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CoEPOEATIONS  of  all  kinds,  and  notably  joint-stock  companies, 
fill  a  position  in  modern  social  economy  of  ever  increasing  weight 
and  significance.  "  The  tendency  in  the  United  Kingdom,  and  still 
more  in  the  Colonies  and  in  the  United  States,  is  to  incorporate 
every  district  as  the  ultimate  limit  of  local  government ;  while  the 
conversion,  by  the  simple  process  of  registration  under  the  Com- 
panies Act,  1862,  and  similar  statutes,  of  commercial  concerns  of 
every  description  into  corporations,  is  proceeding  with  great 
rapidity.  Litigation  is  necessarily  incident  to  change;  and  the 
tendency  to  litigation  is  not  lessened  in  the  case  of  intangible 
companies  by  reason  of  the  facts  that  the  interests  concerned  ai'e 
serious,  the  funds  to  supply  the  sinews  of  war  are  large,  often 
enormous,  and  the  risks  are  shared  by  a  large  community  of 
members,  and  not  by  one  only,  or  a  few.  Probably  in  at  least  one 
half  of  the  disputes  which  come  before  the  Courts  where  the 
stakes  are  worth  litigating,  companies  are  directly  parties  or 
indirectly  affected.  Consequently  during  the  period  that  has 
elapsed  since  the  last  edition  of  this  Book  numerous  decisions  of 
extreme  importance  on  the  general  law  relating  to  corporations 
and  companies,  and  specially  on  the  subject  of  Ultra  Vires,  have 
been  delivered.  It  cannot,  however,  be  said  that  those  branches 
and  portions  of  the  Law  are  in  anything  like  a  satisfactory  state 
which  deal  with  the  powers  and  capacities,  the  rights  and  liabilities, 
of  corporations  generally,  and  particularly  of  joint-stock  companies 
and  their  officials,  members  and  creditors. 

More  especially  is  this  the  case  with  the  law  relating  to  com- 
panies registered  under  the  Companies  Acts,  1862  to  1890,  in 
connection  with  which,  directly  or  indirectly,  the  great  majority  in 
number,  and  certainly  in  the  amounts  at  stake,  of  the  disputes 
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concerning  coi'iDorations  and  companies  come  before  the  Courts. 
Various  questions  affecting  these  companies  -which;  at  the  date  of 
the  last  edition,  were  doubtful,  have  indeed  been  definitely  deter- 
mined, for  instance,  the  power  to  compromise  disputes,'  the  issue 
of  shares  at  a  discount,-  or  for  a  consideration  not  being  cash,'  the 
capacity  of  companies  to  traffic  in  their  own  shares;*  and  much 
light  has  been  thrown  on  many  other  questions.  But  on  numerous 
points,  all  of  them  of  the  greatest  importance  to  all  persons 
interested  in  these  bodies,  whether  directors  or  other  officiak, 
shareholders,  or  outsiders  dealing  with  them,  the  law  remains  in  a 
state  of  great  uncertainty. 

By  the  recent  decisions  of  Stirling,  J.,  and  the  Court  of  Appeal 
in  Lee  v.  Neuckatel  Asphcdte  Co.,"  the  subject  of  profits  has  been 
somewhat  elucidated.  But,  notwithstanding  that  authority,  it  is 
impossible  in  any  case  which  is  reasonably  doubtful  to  predicate 
whether  a  companj'  has  or  has  not  funds  which  its  governing  body 
will  be  justified,  without  risk  to  themselves,  in  dividing  amongst 
the  shareholders  as  profits;  or  to  say  how  fai-  capital  must  be 
replaced — what  provision  must  be  made  for  depreciation — what 
liabilities  must  first  be  paid  off  and  what  others  provided  for — 
what  value  must  be  put  upon  assets — to  arrive  at  an  estimate  of 
the  company's  financial  position  justifiable  before  the  Courts  if  the 
questions  should  arise,  it  may  be  years  afterwards,  whether  profits 
had  been  made  or  how  far  the  cash  to  be  paid  in  profits  must  be 
actually  in  hand.  All  these  are  matters  as  to  which  no  general 
principles  easy  of  application  have  yet  been  laid  doAvn. 

Another  series  of  vital  questions  are,  as  to  the  true  legal 
position  of  directors -are  they  or  arc  they  not  "trustees?"  And 
if  they  are,  in  any  sense  of  the  word,  then  in  what  sense  ?  Are  the 
corporate  funds  "  trust "  funds,  and  if  so,  to  what  extent  ?  On  these 
points  frequent  judgments  have  been  rendered,  usually  to  the  dis- 
advantage of  directors.  The  principles  of  equity  and  law  relating 
to  express  trustees  have  been  in  various  ways  applied  to  them  to 
determine  their  liabilities.     Thus,  it  has  been  decided  that  where 


^^'^  Jlath'..  Oase,  8  C,  D.  33J  ;  post,  p.  Co.,  1891,  1  Ch.  119  ;  post,  p.  300 

=  'Oorr.jum  Gold  Mininn  Co.  v.  Hoj,,:;  poll  p '[35  '''   '^'""™''"^'   ^^  ^^PP- 

1892,  A.  C.  125  ;  ?W,  p.  209.                  '  s  Vw!"?;   i           ,         ... 

■"  E.C  parlo   ZoutpJsberg  Prospecting  ^^  <-■  "•  1  ,  2'od,  p.  306. 
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a  director,  however  innocently,  miscalculates  the  extent  of  the 
corporate  powers  and  by  mistake  expends  or  applies   corporate 
funds  in  transactions  which  are  "Ultra  Yires,^  his  innocence  and  his 
hona  fides  are  of  no  avail  to  protect  him  in  the  present;  and  that 
neither  lapse  of  time'^  nor  change  of  status,  as  on  bankruptcy,'  will 
relieve  him  from  liability  during  his  life;  nor  Avill  even  his  death* 
wipe  out  the  original  sin  and  release  his  estate  from  claims  arising 
out  of  the  Ultra  Vires  proceedings.     But  per  contra  directors 
have  for  the  present  so  far  scored  that  they  have  established  that 
they  are  not  trustees  with  respect  to  bribes"  paid  to  them  by  out- 
siders to  secure  their  services,  and  therefore  if  the  director  can 
contrive  to  retain  such  bribe  for  some  half  a  dozen  years  after  the 
company  is  in  a  position  to  be  aware  of  the  fact,  his  liability  in 
respect  thereof  to  his   company  is  barred  by  limitations.     So 
they  have  often  been  successful  in  shelving  their  supposed  liability 
to  take  qualification  shares,  and  this  in  the  face  of  the  strong 
opinion  of  Sir  George  Jessel.     This  lamented  Judge  in  ]  880,  when 
the  question  came  before  him,  and  two  directors,  Messrs.  Coventry 
and  Dixon,  who  had  not  taken  the  shares  prescribed,  pleaded  that 
they  were  not  liable  to  take  them  as  they  had  not  contracted  to 
do  so,  declined  to  be  tied  down  by  subtleties  as  to  contract  or  not, 
and  "had  no  hesitation  in  holding  that  these  people  are  guilty  of 
misfeasance  "  in  not  taking  the  shares,  and  must  therefore  pay  the 
full  value  of  them.®    The  Court  of  Appeal  by  fine-drawn  reasoning 
came  to  the  conclusion  that  this  was  wrong  and  discharged  the 
order.'''     But  they  have  regretted  the  decision  ever  since,  and  are 
continually  trying  to  hark  back  and  to  fix  directors  with  liability 
under  similar  circumstances.     Thus  in  1882,  the  present  Master 
of  the  Rolls,  then  Brett,  L.  J.,  said' — "  I  confess  that  I  am  extremely 
sorry  that  the    restrictive    interpretation  which   Coventry  and 
Dixon's  case  has  put  upon  the  165th  section  of  the  Companies 
Act,  1862,  has  been  put  upon  it ;  because  I  have  always  thought 
that  that  section  was  the  most  salutary  section  in  the  whole  of 
the  Act,  and  one  intended  to  meet,  I  should  have  thought,  in  the 

'  He  ExcliMnge  Baiiking  Co.,  Flitcrnft's  *  Ibid. 

Case,,  21  C.  D.  619  ;  post,  p.  672.  »  Metropolitan  Banh  v.  Ifyiron,  5  Ex. 

=  Ibid ;  and  JJe  Sharpe,   1892,  1  Cb.  D.  319  ;  post,  p.  587. 

15i  ;  ■post,  p.  672.  •■  Coventry  *  Dixon's  Case,  U  C.  D. 

3  Bamskill\.  Mivards,  31  C.  D.  100;  660;  post,  p.  28,5. 

post,  p.  672.  7  14  C.  D.  669. 
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very  widest  terms  transactions  which  have  become  a  perfect  scandal 
in  the  getting  up  of  companies  in  this  country."  ^ 

Similarly  promoters  or  those  who  in  fact  and  in  substance  and 
to  ordinary  apprehension  are  promoters,  despite  the  opprobrium 
lavished  on  them  by  lawyer  and  layman  alike,  have  generally 
escaped  with  the  proceeds  of  their  promotion,  on  the  ground 
that  at  the  time  "  when  they  acquired  the  property  which  they 
have  subsequently  resold  to  a  company  formed  by  themselves 
and  those  associated  with  them  at  an  enormous  increase  of  price, 
they  were  not  actually  promoters,  and  this  even  though  they  pur- 
chased the  property  (if  and  so  far  as  there  was  any  bond  fide 
contract  of  purchase)  simply  and  solely  for  the  purpose  of  handing 
it  over  to  a  company  formed  by  themselves,  and  eVen  though  the 
purchase  consideration  to  be  paid  by  them  is  ''  to  be  satisfied  "  (as 
it  is  euphemistically  called)  entirely  by  shares  of  such  future  com- 
pany. Again,  it  might  have  been  thought  that,  when  some 
twenty-five  years  ago  it  was  decided,'  explicitly  and  without  quali- 
fication, that  a  registered  company  is  not  liable  on  a  contract  made 
on  its  behalf  before  its  registration,  and  cannot  by  deed,  agreement 
or  resolution  ratify  such  contract,  promoters  and  promotion  had 
well  nigh  received  their  quietus  :  but  nothing  of  the  kind — it  was 
soon  discovered  that  a  company  can  "  adopt,"  though  it  cannot 
ratify,  such  contracts,  and  the  road  thus  indicated  has  rapidly  been 
widened  and  improved,  and  now  a  simple  resolution,*  without 
more,  of  the  dummies  obtained  by  the  promoters  as  subscribers  to 
the  memorandum  of  association,  acting  as  directors  ad  hoc,  is 
sufficient  to  saddle  the  company  with  the  contract  which  it  cannot 
formally  ratify. 

Farther  still  the  art  and  mystery  of  promotion  has  been  suc- 
cessfully elaborated,  and  by  means  of  debentures  having  a  "floating" 
charge,  promoters  are  enabled  not  only  to  irretrievably  entangle 
with  liability  every  shareholder  who  may  be  inveigled  into  a 
company,  but  also  to  appropriate  to  themselves  and  those  to  whom 
the  debentures  are  transferred  the  whole  of  the  materials  and 
goods  supplied  or  the  proceeds  thereof  and  the  moneys  advanced 

>  21  C.  D.  SOS.  400  ;  post,  p.  363. 

^  Mw    Sombrero    Phosphate    Co.    v.  ^  ICclner  v.  Saxter,  L.  B..  2  C.  F.  17i  ; 

Erlanrjcr,   5   C.   D.    73,  3  App.  1218  ;  post,  p.  355. 
LadywoU  Mining  Go.  v.  Broolces,  35  C.  D.  ■•  See  1891,  1  Cli.  125. 
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by  the  ordinary  unsecured  creditors  of  a  trading  concern.  It  is 
now  fully  established  that  "floating"  debentures  covering  every 
scrap  of  assets,  right,  or  interest  of  a  company  present  or  future, 
now  in  esse  or  hereafter  to  be  brought  into  existence,  are  allowable  ; 
and  that  neither  will  the  validity  of  such  instruments  be  affected 
by  the  absence  of  registration,  nor  will  their  holders  be  prejudiced 
though  they  stand  by  and  allow  outsiders  to  deal  with  the  company 
and  to  supply  it  with  whatever  is  necessary  for  the  purposes  of  iis 
business  on  credit,  in  total  ignorance  of  the  existence  of  the  charge 
which  is  ever  present,  and  which — on  the  slightest  attempt  by  an 
unsecured  creditor  to  get  payment,  in  default  of  amicable  arrange- 
ment, by  the  ordinary  process  of  execution, — will  at  once  become 
operative  and  swoop  down  upon  and  attach  the  funds  which  he 
and  others  like  him  have  created — the  payment,  in  default  of 
express  provision  to  this  efifect,  being  accelerated  on  a  winding-up.^ 
Such  debentures  are  negotiable  and  may  be  transferred  by  delivery. 
The  Bills  of  Sale  Act,  1882,  does  not  affect  them.^  They  may 
be  issued  at  any  discount.'  The  insolvency  of  the  company  at  the 
time  of  creation  is  of  no  importance.*  They  may  be  distributed 
to  satisfy  past  liabilities,*  and  for  no  further  present  consideration 
than  the  postponement  of  the  claim  of  the  alleged  creditor. 

It  is  beyond  argument  that  the  law  relating  to  registered 
■  companies  requires  amendment  as  to  many  matters  of  extreme 
importance.  Foremost  amongst  these  are — the  position  of  directors 
and  promoters  respectivelj',  promoters'  agreements,  debentures, 
prospectuses.  It  is  inconsistent  with  every  principle. of  equity  a.nd 
justice  that  a  director  should  be  held  a  trustee  Avith  respect  to  the 
exercise  of  the  corporate  powers,  when  it  is  admitted  on  all  hands 
that  frequently  nothing  short  of  a  decision  of  the  House  of  Lords 
can  determine  what  is  the  position  of  the  corporate  powers ;  and 
one  great  defect  of  the  present  state  of  the  law  is  to  prevent  honest 
and  competent  persons  from  accepting  the  ofKce  of  director.  But 
.  on  the  other  hand  directors  and  other  officials  consciously  guilty  of 
misfeasance  or  breach  o£  duty  by  omitting  to  take  qualification 


>  Sodson  V.    Tea  Co.,  14  C.  D.  859;  3  Sec  post,  p.  223. 

post,  p.  789.  ■'  Re  2nm  of  Court  Hotel  Co.,  6  Er[, 

2  ite    Standard   Manufacturing    Co.,  82. 
1891,  1  Ch.  627  ;  pott,  pp.  232,  235. 
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shares,  by  accepting  bribes,  or  by  playing  into  the  hands  of  pro- 
moters, should  be  summarily  dealt  with. 

The  definition  of  the  term  "  promoters  "  ought  to  be  extended  so 
as  to  include  all  persons  who  in  point  of  fact  enter  into  transactions 
with  a  view  to,  or  in  contemplation  of,  subsequently  bringing  out 
a  company  in  connection  with  such  transactions,  if,  in  fact,  such 
company  is  afterwards  brought  out.  As  regards  promoters'  agree- 
ments two  simple  provisions  might  be  made,  namely:  (a)  to  declare 
that  no  contract  made  before  the  formation  of  a  company  shall  in 
any  way  be  ratified,  adopted,  or  taken  over  by  such  company 
except  by  resolution  in  general  meeting,  to  be  held  after  a  sub- 
stantial allotment  has  taken  place  ;  and  (h)  to  provide  that  in  the 
event  of  the  winding-up  of  the  company  within  a  certain  period, 
the  claims  of  persons  parties  to  such  contracts,  and  their  transferees, 
whether  in  respect  of  shares,  debentures,  or  otherwise,  as  against 
the  assets  of  the  company,  shall  be  limited  to  those  assets  of  the 
company  and  the  proceeds  thereof  which  they  themselves  have 
transferred  to  the  company. 

The  subject  of  debentures  (i.e.,  mortgage  debentures)  may  be 
thought  somewhat  difficult.  But  this  is  scarcely  correct.  For  at 
least  a  century  companies  flourished  very  well  without  them,  and 
could  do  so  again.  The  serious  objections  to  them  as  being  imple- 
ments utilised  by  promoters  to  assist  in  cheating  have  arisen  mainly, ' 
indeed  solely,  from  the  development  and  abuse  of  these  documents 
during  the  last  dozen  years.  It  is  a  grave  question  whether 
"  floating "  debentures  should  not  be  absolutely  abolished ;  and 
certainly  in  any  case  a  limited  company  which  has  power  to  issue 
such  debentures  should  be  required  to  use  the  word  "  debenture  " 
or  some  abbreviation  thereof,  in  lieu  of  the  word  "limited,"  to 
indicate  such  fact. 

The  provisions  at  present  in  force  contained  in  section  38  of  the 
Companies  Act,  1867  with  reference  to  prospectuses  are  altogether 
ineffectual  for  the  intended  purpose.  All  that  is  now  required  is 
that  the  "dates  and  names  of  the  parties  "to  certain  contracts 
referred  to  but  not  defined  or  described  in  the  statute,  and  certainly 

not  in  the  various  cases  which  have  arisen,  shall  be  set  forth 

nothing  more.     "  Dates  of  contracts  "  and  "  names  of  parties  "  o-ive 
no  information  to  intending  subscribers  for  shares ;  and  further. 
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the  section  is  expressed  iu  such  general  language  that  the  Courts, 
in  their  desire  to  give  to  the  provisions  some  rational  meaning, 
liave  by  restrictive  construction  practically  abrogated  them.  It  is 
true  that  a  prospectus  may  also  be  fraudulent  at  common  law.  But 
in  such  case,  in  order  that  persons  relying  upon  it  may  be  able  to 
charge  those  who  are  responsible  for  the  issue,  the  allegations 
relied  on  must  be  explicitly  untrue  in  fact ;  an}'  amount  of  what  is 
commonly  called  "  colouring," — engrafted  on  the  merest  ghost  of 
the  skeleton  of  facts,  by  minds  sharpened  by  years  of  chicanery 
and  deliberately,  for  purposes  of  deception,  using  sophistries  and 
appealing  to  the  ignorance  of  inexperience  —  will  not  suffice ;  ^ 
investors  inveigled  into  a  swindle  and  desirous  of  recovering  their 
money  are  often  enough  twitted  Avith  being  speculators  who  wish 
"  to  convert  their  speculations  into  certainties  at  the  expense  of 
those  with  whom  they  have  joined ; "  ^  and  further  it  must  be 
proved  up  to  the  hilt  that  the  parties  issuing  the  prospectus 
intended  to  cheat.^  What  is  needed  is,  to  put  it  shortly,  that 
persons  invited  to  subscribe  for  shares  should  be  placed,  as  nearly 
as  can  be,  in  the  same  position  as  to  knowledge  of  the  true  state  of 
affairs,  and  the  responsibilities  of  the  intended  enterprise,  and  the 
power  of  forming  a  fair  judgment  as  to  its  possible  future,  as  are 
the  parties  themselves  who  are  engaged  in  or  interested  in  bringing 
out  the  company  and  starting  it  on  its  career ;  and  that  con- 
sequently the  prospectus  should  contain  the  particulars  of  all  such 
matters  incident  to  the  existing  business,  if  any,  intended  to  be 
transferred  to,  or  other  the  liabilities  intended  to  be  saddled  upon, 
the  future  company,  and  to  the  formation  of  the  company,  as  are 
needed  to  enable  such  knowledge  to  be  obtained,  and  judgment 
formed,  not  merely  by  experts  and  lawyers,  but  also  by  the  ordinary 
ignorant  and  inexperienced  investor  (and  by  the  speculator  for  the 
matter  of  that,  for  as  long  as  speculation  is  not  criminal  he  is  at 
least  only  an  animal  prceda  venatica  entitled  to  a  reasonable  grace 
and  a  fair  course,  and  not  a  caput  Iwpinwm  or  an  utlagatus  to  be 
destroyed  without  mercy  or  entrapped  by  poisoned  bait),  whether 
such  matters  are  balance  sheets,  reports  of  accountants  or  mining 
engineers    or    other   experts,  agreements  or    "  arrangements "  or 

1  Bellairs  v.  Tucker,  13  Q.  B.  D.  562.  '  Peek  v.  Dernj,  U  App.  337  ;  post, 

5  5D.  G.  M.  &G,  140.  p.  424. 
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"  understandings "  as  to  the  purchase  consideration  and  the 
devolution  thereof,  or  as  to  the  directors  or  other  officials,  or  as  to 
raising  the  capital,  whether  by  shares  or  debentures. 

It  may  be  added  that  the  Companies  Acts,  including  the 
other  statutes  incidentally  affecting  registered  companies,  have  so 
increased  in  number  and  complexity,  and  the  mass  of  reported 
decisions  is  such  that,  having  regard  too  to  amendments  which 
are  urgent  both  in  substantive  law  and  in  procedure,  it  would  be 
very  convenient  if  the  whole  were  consolidated  into  one  code,  which 
would  also  contain  such  alterations,  additions,  and  amendments  as 
past  experience  has  shown  to  be  absolutely  necessary  for  the 
protection  of  those  invited  to  become  shareholders,  for  securing  the 
proper  application  of  the  funds  subscribed  by  them  while  their 
company  is  a  going  concern,  and  for  providing,  as  far  as  reasonably 
can  be,  that  if  a  winding-up  is  necessary  it  shall  take  place  and  be 
carried  through  without  delay  and  in  such  manner  as  may  afford 
full  security  for  the  prompt  realisation  and  distribution  of  the 
assets  amongst  those  entitled. 

As  with  registered  companies,  so  with  railway  and  other  similar 
statutory  corporations,  litigation  has  been  active  for  many  years 
past,  and  in  respect  of  many  matters  their  powers  and  the  limita- 
tions imposed  on  them  have  been  determined  with  a  fair  degree  of 
exactness.  In  various  ways  questions  have  come  before  the  Courts 
as  to  the  rights  of  themselves  and  others  with  respect  to  minerals 
under  or  in  lands  adjoining  to  their  own  premises,  and  as  to  the  right 
to  support  in  excess  of  that  needed  l)y  ordinary  individuals 
required  by  their,  embankments,  bridges,  and  other  massive 
erections.  On  many  occasions  their  incapacities  have  been  shown 
— they  cannot  alienate  land  not  yet  superfluous  which  may  be 
wanted  for  their  undertakings ;  ^  they  can  revoke  an  easement 
granted  for  full  consideration  if  subsequently  the  land,  discharged 
from  the  easement,  is  requisite  for  their  operations.^  But  incapacity 
has  not  always  availed  them  as  a  defence  when  they  have  tried  to 
escape  from  the  consequence  of  their  proceedings — for  instance,  of 
late,no  doubt  to  some  extent  compelled  by  the  necessities  of  business, 
they  have  taken  to  acting  as  carriers  in  a  manner  altogether 

1  Mullmer  v.  Mid.  By.  Co.,  11  C.  D.  =  Soils  v.  Mid.  By.  Co.,  20  C.  D.  418; 

611 ;  post,  p.  97,  note  ] .  post,  \\  113. 
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beyond  their  powers  and  the  scope  of  their  enterprise  ;  in  one  of 
such  cases  damage  was  caused  by  negligence  to  cattle  so  being 
conveyed  ;  the  railway  company  calmly  repudiated  responsibility, 
as  the  whole  matter  was  Ultra  Vires  of  themselves ;  but  ilie  House 
of  Lords  somewhat  sharplj'  disallowed  the  defence.^   As  such  bodies 
are  of  purely  statutory  origin  and  vested  with  statutory  powers  and 
capacities,  it  might  reasonably  have  been  supposed  that  they  would 
bo  under  statutory  obligations  correlative  to  their  anomalous  rights 
and  powers ;  but  this  by  no  means  follows,  and  they  have  suc- 
ceeded on  several  important  points,   when  attempts  have  been 
made  to  fix  them  with  liability.    They  have  contracted  themselves 
out  of  the  Employers'  Liability  Act,^    and  almost  out  of  their 
common  law  obligation  to  act  as  carriers.^    While  in  the  United 
States,  in  respect  of  both  points,  the  Courts  in  some  States  have 
taken  a  different  view.*  After  a  sharp  struggle  they  have  succeeded 
in  establishing  their  immunity  from  damages  to  their  neighbours 
for  nuisances  committed  by  them  in  what  they  are  pleased  to  call 
the  exercise  of  their  powers''  and  the  carrying  on  of  their  business. 
But  when  the  Metropolitan  Asylums  District  Board  attempted  to 
follow  suit,  and  set  up  as  a  defence  to  an  action  for  an  injunction 
and  damages  for  nuisance  caused  by  the  erection  of  a  small  pox 
hospital,  that  they  were   acting  within   their  powers,  pursuant 
to  instructions  from  the  Poor  Law  Board,  and  in  the  interests  of 
the  community  at  large,  the  defence  was  promptly  snuffed  out.^ 

This  edition  has  been  revised  throughout,  and  various  parts  have 
been  rewritten.  The  endeavour  has  been  made  to  incorporate  all 
the  decisions  to  date  on  or  connected  with  the  subject  of  Ultra 
Vires,  or  which  will  illustrate  the  principles,  or  the  effect  of  their 
operation.  As  the  work  has  been  reprinted  twice  in  the  United 
States,  with  large  additions  in  the  way  of  notes  and  references  to 
the  leading  United  States  authorities,  with  comments  and  criticisms, 
under  the  editorship  of  Mr.  (afterwards  Judge)  Ashbel  Green  of 
New  York,  and  it  has  also  been  well  received  in  the  Colonies,  the 


'  Soolanv.  Mid.  By.  Co.,  2  App.  792  ;  ■*  See  American  cases    cited  post,  p. 

post,  p.  438.  168,  note  8. 

2  Griffiths  V.  Sari  of  Dudley,  9  Q.  B.  ^  Truman  v.  X.  B.  <fc  S.  C.  Ey.  Co., 

D.  357  ;  post,  p.  169.  11  App.  45  ;  post,  pp.  129,  463. 

2  Johnson  v.  Mid.  Ey.  Co.,  4  Ex.  367;  "  Managers  of  Met.  Asylums  District 

M.  S.  <t-  L.  By.  Co.  v.  Brovm,  8  App.  v.  Eill,  6  App.  193  ;  post,  p.  463. 
703;  yorf,p.  168. 
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leading  decisions  on  the  Gubject  of  Ultra  Vires  rendered  by  the 
Courts  of  the  United  States,  or  those  of  Canada,  Australia,  the 
Cape  and  New  Zealand,  have  been  brought  down  to  date,  either 
in  the  text  or  mentioned  in  the  notes.  The  Law  Reports  of  the 
United  States  are  enumerated  in  the  note  aj)pended,i  ^  reference 
to  which  will  enable  the  approximate  date  of  any  decision  to  be 
amved  at.  The  date  has  been  added  to  each  reference  to  a 
Colonial  decision. 

I  have  kept  to  the  original  title.  The  work,  however,  has 
grown  to  be,  and  might  with  more  correctness  be  styled,  a 
"  Treatise  on  the  Law  of  Corporations  and  Companies,  with  special 
reference  to  the  Doctrine  of  Ultra  Vires."  Perhaps,  indeed,  the 
Law  of  Corporations  may  be  considered  for  mofet  practical  purposes 
as  in  reality  only  the  application  and  development  of  the  Doctrine 
of  Ultra  Vires.  The  difficulty  I  have  had  in  this  matter  has  been 
that  which  arose,  though  in  a  less  degi'ee,  in  the  preparation  of  the 
former  editions,  viz.,  the  difficulty  of  keeping  clear  of  the  general 
principles  of  corporate  law.  In  this  respect,  however,  I  have  erred, 
if  at  all,  on  the  right  side,  by  including  too  much  rather  than  too 
little,  and  thereby  obviating  the  necessity  of  applying  to  other 
Yr'orks  for  information  upon  points  closely  allied  to  Ultra  Vires. 

My  friend  Mr.  James  T,  R.  Fussell,  of  Trinity  College,  Cam- 
bridge, and  the  Inner  Temple,  has  rendered  very  valuable 
assistance  in  the  preparation  of  this  edition.  He  has  checked 
the  references  to  the  Reports,  and  has  verified  the  statements  as  to 
the  United  States  and  Colonial  decisions.  He  has  read  the  proof 
sheets,  and  has  also  prepared  the  Table  of  Cases  and  the  full 
Index.  But  for  his  help  the  completion  of  the  work  would  have 
been  greatly  delayed. 

SEWARD  BRICE. 

Lincoln's  Inn, 
March,  1893. 

'  See^o.fi,  pp.  xxi-xxiii. 
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The  general  scope  of  the  work,  and  the  general  idea  of  the 
Doctrine  of  Ultra  Vires  and  its  legal  origin  and  growth,  may  be 
described  in  the  following  extract  from  the  Preface  to  the  first 
edition  (published  in  1875) : — 

This  treatise  is,  as  the  title-page  describes  it,  "  An  Investigation 
of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabili- 
ties of  Corporations,  and  more  especially  of  Joint-Stock  Com- 
panies." The  Doctrine  of  Ultra  Vires  is  of  modern  growth.  Its 
appearance  as  a  distinct  fact,  and  as  a  guiding  or,  rather,  mis- 
leading principle  in  the  legal  system  of  this  country,  dates  from 
about  the  year  1845,  being  first  prominently  mentioned  in  the 
cases,  in  equity,  of  Colman  v.  Eastern  Counties  Ry.  Co.  in  184G  ;i 
and  at  law,  of  Uast  Anglian  Ry.  Co.  v.  Eastern  Counties  Ry. 
Co.,^  in  1851. 

At  the  period  now  mentioned  the  great  railway  companies  were 
being  projected  and  developed.  For  the  making  of  these  lines 
there  were  required  larger  funds  than  any  j)artnership,  however 
numerous,  could  possess,  and  compulsory  powers  of  a  description 
utterly  beyond  the  royal  prerogative  to  confer  by  charter  on  anj'' 
individual  or  association.  Consequently  application  was  made  to 
the  Supreme  Legislature,  by  whose  sanction  corporations  were 
called  into  being,  authorised  to  raise  the  necessary  capital  by 
methods  analogous  to  those  used  by  Joint-Stock  Companies 
already  in  existence,  and  enabled  to  acquire,  by  coercive  means 
where  amicable  overtures  were  rejected,  the  lands,  houses,  ease- 
ments, and  other  proprietary  rights  needful  for  the  profitable 
prosecution  of  the  undertaking. 

Scarcely  had  these  bodies  been  created  than  questions  were 
raised  as  to  the  exact  nature  of  the  powers  and  other  incidents  so 
conferred  upon  them.  Parliament  had  simply  constituted  them 
corporations.  But  corporations,  according  to  the  old  Common 
Law  notion,  were  civil  persons  differing  from  ordinary  physical 

1  10  Bear.  1,  16  L,  J.  (Ch.)  73.  =  11  C.  B.  775,  21  L,  J.  (C.  P.)  23. 
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persons,  mainly,  if  not  entirely,  in  that  they  were  intangible,  and 
that,  having  thus  a  theoretical  existence  only,  and  being  incapable 
of  mental  expression,  they  could  not  suffer  excommunication,  be 
attainted,  or  perform  certain  acts  requiring  on  the  part  of  the 
performer  actual  intention.  Was  this  doctrine  strictly  correct  1 
And  if  so  were  the  new  corporations  endowed  with  all  the 
capacities  of  the  old  ones,  and  possessed  of  a  character  exactly 
similar  ? 

These  questions,  or  rather  the  latter,  the  Courts,  as  soon  as  the 
railway  mania  had  to  some  extent  subsided,  were  called  upon  to 
determine.  The  former  they  have  left  open  to  the  present 
moment,  inclining  to  answer  it,  though  not  positively  answering 
it,  in  the  negative. 

The  latter  was  decided  in  the  first  instance  in  a  dispute  between 
a  few  shareholders  in  a  railway  company,  who  objected  to  the 
grant  of  a  subsidy  to  a  steam-packet  company  in  communication 
with  their  own  line,  and  the  general  body,  who  supported  such  a 
disbursement  of  the  corporate  funds,  the  then  Master  of  the  Rolls 
holding  in  favour  of  the  dissentients  that  this  was  a  matter  in 
respect  to  which  the  majority  could  not  bind  the  minority,  and 
which,  if  legal,  could  be  so  only  when  all  concurred.^ 

Fi:om  disputes  in  which  the  only  persons  concerned  were  the 
corporations  themselves  and  their  own  members,  and  in  which  the 
decisions  might  have  been  based  upon  the  principles  of  ordinary 
partnership,  the  Courts  went  farther,  to  matters  which  involved 
the  rights  of  outsiders.  First,  Kindersley,  V.-C,  restrained  a 
railway  company  from  engaging  in  a  trade  in  coal,**  and  in  doing 
so  he  distinctly  stated  and  expressly  founded  his  jurisdiction  upon 
the  Doctrine  of  Ultra  Vires.  Then  the  doctrine  was  extended  to 
transactions  of  every  descirption  where  doubts  could  exist,  or  by 
fine-drawn  reasoning  be  raised,  as  to  the  business  peculiar  to 
corporations,  or  the  special  powers,  express  or  implied,  belonging 
to  them.  As  one  result,  not  seldom  has  it  been  called  into 
requisition  to  relieve  a  company  from  a  contract  of  which  it  may 
have  had  the  benefit,  but  which  it  finds  convenient  to  repudiate.^ 

It  is  thns  the  creature  purely  of  judicial  decision.  It  was 
originated  by  the  Courts  propria  motu  upon  grounds  of  public 
policy  and  commercial  necessity,  and  to  meet  and  provide  for 
circumstances  which  called  for  the  intervention  of  some  strong, 
hand,  but  for  which  the  State  had  not  directly  provided.     Being 

1  Golmanv.  Eastern  Gounties  Ey.  Co.,  28  L.  J.  C.  P.  170  ;  Ernest  v  Mcholls 

10  Beav.  1,  16  L.  J.  (Oh.)  73.  6  H.  L.  C.  401  ;  Athentmm  Life  Jss.  Co  ' 

-  A.-G.  V.  e.  iV.  My.  Co.,  1  Dr.  &  Sm.  v.  FooUy,  3  De  G.   &  'J.  294,  28  L  j 

154.  (Ch.)119. 

s  Bcdfovr  V.  Ernes!,  5  0,  B,  N.  S.  601, 
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SO  originated,  and,  as  most  will  probably  admit,  wisel}'  originated, 
and  in  the  best  interests  of  trade  and  commerce,  it  has,  however, 
become  a  species  of  Frankenstein.  The  tribunals  have  created ; 
but  they  have  confessed  themselves  powerless  to  control  the 
operations  of  the  principle  which  they  have  called  into  existence, 
or  even  to  systematise  its  effects.  In  consequence  the  Doctrine  of 
Ultra  Vires  is  constantly  cropping  up  in  unexpected  quarters,  and 
manifesting  its  effects  in  an  unforeseen  and  unwelcome  manner. 
One  of  its  first  onslaughts  was  upon  the  time-honoured  maxim  of 
the  Common  Law  that  a  man  cannot  stultify  himself — that  the 
lunatic,  the  fool,  the  drunkard,  and  the  knave,  who  have  made  a 
contract,  shall  not  subsequently  repudiate  the  same  by  alleging 
that  neither  they  nor  their  agents  had  at  the  time  sufficient 
brains  or  authorisation  to  make  it.  This  maxim  the  doctrine  of 
Ultra  Vires  soon  demolished,  and  corporations  may  set  tip  their 
iocapacity  whenever  it  is  inconvenient  for  them  to  carry  out  their 
engagements.^  It  next  ran  full  tilt  against  the  less  rigid  but 
more  equitable  principles  laid  down  by  the  Courts  of  Lincoln's 
Inn.  "  Who  seeks  equity  must  do  equity,"  and  "  who  comes  for 
aid  to  Chancery  must  come  with  clean  hands,"  are  two  of  the  most 
elementary  principles  of  the  Chancellor's  jurisdiction.  But  the 
new  doctrine  refused  to  allow  them  to  be  applied  to  corporations, 
and  after  much  wrangling  it  came  off  victorious,  and  corporations 
can  now  be  relieved  from  Ultra  Vires  contracts,  and  yet  keep  the 
benefits  thereof.^  Another  rule  was  found  to  hamper  the  develop- 
ment of  the  doctrine,  and  to  impose  some  check  upon  the  license 
assumed  by  corporations  in  their  dealings.  "  Qui  facit  per  alium 
facit  per  se  "  is  the  basis  of  the  law  of  principal  and  agent,  and  it 
has  hitherto  been  deemed  a  very  useful  and  common-sense  rule, 
as  sound  and  rational  when  applied  to  the  complex  transactions  of 
trade  and  commerce  as  to  the  ordinary  intercourse  of  every-day 
life.  But  the  Doctrine  of  Ultra  Vires  objected  to  its  restraint, 
and  made  a  desperate  stand  to  be  relieved  from  it.  Here,  how- 
ever, the  Common  Law  maintained  its  supremacy,*  though, 
mirabile  dictu,  Equity  yielded,"  so  that  there  is  now  to  be  seen 
the  strange  anomaly  that  corporations  may  be  liable  a,t  law  under 
circumstances  where  Chancery  imposes  no  liability,  and  that  what 
the  former  says  is  palpable  fraud,  the  latter  will  often  pass  over, 
or  at  least,  admit  its  inability  to  punish. 

'  Beverley's  Case,  4  Rep.  123,  b.  i.  and  ii. 

2  Balfour  v.  Ernest,  5  C.  B.  N.  S.  601,  ^  Barwick    v.    English    Joint   Stoch 

28  L.  J.  (0.  P.)  170  ;  London  Dock  Co.  Bank,  L.  R.  2  Ex.  259. 

V.  Sinnott,  8  E,  &  B.  347.  °  Mixer's  Case,  4  De  G.  &  J.  575,  586, 

'  With  the  exceptions  and  qualifica-  ssApost,  pp.  426-9. 
tions  set  forth,  post,  in  part  y.  chapters 
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Besides  these  anomalies  there  is  the  uncertainty  that  shrouds 
the  application  of  the  doctrine.     It  is  often  impossible  to  predicate 
beforehand  what  transactions  will  be  held  within  the  powers  of  a 
given  corporation.    It  is  Ultra  Vires  of  the  Great  Eastern  Railway- 
Company  to  run  steam-packets  from  Harwich,^  but  not  of  the 
South  Wales  Railway  Company  to  run  them  from  Milford  Haven.^ 
It  is  Ultra  Vires  of  a  steam  ship  company  to  sell  the  whole  of  its 
vessels  except  two,^  but  perfectly  legal  thus  to  dispose  at  one 
swoop   of  every  one  of  them.^'     It   is   Ultra  Vires   of  railway 
companies  to  enter  into  partnership/  but  not  Ultra  Vires  to  make 
arrangements  for  dividing  the  whole  of  the  joint  profits  among 
themselves  in  fixed  proportions.^     It  is  Ultra  Vires  of  the  town  of 
Southampton  7  or  Sheffield  ^  to  incur  expense  in  order  to  obtain  a 
proper  supply  of  water  for  their  respective  inhabitants,  but  not  so 
for  Ashton-under-Lyne »  or  Wigani"  to  do  exactly  the  same  thing. 
As  a  necessary  result  the  decisions  and  dicta  upon  this  subject 
are  very  conflicting,  and  some  absolutely  irreconcilable,  while  the 
principle  itself  is  become,  if  not  an  excrescence  upon,  at  least  a 
very  disturbing  element  in,  the  legal  system. 

But  it  soon  showed  itself  almost  as  inimical  and  dangerous  as  a 
friend  as  unquestionably  it  was  a,s  an  enemy.  From  being  a 
protector  to  shareholders  by  preventing  their  companies  from 
embarking  in  hazardous  enterprises,  it  has  developed  into  their 
terror  by  putting  on  the  list  of  contributories  persons  whose 
shares  wei'e  surrendered  or  forfeited  years  before,  but  which 
surrender  or  forfeiture  was  Ultra  Vires.^^  Acquiescence  and  lapse 
of  time  will  lay  the  ghost  of  most  misdeeds,  but  they  are  unavail- 
ing when  this  doctrine  is  concerned,  and  Ultra  Vires  compromises, 
bond  fide  made,  have  been  opened  after  the  lapse  of  well  nigh  a 
quarter  of  a  century,  in  order  to  fix  with  liability  the  parties 
thereto.i^ 

This  work  is  an  attempt,  though  perhaps  nothing  more,  to 
collect  and  group  the  more  important  of  these  various  decisions. 
Where  possible,  the  general  conclusions  deducible  from  a  series  of 
authorities  have  been  formulated  in  specific  terms.     The  subject 

1  Colmam.  Eastern  Counties  My.  Co.,      225. 

10  Beav.  1.  s  p^g_  ^^  Mayor,  die.,   of  Sheffield,  L. 

2  South  Wales  By.  Go.  v.  Eedjiiond,  10      B.  6  Q.  B.  652. 

C.  B.  N.  S.  675.  9  Bateman  v.  Mayor,  &c.,   of  Ashton- 

3  Gregory  v.  Patclictt,  33  Beav.  Z'^1.  tmder-Lyne,  3  H.  &  N.  323. 

*   Wilson  V.  Miers,   10  C.  B.  N.   S.  m  A.-G.  v.  Mayor,  d-c.  of  Wigaii,  5  De 

348.  G.  M.  &  G.  52. 

5  Charlton  v.  Newcastle  di  Carlisle  Sy.  "  Ten  years  afterwards,  in  Stanhope's 

Co.,  5  Jur.  N.  S.  1097.  Case,  3  De  G.  &  Sm.  198. 

«  Hare  v.  i.  i  A^.  W.  By.  Co.,  2  J.  &  12  Spackman  v.  Evans,  L,  E.  3  H.  L. 

H.  80.  171. 
A.-G.   V,   Andreu-s,  2  Mac.   &    G. 
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has  been  arranged  under  four^  main  heads — viz.,  a  brief  introduc- 
tion ;  then  the-effect  of  the  doctrine  upon  what  may  be  called  the 
substantive  law  of  corporations;  next  its  influence  upon  the 
special  powers  which  any  particular  corporation  may  possess ; 
and,  lastly,  the  procedure  relating  to  Ultra  Vires  proceedings,  and 
persons  affected  thereby.  It  has  been  endeavoured  either  to  state 
the  substance  of  or  at  least  to  refer  to  all  the  chief  cases. 


Note.— THE  UNITED  STATES  AND  COLONIAL  KEPORTS. 

The  various  legal  tribunals  in  tlie  United  States  (omitting  various  special 
courts)  faU  into  two  divisions — first,  those  of  the  United  States,  the  Federal 
Courts  or  those  of  the  whole  Union  ;  and  secondly,  the  courts  of  the  different 
States.  The  former  are  not  theoretically  superior  to  the  latter,  although,  as  a 
matter  of  fact,  the  judges  composing  them  have  freijuently  been  judges  of  far 
superior  ability  and  reputation.  They  do  not  take  appeals'  from  or  in  any  way 
control  the  State  Courts.  They  have  simply  been  created  for,  and  their 
jurisdiction  is  limited  to,  the  determination  of  various  matters,  more  especially 
inter-state  questions  and  litigation  affecting  ambassadors  and  other  points 
relating  to  the  supreme  government  of  the  Union,  which  could  not  well  be  left 
to  the  different  states. 

The  courts  of  the  former  class,  i.e.,  those  of  the  United  States  as  one 
government,  are  of  three  grades ; — 

I.  The  Supreme  Court  of  the  United  States,  having  a  certain  limited, 
original,  and  exclusive  jurisdiction,  and  an  appellate  jurisdiction  over  the 
circuit  and  district  courts. 

II.  The  Circuit  Courts,  nine  in  number,  embracing  the  whole  of  the 
States,  haying  a  jurisdiction  both  original  (for  the  most  part  concurrent  with 
the  various  State  Courts)  and  appellate  from  the  district  courts. 

III.  The  District  Courts,  of  which  there  are  fifty-sLx,  having  an 
exclusive  original  jurisdiction  in  respect  of  admiralty  matters^  &c.,  suits  against 
consuls,  &c. 

The  last,  the  district  courts,  are  of  little  importance  in  connection  with 
the  subject  of  Ultra  Vires. 

As  to  the  two  former  (I.  and  II.)  the  chief  reporters  are  the  following,— viz., 


I.   SUPKEM 

E  Court  : 

Cited  as 

Period  covered. 

Dallas 

.    4  vols.    . 

.     Dall. 

(1-4 

U.S.) 

1790—1800 

Cranch 

.     9    „        . 

.     Cranch 

(5—13 

3J      / 

1801—1815. 

Wheaton    . 

.     12  „        . 

.     Wheat. 

(14—25 

K     < 
if     ) 

1816—1827 

Peters 

.     16  „        . 

.     Pet. 

(26—41 

1828-1842 

Howard     . 

.     24  „        . 

.     How. 

(42—65 

1843—1860 

Black 

.     2    „        . 

.    Black 

(66—67 
(68—90 

1861—1862 

Wallace     . 

.     23  „        . 

,    Wall. 

"     ( 

1863—1874 

Otto  . 

.     17  .,       . 

.     Otto 

(91—107 

"      < 

1875—1882 

Davis 

.     38  „        . 

.    Davis 

(108—145 

33      ) 

1882—1892 

II.  CiEcniT  Courts  : 

Bissell       .        .     11  „        ■        •     Biss 1851-1883. 

The  judgments  reported  in  this  Collection  are  chieiiy  between 
1867  and  1883. 
Blatchford         .     24  „        .        .     Blatch.         .        .    _     .        .      1845—1887. 
This  collection  is  now  complete  ;  there  are  comparatively  few 
cases  reported  before  1851. 

1  Now  six.   What  was  part  i.  has  been      been  divided  and  expanded  into  parts 
subdivided  into  two  parts  ;  and  so  what      v.  and  vi.  with  seventeen  chapters, 
was  part  iv.,   with  four  chapters,  has 
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The  State  Courts  have  exclusive  jurisdiction,  both  original  and  '<>'T?Vf^^^' 
over  all  matters  arising  within  their  respective  States  (save  so  far  as  ousted  by  tne 
United  States  Courts  in  the  special  subjects  assigned  to  these).  WitJi  sucn  a 
number  of  States,  and  consequently  of  tribunals,  an  enormous  quantity  ot  law 
is  evolved  annually  and  carefully  preserved  in  the  State  reports,  but  the  quality 
varies  considerablv. '  The  following  list  probably  contains  the  most  important 
and  valuable  of  the  courts,  with  the  number  of  volumes  of  reports  and  tne 
period  covered. 


Connecticut 
Georgia 
Illinois 
Iowa 


Cited  as 

(Conn.) 

(Ga.) 

(111.) 


Louisiana- 
Louisiana  (La.) 
Robinson  (Rob.  La.) 
Louisiana  Annual  (La.  Ann.) 


Maine 

Maryland — 
Gill  &  Johnson 
Gill 
Maryland 

Massachusetts — 
Massachusetts 
Pickering 
Metcalf 
Gushing 
Gray 
Allen    . 
Massachusetts 

Minnesota 

Missouri 

New  Hampshire 

New  Jersey— 
N.  J.  Law     . 
„     Equity 

Pennsylvania- 
Watts     . 
Wharton 


(Me.)       . 
(G.  &  J.) 

"(Md.)  ; 


(Mass.)    . 
(Pick.)     . 
(Mete.  Mass.) 
(Cush.  Mass.) 


(Mass.) 
(Minn,) 
(Mo.) 
(N.  H.) 


Vols. 
61 

87 

135 

81 


19 

12 
43 

83 


12 

9 

74 


(AVhart.) 
-.-      ._„,.„...     (W.  &S.) 
Pennsylvania  State  (Penn.  or  Pa. 


Watts  &  Sergeant 


Tennessee 
Vermont 


(Temi.) 
(Vt.) 


17 
24 
13 
12 
16 
14 
58 

47 

107 


49 
46 


1 — 17  Mass  . 

18-41     „  . 

42—54     „  . 

55—66     .,  . 

67-82     „  . 

83—96     „  . 

97-154.,.  . 


St.) 


New  Yiirk— 

Supreme  Court  and  Court  of  Errors 
Johnson                   (Johns.)   . 
Cowen                      (Cow.) 
Wendell                   (Wend.)  . 
Hill                         (Hill,  N.  Y.) 
Benio 

Supreme  Court. 
Barbour                    (Barb.)     . 
Hun 


10 

6 

9 

145 

80 

63 


20 

9 

26 

7 
5 

67 
71 


Period  covered. 
1814^1892. 

1846—1891. 
1819—1891. 
1855—1891. 


1830—1841. 
1841—1846. 
1846—1892. 

1831—1891. 


1829—1842. 
1843—1851. 
1851—1892. 


1804—1822. 
1822—1840. 
1840—1847. 
1848—1853. 
1854—1860. 
1861—1867. 
1868—1891. 

1851—1891. 

1821—1891. 

1816—1889. 


1790—1887. 
1830—1891. 


1832—1840. 
1835—1841. 
1841—1845. 
1845—1892. 

1839—1891. 

1826—1891. 


1806—1823. 
1823—1829. 
1828—1841. 
1841—1844. 
1845—1848. 

1847-1878. 
1874—1892. 
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Ckancery, 

Cited  as 

Vols. 

Jolinson 

(Johns.  Cll.)    . 

7 

Hopkins 

(Hopk.  Cll.)    . 

1 

Paige     . 
Barbour 

.       11 

'(Bai^.  Cli.)     ; 

3 

Court  of  Appeals. 

Comstook 

(Comst.)     N.  Y.     1- 

-4          4 

Selden     . 

•      ,,        5- 

-10        6 

Kernan 

(Kern.)         „      11- 

-14        4 

New  York 

N.Y.           :,      15- 

-131  117 

Practice  Reports. 

Howard 

(How.  Pr.)     . 

.      63 

Period  covered. 
1814^-1823. 
1823—1826. 
1828—1845. 
1845—1848. 

1847—1851. 
1851—1854. 
1854—1856. 
1857—1892. 

1844—1882. 


Besides  the  aliove,  there  is  a  useful  collection  of  cases  "  containing  all 
decisions  of  general  interest  decided  in  the  Courts  of  last  resort  of  the  several 
States."  These  are  in  two  series, — the  first,  styled  the  American  Reports,  and 
lierein  referred  to  as  "  Amer.,"  is  comprised  in  sixty  volumes,  and  covers  the 
period  from  1868  to  1887  ;  of  the  second,  the  American  State  Eeports, 
herein  referred  to  as  "  Amer.  St.  E.,"  twenty-seven  volumes  have  already 
been  published,  beginning  with  1879. 

In  the  case  of  the  Colonial  decisions,  the  date  is  invariably  added  to  the 
reference  to  the  report. 
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SECTION   L — EXACT   NATURE   OF   COEPORATIONS. 

A  CORPORATION  is  a  person  ■which  exists  in  contemplation  of  law  Definition  and 
only,  and  not  physically.  "  It  is  a  collection  of  many  individuals,  corporation.' 
united  in  one  body,  under  a  special  denomination,  having 
perpetual  succession  under  an  artificial  form,  and  vested  by  the 
policy  of  the  law  with  the  capacity  of  acting  in  several  respects 
as  an  individual,  particularly  of  taking  and  granting  property,  of 
contracting  obligations,  and  of  suing  and  being  sued,  of  enjoying 
privileges  and  immunities  in  common  and  of  exercising  a 
variety  of  political  rights,  more  or  less  extensive,  according  to 
the  design  of  its  institution,  or  the  powers  conferred  upon  it, 
either  at  the  time  of  its  creation  or  any  subsequent  period  of  its 
existence."  This  is  the  description  set  forth  by  Kyd,^  and  it  is 
a  fairly  accurate  description  of  the  general  nature  of  a  coi-poration 
aggregate,  but  sufficient  stress  is  not  laid  upon  that  which  is  its 
real  characteristic  in  the  eye  of  the  law ;  viz.,  its  existence 
separate  and  distinct  from  the  individual  or  individuals  com- 
posing it. 

'  1  Kyd,  18. 
RU.V.  B 
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uauire  d^"*  •'■*  ^®  *  fiction,  a  shade,  a  nonentity,  but  a  reality  for  legal 

corporations,  purposes.  A  corporation  aggregate  is  only  in  abstracto — it  is 
invisible,  immortal,  and  rests  only  in  intendment  and  consideration 
of  law.  This  is  the  description  given  by  Coke  in  the  Case  of 
Sutton's  Hospital,^  and  though  exception  has  sometimes  been 
taken  to  it,  and  more  especially  to  the  statement  that  a  corporation 
is  immortal,  probably  no  better  definition  at  once  brief  and  accurate 
can  be  given.  The  essential  part  of  the  notion  involved  in  the 
term  corporation  is  its  abstraction,  the  intangibility  of  its  existence, 
its  being  composed  of  a  physical  being,  or  beings,  through  which 
it  manifests  its  capacities  and  powers,  but  from  which  it  is  totally 
distinct.  This  is  the  one  important  fact.  The  members  of  a 
corporation  aggregate,^  may,  from  their  connection  with  such,  have 
lights  and  privileges,  and  be  under  obligations  and  duties  over  and 
above  those  affecting  them  in  their  private  capacity,  but  they  get 
them  by  reflection,  as  it  were,  from  the  corporation.  They 
individually  are  not  the  corporation — cannot  exercise  the  cor- 
porate powers,  enforce  the  corporate  rights,  or  be  responsible  for 
the  corporate  acts  ;  while  even  at  common  law  they  can  mutually 
sue  or  be  sued  by  the  corporation  or  each  other. 

Name  and  seal.  It  is  Usually  laid  down  that  a  corporation  must  have  a  name,  a 
common  seal,  and  a  perpetual  identity.  Other  attributes  and 
faculties  may  or  may  not  belong  to  it,  but  these  are  essential.  It 
must  undoubtedly  possess  some  designation  by  which  to  identify 
it ;  but  it  may  possess  several  names,^  which  may  be  expressly 
given  to  it  or  acquired  by  reputation  or  prescription,*  and  there  is 
no  necessity,  even  at  common  law,  that  it  should  be  described  by 
metes  and  bounds,  or  by  any  particular  locality.^ 

Immortality.  Corporations  enjoy  to  some  extent  the  attribute  of  immortality. 

But  to  say  as  is  often  said,  that  they  never  die,  is  incorrect,  if 
taken  without  qualification.  Corporations  not  only  can  and  do 
come  to  an  end,  but  some  of  them  have  been,  by  charter  or 
special  Acts  of  Parliament,  created  for  limited  and  definite 
periods  only — the  East  India  Company  and  the  Bank  of 
England  were  at  their  origin  instances  of  this  kind:  so  was 
,  the  South  Sea  Company;  and  in  the  United  States  it  is  the 
exception  rather  than  the  rule  that  chartered  corporations  should 
be  perpetual. 

Moreover,   the    existence   of  a   corporation   may   be   suddenly 

J  10  Ron.  326.                                _  I'LA.-Ra.ym.  SO;  Ayratj's  Case,  n-Rer>. 

■  And  the  one  individual  wlio  is  con-  20,    22  ;   Dutch    TV.  Ind    Co    v     Van 

stitutod  a  corporation  solo.  Moses,  Stra.  611  ;  SmUh  v.  Plank  Road 

'   Vaitghan    v.    Ji.    of  Bedford,  Cro.  Co.,  30  Ala.  N.  S   660 

Kliz.    361  ;   see  .3   Lev    243  ;  Conro  v.  ^  Q^se  of  Sutton's  Sospital,  10  Rep. 

i'ort //eiM')/ /ro?i  Co.,  12  Barb.  27.  29».                                                          '■ 

<  See  Knight  v.  Mayor,  etc.,  of  Wells, 
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determined  in  various  ways ;  e.g.,  by  the  withdrawal  or  cancella- 
tion of  its  charter,  by  winding  up  under  statutory  provisions,  or 
the  like. 

The  better  expression  is,  therefore,  that  of  continuous  identity.:  Continuous 
"  A  corporation  is  a  legal  institution  devised  to  confer  upon  the  "^^"^^^^y- 
individuals  of  which  it  is  composed,  powers,  privileges,  and  im- 
munities, which  they  wouldT  not  otherwise  possess,  the  most 
important  of  which  are  continuous  legal  identity  and  perpetual  or 
indefinite  succession  under  the  corporate  name,  notwithstanding 
successive  changes  by  death  or  otherwise  in  the  corporators  or 
members  of  the  corporation.  It  conveys  perhaps  as  intelligible  an 
idea  as  can  be  given  by  a  brief  definition,  to  say  that  a  corporation 
is  a  legal  person  with  a  special  name,  and  composed  of  such 
members  and  endowed  with  such  powers,  and  such  only,  as  the  law 
prescribes."  ^  This  simply  denotes  that,  notwithstanding  the  lapse 
of  time  or  alterations  in  the  constitution  of  a  corporation,  or  the 
renewal  many  times  repeated  of  all  its  members,  or  its  reconstruc- 
tion on  anew  basis,  and  with  even  different  objects,^  the  corporation 
itself  remains  the  same — it  does  not  import  that  it  must  or  will 
continue  for  ever. 

SECTION  II. — OEDINAET  CAPACITIES  AND  INCIDENTS  OP 
CORPOEATIONS. 

The  incidents  of  a  corporation,  as  enumerated  by  Blackstone,^  Biackstone's 
are :— 1.  To  have  perpetual  succession.  2.  To  perform  all  legal  <^<=^="p''°°- 
acts — to  sue  and  be  sued,  grant  and  receive,  &c. — in  its  corporate 
name,  and  to  do  all  other  acts  as  natural  persons  may.  3.  To 
purchase  lands  and  hold  them  for  the  benefit  of  themselves  and 
their  successors.  4.  To  have  a  common  seal.  5.  To  make  bye- 
laws  or  private  statutes  for  the  better  government  of  the  corporation, 
which  are  binding  upon  themselves,  unless  contrary  to  the  laws  of 
the  land,  and  then  they  are  void. 

Now,  in  reference  to  the  above,  it  may  be  observed,  in  the  first 
place,  as  Blackstone  himself  points  out,  that  the  last  two  powers, 
though  they  may  be  practised  by,  yet  are  very  unnecessary  to,  a 
corporation  sole :  and  secondly,  that  it  is  but  a  list,  and  that 
neither  complete  nor  systematically  arranged,  of  the  incidents 
which  exist  at  common  law. 

As  to  1 — Perpetual  Succession.    It  has  been  said  that  this  is  by  l-  Perpetual 
the  common  law  an  absolute  essential  of  a  corporation,'and  that  the 
Crown   cannot  of  its  prerogative   create  corporations   having  a 

>  Dillou,    "Mvinicipal  Corporations,"      A.-G.   v.    Corp.   of  Leicester,    9   BeaV. 
91.  546. 

s  gee  4.-a.  V.   Kerr,    2  Beay.   420  ;  ^  bj^.  i.  p.  475^  2I  Ed.  1844. 
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limited  duration.'  The  Statute  1  Vict,  c  73,=  however,  has  by 
section  29.  empowered  the  Sovereign  in  any  charter  of  incorpora- 
tion to  be  thereafter  granted,  to  limit  the  duration  thereof  for  any 
term  or  number  of  years,  or  for  any  period  whatever.  Reference  has 
also  been  made  to  statutory  corporations  of  a  similar  description. 
2.  Pcrfarmanoa  As  to  2— The  corporation  as  a  distinct  and  separate  entity  being 
of  legal  acts.  ^-^^^^  recognised  in  all  legal  matters  affecting  itself,  it  follows  that 
.the  corporate  property  and  funds  alone  are  liable  for  the  corporate 
transactions,  and  that  no  responsibility  for  the  same  can  be 
attached  to  any  member  of  the  corporation  merely  as  such.  The 
corporation  exists;  it  enforces  its  own  rights  and  privileges- 
through  agents,  indeed,  since  it  is  invisible — and  is  liable  on 
account  of  any  proceeding  authorized  or  ratified  by  it ;  no  private 
individual  can  enforce  these  rights,^  or  be  directly  brought  under 
any  obligation  for  the  results  arising  from  their  enforcement. 

But  the  Joint-Stock  and  other  similar  Acts  have  not  only  allowed 
corporations  to  be  created,  the  members  of  which  are  indirectly 
responsible  for  the  contracts,  and  other  liabilities  of  the  corporation, 
usually  by  reference  to  the  amount  of  the  shares  held  by  them  in 
it ;  but  also  given  the  members  power  to  transfer  their  interests  to 
other  parties,  without  asking  permission  of  the  general  body.  This 
is  a  most  important  modification  of  the  doctrines  of  the  old  common 
law,  which  in  no  case  recognised  the  individual  apart  from  the  cor- 
poration, or  deemed  him  to  possess  any  interest  in  its  funds  or  fran- 
chises which  he  could  at  his  absolute  pleasure  convey  to  another. 
Limits  of  Black.stone  adds,  that  corporations  ^ay  "do  all  other  acts  as 

corporate  natural  persons   may."     This  statement  is  manifestly  misleading 

if  taken  literally.  A  corporation  could  not  levy  a  fine,  wage 
law,  be  outlawed,  or  perform  fealty  or  homage,  nor  can  it  commit 
treason  or  felony,  or  be  bound  by  statute  or  recognizance,  or  be 
summoned  into  the  Ecclesiastical  Courts,  or  be  executor,  or  ad- 
ministrator.* But  it  is  probable  that  their  capacity  was  limited,  in 
the  opinion  of  even  the  older  judges,  to  a  much  greater  degree  than 
these  few  disabilities.  A  corporation  always  risked  forfeiture  of  its 
charter  for  abuse  of  its  franchises — "  if  the  trust  be  broken,  and  the 
end  of  its  institution  be  perverted."  °    It  is  here,  and  in  many  other 

'  But  the  first  eliartev  of  the  East  India  apply    to    the    courts    to   protect    the 

Company  (81  Dec.  1600)  incorporated  the  corporate    rights    and    interests    where 

company  for  15  years  only.  the  corporation  or  the  governing  body 

*  Usually  called  the   Letters  Patent  omit  to  do  so  :  pt.  vi. ,  chs.  i.,  ii. ,  iii. 

Act.       Companies    formed    under   this  *  Or  be  treasurer  of  a  friendly  society 

statute  arc  not  necessarily  corporations.  under  the  Friendly  Societies  Act,  1875  : 

Their    incidents,   &c.,   depend    entirely  Ex  p.  Swansea  Friendly  Society,  11  C.  D. 

upon   the  terms  of  their  patent.     See  768. 

Phillipson  v.  Egremont,  6  Q.  B.  587.  ^  Per  Holt,C.J.,  cited  in  Rex  v.  Mayor, 

'  Subject  of  course  to  the  qualification  <(-c.,  of  London  \  1  Show.  27-),  28  , 
tlial  in  many  caos  the  corporators  may 
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cases  distinctly  recognised,  that  a  corporation  has  a  definite  scop^ 
and  limit,  outside  which  it  may  not  presume  to  act  without 
endangering  its  very  existence.  This  is  but  the  germ  of  the 
doctrine  of  Ultra  Vires  which  has  been  so  greatly  developed  by 
recent  decisions. 

As  to  3.     Bkckstone  has  not  noticed  the  acquisition  of  pure  3.  Property, 
personalty.     This  species  of  property  every  corporation  not  ex- 
pressly restricted  therefrom  may  acquire,  hold,  and  deal  with  as 
fully  and  freely  as  an  ordinary  individual. 

Realty,  as  well  as  personalty,  will  be  considered  at  length  in 
Part  III.,  Chapter  I.  Here  it  should  be  pointed  out,  that  "  it  is 
not  correct  to  say  that  every  corporation  aggregate,  as  such,  has 
power  to  acquire  lands  as  an  incident  to  its  incorpoi'ation ;  the 
mode  of  stating  the  law  seems  to  be  that,  subject  to  the  discretion 
of  the  Crown  or  Parliament  as  to  the  grant  of  a  licence  in 
mortmain,!  a  corporation  has  a  capacity  to  take  and  hold  in 
perpetuity."^ 

As  to  4 — Common  Seal.  This  is  an  incident  of  every  corpora-  Common  Sea!. 
tion.  Consequently  evidence  that  there  was  a  time  when  a  borough 
had  not  a  common  seal  is  admissible  to  prove  that  it  was  not 
then  a  corporation.^  It  has  been  said  that  it  may  by  common 
consent  change  its  seal  at  any  time,  and  consequently  it  may 
validly  affix  to  an  instrument  any  seal  whatever,  provided  it 
purport  to  be  the  corporate  seal.*  But  considering  the  embarrass- 
ment and  doubts  that  would  arise  from  constant  change  in  the 
corporate  seal,  and  also  the  fact  that  the  Legislature  by  statute 
expressly  authorised  certain  companies  to  alter  from  time  to  time 
their  common  seal,^  and  that  in  some  charters  a  similar  power  has 
been  given,  it  may  fairly  be  questioned  whether  such  a  power 
exists  at  common  law. 

The  possession  and  user  of  a  seal  purporting  to  be  a  common 
seal  by  a  body  does  not  necessarily  show  that  they  are  a  corpora- 
tion,^ for  many  bodies  not  only  have  a  common  seal,  but  also  take 
in  perpetual  succession,  and  yet  are  not  corporations.  Thus  the 
Commissioners  in  Lunacy  have  a  common  seal,''  so  have  the  Inns 
of  Court,  but  neither  is  a  corporation.*  And  of  course,  the 
assumption  by  a  number  of  persons  of  a  common  seal,  and  the 
affixing  of  the  same  to  a  contract,  cannot  confer  on  such  persons 

1  Tlie  statutes  of  mortmain  and  the  «  7  &  8  Vict.  o.  110,  s.  25,  cl.  2. 

general   subject    of    propertj' ^the    ac-  ^  Stallingers    of   Hunderland's    Case, 

quisition,    user,   and  alienation  thereof  cited  2  Q.  B.  593. 
— will  he  considered,  post,  pt.  iii.,  ch.  i.  '  8  &  9  Viet.  o.  100,  s.  7. 

^  Grant,  "Corporations,"  98.  ^  See  many  instances  referred  to  in 

^  See  Sailiffs  of  Ipswich  V.  Johnston,  2  llerew.   &  Steph.  "Hist,  of  Boroughs," 

Barnard,  120.  passim. 

-•  Shppli.  Touch.  .57. 
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tiny  of  the   qualities   of  a   corporation,  or   enable  them  to  sue 
collectively  upon  such  contract.^ 

The  use  of  a  Common  Seal  as  an  essential  requisite  for  the 
validity  of  corporate  contracts  has  been  considerably  qualified  by 
modern  legislation  and  judicial  decisions.*^ 
Byo-Jaws.  As  to  5 — Bye-laws.     Corporations  aggregate,  being  as  it  were 

semi-political  communities,  require  the  establishment  of  fixed  and 
known  rules,  in  accordance  with  which  their  internal  government 
shall  be  carried  on.  The  law  has  deemed  it  the  more  advisable 
course  to  leave  these  rules  for  the  most  part  to  the  discretion  of 
the  corporations,  and  those  composing  them,  who  may  reasonably 
be  supposed  to  know  what  is  most  conducive  to  their  own  inte- 
rests and  welfare.  Consequently  corporations  have  inherent  in 
them  the  power  to  make  all  such  bye-laws  as  are  requisite  For  the 
due  management  of  their  affairs,  and  for  determining  the  conditions 
of  membership.  These  bye-laws  must  not  be  opposed  to,  or  in- 
consistent with,  the  statute  or  common  law  of  the  realm,  nor 
contradictory  to  the  charter  of  incorporation.^ 

Frequently,  especially  in  the  case  of  statutory  corporations, 
they  require,  for  complete  validity,  the  ratification  or  approval  of 
some  official  board  or  personage.* 

SECTION  III. — LOCALITY. 

A  corporation  being  entirely  fictitious  and  the  creation  of  laAV, 
it  might  fairly  be  argued  that  it  can  exist  only  where  the  power 
which  called  it  into  being  exists  to  give  continued  vitality  to  the 
artificial  creation.  Doubts  have  from  time  to  time  been  expressed 
as  to  whether  the  English  Courts  at  all,  and  if  at  all,  how  far,  can 
recognise  foreign  corporations  and  their  incidents.  Some  of  these 
doubts  may  remain,  but  in  so  far  as  relates  to  legal  proceedings,  it 
is  since  the  Judicature  Acts  quite  settled  that  foreign  corporations, 
even  though  not  incorporated  according  to  English  Law,^  may  sue 
and  be  sued  in  English  Courts  to  judgment,  whether  resident  in 
England  or  not.^ 

But  in  the  United  States  where  this  same  question  has  been 
raised,  viz.,  as  to  whether  a  corporation  can  carry  on  its  business 

'  Oooch  V.  Goodman,  2  Q.  B.  580.  108-111. 

2  See  pt.  iv.,  ch.  iv.  s  Newby  v.  Van  Oppcn,  &c.,  Mfg.  Co., 

3  Soo  Dunston  v.   Imperial  Gas  Co.;       L.  R.,  7  Q.  B.  293. 

3  B.  &  Ad.  125  i  Slwood  v.  JBzMock,  6  "  Scott  v.   Eoyal   Wax  Candle  Co.    1 


?T   ^i  ^Ha  ^Z?^L'^-  ^™^'^'  ^  ^-  ^-  Q-  ^-  D-  404  ;  Wcstman  v.  Aktietolaaet, 

n   n   r.   io'  ^'    ^'"""-P*""'    1  ''■<'•.  1  Ex.  D.  237.     As  to  the  domicile 

^\  c,       }  ,      „    .        ,  °^  ^  corporation,    see  CaiTon  Iron  Co. 

*  See   for    example,   Ski  Vict.    o.  v.  Madaren,  5  H.  L.  C.  416  •  Same  v 

D7,   ss.   7-10  ;   8   &   9    Vict.   c.    20,  ss.  Stamton,  24  Bcav.  340. 
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or  be  in  any  other  way  or  under  any  circumstances  recognised  in 
States  other  than  that  or  those  by  which  it  has  been  created,  the 
decision  seems  to  be  absolutely  and  without  qualification  in  the 
negative.  "  A  corporation  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  is  created." ^  "It  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law ;  and  where 
that  law  ceases  to  operate  and  is  no  longer  obligatory,  the  corpo- 
ration can  have  no  existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty."  ^ 

The  language  used  in  these  and  other  similar  United  States  United  States 
decisions  must,  however,  not  be  taken  too  literally.     As  the  result 
of  the  decisions,  the  law  may  be  thus  stated  : — 

I.  A  corporation  exists  as  such  and,  when  itself  acts,  can  validly 
act  only  within  the  domains  of  the  State  which  has  created  it. 
Therefore  where  the  first  meeting,  after  the  incorporation  by  the 
State  of  Maine,  of  the  members  of  the  corporation  was  held  in 
New  York  to  accept  the  charter  and  organise  the  corporation,  it 
was  decided  that  this  meeting  and.  all  the  proceedings  thereat 
were  void.^ 

II.  Whether  a  corporation  can  engage  in  any  transactions 
outside  the  State  creating  it  will  depend  upon  its  constating 
instruments.  "  If  the  law  creating  a  corporation  does  not,  by  the 
true  construction  of  the  words  used  in  the  charter,  give  it  the 
right  to  exercise  its  powers  beyond  the  limits  of  the  State,  all 
contracts  made  by  it  in  other  States  would  be  void."  * 

III.  The  limitation  is  theoretical  rather  than  practical ;  it 
concerns  only  the  proceedings  of  the  whole  body  of  corporators 
in  general  meeting;  it  in  no  way  affects  the  transactions  of 
corporate  officials,  and  in  considering  it,  directors  are  treated  as 

1  Per  Taney,  C.  J.,  in  Bank  of  Augusta  in  the  other,  nor  add  to  or  diminish  the 
V.  £arle,  13  Pet.  519,  588.  powers  to  be  there  exercised.     It  may, 

2  Ibid.  See  Bunyan  v.  Lessee  of  indeed,  be  composed  of  and  represent 
Coster,  14  Pet.  122,  129 ;  Farnum  under  the  corporate  name,  the  same 
V.  Blackstone  Canal  Corp.,  1  Sumner,  natural  persons.  But  the  legal  entity 
46.      _  or  person,  which  exists  by  force  of  law. 

So  in  Ohio,  &e.,  MB.  Co.  v.  Wheeler,  can  have  no  existence  beyond  the  limits 

1  Black,  286,  Taney,  C.  J.  said,  "It  is  of  the  State  or  sovereignty  which  brings 

true  that  a  corporation  by  the  name  and  it  into  life  or  endues  it  with  its  faculties 

style  of  the  plaintiff's  appears  to  have  and  powers.   The  Ohio,  &c.  Railroad  Co. 

been  chartered  by  the  States  of  Indiana  is,    therefore,    a    distinct  and  separate 

and   'Ohio,     clothed    with    the    same  corporate    body   in    Indiana   from    the 

capacities  and  powers,  and  intended  to  corporate  body  of  the  same  name  in 

accomplish  the  same  objects,  and  it  is  Ohio." 

spoken  of  in  the  laws  of  the  States  as  ^  Miller  y.  Eioer,  27  Me.  509;  Freeman 

one  corporate  body,  exercising  the  same  v.  Machias  Water  Power,   &c.,  Co.,   38 

powers   and  fulfilling  the   same   duties  Me.  343  ;  Aspinwall  v.   Ohio,  So.,  BB. 

in  both  States.     Yet  it  has  no  legal  Co.,  20  Ind.  497. 

.existence  in  either  State,  except  by  the  ^  Bank  of  Augusta  v.  Earle,  13  Pet, 

law   of   the  State ;  and  neither  State  519,  588, 
could  confer  on  it  a  corporate  existence 
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mere  agents.  Therefore  mortgages  of  a  Vermont  corporation, 
granted  at  a  directors'  meeting  held  in  Massachusetts,  have 
been  held  good,^  and  so  with  regard  to  other  proceedings  by 
directors.' 

The  views  of  the  United  States  Courts  so  expressed  and 
qualified,  are  probably  substantially,  if  not  exactly,  the  same  as 
those  held  in  this  country. 

'  Arms    V.    Cunant,     36    Vt.     745  ;  ^  McOall  v.  Byrara  Mfg.  Co.,  6  Conn, 

Gahcsian    KB.    Co.     v.     Cuu:drcy,     11  -428  ;  Ohio,  <fcc.,  KE.   Co.   v.  McPherton, 

Wall,  459;  Wright  v.  Bundy,  11   Ind.  35  Mo.  13;  Galveston  MR.  Co.  v.  Cowd- 

404.  rc)/,  11  WaU,  459. 
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SECTION  I. — RELATION  OF  CORPORATIONS  TO  OTHER 
ASSOCIATIONS. 

Corporations  must  be  carefully  distinguished  from  other  bodies 
to  which  they  bear  some  analogy.  Individuals  unite  for  mutual 
benefit,  or  for  the  attainment  of  common  objects  unattainable  by 
single  effort,  in  various  ways.  The  bodies  so  formed  may 
conveniently  be  thus  arranged : — 

I.  "Associations,"  being  neither  partnerships  nor  corporations. 
Here  the  liabilities  and  the  rights,  whether  of  the  whole  or  of  the 
constituent  members,  flow  entirely  from  the  special  contract 
actually  entered  into  by  each  individual.  The  binding  tie  is 
purely  that  of  special  agenc}'.  In  this  class  will  come  the  different 
kinds  of  committees — for  clubs,  provisional  railways,  gas,  &c.,  and 
other  similar  purposes.^ 

II.  Co-owners.  Here  the  parties  merely,  as  such,^  are  not  even 
special  agents  of  each-other.^ 

Their  rights  and  liabilities  are  determined  by  the  law  of 
property,  not  that  of  conti'act ;  and  though  under  certain  circum- 


1  Tanner's  Case,  5  D.  G.  &  Sm.  182. 

^  See  Roberts  v.  Eberhardt,  Kay,  118  ; 
and  Campbell  v.  Mullett,  2  Swanst. 
651. 


3  French  v.  Styring,  2  C.  B.  N.  S. 
357  ;  Green  v.  Briggs,  6  Hare,  395  ;  and 
similar  cases. 
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stances  they  may   resemble   those    resulting   from    agency/  yet 
generally  they  will  be  widely  different.^ 

III.  Ordinary  partnerships.  These  are  the  common  partner- 
ships for  common  business  purposes,  the  members  composing  them 
seldom  exceeding  half-a-dozen.^  They  include  all  such  associa- 
tions as  are  within  the  principle  of  Cox  v.  Hickman,'''  viz.,  those 
whose  members  are  mutual  general  agents;  and  the  law  relating 
to  them  is  consequently  a  branch  of  the  law  of  principal  and 
agent. 

IV.  Unincorporated  Companies.     Besides  ordinary  partnerships 
made  up  of  a  few  individuals,  there  grew  up  in  the  half-century 
preceding  the  first  general  Joint  Stock  Companies  Act,^  numerous 
associations  whose  members  were  counted  by  hundreds,  for  bank- 
ing, insurance,  &c.     However,  not  being  incorporated,  they  were 
substantially  pure  partnerships,  but  the  Courts,  especially  Chancery, 
relaxed  some  of  their  rules  in  favour  of  them — notably  by  allowing 
one  or  more  members  to  sue  "on  behalf  of "  the  general  body. 
The  Legislature  too  in  many  cases  has  allowed  them  to  institute 
or  defend  legal   proceedings   by  a  public  officer.      Their  charac- 
teristics consist  in  this — first  that  the  capital  of  the  partnership  or 
company  is  divided  into  equal  portions  called    stock  or  shares, 
whence  arises  the  name  "  Joint  Stock  Company ; "  and,  secondly, 
that  the  deed  of  settlement  allows  a  member,  upon  conditions 
more  or  less  stringent,  to  withdraw  and  transfer  his  interest  to 
another  person,  thereby  constituting  this  latter  a  member  in  lieu 
of  himself     The  word  "  company "   is   very   frequently   used   as 
synonymous  with  corporation,  though  implying  that  it  exists  for 
business  purposes.     It  will  so  be  used  in  this  book,  and  conse- 
quently when  reference  is  made  to  the  partnerships  now  in  state- 
ment the  expression  "  Unincorporated  Company  "  will  be  employed, 
unless  the  meaning  appears  from  the  context. 

Unincorporated  Companies  then  are  those  large  partnerships 
which  possess  a  capital  or  stock  divided  into  a  specified  number 
of  equal  portions,  the  ownership  of  one  or  more  of  which  portions 
confers  membership,  and  of  which  one  or  more  members  may  in 
certain  cases  institute  legal  proceedings  on  behalf  of  the  general 
body  without  making  all  the  rest  parties. 

1  Sec  Henderson  v.  Eason,  17  Q.  B.  3  If  over  certain  numbers,  the  body 
701  ;  2  Ph.  SOS.                                              must  be  registered,    25   &   26   Viot.   c. 

2  Orawshay  v.  Maulc,  1  Swaust.  505  ;       89,  s.  4. 

Kay     V.     Johnstone,   21     Betiv.     536 ;  ■*  8  H.  L.  C.  268. 

Alexander  v.   Sitnms,   5  D.   G.    M.    &  ^  7  &  8  Vict  c  llOi 

Ci.  U7. 
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These  companies  form  two  great  classes  : — 

First,  such  as  are  merely  partnerships. 

Secondly,  those  which  being  empowered  to  represent  themselves 
by  means  of  a  public  ofiBcer  in  legal  proceedings,  may  be  styled 
"quasi-corporations."  These  ai'e — (1)  banking  companies  within 
7  Geo.  IV.  c.  46  ;  (2)  companies  within  1  Vict.  c.  73  ;  (3)  companies 
so  empowered  by  special  statutes. 

V.  Cost  Book  Mining  Companies.  These  are  not  corporations ; 
neither  are  they  pure  partnerships,  whether  of  the  ordinary  kind  or 
those  last  treated  of.  In  many  respects  they  most  nearly  resemble 
unincor-porated  companies,  but  they  possess  so  many  peculiar 
incidents  as  to  constitute  them  a  class  sui  generis. 

VI.  Corporations.     In  all  cases,  and  whatever  its  other  incidents^  Corporations. 
a  corporation  is  a  legal  entity,  separate  from  and  additional  to  the 
members  composing  it. 

SECTION  II. — DIVISIONS   OF  CORPORATIONS  ACCORDING  TO 
THEIR   OBJECT. 

The  first  and  primary  division  of  corporations,  and  that  which  is  Sole  and 
the  most  characteristic  of  English  law,  is  into  sole  and  aggregate,  ^sregate. 
The  former  are  single  persons  who,  for  certain  purposes,  are  con- 
sidered to  have  a   personality  altogether   distinct   from   that   of 
ordinary  citizens.     There  are  not  many  examples  of  these.     The 
sovereign  is  one,  so  constituted  to  prevent  an  abeyance  of  the  Crown 
between  the  death  of  one  holder  and  the  accession  of  another.    All 
bishops  of  the  Church  of  England,  holding  sees,  all  parsons  and 
vicars,  and  some  deans  and  prebendaries  are  corporations  sole.^    So  Corporations 
is  the  queen  regnant;  so,  at  least,  for  certain  purposes,  is    the  *°'®" 
Chamberlain  of  the  City  of  London,^  and  it  would  seem  the  Chan- 
cellor of  the  University  of  Oxford  is  another  instance.'     So  the 
Regius  professor  of  Hebrew,  and  the  Lady  Margaret's  Reader  of 
Divinity  in  the  University  of  Oxford,*  are  respectively  corporations 
sole,  having  each  a  prebend  attached  to  his  office.^ 

1  As    to   the   lands    formerly  vested  761,  770. 
in    deans    and    prebendaries    in    their  *  As  to  examples  in  the  United  States, 

corporate     capacity,     see     The    Eccle-  see  Inluibitants  of  Brunsvndc  v.  Dun- 

siastical  Duties  and  Revenues  Act,  3  &  nmg,  7  Mass.  447,   as  to  the  minister 

4  Vict.  G.  113.  of  a  parish ;  Overseers  of  the  Poor  of 

^  See  Hovjley  v.    Knight,    19   L.    J.  Boston  v.   Sears,   22  Pick.   (39  Mass.) 

(Q.  B.)  3,  7.  125  ;  Governor  v.  Allen,  8  Humph.  176, 

^  Chase's  Case,    8  Hen.    6,    fol.    18,  as    to    public    officers ;     and  State  v. 

pi.  7.  Delesdenier,  7  Tex.  76,  as  to  the  several 

■*  See  13  &  14  Car.  II.,  c."  4.  s.  29,  States  of  the  Union, 
and   King    v.    Baylay,     1    B.    &  Ad. 
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Lay  corpora- 
tions divided 
into— I.  Elee- 
mosynary and 


I.  Ecclesiastical  and  Lay  Corporations. 

The  best  arrangement  of  corporations  aggregate  for  practical 
purposes  is  according  to  their  object.  There  are  various  ways  of 
arranging  them  upon  this  basis,  but  the  one  which  seems  most 
clearly  to  exhibit  mutual  relationship  is  the  common  division  into 
ecclesiastical  and  lay. 
Ecclesiastical.  Ecclesiastical  corpoi-ations  aggregate  include  all  those  whose 
members  are  spiritual  persons  only,  and  which  exist  in  connection 
with,  and  subordination  to,  the  Church  of  England.  They  may  be 
thus  subdivided  according  as  the  members  were  and  are  capable, 
e.g.,  dean  and  chapter,  master  and  fellows  of  a  college ;  or  as  the 
head  alone  was  capable,  the  remaining  members  being  dead  in 
law,  e.g.,  abbot  and  monks. 

Of  lay  corporations,  the  better  arrangement  is  into — 
I.  Eleemosynary,  such  as    hospitals   for   the  maintenance  or 
relief    of    sick   persons,  almshouses,  schools    for    the    promotion 
of  learning,   and  the   like.      Of    these   the   subordinate   groups 
are — 

1.  Religious  corporations,  i.e.,  corporations  in  connection  with 
religious  bodies  other  than  the  established  church  of  this  country. 

2.  Educational  institutions  including  therein  the  universities 
and  the  colleges  at  the  same  so  far  they  are  independent  of 
ecclesiastical  corporations. 

3.  Charitable  corporations,  i.e.,  corporations  for  the  purposes 
included  within  the  letter  or  spirit  of  43  Eliz.  c.  4. 

And  II.  Civil,  i.e.,  established  for  distinctively  tempoi'al  and 
worldly  purposes.  These  may  conveniently  be  divided  into 
commercial  and  non-commercial  corporations. 

Commercial  corporations  may  again  be  collected  according  to 
their  subject  into  the  two  following  groups : — 

(a.)  "Semi-public,"  i.e.,  all  those  corporations  which,  though 
existing  for  purposes  of  gain  to  the  members,  nevertheless  have 
powers  and  capacities  and  carry  on  enterprises  of  a  description 
such  as  to  render  them  of  a  more  or  less  distinctly  public  nature  : 
companies  for  railway,  waterworks,  &c.,  are  examples  of  these. 
They  are  for  the  most  part  created  by  special  statute,  whether 
or  not  also  incorporating  therewith,  wholly  or  partially,  and 
to  that  extent  falling  under,  the  provisions  of  other  general 
Acts. 

llorcantile.  (b.)  "  Mercantile "  or  ordinary  business  concerns.      These  cor- 

puiations    arc    now    in     this     country    usually    ci-eated    by    the 


II.  Civil,  sub- 
divided into 


1.  Commercial. 
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machinery  of  registration  devised  by  the  Companies  Act,  18G2, 
though  of  course  they  may  be  created  in  any  other  way  whereby 
corporations  can  be  constituted.     These  comprise  bodies  of  any 
diversity  of  enterprise  or  scope ;   there  is  no  limitation  in  the 
Companies  Acts   r.s    to  the    purposes   or    objects   of    registered 
companies ;  provided  only  the  object  is  legal,  a  company  may 
be  registered  to   carry  out  any  enterprise,  national,  charitable, 
trading.     There  is  no  adjective  which  can  be  applied  to  each 
and  all  of  these  bodies.     "Trading"  is  not  wide  enough.     For 
instance,  "banking  is  not  strictly  a  trade,"  ^  nor  is  insurance  or 
farming,  or  many  other  enterprises.     "  Business "  is  perhaps  the 
widest  word,  but  it  has  no  corresponding  adjective.     "Business 
is  a  particular  occupation,  as  agriculture,  trade,  mechanics,  art, 
or    profession,    and    when    used    in    connection    with    particular 
employments  it  admits  of  the  plural,  that  is  businesses.     There- 
fore the  Legislature  could  not  well  have  used  a  larger  word."^ 
Possibly   this   group   of  corporations    might  be   roughly  divided 
into  "mercantile"   and    "trading,"  but   in   reality  the    question  Trading. 
whether  they  are  for  trading  purposes  merely  or  for  "  business  " 
purposes  in  the  widest  sense  is  a  matter  of  very  slight  import- 
ance for  the  determination  of  their  powers  and  capacities,  their 
rights  and  liabilities.     When  it  is  convenient  to  denote  by  one 
word  the  whole  of  this  group  of  corporations  the  term  "mer- 
cantile" will  be  employed. 

These  corporations  differ  widely  in  many  respects  from  all  others, 
except,  perhaps,  groups  (6)  and  (c)  of  the  next  division.  They  all 
have  a  capital,  actual  or  notional,  divided  into  stock  or  shares,  and 
membership  is  constituted  by  the  possession  of  some  of  such  stock 
or  shares.  In  consequence  they  are  frequently  styled  "joint-stock 
companies." 

Non-commercial  corporations  cannot  be  subdivided  in  accor-   2.  Non-com- 
dance  with  any  leading  principle,  or  upon  any  scientific  plan  ;  but'  "'°™''  ■ 
perhaps,  the  most  useful  grouping  of  them  will  be  into — 

(a.)  "  Public  corporations  "^  which  may  be  subdivided  into — 

First. — Municipal  corporations,  which  are  of  two  classes,  (1)  Municipal. 
"  reformed,"  (2)  "  unreformed,"  according  as  they  are 
or  are  not  within  the   provisions  of  the   Municipal 
Corporations  Act,  1835.* 

^  Fer  Willes,  J.,  in  Harris  y.  Amery,  and  the  use  of  the  word  "business  "  in  it. 

L.  R.    1  C.  -  P.   148,  154 ;   and   Jessel,  ^  Many  of  the  bodies  coming  under 

M.K.  in  Smith  v.  Anderson,  15  C.   D.  the  second  and  third  of  these  groul)s 

247,  258 — 9.  are  not  in  reality  corporations,  but  are 

^  Ibid.  ■peT  3 essel,   M.R.,  commenting  conveniently  classed  with  them, 

on  section  4  of  the  Companies  Act,  1863,  *  5  &  6  WiU.  IV.  c.  76  ;  repealed  but 
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Oo-operative 
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Secondly. — Quasi-municipal  bodies,  including  under  this  head  the 
various  Local  Government  Boards,  the  sanitary  autho- 
rities, and  the  other  authorities  for  local  administrative 
purposes. 
Thirdly. — The  many  bodies  which  have  been  called  into  being 
for  the  carrying  out  or  the  supervision  of  works  and 
other  matters  of  national  or  general  importance,  such 
as   the   commissioners   for  river,   sewage,  navigation, 
and   the  like  purposes;    dock   or  turnpike   trustees; 
and  so  on, 
(b.)  Those  whose  aims  are  of  a  somewhat  benevolent  nature, 
i.e.,  friendly,  provident,  benefit  and  similar  societies  which  may 
conveniently    be    grouped    under    one    head    as   "  Co-operative 
Associations." 

(c.)  Anomalous  associations,  existing  for  worldly  as  opposed  to 
religious  or  charitable  purposes,  but  not  designed  for  the  acqui- 
sition of  gain,  such  as  the  Council  of  Law  Reporting,  the  Corpora- 
tion of  Foreign  Bondholders. 

Between  these  various  and  dissimilar  societies  ^  there  is  no 
difference  in  legal  consideration.  Whatever  be  the  aims  of  any 
group  of  men,  in  every  case,  if  the  group  be  endowed  with  the 
legal  marks  of  a  corporation,  it  is  such,  having  the  privileges,  but 
also  subject  to  the  incapacities  of  a  corporation. 


II.  Public  and  Pnvate  Corporations. 

Corporations  are  frequently  arranged  into  two  great  classes  of 
"  public  "  and  "  private,"  and  in  connection  with  these  adjectives 
the  word  "  company  "  rather  than  "  corporation  "  is  often  used. 
The  terms  "public  company"  and  "private  company"  are  how- 
ever popular^  rather  than  technical,  and  they  have  no  definite 
legal  meaning  except  that  usually  if  not  invariably  they  imply 
that  the  body  so  described  possesses  a  capital  or  joint  stock.     The 


in  great  part  re-enacted  with  extended 
provisions,  &o.,  by  tlio  Municipal  Cor- 
porations Act,  1882,  45  &  46  Vict.  c. 
50. 

'  So  far  as  they  are  corporations. 
The  classification  last  set  forth  in- 
cludes various  bodies  which  are  not 
true  corporations,  but  for  convenience, 
and  to  bring  together  at  one  view  the 
whole  oC  the  allied  groups,  they  are 
here  put  with  the  latter,  with  which 
they  have  many  chai'acteristics  in 
common. 

'^  The  terms  are,  however,  sometimes 


used  even  by  lawyers  and  legislators — 
thus  the  Apportionment  Act,  1870, 
speaks  of  "trading  or  other  public 
companies."  If  the  legislature  meant 
anything  at  all  by  "  public  companies  " 
in  this  section  it  is  suggested  that  the  only 
possible  meaning  of  public  companies  was 
all  joint  stock  corporations  and  un- 
incorporated companies  (ic,  large  part- 
nerships), the  numbers  of  which  have 
the  power  of  transferring  their  shares  as 
opposed  to  ordinary  small  partnerships 
where  there  is  no  such  power.  See  Carr 
V.  Gri^th,  12  C.  D.  655, 
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term  "  public  company  "  as  so  used  generally  if  not  invariably  has 
one  of  two  meanings — it  signifies  either  (a)  a  corporation  created 
for  public  purposes  and  endowed  with  powers  and  capacities 
requisite  for  the  due  carrying  into  effect  of  such  purposes  ;  or  (6)  a 
corporation  or  company  having  and  intending  to  have  a  great 
number  of  members  and  having  stocks  or  shares  which  are  dealt 
in  by  the  public  at  large:  and  "private  company"  signifies  a 
corporation  or  company  intended  for  mercantile  or  trading  as 
opposed  to  public  purposes,  and  the  stocks  or  shares  of  which  are 
held  or  intended  so  to  be,  by  few  persons  and  not  intended  to  be 
dealt  in  by  the  public  at  large. 

But  if  a  corporation  possesses  a  capital  or  joint  stock,  the  mere 
facts  that  its  members  may  amount  to  hundreds  or  be  only  a  few, 
perhaps  not  more  than  in  some  ordinary  partnerships,  or  that  its 
shares  are  quoted  on  the  stock  exchange  and  dealt  in  by  the  public 
daily,  or  on  the  contrary  are  restricted  so  far  as  provisions  in  the 
company's  statutes  and  other  instruments  can  secure  to  certain 
persons  only,  constitute  no  differences  whatever  in  the  legal 
capacities  and  incidents  of  the  corporation.  A  so-called  private 
company — for  instance,  a  bank  or  a  colliery  company  whose  mem- 
bership is  restricted  to  persons  belonging  to  the  families  of  those 
who  founded  the  particular  business— if  it  is  a  corporation,  is  for 
all  practical  purposes  in  consideration  of  law  exactly  the  same 
kind  of  body  as  a  so-called  "public  "  company  to  carry  on  similar 
businesses, the  shareholders  in  which  amount  to  scores  or  it  maybe 
hundreds. 

The  term  "  public  corporation  "  has,  however,  a  real  and  impor-  pubUo 
tant  significance  when  it  is  used  as  describinEC  a  corporation  by  corporations— 

»  .  11.  1.^,.,..      moaning  of. 

reference  to  certain  public  purposes  or  objects  for  which  it  is 
created,  when  it  signifies  a  corporation  created  to  carry  out  and 
supervise  purposes  which  concern  the  public  at  large,  and  from 
which  it  does  not  obtain  any  benefit — if  the  term  be  employed  in 
its  narrower  acceptation  of  gain — either  for  itself  or  its  individual 
members. 

The  term  "  public "  in  this  way  has  two  meanings.  First, 
it  may  be,  and  in  this  country  generally  is,  restricted  to 
those  corporations  which  exist  and  whose  powers  are  given 
them  solely  and  exclusively  for  the  public  welfare.  These 
will  include  the  group  restricted  to  (a)  of  non-commercial 
corporations. 

Secondly,  it  may  be  extended  to  those  bodies  which  in  some 
aspects  are  public,  and  possess  rights  and  powers  in  the  due 
exercise  of  which  the  public  is  actually  and  in  fact  interested, 
though    perhaps    it    may   have   no  legal  right   to  control    such 
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exercise,  but  which  bodies  ia  reality,  and  in  point  of  law,  have  been 
created  like  ordinary  commercial  corporations  for  their  own  emolu- 
ment. Such  are  railway,  canal,  &c.,  companies,  water-works,  and 
the  like.  They  have  been  already  described  as  "  semi-public  " 
corporations,  and  by  this  term  they  will  be  referred  to  in  this 
work  when  it  is  desired  to  distinguish  them  from  other  cor- 
poration.?. 

Now  it  is  highly  important  that  the  precise  meaning  given  to 
the  term  "public"  when  employed,  should  be  determined,  and  for 
this  reason.  It  is  fully  settled  that  public  corporations  will  be 
allowed  in  the  exercise  of  their  special,  and  particularly  of  their 
compulsory  powers,  a  much  greater  freedom  than  will  be  accorded 
to  ordinary  commercial  corporations  under  similar  circumstances,^ 
and  that  generally  their  proceedings  will  be  criticised  with  less 
rigour,  and  their  liabilities  be  construed  more  liberally,  than  in  the 
cases  of  other  corporations  where  the  law  will  be  applied  exactly 
as  against  an  ordinary  citizen.  This  being  so,  what  is  the  meaning 
of  public  corporation  when  used  in  English  Law  ?  Apparently  the 
narrower  one — apparently  there  is  not  included  under  the  term 
"  public  "  any  corporation  whatever  its  aim,  whatever  its  duties  or 
rights,  which  derives  from  the  exercise  of  its  powers  and  franchises 
personal  benefits  for  its  members.®  And  this  is  the  meaning  which 
will  be  attached  to  the  expression  in  this  book. 

A  distinction  must  also  undoubtedly  be  drawn  between  public 
and  private  purposes  or  interests.  Though  it  seems  decided  that 
in  this  country  the  compulsory  powers  of  a  railwaj^  company  will 
be  viewed  in  exactly  the  same  light  as  the  compulsory  powers  of, 
say,  a  bank  ;  yet  when  the  Courts  in  dealing  with  the  exercise,  the 
restraining  or  the  enforcing,  of  such  powers,  find  that  public 
interests  are  concerned,  they  unquestionably,  so  far  as  they 
have  a  discretion,  will  exercise  such  discretion,  in  favour  of  these 
public  interests.^ 

In  the  United  States,  on  the  other  hand,  the  term  "  public,"  as 
applied  to  corporations,  is  taken  much  more  widely.  Many  cor- 
porations are  there  treated  as  "  public,"  that  is  to  say,  they  are 
placed  for  many  purposes  in  the  same  rank  with  municipal  bodies, 
and  are  subjected  to  the  same  special  rules  and  considerations, 
which  would  here  be  deemed  ordinary  commercial  corporations  for 
private  commercial  purposes. 

Railroad  corporations,  for  example,  are  "public  "  bodies,  in  that 


'  Sec  Gallairciji  v.  Mayor,  Arc. ,  of  Lon-  ,T.  &  II.  80. 
don,  L.  R.  1  H.  L.  84  ;  Quinton  v.  Corp.  a  g^g  ^  _g 

of  Bristol,  17  Eq.  .''i^-l.  Eq.  106. 
'  2  See  Hmr  v.  L,  A-  N.    W.  Ry.  Co.,  2 


V.   Ely,   A-c,  Ry.    Co.,  6 
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they  are  treated  as  under  duties  towards  the  public,  co-existent 
■with  their  privileges  and  franchises,  the  due  observance  of  which 
duties  is  rigidly  enforced  by  the  Courts.  "  Kailroad  charters  are 
contracts  made  by  the  Legislature  on  behalf  of  every  person  inter- 
ested in  anything  to  be  done  under  them.  In  consideration  of  the 
franchise  they  receive  from  the  State,  railroad  corporations  agree 
to  perform  certain  duties  towards  the  public.  The  power  of 
determining  those  duties  and  enforcing  their  performance  is  vested 
in  the  appropriate  tribunals  of  the  State."  ^ 

Very  similar  language  has  been  employed  in  other  decisions 
relating  to  corporations  for  other  modes  of  locomotion — turnpikes, 
or  ordinary  canals  for  inland  navigation ;  for  gas  and  water  supply ; 
for  piers,  harbours  and  docks ;  for  public  charities,  &c. 

It  cannot,  however,  be  said  that  the  precise  legal  status  of  these 
corporations  is  clearly  established  by  the  decisions  of  the  United 
States  Courts.  Probably,  when  these  decisions  hereafter  come  to 
be  reviewed  by  the  light  of  further  arguments,  and  when  a  more 
thorough  investigation  shall  have  been  had  of  the  constitutional 
principles  relating  to  corporations  generally,  and  to  the  subjects  of 
eminent  domain  and  monopolies,  it  will  be  determined  that  it  is 
not  an  accurate  description  of  the  corporations  now  under  consid- 
eration to  style  them  "  public  "  ;  that  logically  and  legally  they  do 
not  belong  to  the  same  category  as  municipal  and  similar  bodies, 
but  must  in  legal  classification  be  put  with  other  commercial 
corporations ;  that  the  term  "  public "  when  applied  to  them  is 
misleading,  since  their  especial  legal  characteristics,  duties,  and 
liabilities,  spring  from  the  fact  that  their  aims  and  purposes  more 
closely  and  directly  affect  third  parties,  the  general  body  of  citizens 

'  These  are  the  words  of  Diekerson,  J. ,  keep  the  road  reasonably  safe,  provide 
in  BB.  Com'rs  v.  Portland,  &c.,  BB.  Co.,  such  rolling  stock,  establish  such  dep6ts, 
63  Me.  269,  278,  282.  —  The  learned  and  operate  the  road  in  such  a  manner  as 
Judge  then  points  out,  first,  the  necessity  -would  afford  the  public  reasonable  safety 
for  the  Courts  to  keep  in  check  powerful  and  despatch  in  the  transaction  of  busi- 
coi"poration3  like  railway  companies  ;  ness  upon  the  road.  The  duties  enjoined 
secondly,  that  the  Legislature  has  given  upon  the  corporation  are  ministerial 
to  these  companies  powers  and  privileges  duties  to  do  and  perform  what  the  public 
amounting  to  monopolies,  and  has  exacted  convenience  and  necessity  reasonably  re- 
in return  and  imposed  on  them  duties  quire  in  respect  to  tlie  particulars 
in  favour  of  the  public  ;  and  thirdly,  that  specified.  Nor  is  it  within  the  discretion 
the  language  both  of  the  statutes  and  of  of  the  directors  to  determine  ultimately 
the  charters  is  on  the  whole  imperative  ;  what  these  public  ministerial  duties  are, 
and  he  concludes: — "The  duty  of  the  or  the  manner  in  which  they  are  to  be 
corporation  and  the  rights  of  the  public  performed.  To  hold  so,  would  be  to 
in  these  respects  would  have  been  the  concede  to  the  directors  the  power  to 
same  as  they  now  are,  if  the  charter  had  promote  the  private  interests  of  the 
simply  required  the  corporation  to  keep  corporation,  by  subverting  the  public 
its  road  in  repair,  furnish  it  with  rolling  objects  to  be  subserved  by  the  charter, 
stock,  and  receive  and  convey  passengers  The  power  both  of  determination  and 
and  freight  along  the  line  of  its  road.  enforoement,  is  necessarily  vested  in 
Under  such  provisions  of  the  charter,  it  State  authority." 
would  be  the  duty  of  the  corporation  to 

B.U.V.  O 
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than  do  the  aims  and  purposes  of  other  commercial  associations  ; 
and  that  consequently  the  only  special  or  peculiar  legal  principles 
affecting  these  so-called  "public"  corporations,  are  such  as 
apply  in  a  similar  manner  to  all  the  corporations  herein  styled 
"  privileged."  ^ 

Whether  or  not  this  is  the  true  view,  it  seems  established  that 
in  the  United  States  the  grant  of  compulsory  powers  and  other 
special  privileges  entails  with  it,  certainly  with  and  possibly  with- 
out^ special  words  or  clauses  imposing  such  an  obligation,  the 
duty  to  carry  out  such  powers  and  privileges,  and  to  do  other 
incidental  acts  for  the  benefit  of  the  general  public,  and  the 
liability  to  legal  proceedings  for  the  nonfulfilment  thereof — where- 
as it  is  quite  clear  that  in  Great  Britain  the  duties  and  liabilities, 
like  the  rights  and  powers,  of  any  and  every  corporation  are  simply 
such  as  are  expressly  or  by  necessary  implication  imposed  by  its 
constating  instruments. 

III.  Trust  Corporations. 

Certain  corporations  possess  their  property  on  trust  for  the 
attainment  and  carrying  into  effect  of  the  purposes  for  which  they 
were  originally  called  into  being.  They  are  consequently  subject 
to  the  ordinary  rules  of  the  Court  of  Chancery  with  respect  to  the 
Comparison  of  enforcement  of  trusts.  These  rules  in  many  cases  bear  a  close 
ofTrust^anr  resemblance  to  those  arising  from  the  doctrine  of  Ultra  Vires. 
Ultra  Vires.  But  even  when  their  practical  effect  is  the  same,  the  principle 
involved  in  two  precisely  similar  rules  arising  from  considerations 
the  one  of  trust  the  other  of  Ultra  Vires  is  totally  different.  In  the 
former  case  it  is  a  breach  of  duty  which  is  involved  and  which 
invalidates  the  proceeding.  There  is,  or  rather  there  may  be  no 
lack  of  power ;  and  indeed  frequently  the  act  when  done,  e.g.  a 
ti'ansfer  of  property  for  valuable  consideration,  is  perfectly  good 
both  at  law  and  in  equity,  the  purchaser  being  unaware  of  the 
breach  of  trust,  although  previously  thei-eto,  while  the  matter  was 
in  fieri,  it  might  have  been  prevented. 

In  the  latter  case  it  is  no  question  of  trust,  but  simply  of  power. 
If  this  exists  the  corporation  may  carry  out  the  transaction  con- 
templated ;  and  the  Courts  refuse  to  recognise  anything  like  a 
trust  relation  as  existing  between  a  corporation  and  its  members 
or  to  deal  with  the  latter  as  having  actually  or  by  analogy  any  of 
the  rights  of  cestuis  que  trustent. 

»  See  post,  pp.20-1  oiidpt.  iv.,  chap,  i.,  MR.  Co.,  24  N.  Y.  261  ;  PeopU  v.  Troy, 

H.  1,  for  "privileged"  corporations,  and  <Cr.,   MR.  Co.,   37  How.  Pr.  427;   Buek 

"  eminont  rtomam."  Mmmtain  Coal   Co.  v.  Lchigli  Conl  Co., 

-  Soo,  liowevor,  Proph  v.  Albany,  rf-c,  50  Pemi.  91. 
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Nevertheless  it  is  patent  that  many  of  the  questions  of  trust  and 
Ultra  Vires  run  together,  while  many  of  them,  of  the  former  at 
least,  may  be  decided  by  rules  based  upon  principles  of  the  one  or 
the  other.  Suppose  a  charitable  corporation  having  seams  of  coal 
upon  its  estates  proposed  to  work  the  same,  and  to  dispose  of  the 
produce  by  itself  selling  the  same  as  coal-merchants  in  London  or 
the  seaports,  it  would  unquestionably  be  restrained  therefrom,  and 
the  injunction  might  be  applied  for  on  the  ground  indifferently  that 
the  proceeding  was  a  breach  of  trust  or  was  Ultra  Vires, 

What  corporations  will  come   under  the   designation  of  trust  What  are  trust 
cannot  be  precisely  determined.     Charitable  corporations,  that  is 
to  say,  all  corporations  within  the  letter  or  spirit  of  43  Eliz.  c.  4, 
are  such.      So   are  municipal  corporations   enumerated  in   the 
schedules  to  the  Municipal  Corporations  Act,  1835.^ 

Possibly  other  corporations  not  within  these  two  classes  may 
come  under  this  category, 

IV.  Joint  Stock  CoTnpanies. 

Some  corporations  have,  some  have  not,  a  capital  or  joint  stock 
raised  or  deemed  to  be  raised  by  the  contributions  of  its  members 
for  the  purposes  of  the  enterprise  or  business  carried  on  by  the 
corporation,  and  belonging  to  the  members  in  their  individual 
capacity.  None  of  the  old  common  law  and  prescriptive  corpora- 
tions have  such  capital,  but  all  commercial  corporations  have  it,  as 
also  have  the  two  groups  of  "  co-operative  associations "  and 
"  anomalous  associations  "  which  have  been  placed  under  the  head 
of  non-commercial  corporations.  The  possession  of  a  capital  is  in 
no  way  necessary  or  incident  to  any  corporation,  but  its  existence 
is  a  matter  of  very  considerable  importance  to  the  individual 
members  investing  them  with  rights  and  liabilities  which  other- 
wise they  would  not  possess  or  be  subject  to,  as  also  to  third 
parties  dealing  with  the  corporation.  These  corporations  are 
commonly  designated  as  joint  stock  companies  or  corporations. 

V.  "  Liability"  Companies. 

By  the  strict  common  law,  apart  from  provisions  in  charters  or 
statutes,  the  members  of  a  corporation  are  under  no  personal 
responsibility  whatever  with  regard  to  the  corporate  obligations, 
liabilities,  and  debts.  This  was  a  matter  of  comparatively  slight 
importance  when  corporations  were  called  into  existence  chiefly, 

'  5  &  6  WiU.  4,  c.  76  ;  A.-G.  v.  <t-c.,  of  Norwich,  16  Sim.  225,  21  L.  J. 
Eastlake,  11  Hare,  205  ;  A.-G.  v.  Mayor,       Ch.  141. 
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if  not  entirely,  for  public  purposes,  and  with  a  view  to  public 
benefit,  such  as  cities,  boroughs-,  guilds,  public  commissioners, 
conservators  of  rivers,  and  the  like.  When,  however,  corporations 
became  created  for  commercial  purposes,  with  objects  of  gain,  or 
at  least  benefit,  to  the  individual  members,  it  became  necessary, 
not  only  for  the  protection  of  the  parties  dealing  with  such  corpo- 
rations, but  also  in  the  interest  of  the  bodies  themselves,  to  enable 
them  to  carry  on  their  enterprise  or  business  successfully,  that 
provision  should  be  made  whereby  the  liabilities  incurred  by  the 
corporations  should  be  defrayed,  in  the  event  of  corporate  assets 
failing,  out  of  other  sources.  This  has  been  accomplished  by 
rendering  the  members  themselves  liable  to  a  greater  or  less 
extent,  and  in  this  way  have  arisen  the  "  liability  "  companies  or 
corporations.  What  is  the  extent  of  this  liability  will  depend 
entirely  upon  the  statutes,  charters,  and  other  constating  instru- 
ments. It  may  be  unlimited  or  limited,  and  in  the  latter  case 
either  absolutely  limited,  or  subject  to  certain  conditions.  All 
joint-stock  companies  are  of  this  description,  that  is,  in  every 
case  the  members  are  by  the  fact  of  membership  under  some 
liability.  These  corporations  may  be  arranged  thus  :  first,  where 
the  liability  of  the  members  is  unlimited :  second,  where  the 
liability  is  limited  to  the  nominal  amount  of  the  shares  held  by  a 
member  so  that  when  that  nominal  amount  has  been  paid  or 
otherwise  satisfied  in  full  the  liability  ends :  third,  where  the 
liability  is  limited  by  guarantee,  that  is,  where  the  members  by 
virtue  of  the  constating  instruments  or  by  special  contract  agree 
that  in  certain  events  they  will  be  liable  for  an  amount  specified 
or  to  be  determined  by  reference  to  some  datum  :  fourth,  cases  of 
"reserve  liability,"  that  is,  where  in  addition  to  the  amount  of  the 
liability  primarily  undertaken  by  the  members  there  is  a  provision 
that  in  particular  events,  usually  in  the  case  of  a  winding-up,  the 
members  shall  be  liable  for  a  further  amount,  for  instance,  up  to 
once,  or  twice,  or  thrice  the  nominal  amount  of  the  shares  held  by 
them.i 

VI.  " PHvileged"  Corporations. 

Privileged  Another  division  of  corporations  should  be  referred  to,  that  is 

corporations,      according  as   they  do  or   not  possess   extraordinary  powers   for 

taking  or  interfering  with,  if  need  be  by  compulsion,  the  property 

or  rights  of  other  persons.     Such  compulsory  powers  can  be  con- 

'  Intlieoaseof  most  if  not  all  statutory  contain  as  regards  registered  companies 

corporations  the  liability  is  limited  to  the  full    provisions    as  to  the    liability  of 

amount  of  the  shares.  members,  limited  or  unlimited,  by  guar- 

The  Companies   Acts,    1862  &  1867,  antee,  and  reserve. 
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ferred  ouly  by  the  Legislature  itself  by  special  Act.     The  corpo- 
rations so  endued  will  herein  be  styled  "  privileged." 

In  Great  Britain  such  powers  may,  in  virtue  of  the  absolutely 
absolute  authority  of  the  parliament  and  the  sovereign  together, 
be  conferred  on  any  corporation  for  any  purpose,  and  without 
imposing  the  liability  to  make  compensation  to  persons  damnified 
by  the  exercise  thereof. 

In  the  United  States,  the  expression  used  to  denote  the  fact,  in  Eminent 

virtue  of  which  such  compulsory  powers  are  granted,  is  that  of 

"  eminent  domain."     It  is  there  recognised   as   unreservedly  as 

here  that  the  supreme  government  has  this  power  of  eminent 

domain.     But   the   supreme   government  is   absolute   only  in   a 

limited  degree,   within  the   limits   of  the  written   constitution ; 

and  consequently  it  can  exercise  the  power,  and  confer  on  others  ^ 

the  right  to  exercise  it  only  subject  to  the  restrictions  therein 

contained. 

These  restrictions  are  threefold — first,  compensation  must  be  conditions  for 
•1  •/<ii)  11       ••  the  exercise  01. 

made  to  the  parties  damnified ;  •*  secondly,  it  is  only  property, 

franchises,  and  other  real  rights  which  can  be  thus  appropriated 
in  invitum — persons  may  not  be  compelled  against  their  inclina- 
tion to  abandon  their  contracts  or  to  enter  into  new  ones ; '  and 
thirdly,  the  use  or  purpose  for  which  such  appropriation  is  made 
must  be  what  can  reasonably  be  deemed  public,  in  the  sense  of 
highly  advantageous  to  the  whole  community.  "  No  such  right 
is  ever  granted .  to  banking,  manufacturing,  or  insurance  corpora- 
tions, or  to  academies,  colleges,  or  hospitals  established  and 
conducted  by  private  individuals  or  private  corporations."  * 

"  The  legislature  [of  New  York],  it  is  believed,  has  never 
exercised  the  right  of  eminent  domain  in  favour  of  mills  of  any 
kind ;  sites  for  steam  engines,  hotels,  churches,  and  other  public 
conveniences  might  as  well  be  taken  by  the  exercise  of  this 
extraordinary  power."  ^ 

'  "  Upon  the  principle  of  public  benefit,  it  S.  BE.  Co.,  3  Paige,  73. 

not  only  the  agents  of  the  government,  ^  ConstitiitioD,  Art.  1,  s.  18,  which  has 

but  also  individuals  and  corporate  bodies  received  no  qualification, 

have  been    authorized   to  take  private  '  Constitution,  Art.  1,  s.  10  ;  Fletcher 

property  for    the    purpose    of   making  v.    Peek,     6    Cranoh.    87  ;    Dartmouth 

public  highways,    turnpike  roads,   and  College  v.  Woodward,  i  Wheat.  518. 

canals  :    of   erecting   and    constructing  ^  Per  Dickerson,  J.,  63  Me.  276  ;  see 

wharves   and    basins  ;    of   establishing  ante,  p.  17. 

ferries  ;  of  draining  swamps  and  marshes ;  *  Hand.,  J.,  in  Hayv.Colwes  Co.,  3 

and  of  bringing  water  to  cities  and  vil-  Barb.  42,  47. 

lages.     In  all  such  cases  the  object  of  the  Perhaps    the    ablest   enumeration    of 

legislative  grant  of  power  is  the  public  these  public  purposes  is  that  set  forth  in 

advantage  expected  ftom  the  contempla-  the  argument  of  Mr.  Pomeroy  in  Bloom- 

ted  improvement,  whether  such  improve-  field  Gas  Co.  v.  Richardson,  63  Barb.  437. 

ment  is   to  be  effected  directly  by  the  "I.  All  purely  governmental  purposes, 

agents  of  the  government,  or   through  whether  carried  on  by  the  State  itself, 

the  medium  of  corporate  bodies,   or  of  through  some  of  its  departments,  or  by 

individual  enterprise." — Beckman  v.   S.  local  governments,    such    as    those  of 
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VARIETIES. 


1.  Charter. 


2,  Statute. 


SECTION  III.— DIVISION  ACCORDING  TO  METHOD  OF  CREATION. 

Corporations  may  also  be  classified  by  reference  to  their  creation. 
This  subject  belongs  to  the  next  chapter.  Here  it  will  suffice  to 
indicate  the  groups  resulting  therefrom.     These  are  : — 

1.  Chartered  corporations,  that  is  those  created  by  a  charter  or 
letters  patent  of  the  supreme  power,  which  in  this  country  for  this 
purpose  is  the  Crown. 

2.  Corporations  created  by  or  in  accordg,nce  with  Acts  of  the 


counties  and  towns.  Under  this  class 
are  public  school  houses,  Williams  v. 
School  District,  33  Vt.  271  ;  forts,  Gil- 
mer V.  IAtiu  Point,  18  Cal.  229  ;  and 
this  class  would  undoubtedly  include 
buildings  for  State  houses,  capitols, 
court  -  houses,  public  prisons,  and  the 
like. 

' '  II.  All  means  and  methods  for 
transit  of  passengers  or  goods,  whether 
constructed  by  the  State,  like  the  Erie 
canal,  or  by  private  enterprise.  This 
includes  public  highways,  turnpikes, 
bridges,  railroads,  canals,  docks,  and 
whai-ves. 

"  III.  Measures  of  police,  and  especi- 
ally those  which  are  designed  to  promote 
health.  In  this  class  there  are  several 
particular  instances  not  resembling  each 
other  in  their  outward  physical  features  ; 
but  it  will  be  seen  that  in  all  of  them  the 
element  which  makes  the  use  'public,' 
belongs  to  that  branch  of  governmental 
functions  termed  police,  and  in  most  of 
them  this  element  is  purely  sanitary. 
This  class  includes  :  (1.)  Waterworks  to 
supply  cities  with  water.  Health — the 
necessity  of  pure  and  wholesome  water 
as  much  as  of  pure  and  wholesome  air, 
and  not  mere  conveniences,  and  emphat- 
ically not  gain — is  the  puljlic  use  which 
renders  these  works  and  enterprises  valid. 
Reddal  v.  Bryan,  '^i  Md.  444  ;  Burden 
v.  Stern,  27  Ala.  104  ;  Lumbard  v. 
Stearns,  i  Cush.  60  ;  Mayor,  etc.  v. 
Bailey,  2  Denio,  4-'i2  ;  per  Gai'diner, 
President.  (2.)  Provisions  and  means 
for  draining  swamps,  marshes,  and  low- 
lands ;  Eartwell  v.  Armstrong,  19  Barb. 
166  ;  People  v.  Nearing,  27  N.  Y.  306  ; 
Anderson  v.  Kearns  Drainim]  Co.,  14 
Ind.  199,  202.  This  last  case  expressly 
holds  that  draining  for  sanitary  purposes 
is  a  public  use,  but  for  other  purposes  is 
not.  (3.)  Provisions  and  means  for  re- 
moving dams,  and  permitting  stagnant 
and  offensive  waters  to  flow  off,  thus 
abating  a  groat  public  nuisance,  and 
rendering  a  whole  district  salubrious 
which  was  before  pestilential.  Miller  v. 
Craig,  3  Stock.  N.  J.  175  ;  Talbot  v. 
Hudson,   16  Gray,  417  ;  llimjlcy  v.  Bos- 


ton, '100  Mass.  544.  ''(4.)  Drains  and 
sewers  in  cities,  Hildreth  v.  Lowell,  11 
Gray,  345.  (5.)  Public  burying  grounds, 
Mdwarda  v.  Stonington  Cemetery  Assoc., 
20  Conn.  466. 

"  The  cases  generally,  that  is  through- 
out the  United  States,  go  no  further  th.an 
the  foregoing.  But  IV.  In  Massachusetts, 
Connecticut,  and  perhaps  in  a  very  few 
other  States,  statutes  have  existed  from 
an  early  day,  known  as  the  ' '  flowage 
acts,"  by  which  land  is  permitted  to  be 
taken  for  mill  dams,  &c.  These  statutes 
form  part  of  the  peculiar  local  systems  of 
those  States,  and  have  been  sustained  on 
the  ground  that  the  means  of  promoting 
manufactures  was  a  public  use :  see  Eazen 
V.  Essex  Co.,  12  Cush.  475  ;  Boston  Mill 
Dam  Co.  v.  Nemnan,  12  Pick.  467  ;  and 
many  other  Massachusetts  cases,  Olmstead 
V.  Camp,  33  Conn.  532  ;  Todd  v.  Austin, 
34  Id.  78. 

' '  These  have  not  been  followed  to  any 
extent  in  other  States.  In  Alabama  a 
similar  statute  was  recently  declared  void 
although  it  had  stood  for  a  long  time, 
Sadler  v.  Langham,  34  Ala.  311,  &c. 
In  Tennessee  a  very  early  case  had  held 
that  a  grist  [mill  was  a  public  use,  but 
that  a  saw  mill  or  a  paper  mill  was  not : 
Harding  v.  Goodbct,  3  Yer.  41.  And 
even  the  former  part  of  this  decision  was 
recently  overruled  in  Memphis  Freight  Co. 
y.  Memphis,  6  Cold.  [Tenn.]419.  Finally 
this  New  England  doctrine  has  been  ex- 
pressly repudiated  in  Now  York  :  Hay  v. 
Cohocji  Co.,  3  Barb.  42,  and  see  Cooley's 
'Constitutional  Limitations,'  534. 

"The  object,  to  be  a  public  use,  must 
either  be  (1)  something  which  ipsofacto,hy 
its  mere  existence  and  of  necessity,  pro- 
duces some  great  common  good  to  all  the 
inhabitants  of  a  particular  district,  such 
as  sanitary  measures  for  draining,  water- 
supply,  and  the  like  ;  or  (2)  it  must  be 
something  in  which  the  public  at  large 
— that  is,  every  individual  if  he  please — 
has  a  legal  interest  ^and  right,  such  as  a 
highway,  railroad,  and  the  like  ;  or  (3) 
it  must  be  something  directly  govern- 
mental, such  as  a  state-house,  fort,  and 
the  like." 
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Supreme  Legislature.     These  are  of  two  groups— (a),  such  as  are 
called  into  existence  by  the  Legislature  itself  directly  by  special  Act, 
and  to  -which  the  term  "  statutory  "  may  be  limited ;  and,  (6),  those  Statutory. 
created  by  the  original  members  composing  them  by  following  the 
rules,  and  performing  the   requirements   laid   down   in  general 
statutes  relating  to  these  matters,  and  which,  for  convenience  to 
distinguish  them  from  the  former  group,  may  be  styled  "  registered."  i  Registered. 
3.  Common  law,  and  4,  prescriptive  corporations ;  ^  that  is  those  3-  Common 
instances,  the  origin  of  which  cannot  be  clearly  indicated,  and 
which  are  said  to  exist  at  common  law  or  prescription.     In  the  *•  Prescrip- 
lalter  case  a  grant  of  incorporation  is  presumed,  and  undoubtedly 
by  strict  -law  every  corporation  must  have  been  created  directly  or 
indirectly  by  the  State. 

SECTION  IV. — QUASI-CORPORATIONS. 

There  have  been  included  for  convenience  among  the  corpora-  Quasi- corpora.- 
tions  and  bodies  enumerated  above  various  associations  or  societies 
having  some,  but  wanting  others  of  the  characteristics  of  true 
corporations  aggregate.  These  and  some  other  allied  bodies  are 
often  designated  Quctsi- Corporations.  They  may  conveniently  be 
arranged  into  four  groups. 

The   first   includes  most,   perhaps  all,   of    the   commissioners  i.  Public  Cora- 
instituted  for  public  purposes.^     These  are   either  made  corpo-  ™'^5"'°^''^- 
rations  to  all  intents,  or,  so  far  erected  into  corporations,  that  the 
powers  given  to  them,  the  duties  imposed  on  them,  and  the  rights 
of  action  acquired  by  them,  descend  to  their  successors.* 

The  second  class  consists  of  various  of  the  co-operative  associa-   2.  Co-operative 

.■  i^      -L*  1  1  J.  J.'  xi  1  J       i»  Associations. 

tions,  some  oi  which  only  are  true  corporations,  though  most  ot 

them  have  legal  incidents  and  capacities  which  distinguish  them 

from  mere  partnerships. 

The  third  group  of  these  quasi-corporations  aggregate  is  com-  3.  Public 

posed  of  various  classes  of  public  officials.     Churchwardens  are  one  *^''^'"*'^- 

example.'     They  have  no  common   seal,^  and,  therefore,  cannot  wardens. 

bind  themselves  and  their  successors ;  covenants  entered  into  by 

or  with  churchwardens  being  merely  personal,  and  going  to  and 

against  their  executors,''     Like  partnerships,  they  must  all  join  in 

'  See  further  as    to    these    and  the  Syde   Com'rs,   4  B.   fc  S.   361  ;  Mersey 

statutes  relating  to  them,  post  pp.  27-8,  Docks  and  Ha/rbour  Board  v.  Gibhs,  L, 

67-8.  '  E.  1  H.  L.  93 ;  see  also  10  &  11  Vict 

'  See^os^,  p.  26.  c.  16,  The  Commissioners  Clauses  Act. 

3  See  anU,  p.  14.  *   Withnell  v.  Gartham,  6  T.  E.  396. 

■*  See   Conservalors  of  River    Tone  v.  ^  Bex  v.  Atistrey,  6  M.   &  Selw.   319 

Ash,  10  B.  &  C.  349  ;  A.-G.  v.  Andrews,  Ex  parte  Annesley,    2  Y.   &  Coll.  (Eq, 

2  Mac.  &  Gor.  225,  2  H.  &  T.  431  ;  Sail  Ex.)  350. 
T.  Taylor,  E.  B.  &  E.  107 ;  Hartnall  v.  ?  Fitrnival  v.  Coombes,  6  Scott,  N.  R 
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QUASI-COBPORATIONS. 


QuEtrdians  of 
the  poor. 

4.  Various 
large  partner- 


QMfl«i-corpora- 
tions  sole. 


suing,  and  notice  to  or  acquiescence  by  one  is  notice  to  or  acquies- 
cence by  all.i  They  may  hold  chattels,  but  not  lands/  and  they 
are  the  proper  persons  to  sue  for  injury  done  to  the  goods  of  the 
parish.^  The  churchwardens  and  overseers  have  been  together 
constituted  a  quasi-corporate  body  for  certain  purposes,  by  9  Geo.  I. 
c.  7,  and  59  Geo.  III.  c.  12.*  The  guardians  of  the  poor  are  another 
instance  of  quasi-corporations.^ 

The  fourth  group  is  made  up  of  those  unincorporated  partner- 
ships which  have  the  power  to  carry  on  legal  proceedings  by  means 
of  public  officers.^  These,  however,  in  most  respects  resemble,  and 
often  are,  pure  partnerships. 

There  are  also  quasi-corporations  sole.  The  Lord  Chancellor  is 
an  example  ;  so  are  the  Chief  Justices  of  the  King's  and  Common 
Bench ;  e.g.,  a  person  who  has  received  a  grant  of  an  office  from 
either,  may  plead  the  prescriptive  right  of  the  grantor.  So  a 
sheriff  may  prescribe  to  take  a  fee  for  a  thing  which  is  not  within 
his  office ;  e.g.,  to  take  20d.  of  every  prisoner  acquitted,  that  not 
being  given  for  doing  his  office.'^ 

Many  of  the  statutes  regulating  friendly  societies  and  other 
analogous  associations  have  provided  that  the  property  shall  be 
vested  in  the  treasurer  or  secretary  for  the  time  being,  or  in  a 
trustee,  and  that  actions  shall  be  brought  by  and  against  him ;  such 
person  is  thereby  created  a  quasi-corporation  sole.^ 


537  ;  Bcw  V.  Fettet,  1  A.  &  E.  196  ;  Com- 
pare Tufinell  V.  Constable,  7  A.  &  E. 
798  ;  Robinson  Y.  Lewis,  per 'Rvism,  C.J., 
20  Ed.  IV.  fol.  2,  pi.  7  ;  and  see 
Martinv.  NutMii,  2  T.  AVms.  266. 

1  WitfrneU  v.  Gartham,  6  T.  K.  388. 

2  A.-G.  V.  Ruper,  2  P.  Wms.  125  ; 
Doe  dem.  Bailey  v.  Foster,  3  C.  B.  215, 
226. 

2  Evelin's  case,  W.  Jones,  439. 
■*  See   Rex  v.  Beeston,  3  T.   R.   592  ; 
Gouldsworlh  t.  Knights,    11   M.   &  W. 


342. 

*  5  &  6  Will.  IV.  c.  69.  and  5  &  6 
Vict.  c.  57.  Compare  the  judgments  in 
Jefferys  v.  Gun;  2  B.  &  Ad.  833  ;  and 
in  Rcy.  V.  Poor  Law  Com'rs,  9  0.  B 
291. 

"  Ante.  p.  H. 

'  2  Inst.  210  ;  Caste's  case,  21  Hen. 
VII.    16. 

s  E.g.,  18  &  19  Vict.  c.  63.  Com- 
pare Cartridge  v.  Griffiths,  1  B.  &  Aid. 
57. 
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The  right  to  create  corporations  is  admitted  in  this  country  to 
be  a  part  of  the  royal  prerogative,^  which  in  the  United  States  has 
been  supplied  by  the  state  authority.  This  authority  has  been 
manifested  impliedly  in  the  case  of  such  as  exist — 

I.  By  Common  Law, 
II.  By  Prescription, 

III.  By  Implication. 

and  expressly  in  the  case  of  those  that  have  been  created — 

IV.  By  Charter. 

V.  By  Act  of  Parliament. 

But  corporations  of  this  last  class  cannot  fairly  be  considered 
to  have  been  created  by  the  Crown.  Their  existence  and  their 
riglits  and  capacities,  often  much  greater  than  the  crown  could 
grant,  must  be  referred  to  and  based  upon  the  statutes  of 
incorporation. 

I.  Gorpwations  by  Common  Law. 

This  class  comprises  all  those  to  which  corporate  capacities  have  Corporations 
been  annexed  in  virtue  of  their  political  character,  by  the  universal  \^  co""""" 
assent  of  the  community  from  the  most  remote  period  to  which 
their  existence  can  be  traced.  Of  this  description  are  the  king,  all 
bishops  holding  sees,  parsons,  vicars,  deans,  archdeacons,  preben- 
daries ;  the  canons  of  some  cathedrals ;  some  churchwardens ;  all 
deans  and  chapters;  and  such  were  all  chauntry  priests,  each 
abbot  and  convent,  or  prior  and  convent. 


'  Subjects  having  jura  regalia  coiild, 
in  ancient  times,  grant  charters  of  incor- 
poration, see  6  Ed.  1.  ;  1  Inst.  278 ; 
statute  of  Gloucester ;  5  &  6  Will.   IV. 


c.  76,  o.  1  ;  1st  Report  of  Corpora- 
tion Commissioners,  App.  pp.  1511- 
1525. 
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II.  Corporations  by  Prescription. 

These  are  such  as  have  existed  from  time  immemorial,  and  of 
which  it  is  impossible  to  show  the  commencement  by  any  par- 
ticular charter  or  act  of  parliament,  the  law  presuming  that  such 
charter  or  act  of  parliament  once  existed,  but  that  it  has  been  lost 
by  such  accidents  as  length  of  time  may  produce.^  This  origin 
must  of  course  be  clearly  proved,  and  in  pleading  it  the  corporation 
must  aver  that  it  has  existed -from  time  immemorial.'*  It  was 
formerly  contended  that  corporations  could  not  exist  by  prescription 
merely,  birt  the  contrary  is  now  well  established.^ 


Corporations 
by  implication. 


III.  Corporations  by  Implication. 

These  are  bodies  to  whom  rights  have  been  given,  or  upon  whom 
duties  have  been  imposed,  which  rights  and  duties  cannot  be 
enforced  without  considering  the  bodies  having  them  as  corpora- 
tions. Thus  where  the  King  granted  to  the  men  of  Islington  to 
be  dischai-ged  from  toll,  they  were  impliedly  incorporated  for  this 
purpose.*  So  in  Conservators  of  the  River  Tone  v.  Ash^  an  Act 
of  10  &  11  Will.  III.  had  constituted  thirty  persons  therein  named, 
and  their  successors,  conservators  of  the  river,  &c.,  and  had  enabled 
them  to  take  estates  in  fee  simple  to  themselves  and  their  suc- 
cessors; but  it  had  not  totidem  verbis  incorporated  them.  On 
trespass  brought  by  the  plaintiffs,  the  third  plea  was,  that  "the 
said  persons  so  suing  as  conservators  of  the  River  Tone,  were  not 
a  body  politic  or  corporate  as  by  the  declaration  was  supposed." 
But  it  was  held  that  the  above  words  by  implication  had  incorpo- 
rated them.  So  a  grant  by  the  crown  to  the  inhabitants  of  a 
parish  for  the  purpose  of  taking  a  profit  ct  prendre  from  land 
belonging  to  the  crown  would  be  a  valid  creation  of  a  corporation 
of  the  inhabitants  of  the  parish." 


Corporations 
by  Charter. 


IV.  Corporations  by  Charter. 

These  are  such  as  have  been  constituted  by  letters  patent  of 
the  Crown,  passed  under  the  great  seal.     The  great  majority  of 


I  1  Kyd.  41. 

-  }irg.  V.  Durham.  10  Mod.  146. 

"  See  10  Rep.  27  ;  Merew.  &Stepli., 
"Hist,  of  Boroughs,"  2172;  Jenkins  \. 
Harvey,  1  Oale,  23,  and  sec  2  C.  ]\[.  & 
R.  393  ;  New  Boston  v.  Dumbarton,  15 
N.  H.  201;  Bowv.  AllniMovii,  3-t  N. 
H.  351  ;  Stockbridge  v.  West  liloekhridge, 
12  Mass.  400 ;  Robie  v.  Sedgivkk,  35 
Barb.  319,  327. 

<  21  Edward  IV.  56. 


^  10  B.  &  C.  349.  See  also  Jefferys  v. 
Gnrr,  2  B.  &  Ad.  841 ;  ex  parte  Newport 
Marsh  Trustees,  16  Sim.  346  ;  North 
Hempstead  v.  Hemjistcad,  2  Wend.  109  ; 
Welts  y.  Burbank,  17  N.  H.  393  ;  Mur- 
phy V.  Bank  of  State,  7  Ark.  57  ;  People 
V.  Schermerlwrn,  19  Barb.  540,  658, 
where  all  the  authorities  are  cited  and 
examined. 

*  Chilton  V.  Corporation  of  London,  7 
C.  D.  735,  743,  per  Jessol,  M.R. 
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the  corporations  that  arose  iu  the  Middle  Ages  were  thus  created. 
The  granting  of  charters  being  a  branch  of  the  royal  prerogative, 
it  is  usually  stated  that  none  but  the  sovereign  can  create  a  corpo- 
ration ;  but  several  instances  are  on  record  where  subjects  having 
jura  regalia,  and  even  those  not  so  privileged,  have  granted 
charters  of  incorporation,^  and  it  is  unquestioned  that  the  Crown 
may  confer  on  a  citizen,  or  another  corporation,  such  a  power.^ 
The  Grown  can  confer  by  charter  only  certain  powers  and  capa- 
cities, and  therefore  statutes  have  been  passed  authorising  the 
granting  of  other  and  further  powers  for  various  purposes.^ 

V.  Corporations  hy  Act  of  Parliament. 

The  almost  invariable*  mode  in  which  corporations  are  now  Corporations 
called  into  being,  is  by  the  direct  intervention  of  the  supreme  par^^ment— 
legislature.     Either  a  special  act  of  parliament  is  passed  incorpo-  special 
rating  the  persons  applying  for  the  same,  and  giving  them  only 
such  powers  and  capacities  as  are  contained  in  such  act  or  in  other 
statutes  incorporated  therewith  ;  or  individuals  in  a  manner  incor- 
porate themselves  by  taking  advantage  of  the  general  statutes  general. 
which  have  been  enacted  for  that  purpose. 

The  more  important  of  these  latter  which  are  now  in  force  in 
the  United  Kingdom  are  the  following : — 

I.  25  &  26  Vict.  c.  89,  "The  Companies  Act,  1862,"  and  30  &  31  Companies 
Vict.  c.  131,  "The  Companies  Act,  1867,"  which  relate  to  and  ^*'*'' 
regulate  all  ordinary  joint-stock  companies  not  governed  by  special 

acts  or  charters.^ 

II.  33  &  34  Vict.  c.  6],  "The  Life  Assurance  Companies  Act,  Life  Assurance 
1870"  (amended  by  34  &  35  Vict.  c.  58,  and  35  &  36  Vict.  c.  41),  Companies 
containing   regulations   as    to   life    assurance   companies    formed 

after  the  passing  of  the  act,  and  as  to  other  matters  connected 
therewith. 

III.  The  statutes  relating    to    Friendly  Societies   and   similar  Friendly,  &c., 
bodies,  of  which  the  chief  are,  25  &  26  Vict.  c.  87,  "  The  Industrial 
and  Provident  Societies  Act,  1862 "  (amended  by  30  &  31  Vict. 
a  117,  and  34  &  35  Vict.  c.  80) ;  37  &  38  Vict.  c.  42,  "  The  Build- 
ing Societies  Act,  1874 ; "  38  &  39  Vict.  c.  60,  "  The  Friendly 

'  See    Grant,     "  Corporations,"    pp.  incorporate  cities  or  boroughs,  and  when 

11-12 ;  ante,  p.  25,  note  1.  particular  circumstances  seem  to  require 

^  See  39    JEliz.  c.   5  ;    Fazaherly  v.  such  a  course  even  in  the  case  of  commer- 

Wiltshire,  1  Stra.  462.    See  also -35  &  36  cial  corporations;  thus  the  Imperial  Bank 

Vict.    c.    24,    empowering    the  Charity  of  Persia  was  incorporated  by  charter,  the 

Commissioners  by  certificate  to  iucorpor-  Royal  NigerCompany  is botli"ohartered" 

ate  the  trustees  of  any  public  charity.  and  "  limited." 

3  See  40  &  41  Vict.  c.  69,  and  45  &  46  -*  Supplemented  by  a  series  of  statute 

Vict.  c.  50,  s.  216.  ending  with  the  Winding-up  (Companies) 

■•  Charters  are  still  granted,  e.g.,  to  Act,  1890. 


Societies  Acts. 
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Societies  Act,  1875,"  and  39  &  40  Vict.  c.  32,  "  The  Friendly 
Societies  Amendment  Act,  1876." 

IV.  32  &  33  Vict.  c.  19,  an  "Act  amending  the  law  relating  to 
mining  partnerships  within  the  Stannaries." 

The  first  two  of  the  above  statutes,  the  Companies  Acts  of  1862 
and  1867 — and  the  other  statutes  enumerated  are  for  analogous 
purposes — enable  persons  by  a  very  simple  and  speedy  process  to 
unite  themselves  into,  and  thereby  create,  a  corporation  for  almost 
any  and  every  purpose  of  life,  commercial  or  otherwise.  The  con- 
stitution of  such  corporation,  its  objects  and  purposes,  its  rights 
and  powers,  and  those  of  its  various  members,  will  be  determined 
hy  the  instruments  drawn  up — often^  a  memorandum  and  articles 
of  association — at  the  time  of  the  registration.  The  acts  them- 
selves contain  but  little  upon  these  heads.  The  chief  specific 
provisions  found  in  them  relate  to  the  formalities  and  other 
circumstances  connected  with  the  foundation  and  the  dissolution, 
voluntary  or  forced,  of  the  corporation,  and  with  the  assembling 
periodically  of  the  members.  The  enactments  that  concern  the 
working  and  control  of  the  corporation,  and  the  rights  and  liabili- 
ties of  the  shareholders,  and  other  matters  belonging  to  the  internal 
management  of  the  association/  are  but  mere  generalia,  it  being 
left  to  the  individuals  from  time  to  time  composing  the  association, 
to  fix  and  prescribe  these  in  a  more  particular  manner,  and  in 
accordance  with  the  exigencies  and  requirements  of  the  undertaking 
in  which  they  propose  to  engage  .^ 

These  statutes  give  to  the  bodies  coming  within  their  purview, 
no  arbitrary  or  compulsory  power  of  dealing  with  the  rights,  pecu- 
niary or  proprietary,  of  others  than  their  own  members.  A  corpo- 
ration is  as  powerless  as  an  individual,  and  it  is  as  illegal  in  the 
one  case  as  the  other  to  infringe  or  encroach  upon  existing  rights. 
Wherever  for  any  reason  whatever,  public  or  private,  it  is  necessary 
to  do  so,  special  authorisation  must  be  obtained  from  the  supreme 
legislature.  For  this  purpose  special  acts  of  parliament  are  passed, 
conferring  on  the  corporations  obtaining  them  powers  to  enter 
upon  and  occupy  property  other  than  and  exceeding  what  they 
would  enjoy  at  common  law,  or  by  virtue  of  the  Companies  Acts, 
and  immunities,  more  or  less  extensive,  from  liabilities  that  would 
otherwise  arise  from  the  user  of  such  powers,  very  generally  also 
providing  compensation  more  or  less  adequate,  and  modes  of 
obtaining  the  same  for  the  parties  thereby  damnified.  Of  these 
acts  a  great  number  are  passed  every  session,  a  few  only  creatine 
new  corporations,  by  far  the  larger  portion  investing  existing  cor- 


'  Always  in  case  of  companies  formed 
luider  the  Companies  Act,  1862. 


^  See    further,    post, 
Registered  Companies. 


p.    57,    as    to 
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porations  -with  additional  powers,  or  additional  facilities,  for  using 
the  powers  which  they  already  possess.  In  consequence  of  the 
multiplicity  of  such  statutes  and  of  the  continued  repetition  therein 
of  clauses  which  had  been  and  which  would  be  re-enacted  in  very 
many  statutes,  pari  materie,  a  series  of  acts  was  passed  in  the 
eighth  and  ninth  years  of  this  reign,  embodying  in  distinct  acts 
the  most  frequent  and  important  of  such  clauses,  according  to  the 
undertakings  to  which  they  related,  and  providing  that  such 
should  be  incorporated  in  subsequent  statutes  of  the  description 
in  question,  saving  so  far  as  they  should  be  expressly  varied  or 
excepted  by  such  statutes.  Of  these  "Consolidation  Acts,"  the 
chief  are — 

(1)  8  &  9  Vict.  c.  16,  The  Companies  Clauses  Consolidation  Act, 
1845  (amended  slightly  by  30  &  31  Vict.  cc.  126  and  127;  and, 
more  materially  by  26  &  27  Vict.  c.  118,  and  32  &  33  Vict.  c.  48, 
The  Companies  Clauses  Acts,  1863  and  1869). 

8  &  9  Vict.  c.  17,  a  similar  Act  for  Scotland. 

(2)  8  &  9  Vict.  c.  18,  The  Lands  Clauses  Consolidation  Act,  1845 
(amended  by  23  &  24  Vict.  c.  106,  and  32  &  33  Vict.  c.  18,  The 
Lands  Clauses  Consolidation  Acts,  1860  and  1869). 

8  &  9  Vict.  c.  19,  a  similar  Act  for  Scotland  (amended  by 
23  &  24  Vict.  c.  106,  The  Lands  Clauses  Amendment  Act,  1860). 

(3)  8  &  9  Vict.  c.  20,  The  Eailways  Clauses  Consolidation  Act, 
1845  (amended,  or  rather  added  tp,  by  26  &  27  Vict.  c.  92,  The 
Railways  Clauses  Act,  1863,  which  has  consolidated  certain  other 
provisions  usually  inserted  in  the  more  recent  Railway  Acts). 

8  &  9  Vict.  c.  33,  is  a  similar  Act  for  Scotland. 

(4)  10  &  11  Vict.  c.  14,  The  Markets  and  Fairs  Clauses  Act, 
1847. 

(5)  10  &  11  Vict.  c.  15,  The  Gas  Works  Clauses  Act,  1847 
(amended  as  below,  see  7). 

(6)  10  &  11  Vict.  c.  16,  The  Commissioners  Clauses  Act,  1847. 
This  Act  relates  to  the  execution  of  undertakings  of  a  public 
nature  by  "commissioners,"  and  embodies  many  of  the  clauses 
usually  inserted  in  such  acts,  but  it  applies  only  where  the  act 
creating  the  commissioners  expressly  incorporates  it. 

(7)  10  &  11  Vict.  c.  17,  The  Waterworks  Clauses  Act,  1847 
(extended  and  amended  by  The  Waterworks  Clauses  Act,  1863 ;  by 
33  &  34  Vict.  c.  70,  The  Gas  and  Waterworks  Facilities  Act,  1870 ; 
and  by  36  &  37  Vict.  c.  89,  The  Gas  and  Waterworks  Facilities 
Act,  1870,  Amendment  Act,  1873). 

(8)  10  &  11  Vict.  c.  27,  The  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847  (amended  by  25  &  26  Vict.  c.  69,  and  affected  by  24  & 
25  Vict.  c.  45,  The  General  Pier  and  Harbour  Act,  1861 ;  and 
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29  &  30  Vict.  c.  56,  The  Pier  and  Harbour  Orders  Confirmation 
Act,  1866. 

(9)  10  &  11  Vict.  c.  34,  The  Towns  Improvement  Clauses  Act, 
1847  (amended  by  24  &  25  Vict.  c.  61).  Also  amended,  modified, 
and  curtailed,  or  otherwise  affected  in  its  operation  by  the  various 
acts  relating  to  Local  Government  Boards  and  to  Boards  of  Public 
Health. 

(10)  10  &  11  Vict.  c.  65,  The  Cemeteries  Clauses  Act,  1847. 

(11)  26  &  27  Vi6t.  c.  112,  The  Telegraph  Act,  1863,  qualified  and 
affected  in  various  ways  by  the  subsequent  acts,  29  &  30  Vict.  c. 
3 ;  31  &  32  Vict.  c.  110 ;  32  &  33  Vict.  c.  73 ;  33  &  34  Vict.  c.  88. 
See  also  35  &  36  Vict.  c.  83,  and  36  &  37  Vict.  c.  83. 

(12)  33  &  34  Vict.  c.  78,  The  Tramways  Act,  1870,  slightly 
affected  by  35  &  36  Vict.  c.  43. 

"Constating  It    may  here   be   observed,  that  the   expression,   "constating 

insti-uments."  instruments,"  will  very  generally  be  employed  in  this  work,  to 
signify  the  document  or  collection  of  documents  which  fix  the 
constitution  of  any  corporation.  These  documents  are  very 
various — charters,  letters  patent,  statutes  of  the  founder,  acts  of 
parliament,  bye-laws,  deeds  of  settlement,  articles  of  association 
— and  not  unfrequently  they  will  be  very  numerous  and  lengthy, 
the  original  muniments  having  been  added  to  or  modified  by  many 
subsequent  proceedings,  resolutions  and  the  like.  Therefore  it 
will  be  far  more  convenient  to  have  one  single  term  always  denot- 
ing the  same  general  fact,  but  varying  in  its  exact  import  with  the 
circumstances. 
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SECTION  I. — MEMBERSHIP. 


In  connection  with  the  control  of  the  corporate  affairs,  the  first 
point  to  be  noticed  is  membership,  and  the  rights,  privileges,  and 
duties  incidental  to  it.  For  the  determination  of  these  matters 
the  common  law  lays  down  few  rules,  and  recourse  must,  generally, 
be  had  to  the  constating  instruments.  Here  will  be  found  the 
conditions  which,  qualified  and  supplemented  it  may  be  by  custom, 
constitute  membership.  These  conditions  vary  indefinitely  with 
the  nature  of  the  corporation. 

As  to  municipal  bodies,  they  have  been  amended  and  reduced 
to  uniformity  by  the  provisions  of  the  Municipal  Corporations 
Acts,  1835  and  1882. 

With  respect  to  charitable  bodies,  sometimes  residence,  or  the 
occupation  or  ownership  of  property  within  a  certain  district,  or 
the  being  rated  to  the  poor,  is  a  sufiicient  qualification,  and  the 
person  possessing  the  same  is  thereby  entitled  to  become,  or 
perhaps  ipso  facto  becomes,  a  corporator.  Sometimes  it  is  poverty, 
place  of  birth,  the  bearing  a  particular  name,  or  the  being  related 
to  the  founder. 

Very  generally,  an  election  or  some  formal  kind  of  admission  is 
necessary.  This  latter  essential  is  never  found  in  the  case  of 
joint-stock  companies,  except  that  of  course  the  constating  instru- 
ments may  contain  restrictions  on  the  power  or  right  of  a  retiring 
member  to  transfer  his  shares  or  stock,  or  provisions  as  to  the 
approval  of  the  directors  to  a  transfer  or  to  a  person  proposing  to 
become  a  member.^  Subject  to  this  the  possession  of  shares  or 
stock  confers  membership  without  the  knowledge,  and  even  against 
the  wishes,  and  to  the  detriment  of  all  the  other  members. 

Membership,  as  it  confers  privileges,  so,  on  the  other  hand,  very 

'  See  Mx  parte  Penney,  8  Ch.  446  ;  Moffat  v.  Farqiihar,  7  C.  D.  591. 
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generally  entails  the  performance  of  certain  duties  with  respect 
to  the  corporation.  When  this  is  so,  the  corporation  has  power  to 
expel  members  who  do  not  observe  those  duties,  at  least  when  the 
breach  tends  directly  or  indirectly  to  the  forfeiture  of  the  corporate 
rights  and  franchises,  and  the  destruction  of  the  corporation.  Some 
corporations  may  also  disfranchise  their  members  who  have  been 
proved  guilty  of  the  more  heinous  crimes.^ 

It  must,  however,  be  questioned  whether  this  power  of  dis- 
franchisement can  belong  impliedly  to  any  joint-fjtock  companies. 
Persons  become  members  of  such  coi'porations — apart,  that  is, 
from  express  provision  to  the  contrary — merely  by  the  acquisition 
of  shares  or  stock,  the  possession  of  such  shares  or  stock  seldom,  if 
ever,  imposes  upon  the  possessor  the  least  duty  towards  the  com- 
pany, and  by  the  transfer  thereof  his  membership  ceases.  It 
would,  consequently,  seem  that  such  corporations  have  no  implied 
power  to  eject  their  members,  however  troublesome  they  may  be, 
or  however  hostile  their  acts  to  the  welfare  and  prosperity  of  the 
whole  body.^  But  such  a  power  might  unquestionably  be  given 
by  express  provision  ^  in  the  constating  instruments,  as  is  indeed, 
in  reality,  done  whenever  the  company  or  its  directors  are  autho- 
rised to  forfeit  shares  for  non-payment  of  calls. 


Powers  of 
members  in 
general  meet- 
ing assembled 
over  corporate 
affairs. 


SECTION   ir. — MEETINGS. 

A  corporation  is  an  imperium  in  iviperio.  Its  statutes,  bye- 
laws,  regulations,  and  customs  are  its  legal  code,  establishino'  in  a 
general  manner  the  mode  in  which  its  affairs  are  to  be  conducted, 
and  the  rights  and  powers  of  the  various  corporators.  The  mem- 
bers in  general  meeting  assembled  constitute  a  forum,  supreme  in 
all  that  relates  to  internal  arrangement,  provided  they  keep  within 
the  corporate  powers,  and  act  in  subordination  to  the  immutable 
statutes,  if  any,  which  form  its  constitution.*  They  can  determine 
the  business  which  shall  be  done  and  the  transactions  which  shall 
be  carried  on  or  concurred  in  in  the  corporate  name.  They  can 
maintain  or  abandon  the  corporate  rights,  enforce  the  corporate 
privileges,  or  allow  them  to  pass  into  desuetude,  improve  or  waste 
the  corporate  property ;  change  the  nature  of  that  property,  and 
divert  it  from  one  purpose  to  another — in  a  word,  keep  the  corpo- 
ration alive  and  active,  or  permit  it  to  fall  into  decay  ;  but  always 


'  On  Disfranehisoment,  see  Grant  on 
"  Corporations,"  pp.  262 — 267. 

'  Evaiis  V.  Philadelphia  Club,  50 
Tenn.  St.  107  ;  Society  for  Vhdtatimi  of 
the  Sick,  lic.  v.  CoiamonweaUh,  52  Peiin. 
125. 


'  As  to  the  effect  of  an  express  provi- 
sion of  thiskind.see^opc  v.  International 
Financial  Soc,  4  C.  D.  327. 

■*  See  Maym;  d-c,  of  Celclustcr  v. 
Lowtcn,  1  V.  &  B.  226. 
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provided  that,  iu  so  doing,  they  are  infringing  no  public  rights, 
are  within  their  powers,  and  committing  no  breach,  of  trust  or 
violation  of  other  duties. 

Though  a  corporation  is  distinct  from  the  individuals  composing  Meetings. 
it,  yet,  being  intangible  it  can  transact  its  business  and  manifest 
its  wishes  only  by  and  through  these  individuals.  Consequently, 
meetings  of  the  members  have  to  be  held  from  time  to  time  for 
the  various  purposes  connected  with  the  corporation,  and  it  is 
therefore  very  necessary  to  bear  in  mind  and  to  observe  the  legai 
requisites  for  the  validity  of  such  meetings. 

Of  these,  perhaps  the  most  important  is  the  right  which  every  Who  may  be 
member   has,  apart  from   provision   express   or   implied  to   the  p''^^^"*- 
contrary,  to  be  present.     Notice  must  therefore,  in  some  way  or  Notice. 
other,  be  given  to  each  person  entitled  to  be  present,  and  the 
omission  of  such  notice  to  anyone  who  is  of  sound  mind,^  though 
he  may  have  given  a  general  dispensation  of  notice,  and  though 
also  the  omission  be  accidental,^  will  invalidate  the  proceedings  at 
the  meeting.^     Though  all  members  have  primarily  a  right  to 
receive  notice  and  to   attend,  yet  the  constating  instruments  or 
custom,*  or  the  bye-laws  of  the  corporation,'  may  restrict  the 
number   having   this   right,  but   restrictive   bye-laws   which    are 
repugnant  to  the  constating  instruments  or  otherwise  illegal,  will 
be  invalid.^ 

On  the  other  hand,  a  corporation  may  make  and  enforce  bye-  Compelling 

1  r  IT         1  c  ■  ij.*        J.1  ii      J      attendance. 

laws  tor  compelhng,  by  means  of  pecuniary  penalties,  the  attend- 
ance of  members  at  corporate  meetings.'^ 

But  if  all  the  persons  entitled  to  be  present  at  any  meeting  are  Persons  present 
actually  present  thereat,  whether  with  or  without  notice,  and  do  without  notice, 
not  object  to  the  same  on  the  ground  of  informality,  the  want  of 
notice  will  be  excused,  and  they  will  be  unable  afterwards  to 
repudiate  the  proceedings  of  such  meeting.^  Even  persons  not 
present,  and  who  did  not  receive  notice,  may,  by  subsequent 
acquiescence  in  the  resolutions  passed  or  other  business  transacted 
at  any  meeting,  be  bound  by  the  same,  if  intra  vires,  and  be 
unable  to   object  to   the    want   of  notice.'     So   on   the   maxim 

■  SMUns  V.  Merrit,  10  Cush.  27.  1  N.  &  M.  286. 

2  Rex  V.  Langhorn,  4  A.  &  E.  538.  *  Max  v.  Westwood,  7  Bing.  1,  4  B.  & 

'  Hex  V.   Langhorn,  uM  suprd ;    Rex  C.  781  ;  Rex  v.  Bird,  13  East,  367  ;  Ilex 
V.  Chetwynd,   7  B.  &  C.  695  ;   People  v.  v.  Durham,  1  Burr.  127. 
Batchelor,  22  N.    Y.    128  ;  People's  Ins.  «  Tiicker  v.   Rex,  2  Bro.   P.   C.   304  ; 
Co.  V.  Westcott,  14  Gray,  440  ;  Alexander  Eoblynv.  Rex,  2  Bro.  P.  C.  329. 
V.  Simpson,  43  C.  T).  139.    See  Moore  v.  ''  Tobacco-Pipe  Makers'   Co.  v.  Wood- 
Hammond,  6  B.  &  C.  456.  As  to  whether  roffe,  7  B.  &  C.  838. 
it  is  necessary  to  give  notice  of  an  ad-  *  Bex  v.    Chetwynd,  7  B.   &  C.   695  ; 
journed  meeting  to  those  who  attended  Re  British  Sugar  Refining  Co.,  3  K.  &J. 
the  original  one,  see  Wills  v.  Murray,  4  408,  26  L.  J.  (Oh.)  369. 
Ex.  843.  ^  Turquand  v.  Marshall,   4  Ch.   376  ; 

■*  See  Rex  v.  Attwood,  4  B.  &  Ad.  481  ;  Smallcombc  v.  Evans,  L.  K.  3  H.  L.  249. 

B.U.V.  D 


34 


CONDUCT   OF   AFFAIKS. 


Form  of 
notice — 


1.  Date  and 
time, 

2.  Place, 


3.  Business. 


Length  of 
notice. 


How  to  be 
given. 


"omnia  esse  rite  acta presumuntur,"  where  the  corporate  records 
are  in  due  order  and  state  that  meetings  were  held,  it  will  be 
presumed,  in  the  absence  of  clear  evidence  to  the  contrary,  that 
such  meetings  were  duly  summoned  and  properly  conducted.^ 

The  requisites  of  the  notice  so  required  to  be  given  vary 
extremely.  Generally  its  essential  parts  will  be  set  forth  by  the 
constating  instruments;  with  joint-stock  companies  this  will 
invariably  be  the  case ;  but  custom,  more  especially  with  muni- 
cipal and  eleemosynary  corporations,  will  sometimes  determine 
these  requisites  wholly  or  in  part.  Special  circumstances  or 
arrangements  apart,  the  notice  should  contain,  first,  the  date  and 
time ;  and  secondly,  the  place  of  meeting,  unless  there  be  some 
standing  rule  or  established  custom,  known  to  all  the  members, 
which  fixes  these,^  and  even  then  it  will  be  more  advisable  to 
issue  a  proper  notice  to  remind  forgetful  members;  and  thirdly, 
the  business  to  be  considered. 

This  last  requisite,  the  business,  is  a  highly  important  requisite, 
and  a  failure  to  specify  it  clearly  and  accurately  has  invalidated 
many  proceedings,  especially  in  the  case  of  joint-stock  companies.^ 
However,  the  transaction  of  business  at  a  meeting  foreign  to  the 
objects  specified  in  the  notice  will  not  make  the  whole  meeting 
irregular,'  nor  will  a  notice  to  transact  proceedings  some  of  which 
are  Ultra  Vires  if  the  others  are  not  so.^  Nor  is  it  necessary  that 
a  notice  should  call  attention  to  matters  which  the  law  presumes 
that  everyone  is  aware  of* 

The  length  of  time  which  notices  must  be  issued  previous  to 
meetings  is  usually  fixed  by  the  constating  instruments.  In 
companies  governed  by  the  Companies  Clauses  Consolidation  Act, 
1845,  it  must  be  fourteen  days,^  while  the  Companies  Act,  1862, 
requires  at  least  seven  days.^  In  default  of  direct  provision  it 
should  be  a  reasonable  time. 

How  the  notice  is  to  be  given  will  generally  be  stated  in  the 
constating  instruments.  Usually  this  is  either  by  advertisements 
or  through  the  post.  The  Companies  Clauses  Consolidation  Act, 
1845,  by  section  71,  requires  the  former.^  But  in  the  absence  of 
special  provisions  any  form  of  notice,  verbal  or  otherwise,  will  sufiSce. 


Sco  also  Phosphate  of  Lime  Co.  x.  Orccn, 
L.  R.  7  0.  P.  43,  wliero  the  mattei's  ac- 
quiesced in  were  apparently  Ultra  Vires. 

'  Sargent  v.  JFebstcr,  13  Mete.  497  ; 
Lane  v.  Braincrd,  30  Conn.  665. 

2  See  Hex  V.  Sill,  4  B.  &  C,  426. 

"  l-Vills  V.  Murray,  i  Ex.  843  ;  He 
Bridport  Old  Brewery  Co.,  2  Ch.  191 ; 
lie  Silkstone  Fall  Coll.  Co.,  1  C.  D.  38. 

■•  Jie  British  Sugar  Bejining  Co.,  ubi 
siqrrd  ;  flraham  v.   Van  Dicmen's  Land 


Co.,  1  H.  &  N.  541,  26  L.  J.  (Ex.)  73 ; 
Be  Irrigation  Co.  of  France,  ex  parte  Fox, 
6  Ch.  176. 

*  Clevey.  Financial  Corp.,  16  Eq.  363. 

"  Stojie  V.  City  d-  County  Bank,  3  0. 
P.  D.  282   296 

'  8  &  9  Vict.'  c.  16,  ss.  71  and  138. 

8  25  &  26  Vict.  c.  89,  sect.  52,  and 
Table  A,  clauses  95-97. 

^  See  Swansea  Dock  Co.  v.  Lcvicn,  20 
L.  J.  Ex.  447. 


MEETINGS — NOTICE.  35 

Meetings  may  be  adjourned,  but  nothing  may  be  transacted  at 
any  adjourned  meeting  save  the  unfinished  business  of  the  former 
meeting.^ 

Meetings  are  of  two  kinds,  ordinary  or  general,  and  extra-  Adjourned 
ordinary   or    special.^      The    former    are    held    periodically    at  ™®^ '"^^- 

.,.  ii'i  ■  1  ■  /.  •  n     Ordinary  and 

appointed  times,  and  for  the  consideration  of  matters  m  general,  extraordinary 
The  latter  are  called  upon  emergencies,  and  for  the  transaction  of  ^^^^'''g^- 
particular  business.  Extraordinary  meetings  being  thus  sum- 
moned unexpectedly,  the  notice  relating  to  them  ought  to  specify 
very  carefully  and  exactly  the  occasion  of  the  summons,  and  all 
the  business  proposed  to  be  transacted  thereat,  so  as  to  call  the 
attention  of  each  member  in  an  especial  manner  to  the  circum- 
stances.^ But  beyond  this,  and  the  further  fact  that  the  proceed- 
ings of  an  extraordinary  meeting  sometimes  are  not  final,  but 
require  confirmation  at  some  subsequent  meeting,*  there  is  little 
difference  in  the  requirements  of  both  kinds  of  meetings,  and  the 
notice  to  be  given  previous  to  either,  and  the  formalities  to  be 
observed  will  be  very  similar,  if  not  actually  identical 

At  any  meeting  the  majority  will  bind  the  minority,^  unless  the  Majority. 
concurrence  of  all  has  been  for  special  reasons  rendered  necessary. 

Sometimes  it  is  provided  that  not  less  than  a  definite  number  Quorum- 
shall  be  present  to  render  proceedings  valid.     As  to  the  number 
which  will  constitute  this  quorum,  first,  if  the  constating  instru-  1-  Pixed  by 
ments  fix  some  definite  number,  then  at  least  this  number  must  instruments; 
be  present,^  and  in  the  absence  of  the  proper  number,  transactions 
and  resolutions  of  whatever  description  carried  on  or  agreed  to 
■will  be  simply  invalid.'''      Secondly,  the  clauses  appointing  the  2.  Clauses 
quorum  may,  however,  be  directory  only,^  or  controlled  by  subse-     '^^^  ""^^ ' 
quent   clauses.^     Thirdly,  when   the  constating   instruments    are  3.  Number  not 
silent,  "  it  is  the  duty  of  the  Court  to  find  out  what  was  the  usual 
number  of  directors  who  conducted  the  business  of  the  company."  ^° 
But  if  this  dictum  is  correct  as  applied  to  the  governing  body  of  a 
mercantile  company,  it  seems  that  in  the  case  of  meetings  of  other, 
if  not  of  all,  corporations,  the  quorum  necessary  for  the  transaction 

'  Jleg.  v.  Grimshaw,  10  Q.  B.  747.  Table  A.,  cl.  37. 

^  As  to  these,   see  Companies  Clauses  ''  Cambrian  Peat  Co.,  Ex iMrte  Mott tfc 

Act,  1845,  ss.  66-80 ;  25  &  26  Viet.  c.  89,  Turrier,  W.  N.  1875,  p.  6  ;  31  L.  T.  N. 

s.  51,  and  Table  A,  cl.  29-42.  S.  773  ;  Eowbeach  Coal  Co.  v.  Teague,  5 

^  See  Se  Bridport  Old  Brewery  Co.,  H.  &N.  151.     Compare  iTiri  v.  Bell,  16 

2  Ch.   191 ;  Alexander  v.  Simpson,  43  Q.  B.  290 ;  Card  v.  Carr,  1  C.  B.  N.  S. 

C.  D.  139.  197,  26  L.  J.    C.   P.   113  ;  BottomUy's 

''  See  25  &   26  Vict.   c.    89,   s.   51  ;  case,  16  C.  D.  681. 

Bean  v.  Bennett,  6  Ch.  489  ;  Clinch  v.  ^  Thames-Haven  Bock  &  By.  Co.  v. 

Financial  Corp.,  5  Ec[.  450.  Rose,  4  M.  &  G.  552,  12  L.  J.  (C.  P.) 

*  ReSorbury  Bridge  Coal,  tfcc,  Co., 11  90. 

C.  D.  109.  "  Smith  v.  Goldsworlhy,  4  Q.  B.  430, 

«  See  Companies  Clauses  Act,  1845,  s.  12  L.  J.  (Q.  B.)  192. 

72  J  and  Companies  Act,  1862,  s,  51,  and  >»  LysUr's  case,  4  Eq.  233,  237. 
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of  special  business  is,  in  the  absence  of  provision  by  statute  or 
charter  to  ttie  contrary,  a  ma-jority  of  th6  members.^ 


Necessity  for 
agenta. 


Agents  are — 

1.  Governing 
body. 

2.  Subordinate 
officials. 


SECTION  III. — AGENTS   OF   CORPORATIONS. 

A  corporation  can  act  only  through  the  medium  of  real  persons. 
In  the  first  instance,  and  apart  from  contrary  provision,  these 
persons  will  be  the  members  themselves.  Accordingly,  the  con- 
stitution of  every  corporation  determines  the  extent  to  which 
individual  members  can  interfere  in  its  management.  Where 
no  special  provision  has  been  made,  then  each  corporator  has  a 
right  to  be  notified  of  meetings  for  the  transaction  of  business, 
though  it  suffices  if  the  major  part  of  those  actually  present  concur. 
The  power  of  managing  and  controlling  the  corporate  affairs  has, 
however,  usually  been  confined  to  a  small  portion  of  the  whole 
body,  the  presence  of  all  being  required  on  very  special  occasions 
only,  when  acts  had  to  be  done  vitally  affecting  the  interests  of 
the  corporation  ;  the  surrender  of  its  charter  and  the  like. 

Such  an  arrangement  is,  indeed,  absolutely  necessary  in  the 
case  of  canal,  railway,  and  other  similar  corporations,  consisting 
of  hundreds,  or  perhaps  thousands  of  members.  It  is  evidently 
impossible  that  the  whole  of  these  can  be  summoned  to  attend 
and  determine  upon  every  contract,  and  other  transactions 
relating  to  the  corporate  affairs.  In  these  cases  it  is  necessary, 
and  in  all  others  it  is  convenient,  that  there  should  be  a  per- 
manent committee  endued  with  powers  of  management.  In 
addition,  a  corporation,  like  an  ordinary  individual,  and  its 
managing  committee,  must  have  other  agents  for  the  transactions 
of  its  every-day  business. 

The  agents  then  of  a  corporation  will  be  of  two  classes : — 

1.  Those  who  may  be  styled  the  managing  or  governing  body. 

2.  Those  who,  in  contradistinction,  will  be  the  ordinary  or 
subordinate  agents. 

The  former  class  will,  for  many  purposes,  represent  the  cor- 
poration, and  be  competent  to  bind  it  generally,  having  a  vague 
general  rather  than  special  authority,  the  exact  extent  of  which 
will  be  determined  by  the  constating  instruments  as  supplemented 
by  resolutions  of  the  corporators. 

The  latter  will  be  special  agents  possessed  only  of  so  much 
authority  as  is  actually  and  expressly  vested  in  them  at  the  time 
of  their  appointment  or  is  reasonably  incidental  to  their  position. 


'  Blacket  v.  BlUard,  0  B.  &  C.   851  ;  ffeiskell  v.  Mayor,  dkc.  of  Baltimore.   57 
Amor.  308,  65  Md.  125. 
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SECTION   I. — IN   GREAT   BRITAIN. 


In  old  times,  as  has  been  seen,  corporations  were  considered 
to  have  most  of  the  powers — the  due  exercise  of  such  powers 
being  secured  by  the  imposition  of  certain  formalities — and  to 
be  subject  to  the  greater  part  of  the  obligations  of  ordinary 
citizens.  But  of  late,  from  the  introduction  and  development 
of  the  doctrine  of  Ultra  Vires,  these  powers  and  obligations 
have  been,  especially  as  regards  some  kinds  of  corporations, 
considerably  curtailed.  It  has  been  laid  down  that  some,  if  not 
all,  corporations  exist  for  the  attainment  of  certain  objects  onlj^^ 
and  that,  if  their  powers  are  not  expressly  they  are  impliedly 
restricted  to  such  only  as  are  necessary  for  the  due  attainment 
of  those  objects,  and  that,  consequently,  they  can  perform  no 
acts,  enter  into  no  transactions,  and  incur  no  liability  but  such 
as  spring  out  of  or  are  otherwise  incidental  to  the  purposes  for 
which  they  have  been  created.  This  doctrine  may  have  been 
present  in  a  vague  form  to  the  minds  of  the  older  judges,  but  it  is 
only  within  the  last  half  century  that  it  has  been  laid  down  in 
clear  and  unqualified  language.  Its  exact  purport  may  be 
gathered  from  the  judgments  in  the  following  cases. 

In  Colman  v.  Eastern  Counties  Ry.  Co}  the   defendants,  for  Coiman  v. 

.,„,..,  ,     ila^tfrn  Couu- 

the  purpose  of  encouragmg  the  traffic  on  their  railway,  proposed  ties  Ey.  Co. 
to  guarantee  certain  profits,  and  secure  the  capital  of  an  intended 

1  10  Beav.  1. 
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steamboat  company,  who  were  to  run  steamboats  from  Harwich 
in  connection  with  their  railway.  But  Langdale,  M.E..,  held  that 
such  a  transaction  was  not  within  the  scope  of  their  authority, 
and  he  accordingly  restrained  them  from  carrying  it  into  effect. 
"  I  am  clearly  of  opinion  that  the  powers  which  are  given  by  an 
Act  of  Parliament  like  that  now  in  question,  extend  no  further 
than  is  expressly  stated  in  the  Act,  or  is  necessarily  and  properly 
required  for  carrying  into  effect  the  undertaking  and  works 
which  the  Act  has  expressly  sanctioned  ...  I  must  say,  in  the 
absence  of  legal  decision,  that  the  acquiescence  of  the  shareholders 
in  such  transactions  affords  no  ground  whatever  for  the  presump- 
tion of  legality."  And  in  Salomoiis  v.  Laing^  the  same  judge 
said  :  "  A  railway  company  incorporated  by  Act  of  Parliament  is 
bound  to  apply  all  the  moneys  and  property  of  the  company  for 
the  purposes  directed  and  provided  for  by  the  Act,  and  for  no 
other  purposes  whatever." 

In  East  Anglian  Rys.  Go.  v.  Eastern  Counties  Ry.  Co.^  one  of 
the  earliest  cases  at  law,  per  Jervis,  L.C.J. :  "  It  is  clear  that  the 
defendants  have  a  limited  authority  only,  and  are  a  corporation 
only,  for  the  purpose  of  making  and  maintaining  the  railway 
sanctioned  by  the  Act ;  and  that  their  funds  can  only  be  applied 
for  the  purposes  directed  and  provided  for  by  the  statute." 
Ka^temVnion  ^^  Bagshaw  v.  Eastern  Union  Ry.  Co.^  Wigram,  V.-C,  said : 
By.  Co.  "  The  Legislature  vaa.j  have  thought  it  right  to  provide  that  the 

capital  raised  for  a  specific  purpose  should  not  be  applied  for  any 
other  purpose.  Under  such  a  state  of  things,  the  application  of 
capital  so  appropriated  to  any  other  than  the  specified  purpose 
must  be  unlawful.  No  majority  of  the  shareholders,  however 
large,  could  sanction  the  misapplication  of  such  portion  of  the 
capital.  Indeed,  in  strictness  even  unanimity  would  not  make 
such  an  act  lawful." 

Turner,  L.  J.,  expressed  himself  to  the  same  effect  in  Shreivshury, 
tfcc,  Ry.  Co.  v.  L.  &  N.  W.,  &c.,  Ry.  Co.^  "  The  great  undertakings 
of  these  {i.e.,  railway  and  similar]  companies  could  not  be  carried 
out  by  private  enterprise,  and  Parliament  has  therefore,  with  a 
view  to  the  public  good,  authorised  the  constitution  of  large 
bodies,  acting  by  directors,  for  the  purpose  of  carrying  them  out. 
But  these  bodies  have  no  existence  independent  of  the  Acts 
which   create  them,  and   they  are   created   by  Parliament  with 

'  12  Bcav.  339.  teiicc,"  Dartmouth  Culhgev.  Woodtoard, 

'-'  n    0.     B.    775.      "A   coi-poratioii  4  Wheat.  518. 

liciiig    a     mere    croatiiro    of    the    law,  ^  7  Hare,  114. 

possesses    only  those  properties    whieh  ''  4  D.  G.   M.  &  G.  132-3  •  22  L.  J, 

tlio   charter  oonfcrs  upon  it,  either  ex-  (Cli.)  682.                                     ' 
pressly  or  as  incidental  to  its  very  exis- 
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special  and  limited  powers,  and  for  limited  purposes.  Whether 
Parliament  has  wisely  limited  their  powers  for  the  purposes  of 
their  incorporation  it  is  not  for  us  to  consider.  The  fact  of  their 
being  endued  with  such  powers,  and  incorporated  for  such 
purposes,  only  shows  that  Parliament  did  not  think  fit  to  entrust 
them  with  more  extended  powers,  or  to  incorporate  them  for  other 
purposes." 

In  South  Yorkshire  By.  d-  River  Dun  Co.  v.  G.  K  Ry.  Go.}  an  ^".ufi  York- 
agreement,  under  the  seals  of  the  two  companies,  that  the  ?).  e.N.iiy. 
defendants  might  for  a  term  of  twenty-one  years  have  free  use  of  *^''- 
the  plaintiffs'  railway,  works,  engines,  &c.,  on  payment  of  certain  tolls 
and  under  certain  conditions,  was  held,  by  a  majority  of  the  Court  of 
Exchequer,  not  to  be  Ultra  Vires,  the  payments  to  be  made  being 
considered  tolls  within  the  meaning  of  section  87  of  the  Railway 
Clauses  Consolidation  Act,  1845.  In  reference  to  the  question  of 
Ultra  Vires,  Parke,  B.,  observed :  "  Corporations  which  are 
creations  of  law  are,  when  the  seal  is  properly  affixed,  bound  just 
as  individuals  are  by  their  own  contracts,  and  as  much  as  all  the 
members  of  a  partnership  would  be  by  a  contract  in  which  all 
concurred.  But  where  a  corporation  is  created  by  an  Act  of 
Parliament  for  particular  purposes,  and  with  special  powers,  then 
indeed  another  question. arises.  Their  deed,  though  under  the 
corporate  seal,  and  that  regularly  affixed,  does  not  bind  them  if  it 
appears,  by  the  express  provisions  of  the  statute  creating  the 
corporation,  or  by  reasonable  inference  from  its  enactments,  that 
the  deed  was  Ultra  Vires — that  is,  that  the  Legislature  means  that 
such  a  deed  should  not  be  made." 

In  the  National  Manure  Co.  v.  Donald,^  Pollock,  L.C.B.,  laid 
down  that  "  there  can  be  no  doubt  that  a  parliamentary  corporation 
is  a  corporation  merely  for  the  purposes  for  which  it  is  established 
by  Act  of  Parliament ;  and  it  has  no  existence  for  any  other 
purpose.  Whatever  is  done  beyond  that  purpose  is  Ultra  Vires 
and  void." 

Finally,  this  view  has  been  approved  in  the  House  of  Lords. 
Thus,  Lord  Cranworth  in  Eastern  Counties  Ry.  Co.  v.  Hatukes,^ 
said:  "It  must,  therefore,  be  now  considered  as  a  well-settled 
doctrine  that  a  company  incorporated  by  Act  of  Parliament  for  a 
special  purpose,  cannot  devote  any  part  of  its  funds  to  objects 
unauthorised  by  the  terms  of  its  incorporation,  however  desirable 
such  an  application  may  appear  to  be."  And  twenty  years  later 
Lord  Selborne,  in  Riche  v.  Ashbury  Ry.  Carriage,  <&c.,  Co.,* 
laid  down:    "I  think   that  contracts   for    objects    and   purposes 

'  9  Ex.  55,  89  ;  22  L.  J.  (Ex.)  305.  ^  5  H.  L.  C.  331,  382. 

M  H.  &  N.  8  ;  28  L.  J.  Ex.  185,  188.  *  7  App.  694. 
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foreign  to,  or  inconsistent  with,  the  memorandum  of  association  are 
Ultra  Vires  of  the  corporation  itself.  And  it  seems  to  me  far 
more  accurate  to  say  tliat  the  inability  of  such  companies  to  make 
such  contracts  rests  on  an  original  limitation  and  circumscription 
of  their  powers  by  the  law,  and  for  the  purposes  of  their  incorpora- 
tion, than  that  it  depends  upon  some  express  or  implied  pro- 
hibition, making  acts  unlawful  which  otherwise  they  would  have 
had  a  legal  capacity  to  do." 

The  above  decisions  and  dicta  seem  conclusive.  A  corporation 
is  commonly  styled  a  "legal  person,"  but  the  appellation  "  person" 
is  applicable  to  it  only  by  analogy  ;  and  the  analogy  fails  when  it 
is  thus  clearly  stated  that  this  legal  person  is  wanting  in  much 
that  belongs  to  a  natural  person — that  its  course  of  existence  is 
marked  out  from  its  birth ;  that  it  has  been  called  into  being  for 
certain  special  purposes  ;  that  it  has  all  the  powers  and  capacities, 
and  only  those,  which  are  expressly  given  it,  or  are  absolutely 
requisite  for  the  due  carrying  out  of  those  purposes ;  and  that  all 
the  obligations  it  affects  to  assume  which  do  not  arise  from  or  out 
of  the  pursuit  of  such  purposes,  are  null  and  void. 

SECTION   II. — IN   THE   UNITED    STATES. 

The  above  extracts  are  taken  from  the  decisions  of  this  country. 
Tliey  are  recognised  as  authoritative  expositions  by  the  United 
States  Courts,  and  are  adopted  and  followed  by  those  Courts,  and 
indeed  such  of  them  as  are  clothed  with  the  sanction  of  the  House 
of  Lords  are  admitted  to  be  of  paramount  authority. 
Blssell  D.Mich.  Bissell  V.  Michigan,  Southern,  cfcc,  RR.  Cos}  is  a  case  where 
Southern,  &c.,   |.jjg  doctrine  of  Ultra  Vires  has  received  in  a  United  States  Court 

lUt.  Cos. 

very  full  consideration.  Here  two  corporations  chartered  respec- 
tively by  the  States  of  Michigan  and  Indiana,  with  power  to  each 
to  build  and  operate  a  railroad  within  its  own  State,  united  in  the 
business  of  transporting  passengers  over  a  third  road  in  the  State 
of  Illinois  beyond  the  limits  authorised  by  the  charter  of  either. 
It  was  admitted  that  this  arrangement  was  in  point  of  law  abso- 
lutely Ultra  Vires  of  both  companies.  An  accident  occurred  from 
the  negligence  of  the  joint  employees  to  a  passenger  so  being  trans- 
ported. It  was  held  by  the  District  Court  and  by  a  majority  of 
the  judges  on  appeal,  that  the  person  so  injured  was  entitled  to 
recover.  The  appeal  judges  differed  as  widely  as  any  English 
Court  has  differed  as  to  the  true  legal  import  and  effect  of  the  term 
Ultra  Vires. 

'  22  N.  Y.  258.     Sco  also,  for  a  full      Ditch  Co.   v.  ZcllerhucTc,   37  Cal.   543  • 
investigation    of   the    subject,    Miners'      post,  p.  46,  note  1.  ' 
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Comstock,  C.J.,  "affirmed  the  judgment  of  the  Court  below,  upon 
the  principles  of  contract,  and  of  duty  resulting  therefrom."  The 
gist  of  his  judgment  was,  that  though  corporations  have  no  right 
to  violate  their  charters,  they  have  the  capacity  to  do  so,  and  are 
bound  by  their  acts  where  a  repudiation  of  such  acts  would  result 
in  manifest  wrong  to  innocent  parties ;  that  a  corporation  is  more 
than  an  agent  of  the  shareholders ;  it  is  clothed  with  the  legal  title 
to  the  property  or  funds  which  represent  the  capital;  in  trust  how- 
ever for  the  shareholders,  who  are  the  beneficial  owners,  and  like 
other  trustees  it  is  possible  for  it  to  deal  with  the  capital  in  a 
manner  and  for  purposes  not  authorised  by  its  charter  and  to  be 
bound  by  such  dealings ;  that  the  plea  of  Ultra  Vires  according  to 
its  just  meaning  imports,  not  that  the  corporation  could  not,  and 
did  not  in  fact,  make  the  unauthorised  contract,  but  that  it  ought 
not  to  have  made  it ;  such  a  defence  therefore  necessarily  rests 
upon  the  violation  of  trust  or  duty  towards  the  shareholders,  and  is 
not  to  be  entertained  where  its  allowance  will  do  a  greater  wrong 
to  innocent  third  parties ;  and  the  acquiescence  of  the  shareholders 
in  the  abuse  will  prevent  the  interposition  of  such  a  plea. 

Selden,  J.,  on  the  other  hand,  concluded  "  that  the  contract  of 
the  defendants  to  transport  the  plaintiff  from  Chicago  to  Toledo 
was  illegal  and  void  ; "  bui  that,  upon  the  analogy  of  the  respon- 
sibility of  railway  companies  towards  persons  sitting  in  their  cars 
with  whom  they  have  not  made  a  contract  of  conveyance,^  they, 
the  defendants,  were  under  a  duty  to  the  plaintiff,  which  duty  was 
independent  of  the  void  contract,  and  for  the  negligent  breach  of 
which  the  latter  was  entitled  to  recover.  "  The  plaintiff  is  so  far 
regarded  as  particeps  criminis  that  he  forfeits  the  whole  benefit  of 
his  contract.  He  could  not  recover  for  any  failure  of  the  company 
to  transport  him  in  due  time,  or  to  transport  him  at  all ;  but  he 
cannot  be  said,  like  an  outlawed  felon,  to  have  caput  lupinum,  and 
thus  to  be  liable  to  be  knocked  on  the  head  like  a  wolf,  or  to  have 
his  limbs  broken  with  impunity."  With  regard  to  the  import  of  the 
Doctrine,  the  judge  laid  down:  "It  has  within  a  few  years  past 
been  repeatedly  presented  to  the  Courts,  both  in  this  country  and 
in  England,  and  with  one  unvarying  result,  ...  It  has  been  so 
often  and  so  uniformly  decided,  that  corporations  are  not  bound 
by  contracts  which  are  clearly  Ultra  Vires,  that  to  hold  the  con- 
trary now  would  take  the  legal  profession  by  surprise,  and  intro- 
duce more  or  less  confusion  into  this  important  branch  of  the  law. 
.  .  .  The  assumption  of  any  unauthorised  power  by  a  corporation 
is  a  violation  of  public  policy  and   public  right,  and  therefore 

'  See  Austin  v.  G.  W.  Ry.  Co.,  L.  R.  2  Q.  B.  442 ;  NoUon  v.  Western  RB. 
Corp.,  15  N.  Y.  444. 
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illegal."     His  Honour  then  went  into  an  elaborate  examination  of 
the   authorities,  English  and  American,  and   finally  said:   "This 
review  of  the  cases  in  England  leaves  no  doubt  as  to  the  law  upon 
this  subject  there.     The  question  has  been  before  every  judge  and 
every  Court,  has  been  presented  in  every  possible  form,  and  argued 
by  men  of  the  highest  talent,  and  the  result  has  been  uniformly 
the  same.     If  it  is  possible  to  settle  this  question  by  authority,  this 
must  settle  it  at  least  in  that  country.  ...    In  this  State  [i.e.  New 
York]  the  late  Supreme  Court  and  Coui-t  of  Errors,  and  this  Court 
have  all  concurred  in  holding  in  accordance  with  the  numerous 
English  cases  to  which  I  have  referred,  that  the  contracts  of  corpo- 
rations, which  are  Ultra  Vires,  ai-e  void  and  cannot  be  enforced. 
Similar  decisions  have  been  made  by  the  Courts  of  other  States, 
and  of  the  United  States.     I  shall  not  consume  time  and  space  by 
referring  to  these  cases  particularly.     If  principles  can  ever  be 
settled  by  authority,  if  the  slightest  respect  is  due  to  the  opinions 
of  other  tribunals,  it  would  seem  that  no  Court  could  resist  the 
overwhelming  weight  of  the  decisions  which  have  been  cited." 
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VARIOUS  MEANINGS    THAT    HAVE    BEEN   GIVEN  TO  THE   TERM 
ULTRA  VIRES. 
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SECTION  I. — ULTRA  VIRES  AND  ILLEGALITY. 

It  is  necessary  in  the  first  place  to  clearly  discriminate  Ultra  Ultra  Vires 
Vires  from  two  other  matters  which  are  closely  connected  with  it, 
viz.,  breaches  of  trust,  and  illegality.     As  to  the  former,  sufficient 
has  been  said  already,^  and  the  discrimination  between  the  two 
expressions  is  comparatively  easy. 

But  illegality  approaches  very  near  to,  and  indeed  in  many  cases  2.  illegality, 
is  the  same  as  Ultra  Vires.  What  is  outside  the  powers  of  a  cor- 
poration, what  is  XTltra  Vires,  is  illegal  in  the  same  sense  as  it  is 
illegal  for  an  agent  to  misrepresent  his  powers.  But  as  the  two 
terms  express  different  legal  facts  and  principles,  as  they,  though 
equally  denoting  that  an  act  is  forbidden,  denote  that  it  is  for- 
bidden for  very  different  reasons,  it  is  highly  advisable  to  retain 
and  employ  each,  but  taking  care  that  each  shall  be  used  in  its 
proper  signification.  The  distinction  is  clearly  pointed  out  by 
Cairns,  L.C.,  in  Riche  v.  Ashbury  Ry.  Carriage,  &c.,  Co?  "  I  have 
used  the  expressions  Extra  Vires  and  Ultra  Vires.  I  prefer  either 
expression  very  much  to  one  which  occasionally  has  been  used  ia 
the  judgments  in  the  present  case,  and  has  also  been  used  in  other 
cases,  the  expression  '  illegality.'  In  a  case  such-  as  that  which 
your  Lordships  have  now  to  deal  with,  it  is  not  a  question  whether 
the  contract  sued  upon  involves  that  which  is  malum  prohibitvm, 
or  malum  in  se,  or  is  a  contract  contrary  to  public  policy,  and 
illegal  in  itself.  I  assume  the  contract  in  itself  to  be  perfectly 
legal,  to  have  nothing  in  it  obnoxious  to  the  doctrine  involved  in 
the  expressions  which  I  have  used.    The  question  is  not  as  to  the 


'  Ants,  p.  IS. 


2  L.  R.  7  II.  L.  653,  672. 
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legality  of  the  contract ;  the  question  is  as  to  the  competency  and 
power  of  the  company  to  make  the  contract."  ^ 
Meanings  of  Illegality  is    used    to    denote    matters    widely   different.     Its 

Illegality.  various  significations  may  thus  be  summarised: — (1)  matters 
which  are,  or  are  in  the  nature  of,  torts,  including  therein  frauds 
and  crimes;  (2)  proceedings  which  are  vitiated  by  reason  of 
duress,  undue  influence,  &c. ;  (3)  arrangements  which  are  not 
allowable  as  being  contrary  to  "  public  policy ;  "  (4)  matters  which 
are  forbidden  by  statute,  but  are  not  otherwise,  or  except  as  so 
forbidden,  objectionable  ;  (5)  broaches  of  contract ;  (6)  breaches  of 
trust ;  (7)  transactions,  representations,  and  other  matters  which 
are  morally  wrong,  though  allowed  by  law,  and  perhaps,  by  equity ; 
(8)  Ultra  Vires  proceedings. 

Now  of  all  these  meanings,  the  term  illegality  in  its  strictly 
legal  sense  is  applicable  only  to  the  first  four;  but  for  want  of 
some  other  word  it  is  not  seldom  extended  to  5  and  6  as  well.  But 
no  writer  or  judge,  carefully  considering  his  language,  would  apply 
it  to  7,  or  think  that  any  other  person  would  so  apply  it,  though 
the  extract  given  in  the  note  below,  from  an  important  judgment, 
shows  clearly  enough  the  existence  of  this  confusion — or  rather, 
the  speaker  seems  to  have  assumed  that  others  laboured  under 
this  misconception.  As  to  the  last  meaning,  8,  the  judgment  just 
referred  to  shows  very  carefully  the  distinction  between  true 
illegality  and  that  which  is  merely  Ultra  Vires. 
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Bearing  in  mind  the  distinction  between  illegality  and  Ultra 
Vires,  next  to  be  considered  are  the  various  significations  to 
which  the  latter  expression  has  itself  been  put  by  courts  and 
practising  lawyei'S.  This  expression  has  been  used  in  at  least 
two  senses,  as  was  pointed  out  by  Kindersley,  V.-C,  in  the  Uarl  of 

'  "  The  words  Ultra  Tires  and  illega-  So    a   manufacturing  corporation   may 

lity  represent  totally  differout  and  distinct  purchase  ground  for  a  school-house  or  a 

ideas.    Itis  true  that  a  contract  may  have  place    of   worship  for  the  intellectual, 

both  these  defects,  but  it  may  also  have  religious,  and  moral  improvement  of  its 

one  without  the  other.     For  example,  a  operatives.     It  may  buy  tracts  and  books 

bank  has  no  authority  to  ensngo,  and  of  instruction    for    distribution  among 

usually  does  not  migage,  in  benevolent  them.     Such  dealings  are  outside  of  the 

enterprises.     A    subscription    made    by  charter  ;  but,  so  far  from  being  illegal  or 

authority  of  the  board  of  director.^,  and  wrong,  they  are  in  themselves  benevolent 

under  the  corporate  seal,  for  the  building  and  praiseworthy.     So  a  church  corpora- 

of  a  church  or  college,  or  an  almshouse,  tion   may   deal  in  exchange.     This,  al- 

would  bo  clearly   Ultra  "N'ires,   but  it  though   Ultra  Vires,  is  not  illegal,  be- 

would  not  bo  illegal.     If  every  corporator  cause  dealing  in  exchange  is,  in  itself,  a 

should    expressly    assent     to    such    an  lawful  business,   and  there  is  no  State 

application  of  the  funds  it  would  still  be  policy  in  restraint  of  that  business." — 

Ultra  Vires,  but  no  wrong  would  bo  com-  £issell  v.  Michigan  Southern,  &c.,  RE. 

niittcd  and  no  public  interest  violated.  Cos.  22  N.  Y.  268. 
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Shrewsbury  v.  North  Staffordshire  Ry.  Co.'     "  When  you  speak 

of  Ultra  Vires  of  the  company,  you  mean  one  or  other  of  two 

things,  either  that  you  cannot  bind  all  the  shareholders  to  submit 

to  it  {i.e.,  that  you  cannot  bind  dissentient  shareholders],  or  that  Two  significa- 

it  is  Ultra  Vires  in  this  respect,  that  the  legislature,  for  instance,  *'°"^" 

having  authorized  you  to  make  a  railway,  you  cannot  go  and  make 

a  harbour.     But,  in  the  present  case,  the  latter  question  does  not 

arise.     The  question  is,  whether  it  is  Ultra  Vires  as  being  beyond 

the  power  of  the  directors"  to  bind  all  the  shareholders." 

This  passage  was  quoted  with  approval  by  Blackburn,  J.,  in  Taylor  v..  Chi- 
Taylor  v.  Chichester  &  Midhurst  Ry.  Co.^  and  explained  at  some  jiMhurst  Ry. 
length  :  "  The  legislature,  in  passing  special  Acts  by  which  railway  ^°- 
and  other  trading  companies  are  incorporated,  have  in  view  two 
distinct  purposes.  They  incorporate  a  body  of  shareholders,  who 
seek,  as  a  trading  speculation,  to  carry  out  a  particular  scheme  for 
their  own  benefit,  and  they,  at  the  same  time,  being  satisfied  that 
the  scheme  will  be  for  the  benefit  of  the  public,  confer  on  the 
body  thus  incorporated  certain  privileges,  and  impose- on  them 
certain  restrictions  for  the  benefit  of  the  public.  As  the  share- 
holders are,  in  substance,  partners  in  a  trading  corporation,  the 
management  of  which  is  committed  to  the  body  corporate,  a  trust 
is  by  implication  created  in  favour  of  the  shareholders  that  the 
corporation  will  manage  the  corporate  affairs  and  apply  the  cor- 
porate funds  for  the  pui-pose  of  carrying  out  the  original  speculation. 
But  the  shareholder  may  waive  any  right  which  is  given  to  him 
for  his  own  protection  only ;  and  if  he  has  either  expressly  or 
tacitly  done  so,  he  can  no  longer  object ;  and  neither  a  stranger 
nor  the  body  corporate  itself,  can  raise  such  an  objection  to  a  con- 
tract made  by  the  corporation,  if  no  shareholders  choose  to  raise  it 
for  themselves. 

"  But  the  legislature,  with  a  view  to  public  policy,  does,  some- 
times expressly,  sometimes  by  implication,  prohibit  the  doing  of 
certain  acts  by  companies  thus  incorporated,  and  when  an  act  is 
thus  made  malum  prohibitum,  any  contract  to  do  it  is  illegal ; 
and  if  there  is  an  atteippt  made  to  enforce  such  a  contract,  the 
defendant,  whether  a  company  or  an  individual,  may,  if  his 
conscience  permit  him,  set  up  the  illegality  to  which  he  was  a 
party;  iorvtipari  delicto  potior  est  conditio  defendentis.  Though 
every  shareholder  in  the  company  had  assented  to  the  making  of  a 

"  35  L.  J.  (Ch.)  156,  172,     The  report  of  the  Company  in  question,  and  not 

in  1  Eq,  618,  does  not  show  so  clearly  merely  of  the  directors  themselves.     As 

the  distinction  as  drawn  by  the  Vice-  to  the  use  of  the  term  Ultra  Vires  in 

Chancellor.  "  reference  to  the  powers  of  directors,  see 

^  "BSyond  the  power  of  the  directors"  post,  p.  48. 
—in  reality,   the  Vice-Chancellor    was  ^  h.  K  2  Ex.  356,  378. 

dealing  with  a  matter  as  to  the  powers 
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Ultra  Vires — 
1.  Primary 

sense. 


particular  contract,  yet  if  the  legislature  have,  not  merely  for  the 
protection  of  the  shareholders,  but  for  the  good  of  the  public,  for- 
bidden the  making  of  it,  it  is  illegal,  and  the  corporation  whose 
shareholders  have  all  assented  is  in  no  worse  position  for  raising 
the  defence  than  the  chairman  of  the  company  who  has  personally 
entered  into  the  contract,  and  yet  may,  as  was  decided  in  Mac- 
gregor  v.  Dover  d;  Deal  By.,  set  up  the  provisions  of  the  railway 
acts  as  making  his  personal  contract  illegal."  ^ 

This  twofold  use  of  the  term  has  been  unfortunate,  as  it  has 
contributed  to  obscure  the  reasoning  upon  a  subject  in  itself 
sufficiently  perplexing.  Especially  to  it  is  due  not  a  little  of  the 
confusion  that  exists  as  to  the  cases  in  which  a  corporation  can 
ratify,  and  as  to  the  extent  to  which  it  can  be  made  liable  for, 
acts  done  and  agreements  entered  into  by  itself  or  its  agents  in  an 
informal  manner,  when  such  acts  and  agreements  are  in  other 
respects  within  their  powers.  The  former  is  the  true  and  primary 
moaning ;  viz.,  that  a  corporation  has  certain  powers  only,  and 
that  it  can  be  bound  only  when  acting,  whether  directly  or  by 
agents,  within  the  limits  of  these  powers ;  and  this  is  the  signifi- 
cation which  will  in  this  work  be  given  to  the  term  when  it  is 
employed  without  any  qualification." 

against  all  persons,  because  they  are 
bound  to  know  from  the  law  of  its  exis- 
tence that  it  has  no  power  to  perform  the 
act ;  but  when  the  act  is  authorised  for 
some  purposes  but  not  for  others,  the  de- 
fence may  or  may  not  be  available, 
depending  upon  the  question,  whether  the 
party  dealing  with  the  corporation  is 
aware  of  the  intention  to  perform  the 
act  for  an  unauthorised  pui-pose,  or  under 
circumstances  not  justifying  its  perform- 
ance. And  the  test,  as  between  strangers 
having  no  knowledge  of  an  unlawful  pur- 
pose and  the  corporation,  is,  to  compare 
the  terms  of  the  contract  with  the  pro- 
visions of  the  law  from  which  the  cor- 
poration derives  its  powers,  and  if  the 
Court  can  see  that  the  act  to  be  per- 
formed is  necessarily  beyond  the  powers 
of  the  corporation  for  any  purpose,  the 
contract  cinnot  be  enforced  ;  otherwise  it 
can." 

■^  Ultra  Vires  in  its  correct  sense,  as 
signifying  what  is  absolutely  beyond  the 
capacity  of  a  corporation  to  transact,  will 
bo  designated  the  "primary,"  "true,"or 
"strict"  sense  of  the  terms,  to  dis- 
tinguish it  from  the  other  meaning  to 
which  the  opposite  adjectives  will  be 
applied. 

These  two  uses  of  Ultra  Vires  will 
together  be  styled  "  proper, "  in  opposi- 
te those  set  forth  in  the  next  section, 
\\\\k\\  really  are  not  cases  of  Ultra  Vires 
at  all. 


'  These  two  uses  of  Ultra  Vires,  and 
the  distinction  between  them,  are  care- 
fully pointed  out  by  the  Supreme  Court 
of  California  in  the  judgment  in  a  case 
where  the  general  question  of  Ultra  Vires 
was  fully  considered.  In  this  case, 
Miners'  Ditch  Co.  v.  ZelUrlach,  37  Cal. 
.543,  579,  the  Court  said:— "The  term 
Ultra  Vires,  whether  with  strict  propriety 
or  not,  is  used  in  different  senses.  An 
act  is  said  to  be  Ultra  Vires  when  it  is 
not  within  the  scope  of  the  powers  of  the 
coi-poration  to  perform  under  any  ciicum- 
stanccs  or  for  any  purpose.  An  act  is  also, 
sometimes,  said  to  be  Ultra  Vires  with  re- 
ference to  the  rights  of  certain  parties, 
when  the  corporation  is'not  authorised  to 
perform  it  without  their  consent ;  or  with 
reference  to  some  specific  purpose,  when 
it  is  not  authorised  to  perform  it  for  that 
purpose,  although  fully  within  the  scope 
of  the  general  powers  of  the  corporation 
with  the  consent  of  the  parties  interested 
or  for  some  other  purpose.  When  an 
act  is  Ultra  Vires  iu  the  first  sense  men- 
tioned, it  is  generally,  if  not  always,  void 
in  tola,  and  the  corporation  may  avail 
itself  of  the  plea.  But  when  it  is  Ultra 
Vires  in  the  second  sense,  the  right  of 
the  corporation  to  avail  itself  of  the  plea 
will  depend  upon  the  circumstances  of 
the  case.  When  the  act  in  question  is  one 
which  the  corporation  is  not  authorised  to 
perform  under  any  circumstances,  the 
defence  is  available  to  the  corporation 
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The  latter  meaning  is  a  totally  different  affair.  In  fact,  it  has  2.  Secondary 
nothing  to  do  with  the  powers  of  corporations  as  such,  but  simply  ^^°^^- 
with 'the  powers  or  rights  of  the  collective  body  of  individuals 
composing  them.  This  body,  be  it  remembered,  is  not  the  corpo- 
ration, which  exists  apart  and  distinct  from  its  members,  and 
whose  capacities  were  determined  at  its  origin.  Now,  it  is  mani- 
fest, that  any  body  of  men,  whether  associated  casually  or  by  some 
stronger  union,  can  bind  themselves  by  positively  participating  in 
and  agreeing  to  any  legal  transaction.  Is  it  allowable  to  go  a 
step  further  and  say,  that  when  this  association  takes  the  form  of 
a  corporation,  the  members  can,  by  the  concurrence  of  one  and  all 
in  a  given  act,  which,  though  not  absolutely  Ultra  Vires  of  the 
corporation,  is,  nevertheless,  not  binding  on  it,  render  such  act 
binding,  not  merely  on  themselves,  but  on  the  coi-poration  ?  This 
is  a  highly  important  question,  but  it  will  be  better  discussed  in 
connection  with  Ratification,  in  Part  IV.,  Chapter  VII. 

There  is,   however,  another  and   preliminary  question  which  Cases  of  Ultra 
should  be  noticed,  viz.,  whether  or  not  this  second  meaning  of  po^^ersrf 
Ultra  Vires  does  really  exist  as  such  as  a  distinct  legal  fact.     Are  majorities. 
the  cases  to  which  the  term  Ultra  Vires  is  applied  in  its  secondary 
sense,  cases  of  Ultra  Vires  in  any  shape ;  or  do  they  when  properly 
viewed  involve  anything  else  than  questions  as  to  either  (a)  the 
powers  of  the  majority  of  the    corporators,  or  (h)  the   effect  of 
informalities?     Undoubtedly  many  of  the  instances  referred  to 
Ultra  Vires  in  this  sense  are  simply  instances  of  the  power  (or 
non-power)  of  majorities.    But  the  better  conclusion  would  seem  Accuracy  of 
to  be  that  there  is  a  third  or  intermediate  class  of  cases  to  be  tio„_ 
decided  by  principles  of  law  relating  hereto  only — cases  where  the 
validity  depends  neither  upon  questions  of  the  power  of  the  corpo- 
ration nor  upon  those  of  the  rights  of  the  majority  themselves. 
Thus  in  many  instances  of  the  alienation  of  corporate  property, 
the  alienation  is  perfectly  good  and  binding  as  far  as  concerns  the 
corporation  itself  and  the  party  contracting  with  it ;  but,  neverthe- 
less, if  one  corporator  refuses  his  assent,  and  interferes  while  the 
transaction  is  still  inchoate,  he  can  stop  it^ — no  opposing  majority, 
however  great  and  free  from  fraud  or  harsh  conduct  towards  the 
dissentient,  being  entitled  to  carry  through  the  transaction  against 
such  opposition.     So  instances  of  gifts,  such  as  bonuses  to  work- 
men, pensions,  and  the  like,  can  seldom,  if  ever,  be  Ultra  Vires  (in 
the  strict  sense)  of  commercial  corporations ;  but  yet  under  various 
circumstances  any  of  the  members  might  prevent  them  being 

1  Compare  Wilson  r.  Miers,  10  C.  B.  v.  Madison,  dec,  KB.  Co.  21  How.  441, 

N.  S.  348,  with   Gregory   v.    Palchett,  with  South  Wales  By.  Go.  v.  Redmond, 

33  Beav.   595,  and  Oolman  v.    Eastern  10  C.  B.  (N.S.)  675,  and  Shavmiut  Bank 

Counties  By.  Co.,  10  Beav.  1,  and  Pearce  v.  Flatlsburgh,  <fcc.,  BB.  Co.,  31  Vt.  491. 
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made.  Very  similar  examples  are  those  where,  there  being  in  the 
constating  instruments  special  provisions  in  favour  of  members  or 
particular  classes,  a  proceeding  within  the  ordinary  powers  ©f  the 
corporation,  will  evidently  not  be  Ultra  Vires  in  the  strict  sense, 
and  yet  if  it  infringes  such  provisions,  and  the  members  choose  to 
object,  it  will  be  Ultra  Vires  in  the  secondary  sense.  Moreover, 
by  far  the  greater  number  of  cases  which  come  before  the  Courts 
are  those  where  the  corporators  interfere,  not  wherein  the  parties 
directly  concerned  raise  the  objection  of  Ultra  Vires.  It  should 
also  be  observed  that  in  nearly  every  instance  where  an  individual 
cwporator  asks  for  the  intervention  of  the  tribunals  by  reason  of 
the  proceedings  of  the  majority,  it  is  on  account  of  conduct  unjust 
or  harsh  to  himself  personally .^ 

For  all  these  reasons,  therefore,  it  will  be  best  to  retain  the 
secondary  use  of  the  term  Ultra  Vires,  and  under  the  powers  of 
majorities  and  legal  proceedings  by  corporators  in  respect  thereof, 
to  deal  only  with  those  proceedings  which  are  objected  to  though 
relating  to  matters  admitted  to  be  Intra  Vires  in  both  meanings, 
that  is  to  be  within  the  powers  both  of  the  corporation  and  of  the 
majority,  but  where  relief  is  sought  because  of  harsh  or  unfair 
treatment  or  abuse  of  powers  or  breach  of  obligations  which  the 
parties  complaining  of  are  entitled  to  enforce. 


SECTION  III. — IMPROPER  MEANINGS. 

3.  Ultra  Vires       There  is  a  third  meaning  not  seldom  given  to  Ultra  Vires,  viz., 
body.  °    what  is  beyond  the  powers  of  the  executive  part  of  a  corporation. 

This  is  needless  confusion,  and  might  always  be  avoided  by  adding, 
as  is  sometimes  done,  "  of  the  directors,"  or  "  agents,"  as  the  case 
might  be.  "The  phrase  Ultra  Vires  is  applied  in  the  English 
cases  both  to  acts  which  simply  exceed  the  powers  conferred  by 
the  deed  of  settlement  upon  the  ^officers,  as  the  agents  of  the 
shareholders,  and  acts  which  transcend  the  powers  conferred  by 
law  upon  the  entire  corporation.  This  indiscriminate  use  of  the 
phrase  is  calculated  to  mislead,  unless  the  distinction  referred  to 
is  observed."  ^ 

4.  What  ia  not       Sometimes  the  term  Ultra  Vires  is  used  even  in  a  fourth  sense, 

allowed  by  i         .  •  i     i    •  ,    •  i       i 

law.  as  denotmg  what  is  outside  the  powers,  not  of  a  particular  corpo- 

ration but,  of  every  corporation.  Bye-laws  in  restraint  of  trade 
are   Ultra  Vires  in   this   sense.^      Capacities   with   which   it  is 

'See    furtlicr    on    this,    Part.     VI.,  '  Though  it  seems  that  such  could  be 

Chap.  II.  legalised  by  special  custom.     See  Shaw 

2  Seldon,  J.,   in    TUssell  v.   Afichigan  v.    Pope,    2   13.    &   Ad.    465:   Shaw  v 

Southern,  .t-c,  HE.  Cis.,  22  N.  Y.  258.  Poyntcr,  2  A.  &  E.  312. 
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attempted  to  endow  corpoiations  which  are  contrary  to  the 
general  principles  and  incidents  recognised  by  the  Common  Law, 
or  to  the  provisions,  express  or  implied,  of  some  statute,  e.g.,  the 
issuing,  prior  to  the  Companies  Act  1867,  of  shares  to  bearer,^ 
will  thus  be  Ultra  Vires.^ 

'  See  Re  General  Co.  for  Promotion  of  company.     Tlie  former  of  these  as  raen- 

Land  Credit,  5  Ch.  368.  tioned  in   the   last  section  aie  cases  of 

2  To  complete  the  summary  there  are  fraud,  hardship,  or  breach  of  contract, 

two  other  improper  uses  of  the  term  Ultra  The  latter  manifestly  is  not  true  Ultra 

Vires— 5,  what  is  not  allowable  on  the  Vires  at  all,  since  if  all  the  members 

part  of  a  majority  ;  and,  6,  what  is  out-  agree  they  may  do  what  they  please, 
side  the  powers  of  an   unincorporated 


B.U.V. 


CHAPTER  III. 

THE  BUKTHEN  OF  PROOF  IN  QUESTIONS   OF  ULTRA  VIRES. 

Corporations  have  all  such  authorities  and  capacities  as  (1) 
belong  to  them  by  the  general  common  law,  or  (2)  are  given  them 
by  their  constating  instruments.  And  acts  which  are  authorised 
by  their  constating  instruments  expressly,  or  by  necessary  implica- 
tion therefrom,  will  be  presumed  to  be  valid,  unless  those  objecting 
to  them  can  establish  their  invalidity.  Omnia  acta  rife  esse 
presumuntur. 

But  there  is  this  important  question — has  a  corporation  only 
those  powers  which  are  so  given  to  it  expressly  or  by  implication 
by  its  constating  instruments,  or  has  it  all  such  as  will  conduce  to 
the  attainment  of  its  ends,  save  such  as  are,  by  direct  provision  in 
its  constating  instruments,  or  by  necessary  inference  from  the  same, 
denied  it  ? 

In  Colman  v.  Eastern  Counties  Ry.  Co.}  Langdale,  M.R., 
said  :  — "  It  has  been  very  properly  admitted  that  railway  com- 
panies have  no  right  to  enter  into  new  trades  or  businesses  not 
pointed  out  by  the  Acts."  In  East  Anglian  Rys.  Go.  v.  Eastern 
Coionties  Ry.  Co.,"  the  Court  of  Common  Pleas  stated:  "It  is 
clear  that  the  defendants  have  a  limited  authority  only,  and  are 
a  corporation  only  for  the  pui-pose  of  making  and  maintaining 
the  railway  sanctioned  by  the  Act,  and  that  the  funds  can  only 
be  applied  for  the  2n(,rposes  directed  and  provided  for  by  the 
statute." 

The  burthen  of  authority  would,  however,  seem  from  a  consi- 
deration of  subsequent  cases,  to  incline  the  other  way.  Thus,  in 
Chambers  v.  Manchester  S  Milford  Ry.  Go.;'  Ci-ompton,  J.,  held 
that  a  "  corporation  is  bound  by  the  seal  being  affixed  to  the  deed, 
where  the  directors  have  power  given  them  so  to  affix  it,  but  that 
it  is  not  bound  where  the  legislature  has  said  that  the  thing  shall 
Lord  St.  _  not  be  done."  In  Eastern  Counties  Ry.  Co.  v.  Haid-es*  Lord  St. 
Loonards;         Leonards  said:  "The  decisions  do  not  authorise  directors  to  bind 

I  J?  o°R-  tV!®  ^-  ^'  ^'^^■^  ^^-  ^'^"""'^'  10  C-  B.  N.  S.  675  ;  and  per 

3  fK^A  S3  L.  .1.  (Q.  B.)  268.       "''WlTs^i  ''• 
275.     Conn.ai-0  Son'h  ll'aks  Jt.i.  0>.  y)  »  «•  -l--  <-.  <5»1. 
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their  companies  by  contracts  foreign  to  the  purposes  for  which 
they  were  established  ;  but  they  do  hold  companies  bound  by  con- 
tracts duly  entered  into  by  their  directors,  for  purposes  which  they 
have  treated  as  within  the  objects  of  their  Acts,  and  which  cannot 
be  clearly  shown  not  to  fall  within  them."  In  Shreivsbury  & 
Birmingham  Ry.  Co.  v.  N.  W.  My.  Go.}  Lord  Cranworth,  in 
delivering  the  judgment  of  the  House  of  Lords,  considered  this  to 
be  the  more  correct  way  of  enunciating  the  doctrine.  "  Primd 
facie  a  corporation  may  contract  under  seal.  You  must  show 
that  the  particular  contract  is  one  which  the  corporation  has  no 
power  to  enter  into.  It  must  be  shown  on  the  face  of  it  to  be  a 
breach  of  duty — something  foreign  to  the  object  for  which  the 
company  was  established.'' 

In  Scottish  North  Eastern  Ry.  Go.  v.  Stewart,"  Lord  Wensley-  l'°^''i  Wensley- 
dale  expressed  himself  thus — "  There  can  be  no  doubt  that  a  cor- 
poration is  fully  capable  of  binding  itself  by  any  contract  under  its 
common  seal  in  England,  and  without  it  in  Scotland,  except  when 
the  statutes  by  which  it  is  created  or  regulated  expressly  or  by 
necessary  implication  prohibit  such  contract  between  the  parties. 
Prima  facie  all  its  contracts  are  valid,  and  it  lies  on  those  who 
impeach  any  contract  to  make  out  that  it  is  avoided." 

In  a  late  case  where  this  question  was  very  thoroughly 
examined,  viz.,  that  of  Taylor  v.  Chichester  &  Midhurst  Ry.  Go.,^  Blaettmn,  J, 
Blackburn,  J.,  approved  of  the  above,  adding:  "I  think,  therefore, 
we  are  entitled  to  consider  the  question  to  be,  not  whether  the 
present  defendants  had,  by  virtue  of  the  acts  of  incorporation, 
authority  to  make  the  contract,  but  whether  they  are  by  those 
statutes  forbiddeoi  to  make  it." 

'As  this  view  has  also  been  taken,  not  only  by  the  different 
members  of  the  House  of  Lords  in  the  three  cases,  and  by  the 
Court  of  Queen's  Bench  in  the  two  cases  above  quoted,  and  by 
the  Court  of  Exchequer  in  Bateman  v.  Mayor,  die,  of  Ashton- 
iinder-Lyne,*  but  also  by  the  Court  of  Common  Pleas  itself,  in 
South  Wales  Ry.  Co.  v.  Redmond,^  it  may  be  concluded  that  it 
is  now  established  that  this  is  the  true  mode  of  expressing  the 
doctrine. 

The  result,  then,  of  the  English  authorities  is,  that  corporations  View  of  the 
— certainly  those  for  commercial  purposes,  and  probably  all  corpo- 
rations to  which  the  doctrine  applies — have  by   implication  all 


English 
Courts  ; 


1  6  H,  L.  C.  113,  124.  7  H.  L.  653,  where  the  House  of  Lords 

2  3  Macq.  382,  415.  decided  that  the  contract  in  question  was 

3  L.  E.  2  Ex.  356,  384.  Ultra  Vires  because  it  was  clearly  outside 
■•  3  H.  &  N.  323,  27  L.  J.  (Ex.)  458.  the  defendants'  Memorandum  of  Associa- 
»  10  C.  B.  N.  S.  675.     See  also  llkhe  tion. 

V,  Ashlmry  Ey.  Carriage,  d-c,  Co.,  L.  E, 

T.  8 
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capacities  and  powers  which,  being  reasonably  incidental  to  their 
enterprise  or  operations,  are  not  forbidden  them  either  expressly 
by  their  constating  instruments,  or  by  necessary  inference  there- 
United  States     from.     In  the  United  States,  where  corporate  capacities  have  been 
Courts.  construed  rather  liberally,  somewhat  strangely  the  general  principle 

has,  till  recently,  been  stated  more  strictly  than  in  this  country 
against  the  existence  by  implication  of  capacities  not  expressly 
given;  and  it  has  been  considered  that  the  presumptions  are 
rather  against  than  in  their  favour,  and  that  they  possess  by  impli- 
cation, not  all  capacities  not  denied  but,  only  those  capacities  which 
are  necessarily  required  for  the  due  conduct  of  their  enterprise. 

In  Converse  v.  Norwich,  &c.,  RR.  Co.}  Butler,  J.,  says :  "The 
principle  is  fundamental  and  elementary,  that  the  power  of  a  cor- 
poration is  limited  to  the  powers  conferred  by  the  charter,  and 
such  as  are  necessarily  incidental  thereto.     The  Courts  of  other 
States  in  the  cases  cited  have  not  questioned  or  disregarded  that 
principle."     But  this  statement  refers  to  a  past  stage  in  the  law, 
for  the  Judge  immediately  goes  on  to  point  out  the  changed  views 
now  prevalent.     "But  corporations  have  within  a  few  years,  under 
general  laws,  become  so  numerous,  and  are  so  connected  with  and 
so  control  the  business  of  the  country,  and  even  its  religious  and 
benevolent  agencies,  that  the  Courts  have  gradually  come  to  think 
it  necessary  to  relax  technical  and  theoretical  strictness  of  the  legal 
principles  applicable  to  them,  and  subject  them  to  the  same  liabilities 
for  the  acts  of  their  agents  as  natural  persons,  so  far  as  it  can  be  done 
practically  and  consistently  with  their  charters.     The  very  rapid 
increase  of  these  corporations,  which  now  monopolise  the  business 
of  land  carriage  and  a  large  share  of  that  which  is  done  by  water, 
and  the  equally  rapid  increase  in  the  quantity  of  freight  which  they 
carry,  destined  to  points  beyond  their  chartered  termini,  render  it 
desirable  for  them  and  the  business  community,  that  they  should 
have  power  to  make  business  connections  and  contracts  with  each 
other,  and  assume  a  joint  responsibility  for  carriage  beyond  the 
termination  of  their  routes;  and  the   tendency  of  the  Courts  is 
almost  universal  to  recognise  their  power  to  do  so,  where  the  pur- 
pose is  auxiliary,  beneficial,  and  within  a  reasonable  limit  as  an 
intended  or  necessary  and  incidental  power,  by  a  liberal  construc- 
tion of  the  legislative  grants.     Whether  we  ought  so  to  regard 
these  changes,  and  follow  tliis  prevailing  tendency  and  relax  the 
strictness  of  the  rule  by  such  a  liberal  construction  in  respect  to 
the  intention  of  the  legislature,  or  the  necessity  for  such  an  inci- 
dental power  either  because  it  is  wise  to  do  so  or  for  the  sake  of 

'  33Coiu:   ICC,  179.  180, 
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uniformity,  or  whether  we  sliould  hold  to  the  maxim  of  decisis,  and 
adhere  to  the  old  and  strict  construction  adopted  in  the  case  relied 
upon,  it  is  not  necessary  now  to  determine." 

It  cannot  be  said  that  the  view  of  the  law  here  expressed  has 
been  so  unanimously  adopted  that  the  question  is  settled  beyond 
dispute  in  the  affirmative  ;  but  the  tendency  is  unquestionably  in 
the  direction  indicated  by  the  learned  Judge,  and  as  the  United 
States  Courts  adopt  English  decisions  in  pari  materia,  in  future 
cases  the  English  and  move  liberal  construction  will  no  doubt  be 
adopted. 


CHAPTER    IV. 

TO   WHAT  CORPORATIONS  THE   DOCTRINE  OF     ULTRA 
VIRES  APPLIES. 
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SECTION  I. — ORDINARY  AND   SPECIAL  CORPORATIONS. 

It  will  be  seen  that  in  the  extract  from  the  judgment  in  South 
Yorkshire  Ry.  &  River  Dun  Co.  v.  G.  X.  Ry.  Co.}  Parke,  B., 
draws  a  distinction,  and  the  same  distinction  has  been  made  in 
many  other  cases — as  dicta  only,  never  as  the  basis  of  decision — 
between  ordinary  corporations  "which  are  bound  just  as  indi- 
viduals by  their  own  contracts  "  and  those  created  for  particular 
purposes.  But  it  may  fairly  be  doubted  whether  any  corpo- 
rations are  now,  or  ever  have  been,  created  save  for  "particular 
purposes  :  and  this  for  the  following  among  other  reasons. 

First. — Corporations  are  pure  abstractions.  The_yhave  no  actual 
existence  but  only  in  contemplation  and  by  fiction  of  law.  They  are 
legal  persons,  in  the  j  uridical  meaning  of  the  term  person  or  persona, 
but  they  are  in  no  wise  citizens.  Indeed,  the  chief  legal  necessity 
for  such  a  fiction  is,  that  there  may  be  a  definite  entity  to  sue 
and  be  sued  in  the  Courts.  This  being  so,  is  it  not  the  better 
and  more  rational  view  of  these  ^-'C'soiut',  these  entities,  to  say 
that  their  implied  capacities  and  incidents  extend  only  so  far  as 
the  need  for  their  existence  extends,  than  to  assume  that  because 
analogous  to  physical  beings  in  some  respects,  they  are,  therefore, 
in  law,  beings  in  all  respects,  and  with  all  legal  capacities  and 
incidents  ? 

Secondly. — The  raison  d'etre  of  corporations  is  to  enable  asso- 
ciations to  accomplish  certain  •  ends,  which  single  •  individuals, 
unaided  by  the  law,  could  not  accomplish  ;  and  what  are  these 
ends  but  "  particular   purposes  ? "     Take,  as   a   strong  instance, 

'  Ante,  ]).  o9. 
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a  university  or  a  London  guild.  Either  can  undoubtedly  manage, 
invest,  transform,  and  expend  the  corporate  property  in  almost 
any  way  it  pleases,  but,  if  they  proposed  to  exhaust  the  same  on 
the  private  pleasures  of  existing  members,  or  to  abandon  the 
promotion,  the  one  of  education,  the  other  of  their  "art  and 
mystery,"  it  is  very  probable,  if  not  absolutely  certain,  that  the 
Courts  would  restrain  the  same,  as  being  Ultra  Vires.^ 

It  must,  however,  be  admitted  that  there  is  a  distinction  Distinction 
between  "  ordinary "  and  "  special "  corporations,  in  that  some  purposes. 
corporations  exist  for  the  furtherance  of  private  aims  only,  and 
can  deal  with  their  assets  and  privileges  in  any  way  which  may 
seem  most  agreeable  to  the  majority  of  the  members,  without 
hindrance  from  the  Courts  on  behalf  either  of  the  public  so 
long  as  they  keep  within  their  powers,  or  of  an  individual 
member  so  long  as  he  is  not  being  treated  fraudulently  or 
unfairly.  But  the  franchises  and  the  powers  of  all  corporations, 
and  therefore  of  these,  are  restricted.  If  they  attempt  to 
exceed  or  to  misuse  them,  they  commit  acts  Ultra  Vires,  which, 
at  all  periods  of  our  history,  have  exposed  them  to  the  risk  of 
confiscation  of  their  charter  and  privileges.  The  Crown,  to 
whose  prerogative  they  owe  their  existence,  can  require  them 
to  observe  the  conditions  upon  which  their  privileges  have  been 
granted.  To  this  extent,  therefore,  they  are  "special"  corpora- 
tions. It  is  equally  certain  that  they  are  "special"  in  the 
sense  that,  as  all  their  capacities  are  contained  in  and  spi'ing 
from  the  instrument  of  incorporation,  these  capacities  must  be 
limited,  vaguely,  perhaps,  but  still  limited,^  and  consequently, 
that  any  member  is  entitled  to  prevent  an  abuse  of  these 
capacities,  or  a  turning  of  them  to  wrong  objects. 

There  may,  however,  be  some  convenience,  by  way  of  distinction, 
in  applying  the  term  "  ordinary ''  to  such  corporations,  and  styling 
all  others  "speciaj,"  whether  this  special  character  arises  from  a 
trust  imposed  upon  the  corporate  body,  or  from  a  limitation, 
expressed  or-  implied,  of  its  rights  and  faculties  to  the  accomplish- 
ment of  certain  defined  and  unmistakable  purposes. 


SECTION  II. — ^NON-COMMERCIAL   COEPOBATIONS. 


The   question   whether  or  not  the   doctrine   of    Ultra   Vires  Non-commei-- 
applies   at   all,   and    if    so,   with   what    effect    to    the    various  tions!"'^'""" 
corporations — the  whole    of  ecclesiastical  and   eleemosynary  and 


'  Or  it  may  be  a  breach  of  trust.  proceedings  had  against  corgoratioHS  for 

2  See  the  various  cases  arising  out  of      misuse  of  their  franchises. 
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the  division  of  civil  corporations— which  come  under  the  terra 
non-commercial,  taken  in  the  wide  sense,  will  be  considered 
both  more  conveniently  and  to  the  avoidance  of  repetition,  in 
Part  III.  chapter  III.  on  the  "  Scope  of  Non-Commercial  Cor- 
porations," where  the  powers  and  capacities  of  these  several  bodies 
in  connection  with  the  doctrine  will  be  specially  and  separately 
considered. 


Commercial 
corporations — 
1.  Charter. 


2.  litatute. 


SECTION  III.— COMMERCIAL   CORPORATIONS. 

I.  Chartered  Corporations.  These  are  amongst  the  oldest 
corporations  known  to  the  Law.  They  arise  from  the  exercise 
of  the  royal  prerogative.  Municipalities  and  charities  are  two  of 
the  chief  classes,  but  down  to  modern  times  the  greater  number 
of  trading  corporations  were  so  created.  There  is  no  question  that 
these  corporations  can  possess  only  the  capacities  and  incidents 
given  them  at  their  inception,  and  it  would  seem  equally  beyond 
question  that  as  the  royal  prerogative  is  less  extensive  than  the 
united  will  of  the  whole  legislakire,  the  bodies  created  by  its  exer- 
cise cannot,  at  most,  possess  such  attributes  as  only  the  power  of 
the  legislature  can  confer. 

Whether  the  sovereign  can  create  corporations  possessed  of  all 
the  legal  incidents  of  physical  pei-sons,  and  therefore  free  from 
the  trammels  of  Ultra  Vires,  and  if  so,  whether  this  has  ever 
been  done,  is  extremely  doubtful.  But,  on  the  other  hand, 
it  is  quite  clear  that  the  royal  prerogative  is  limited ;  that 
corporations  cannot  be  so  constituted  in  derogation  of  the 
rights  of  existing  bodies ;  and  that  the  great  majority  of  these 
coi'porations  have  been  called  into  being  for  the  attainment  of 
certain  defined  purposes. 

II.  Statutory  Corporations.  These  ai'e  in  every  instance 
amenable  to  the  principles  of  Ultra  Vires.  It  was  with  regard 
to  them  that  the  doctrine  was  first  formulated  in  a  distinct 
shape.  Numerous  extracts  from  leading  cases  and  decisions 
have  already  been  given,'  to  which  it  will  be  sufficient  to  refer 
to  show  how  clearly  the  capacities  of  these  bodies  are  restricted 
to  the  purposes  of  their  incorporation.  In  every  instance  their 
powers  are  limited,  subject  to  the  presumptions  in  their  favour 
indicated  on  pages  GO-61,  post,  to  the  attainment  of  .such  purposes, 
and  it  is  immaterial  whether  or  not  the  legislature  has  in  express 
language  limited  their  capacities  pro  tanto  with  such  purposes 
— in  the  absence  of  such  a  limitation  in  the  statute  the  Courts 
themselves  as  a  legal  incident  supply  it. 


Ante,  jip.  38--39,  50—53. 
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III.  Registered  Corporations.  These  are,  in  a  sense,  statutory  3.  Kegistia- 
corporations,  but  as  already  pointed  out,^  they  differ  widely  from  *"'°' 
corporations  created  by  special  statute.  The  legislature  has  laid 
down  certain  requirements  as  the  conditions  of  incorporation,^  but 
nothing  more  :  it  does  not  itself  interfere  in  any  case  of  registra- 
tion, and  it  leaves  all  the  other  powers  and  arrangements  and 
internal  organisation  of  the  future  corporation  to  the  deter- 
mination of  the  members  themselves. 

The  English  statutes,  by  registration  in  pursuance  of  which 
these  bodies  are  incorporated,  have  been  already  enumerated. 
Very  similar  statutory  enactments  have  been  passed  in  most,°if 
not  all,  of  the  United  States,  in  the  British  Colonies,  and  in  India, 
and  registered  corporations  will  nearly  everywhere  be  substan- 
tially of  the  same  nature,  and  have  and  be  subject  to  similar  legal 
capacities,  liabilities,  and  obligations.^ 

The  English  statutes  provide  that  there  must  be  in  every  case  a 
document  styled  a  Memorandum  of  Association,  defining,  with 
more  or  less  particularity,  the  enterprise,  business,  or  objects,  for 
the  carrying  on  of  which  the  registered  corporation  is  created ; 
and,  in  addition,  there  will  be  Articles  of  Association,  either 
special  ones  prepared  by  the  founders  of  the  corporation  or,  in 


1  Ante,  pp.  27—29. 

-  The  important  sections  of  the  Com- 
panies Act,  1862,  as  to  registration  and 
its  effect  and  what  bodies  must  be  regis- 
tered are  the  following  : — 

"4.  So  company,  association,  or  part- 
nership consisting  of  more  than  ten 
persons  shall  be  formed,  after  the  com- 
mencement of  this  Act,  for  the  purpose 
of  carrying  on  the  business  of  banking, 
unless  it  is  registered  as  a  company  under 
this  Act.,  or  is  formed  in  pursuance  of 
some  other  Act  of  Parliament,  or  of 
letters  patent ;  and  no  company,  associa- 
tion, or  partnership  consisting  of  more 
than  twenty  persons  shall  be  formed, 
after  the  commencement  of  this  Act,  for 
the  purpose  of  carrying  on  any  other 
business  that  has  for  its  object  the  ac- 
quisition of  gain  by  the  company, 
association,  or  partnership,  or  by  the 
individual  members  thereof,  unless  it  is 
registered  as  a  company  under  this  Act, 
or  is  formed  in  pursuance  of  some  other 
Act  of  Parliament,  or  of  letters  patent,  or 
is  a  company  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of 
the  Stannaries. 

"  6.  Any  seven  or  more  persons  asso- 
ciated for  any  lawful  purpose  may,  by 
suljscribing  their  names  to  a  memoran- 
dum of  association,  and  otherwise  com- 
plying with  the  requisitions  of  this  Act 
in  respect  of  registration,  form  an  incor- 
porated company,  with  or  without  limited 


liability. 

"18.  Upon  the  registration  of  the 
memorandum  of  assooiation,  [and  of  tlie 
articles  of  association  in  cases  where 
articles  of  association  are  required  by  this 
Act  or  by  the  desire  of  the  parties  to  be 
registered,  the  registrar  shall  certify 
under  his  hand  that  the  company  is  in- 
corporated, and  in  the  case  of  a  limited 
company  that  the  company  is  limited: 
the  subscribers  of  the  memorandum  of 
association,  together  with  such  other 
persons  as  may  from  time  to  time  be- 
come members  of  the  conipany,  shall 
thereupon  be  a  body  corporate  by  the 
name  contained  in  the  memoi-andura  of 
association,  capable  forthwith  of  exercis- 
ing all  the  functions  of  an  incorporated 
corapanj-,  and  having  perpetual  succes- 
sion and  a  common  seal,  with  power  to 
hold  lands,  but  with  such  liability  on  the 
part  of  the  members  to  contribute  to  the 
assets  of  the  company  in  the  event  of 
the  same  being  wound  up  as  is  herein- 
after mentioned," 

■■*  The  analogous  statutory  enactments 
in  the  United  States  and  elsewhere,  pro- 
viding for  incorporation  by  registration, 
sometimes  contain  restrictions  as  to  the 
powers  and  capacities  which  may  be 
assumed  by  a  registered  company.  When 
this  is  so  a  power  or  capacity  wrongfully 
assumed  is  simply  invalid!  PeojUe  v. 
Chicago  Gas  Co.,  17  Amer.  St.  K.  319, 
130  111.  268. 
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default  of  such  special  articles,  a  series  of  regulations  annexed  as  a 
schedule  to  the  Companies  Act,  1862,  and  thereby  made  appli- 
cable to  all  companies  not  having  special  articles.  These  articles 
are  altogether  sabordinate  to  the  memorandum,  and  contain  the 
provisions  for  internal  management  and  government.'^ 

With  regard  to  registered  corporations,  as  the  legislature  has 
left  to  the  persons  creating  such  bodies  to  determine  exactly  their 
objects,  their  powers,  their  capacities,  and  the  rights  and  liabilities 
of  members  composing  them,  subject  only  to  very  wide  and  loose 
provisions  contained  in  the  Companies  Acts,  1862  and  18G7,  and 
the  later  statutes,  it  was  frequently  contended  that  the  position  of 
these  corporations,  and  of  their  members,  and  the  parties  dealing 
with  them,  was  to  be  determined  rather  by  reference  to  the  law  of 
partnership  than  the  law  of  corporations.  '  But  it  has  long  been 
settled  that  these  bodies  are  really,  in  fact  and  law,  corporations, 
and  that,  consequently,  it  is  the  principles  of  the  law  of  corpora- 
tions not  those  -of  partnership  which  regulate  their  transactions, 
rights,  and  liabilities. 

The  Memorandum  of  Association  being,  as  it  were,  the  charter 
of  a  registered  company,  cannot  be  altered.-  Even  a  clause  in  the 
Articles  of  Association  purporting  to  authorise  the  making  of  any 
such  change  is  simply  nugatory  f  and  in  the  event  of  any  incon- 
sistency between  the  Memorandum  and  Articles,  it  is  the  former 
which  will  control  the  latter.*   The  Companies  Act,  1862  and  1867, 

'  Loid  Cairns,  L.C.,  in  tlie  House  of  themselves  and  tlie  company  at  large, 

Lords  thus  described  tlieso  two  iustru-  and  the  mode  and  form  in  which  the 

meiits  {Richey.Ashlury  Rij.  Carriage  tCc.  businessoftheconipanyistobe  carried  on, 

Co.,L.  R.  7  H.  L.  667,  668). — "And  1  will  and  the  mode  and  form  iu  -which  changes 

ask  your  Lordships  to  observe,  as  1  refer  in  the  internal  regulations  of  the  com- 

to  some  of  the  clauses,  the  marked  and  pauy  maj'  from  time  to  time  be  made, 

entire  difference  tliere  is  between  the  two  With  regard,  therefore,  to  the  Memoran- 

documents  which  foim  the  title  deeds  of  dum  of  Association,  if  you  find  a]iythiiig 

companies  of  this  description — I  mean  the  which  goes  beyond  that  memorandum,  or 

Memorandum  of  Association  on  the  one  is  not  warranted  by  it,  the  question  will 

hand,  and  the  Articles  of  Association  on  arise  whether  that  which  is  so  done  is 

the   other   hand.     "With    regard   to  the  LTltra  Vires,  not  only  of  the  directors  of 

Memorandum  of  Association,  your  Lord-  the  company,  but  of  the  company  itself, 

ships  will  find,  as  has  often  already  been  AVith  regard  to  the  Articles  of  Associa- 

pointcd  out,  although  it  appears  some-  tion,  if  you  find  anything  which,  still 

what  to  have  been  overlooked  in  the  pie-  keeping    within   the    Memorandum    cf 

sent  case,  that  that  is,  as   it  weiv,   the  Association,  is  a  violation  of  the  Articles 

charter,  and  delincs  the  limitation  of  the  of  Association,  or  in  excess  of  them,  the 

powers  of  a  eompiniy  to  be  established  question  will  arise  whether  that  is  auy- 

uuder   the    Act.     AYilli    regard   to   the  thing  more  than  an  act  extra  viies  the 

Articles   of    Association,    those   articles  directors,  but  intra  vires  the  company." 

play  a  part  subsidiary  to  the  Jlcmoran-  '-  See  SeiceU's  case,  3  Ch.  131  ;  Crid- 

dnm   of  Association.     They   accept  the  mer's  case,  10  Ch.  614. 

Memorandum  of  Association  as  a  charter  ^  X)^,i'g  f-^g^^  ^  qj,^  y^g 

of  incorporation  of  the  company,  and  so  ^  See  cases  last  cited  and  Andersen's 

accepting   It,    the    articles    proceed    to  case,  1  C.  D.  15,  IQ&  ;  Guinness  \.  Land 

detiiio  the  duties,  the  rights  and    the  Coi-jt.  of  Ireland,  22  C.  D.  3i9, 
powers  of  the  governing  body  as  between 
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however,  provide  that  in  a  few  cases  the  provisions  of  the  memo- 
randum may  be  altered,  thus — the  capital  may  be  increased^  or 
reduced  ;  ^  paid-up  shares  may  be  converted  into  stock ;  ^  the  name 
changed;'*  the  liability  of  directors  rendered  unlimited;^  the 
amount   of  shares  reduced  ; "  and  the  shares  subdivided.'^ 

'  25  &  26  Vict.  0.  89,  ss.  12,  34,  =  30  &  31  Vict.  c.  131,  s.  8. 

2  30  &  31  Vict.  i;.  ]  31,  s.  9.  «  Ibid.  s.  9. 

3  25  &  26  Vict,  c.  89,  ss.  12,  28,  29  ?  Ibid.  s.  21. 
■"  .25  &  26  Vict.  c.  89,  ss.  li>,  13,  20. 


CHAPTER  V. 


LEADING   PRINCIPLES   OF   XTLTEA   VIRES. 


Express 
capacities. 


Implied 
capacities. 


Management. 


The  propositions  following  indicate  the  chief  cardinal  principles 
involved  in  and  making  up  the  doctrine  of  Ultra  Vires.  They  are 
necessarily  enunciated  in  wide  and  general  language,  but  probably 
such  a  statement  as  herein  contained  will  be  found  useful,  both 
as  a  summary  and  an  outline  of  the  law  and  as  introductory  to  a 
special  consideration  of  the  doctrine. 

1.  A  corporation  has  all  the  capacities  for  engaging  in 
transactions  which  are  expressly  given  it  by  the  constating 
instruments.! 

2.  A  corporation  has  all  the  capacities  for  engaging  in  trans- 
actions which  are  impliedly  given  it  by  reasonable  implication  from 
the  language  of  the  constating  instruments.^ 

3.  A  corporation  has  all  the  capacities  or  powers  for  manage- 
ment which  are  given  it  by  its  constating  instruments,  either 
expressly  or  by  reasonable  inference  therefrom.^ 

4.  Capacities  or  powers  for  management  may  be  given  by  wide 
general  language.* 

5.  Corporations  have  no  capacities  or  powers  other  than  those 
indicated  in  the  four  previous  propositions,  and  they  cannot  legally 
or  validly  engage  in  other  transactions.^ 

6.  Courts    in    dealing    with    corporations   will    look    to   those 


1  This  of  couv.<;.e  is  but  wliat  the  com- 
mon law  lays  down,  and  it  is  no  part  of 
the  theory  of  Ultra  Vires  that  a  corpora- 
tion has  not  capacities  whioh  its  loumUrs 
liave  expressly  said  it  shall  have.  'J'hcro 
is  the  qualification,  however,  that  such 
capacities  cannot  bo  sr.eh  as  are  forbidden 
expressly  or  impliedly  by  statute,  see 
ante,  pp.  61—2. 

-  It  is  hero  that  diffieulties  arise.  The 
existence  of  Mieb  implied  capacities  is 
fully  admitted,  but  the  dillieulty  consists 
in  determining  what  they  are. 

"  Questions  of  ninniigement  are  of 
freciuent  occurrence  and  of  ijrcnt  practical 
importance.  It  will  be  found  that  the 
principles  here  coming  into  play  fre- 
quently constitute  n  modilication  and 
infringement  of  the  strict  doctrines  of 
Ultra  Vires.    See  Index,  title  "  llnnngc- 


meiit. 

•"This  is  an  extension  of  the  last  pro- 
position. It  is  given  here  as  a  principle 
separate  and  distinct  from  the  principles 
relating  to  capacity  to  engage  in  entcr- 
pr;ses  or  transactions,  because  it  is  sub- 
mitted that  the  exact  extent  of  this 
latter  capacity  will  depend  entirely  upon 
the  language  used  (subject  to  the  effect 
of  proposition  2),  whereas  authority  to 
do  what  comes  under  the  head  of  man- 
agement may  arise  by  implication. 

"  This  is  now  clearly  established  with 
respect  to  all  corporations  other  than 
those,  if  any,  styled  "ordinary"  corpo- 
rations :  see  part  iii.  chaps,  ii.  and  iii.  ; 
chaps,  iv.  V.  and  vi.  ;  part.  iv.  chaps,  i. 
11.  Hi.  V.  and  vii  ;  pait  vi.  chaps,  i.  ii. 
and  V. 
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capacities  and  powers  only  which  they  actually  possess  at  the 
time.^ 

7.  Corporations  cannot  be  rendered  directly  liable  upon  Ultra  Liability. 
Vires  transactions,  but  must  account  for  benefits  received  there- 
from.^ 

8.  Special  proceedings  rendered  necessary  by  unexpected   cir-  Special 

.  Ill        ttil         traQsactions. 

ciimstances,  which,  but  for  such  circumstances,  would  be  Ultra 
Vires,  will  sometimes  be  upheld  as  necessitated  and  therefore 
rendered  justifiable  by  the  circumstances.^ 

9.  Formalities  are  generally  not  imperative  but  merely  direc-  Formalities, 
tory,  and  therefore  the  absence  of  them  can  be  set  up  against 

those  persons  only  who  were  cognisant  of  the  defect* 

10.  Franchises  and  special  privileges  or  powers  in  the  nature  of  Privileges 
franchises  cannot  be  delegated.^ 

11.  Special  powers  of  whatever  description  can  be  used  only 
bond  fide  for  the  purposes  for  which  created.^ 

12.  The  capacities  and  powers  of  the  governing  body,  and  a  Officials. 
fortiori  those  of  the  subordinate  agents  of  a  corporation,  cannot 

be  greater,  and  will  generally  be  much  more  restricted,  than  those 
of  the  corporation.'' 

13.  Any  party  to  an  Ultra  Vires  transaction  may  set  up  the 
defence  thereof,  and  any  one  corporator  may  call  upon  the  Courts 
to  restrain  the  corporation  from  engaging  therein.^ 

'See  last    note;   and    Hattersley  v.  and  (2)  to  remember  that  formalities  ma}' 

Earl  of  Shelburne,  31  L.  J.  Ch.  873.  be  essential  and  imperative  ;  and  if  so, 

^  As  long  as  the  transaction  remains  they  must  be  duly  observed  :  see  part  iv. 

executory,  it  is  established  both  here  and  chap.  vi. 

in  the  United  States  that  it  cannot  be  *  This  is  established  beyond  dispute, 

enforced  :    part  iii.   chap.  iii.  ;   part   v.  Every  capacity  of  a  corporation   which 

chaps,  i. ,  ii.  and  v.    But  if  it  be  executed,  caubestyled  "special  "or  a  "privilege," 

though  in  England  it  cannot  be  enforced  is  given  to  it  for  itself,  for  its  own  pur- 

or  sued  on,  yet  in  the  United  States  there  poses,  and  to  be  used  by  itself  directly, 

seems  some  doubt  whether  the  corpora-  Any  transfer,  direct  or  indirect,  to  others 

tion  will  be  allowed  to  set  up  the  defence  is  altogether  void  :  see  part  iv.  chaps,  i. 

of   .Ultra  Vires  :     see   ibid.     In    both  and  ii. 

countries,  however,  unquestionably  the  ^  This  is  a  corollary  from  the  last  pro- 
corporation  must  account  for  benefits  position,  and  is  established  by  the  same 
deiived:  part  v.  chaps,  i.  and  ii.  reasoning:  see  the  same  references. 

^  This  is  the  result  of  the  capacity  to  '  An  agent  derives  his  capacities  from 

manage  in  accordance  with  the  common  his  principal,  and  can  therefore  possess 

rules  and   ideas  observed  by  ordinary  none  which  his  principal  does  not  pos- 

business  people,   and  to  the  advantage  sess  :  see  part  iv.  chap.  v. 
and    emolument     of    the     corporation.  ^  This  is  quite  clear  whether  the  tians- 

These  rules  and  this  object  will  some-  action  be   executed   or    still    executory 

limes,  iinder  special  circumstances,  allow  (subject  to  the  slight  doubt  noticed  above, 

the  doiug  of  that  what  would  other-  note  '■',  as  to  executory  contracts  in  the 
wise  be  altogether  improper  :  see  note  3,  United  States).  Any  person  actually  a 
p.  60.  corporator,  however  slight  his  interest, 

"I  Formalities  are  useful  as  a  protection,  may  refuse  to  allow  the  corporate  assets 
but  they  may  not  be  turned  into  iiistru-  to  be  devoted  to  or  risked  in  Ultra  Vires 
ments  of  dishonesty,  either  against  or  on  proceedings  :  see  part  vi.  chaps,  i.  ii.  iii. 
behalf  of  a  corporation.  The  cautions  v.  Where  the  public  is  concerned  the 
here  requisite  are—  (1)  to  separate  mere      Attorney-General  must  intervene  :  part 

formalities  from  powers  and  capacities,  vi.  chap.  v. 
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SECTION  I. — PUKE  PERSONALTY. 

Apart  from  the  effect  of  the  doctrine  of  Ultra  Vires  and  in  the 
absence  of  express  prohibition  to  the  contrary  in  the  constating 
instruments,  corporations  of  every  description  may,  like  ordinary 
citizen.s,  acquire  pure  personalty  to  any  extent,  and  by  the  ordinary 
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modes  of  traasfer.  No  considerations  of  tenure  arise,  and  the 
Mortmain  Acts  do  not  apply.  A  provision  as  to  amount  is 
sometimes  inserted,  especially  in  charters ;  but  it  is  seldom  ex- 
pressed negatively  or  restrictively ;  and  apparently  no  decision  has 
been  rendered  as  to  its  exact  effect.  Probably  in  such  case  the 
acquisition  of  property  in  excess  would  be  Ultra  Vires  in  the 
secondary  sense,  but  not  so  in  the  proper  meaning.  If  so,  probably 
any  corporator  might  object  to  and  hj  legal  proceedings  stop  the 
excess  acquisition  before  it  was  made ;  and  perhaps  too  the 
Attorney-General  might  interfere  on  behalf  of  the  public ;  and 
possibly  such  an  acquisition  might  be  ground  for  forfeiture  of  the 
corporate  existence  or  franchises. ■■■ 

SECTION  II. — EEALTT.^ 
SUBSECTION  I. — THE  OLD   MORTMAIN  ACTS. 

By  the  old  Common  Law  as  unmodified  corporations  could 
acquire  realty  of  any  kind  without  let  or  hindrance.  But  this 
wide  capacity  has  been  greatly  qualified  by  the  various  Mortmain 
Acts.  These  form  two  groups  of  statutes,  those  first  passed  being 
the  old  Mortmain  Acts.  Of  these  the  most  important  statutes 
are  7  Ed.  I.  st.  2,  c.  1,  the  Mortmain  Act  par  excellence,  frequently 
styled  De  Religiosis;  13  Ed.  I.  st.  1,  c.  32,  Westminster  2nd;  and 
15  Rich.  II.  c.  5  ;  which  together  enacted  that  lands  conveyed  into 
mortmain  or  to  persons  to  hold  to  the  use  of  corporations  should 
be  liable  to  forfeiture  upon  entry  by  the  mesne  lords  or  finally  by 
the  Sovereign.  So  the  statute  Quia  emptores  in  allowing  "every 
freeman  to  sell  at  his  own  pleasure  his  lands  and  tenements," 
expressly  by  way  of  caution  enjoined  that  "such  lands  or  tene- 
ments shall  in  no  wise  come  into  mortmain." 

These  statutes  have  now  all  been  repealed,  and  in  substance  re- 
enacted  by  the  Mortmain  Act,  1888,  51  &  52  Vict.  c.  42. 

In  most  of  the  United  States  there  are  enactments  restrictive 
of  the  capacity  of  corporations  to  hold  land,  limiting  the  amount 
or  the  tenure. 

The   eifect   of    these   enactments   is   that   a   corporation  may 

^  Capital  is  totally  distinct  from  pure  547  ;  State  v.  Morristown  Fire  Ass.  Co., 

personalty,  though  it  usually  takes  that  3  Zabr.  195.   Compare  Jfo)'j)i7Zc  v.  Amer. 

shape  wholly  or  partially:     The  amount  Traet  Co.,   25  Amer.    40,     123    Mass. 

of  capital  is  almost  invariably  restricted,  129. 

but   such  a  restriction  is  no  restriction  -  -  Questions-  relating  to  leaseholds  will 

on  the  amount  of  personalty  which  the  in  great   part  if  not  entirely  be   deter- 

cor[ioration  having  a  capital  can  hold. —  mined    by    the     observations     in    this 

See  Barry  v.  Merch.  ExeJi.  Co.,  1  Samlf.  section, 
Cli.  230  ;  South  Bay  Co.  v.  Gray,  30  Me. 
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without  licence  from  the  Crown  ^  acquire  lands,  but  the  mesne 
lords  or  the  Crown  may  within  the  prescribed  period  seize  them— 
the  alienation  is  good  as  against  the  grantor  under  any  circum- 
stances, and  good  as  regards  the  title  of  the  corporation,  if  those 
who  have  power  to  enter  do  not  choose  to  do  so. 

Licenses  in  The  licence  is  granted  under  the  privy  seal  or  by  letters  patent. 

mortmain,  jj.  yg^j^Uy  limits  and  specifies  the  amount  in  annual  value  of 
lands  which  "the  licensee  can  acquire,  and  perhaps  needlessly;^  it 
also  usually  empowers  all  persons,  corporate  or  not,  to  alien  to  the 
licensee.  Where  there  is  no  such  limitation  it  apparently  follows 
that  the  corporation  being  empowered  to  acquire  can  acquire  ad 
libit  um. 

When  so  issued  the  licence  is  by  virtue  of  the  Crown's  preroga- 
tive. There  can  be  little  doubt  that  the  Sovereign  has  full 
authority  to  dispense  in  this  w^ay  and  to  this  extent  with  the 
operation  of  the  old  Statutes  of  Mortmain,  since  these,  at  least  iu 
the  present  day,  concern  only  the  Sovereign  himself  and  his  own 
rights  and  privileges.  Questions,  however,  were  raised  as  to  the 
validity  of  the  licences  so  made,  and  in  consequence  it  was  enacted 
in  the  reign  of  William  III.  that  the  Crown  at  its  discretion  should 
and  might  lawfully  "  grant  to  any  person  or  persons,  bodies  politic 
or  corporate,  their  heirs  and  successors,  licence  to  alien  in  mort- 
main, and  also  to  purchase,  acquire,  take  and  hold  in  mortmain,  in 
perpetuity  or  otherwise,  any  lands,  tenements,  rents,  or  heredita- 
ments whatsoever,  of  whomsoever  the  same  shall  be  holden."  ^ 

A  licence  to  purchase  lands  and  tenements*  or  hereditaments^ 
authorises  the  purchase  of  advowsons,  and  probably  of  all  other 
incorporeal  rights. 

Effect  of  limit.  When  the  licence  is  limited,  what  is  the  effect  of  acquisitions  in 
excess  thereof  has  not  been  judicially  determined.  It  is  quite 
clear  that  as  a  conveyance  to  the  corporation  without  any  licence 
at  all  would  not  be  void,  so  d  fortiori  neither  can  the  conveyance 
in  CKcess  of  the  quantity  licensed  be  void.  It  would  seem  that 
with  respect  to  such  surplus  lands  the  corporation  is  liable  first  to 
entry  by  the  mesne  lords,"  secondly,  to  entry  by  the  Crown  in 
default  of  the  mesne  lords  at  any  time.  For  although  it  is  true 
that  the  title  of  the  corporation  would  be  good  after  the  lapse  of 

'  Tlic  gvaiit  of  such  a  licence  is  merely  '  7  &  8  Will.  IIL  c.  37. 

a  wnivor  of  tlio  Crawii's  right  to  enter  ;  4  John   London    v.'    Coll.    Church    of 

it  docs  not  abrogate  the  Statutes  of  Mort-  Southioell,  Uoh.    303   30i;2Viu   Ahr 

main  with  rcsiicet  to  the  mesne  lords,  but  279,  fo.  2.                    ' 

as  the  titles  of  these  latter  have  now  s  jg   Rep.    65  b  ;    Anon     Dver    323 

become  impossible  to  trace,  it  in  reality  350  b.                                   •      .     i         > 

abolishes  the  penalties  of  mortmain.  «  See  A.-G.  v.  Bowver  3  Veo   Tr  •7^■^■ 

■^  Coke  Litt.    99  a,   not,-   (108),    Ha,-  Shelford,  Mortmain,  10  n.                       ' 
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sixty  years,  and  adverse  possession  from  the  time  at  which  the 
title  to  the  land  accrued  to  the  Crown  ^  on  default  of  the  mesne 
lords  (such  adverse  possession  being  established  by  acts  of 
ownership  done  in  the  assertion  of  a  right),  yet  it  would  seem  that 
the  title  to  the  land  does  not  fully  and  in  its  completeness  accrue 
-to  the  Crown  until  office  found  after  the  alienation  ;  and  as  at 
common  law  before  the  statute  of  9  Geo.  II.  c.  16,  there  was  no 
limitation  to  the  Crown's  entry  on  the  land,  the  only  restriction 
being  that  the  Crown  should  have  the  issues  of  the  land  only  from 
the  time  of  inquisition  taken,  and  as  the  title  of  etrny  is  not  per- 
fected and  matured  into  an  absolute  right  to  the  land  until  office 
found  and  actual  entry,  the  sixty  years  does  not  begin  "to  run 
until  that  event,  and  therefore  the  Crown  may  enter  at  any  time, 
provided  office  has  first  been  found.^ 

In  the  case  of  such  commercial  corporations  as  are  under  the  Commercial 
necessity  for  the  profitable  prosecution  of  their  enterprises  of  ''°^^°^^  '°"^' 
acquiring  lands,  the  need  of  a  licence  is  generally  supplied  either 
by  apt  provisions  in  the  Act  of  Parliament  or  charter  incorporating 
the  body,  or,  if  it  comes  within  the  purview  of  the  general  statutes 
which  have  qualified  the  operation  of  the  Mortmain  Acts,^  by 
expressly  or  impliedly  embodying  such  statutes  in  the  constating 
instruments  of  the  corporation.  But  without  some  provisions  of 
this  kind  a  commercial  corporation,  however  greatly  its  enterprise 
may  require  and  point  to  the  acquisition  of  lands,  is  as  much 
within  the  Statutes  of  Mortmain  as  any  other  kind  of  corporation. 

The  licence  must  be  strictly  followed,  both  as  to  the  formalities 
to  be  observed,*  and  as  to  the  amount  of  lands  thereby  allowed  to 
be  alienated.^ 

It  has  not  been  exactly'  determined  what  estates  are  within  the  what  estates 
prohibition  of  the  old  Mortmain  Acts.  ^'^¥^  to  Mort- 

^  _  .  _      _  mam  Acts. 

As  to  freeholds,  estates  in  fee  simple  are  of  course  within  the  Freeholds. 
Acts.  As  to  less  interests,  the  Court  of  Queen's  Bench  has  said, 
"  We  have  not  been  able  to  find  any  authority  for  the  proposition 
that  the  Statutes  of  Mortmain  forbid  a  corporation  to  hold  that 
which  is  not  itself  perpetual."  ^  Here  the  actual  decision  was  that  Fees  tail. 
the  grant  of  a  rent  issuing  out  of  an  estate  tail  to  a  corporation 
was  good. 

If,  the  dictum  cited  be  correct,  it  follows  that  only  fees  simple 
are  prohibited.     Accordingly  it  has  been  decided  that  a  corpora- 

'  See  9  Geo.  III.  c.  16  ;  and  compare  '  Rexet  AUenY.  Neioton,  J.  Bridgman, 

Doe  d.  William  IF.  v.  Roberts,  13  M.  &  114  ;  PexhaU's  case,  8  Rep.  85. 

"W.  520.  "  Figers  v.  Dean,  &c. ,  of  St.  Paul's,  1 4 

2  Grant,  "Corporations,"  103.  Q.  B.   909,  919;  18  L.  J.  (Q.  B.)   97, 

3  See  post,  pp.  68-74.  103  ;  in  error,  14  L.  J.  (Q.  B.)  920  ;  19  L. 
*  Coke  Litt.  52  b.  J.  (Q.  B.)  84  ;  Bac.  Abr.  Corp.  E.  1. 

B.U.V.  F 
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Leaseholds. 


Mortmain  in 
the  United 


tion  may  take  a  husbandry  lease  ;  ^  and  the  same  has  been  said  of 
a  lease  for  ninety  years,  since  that  is  a  customary  term ;  ^  and 
even  of  a  lease  for  the  lessor's  life.'  Though  on  the  other  hand 
there  are  dicta  that  leases  for  one  hundred  years/  or  eighty-one 
years,^  are  within  the  statutes. 

The  position  of  the  law  on  the  subject  of  mortmain  in  the 
various  States  of  the  Union  is  thus  summarised  by  Chancellor 
Kent  in  his  Commentaries :  ^  "  We  have  not  in  this  country 
re-enacted  the  Statutes  of  Mortmain,  or  generally  assumed  them 
to  be  in  force  ;  and  the  only  check  to  the  acquisition  of  lands  by 
corporations  consists  in  those  special  restrictions  contained  in  the 
acts  by  which  they  are  incorporated,  and  which  usually  confine 
the  capacity  to  purchase  real  estate  to  specified  and  necessary 
objects  ;  and  in  the  force  to  be  given  to  the  exception  of  corpora- 
tions out  of  the  Statute  of  Wills,  which  declares  that  all  persons, 
other  than  bodies  politic  and  corporate,  may  be  devisees  of  real 
estate.  The  Statutes  of  Mortmain  are  in  force  in  the  State  of 
Pennsylvania.  By  the  statute  in  Pennsylvania  of  6th  of  April, 
1833,  all  purchases  of  land  by  any  corporation  or  by  any  person  in 
trust  for  one,  without  the  licence  of  the  commonwealth,  are  made 
subject  to  forfeiture,  and  the  same  penalty  extends  to  all  lands 
held  by  corporations  existing  in  other  States,  either  directly  or 
through  the  medium  of  trustees  or  feoffees."  ^  "  The  provincial 
statute  of  Massachusetts  of  28  Geo.  II.  was  commonly  called  a 
Statute  of  Mortmain.  It  was  virtually  repealed  by  the  statute  of 
1785,  which  was  a  substitute  for  it;  and  it  has  been  held  that  a 
bequest  in  trust  for  pious  and  charitable  uses  was  not  void.'  The 
Revised  Statutes  of  Massachusetts  of  1836  continue  the  same 
provision,  and  deacons  and  churchwardens  of  Protestant  churches 
are  made  bodies  politic  competent  to  take  donations  for  their 
churches  and  for  the  poor  thereof.'  The  British  Mortmain  Acts 
were  never  recognised  as  the  law  of  Virginia  or  Kentucky.^"  In 
Louisiana,  substitutions  and  Jidci  commissa  are  abolished.^i 
The  object  was  to  prevent  property  from  being  placed  out  of 
commerce,  but  it  does  not  apply  to  naked  trusts  to  be  executed 
immediately."  ^- 


'  Master,  d-c,  ofJesKsCoH.  Camiri,l,fc 
V.  Gibbs,  1  Y.  .V  Coll.  145. 

2  15  Vin.  Abr.  485,  pi.  21  ;  1  rintt, 
Leases,  541. 

■'  Bac.  Abr.  Corp.  E.  1. 

■I  7i'«//r'.s' V.  jVd.wii,  2  Browiil.  197. 

'<  Jliiiiviiiii)  V.  Jirabn::oii,  O.  Bride.  1, 
7.  ' 

»  2  Kent's  Com.  282,  12th  Ed.  ;  and 
notes  thereto. 

?  Pnrdon's  Dig.  617. 


5"  Barllct  V.  S:ing,  12  Mass.  555. 

'  Hevised  Statutes,  part  i.  tit.  8,  c.  20, 
sec.  39. 

'"  Moore's  Heirs  v.  Moore's  Devisees,  i 
Dana,  354  ;  Zathrop  v.  Commercial 
Bank  of  Seioto,  8  Dana,  114. 

"  Civil  Code,  art.  1507. 

'^  See  also  Btinyan  v.  Lessee  of  Coster, 
14  Peters,  122 ;  Miller  v.  I'orUr,  53 
Penn.  St.  292  ;  Periny.  Carey,  24  How. 
465 ;    Page  v.   Beinebcrg,   40  Vt.   81 ; 


.uujL»JljJ^i>     JVlUKllVlAirS     AiJ'l'iS. 


"  Corporations  for  religious  or  charitable  purposes  cannot  acquire 
or  hold  real  estate  in  any  territory  of  the  United  States  of  greater 
value  than  fifty  thousand  dollars,  under  penaltj''  of  forfeiture  and 
escheat  to  the  United  States."  ^ 


SUBSECTION  II. — THE  MODERN  MORTMAIN  ACTS. 
The  old  Mortmain  Acts  positively  restrict  the  power  of  any  and  Modem 

statutes 

every  corporation  to  acquire  lands  at  all.  The  statutes,  which  in 
contradistinction  to  these  may  be  styled  the  Modern  Mortmain 
Acts,  in  the  first  place  apply  only  to  gifts  for  charitable  purposes, 
and  therefore  only  to  corporations  and  other  bodies  which  exist  for 
such  purposes,  and  secondly  they  do  not  restrain  powers  but 
impose  formalities.  Consequently  they  have  reference  only  to  the 
mode  of  acquisition  by  (1)  such  charitable  corporations  as  (2)  have 
a  licence  to  hold  in  mortmain. 

The  first  of  these  acts  was  the  Mortmain  Act  of  George  II.,  which  9  Geo.  II. 
in  substance  enacted  that  any  gift  of  land  or  personalty  savouring 
of  land  for  charitable  purposes  would  be  void  unless  granted  by 
deed  made  twelve  months  at  least  before  the  death  of  the  donor 
or  grantor  and  enrolled  in  the  Court  of  Chancery  within  six 
months  next  after  the  execution  thereof,  and  unless  made  to  take 
effect  in  possession  for  the  charitable  use  intended  immediately 
from  the  making  thereof,  and  without  any  power  of  revocation, 
reservation,  &c.,  for  the  benefit  of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under  him. 

The  statute  further  expressly  enacts  that  all  gifts,  grants,  &c., 
whatsoever  made  otherwise  shall  be  absolutely  void,  but  it  is 
not  to  prejudice  the  two  Universities  or  the'  Colleges  of  Eton, 
Winchester,  or  Westminster.^ 

It  has  been  decided  not  to  extend  to  Scotland,  Ireland,  London, 
the  Colonies,^  or  India.* 

Lands  already  in  mortmain  by  virtue  of  a  deed  duly  enrolled 
under  9  Geo.  II.  c.  36  (now  the  Mortmain  Act,  1888)  may  be 
conveyed  to  similar  uses  by  a  deed  not  enrolled.^ 

The  provisions   of    this   statute    relate   mainly  to  the   three 

Boyce  v.  City  Saint  Louis,  29  Barb.  650  ;  Gold  Mining  Co.  v.  Dcsharais,  L.  E.  5  P. 

CUniens  v.    Clemens,    37    N.    Y.     59  ;  C.  277. 

Chamberlain  v.  Chamberlain,  43  K  Y.  ^  See  Mitford  v.  Reynolds,  1  Ph.  185. 

424.  *  A.-6.  V.  Glyn,  12  Sim.  84  ;  Ashton  v, 

'  12  Stats,  at  Large,  c.  126,  sect.  3,  p.  Jones,  28  Beav.  460.     Compare  the  cases 

501  ;.F.  S.  Rer.  St.  sect.  1890,  p.  334.  which  have  laid  down  that  hec[uests  of 

See  second  American  Edition  of  "  Ultra  money  to  be  expended  in  the  repair  of  or 

Vires,"  p.  9,  note.  otherwise  upon  buildings  or  lands  already 

2  9  Geo.  II.  c.  36,  sects.  3  &  4.  in  mortmain  are  good.     Giblett  v.  Sob- 

3  Whieker  v.  Hume,  7  H.  L.  C.  124  ;  sm,  3  M.  &  K.  517  ;  A.-G.  v.  Hodgson, 
but  secus  as  to  Lower  Canada,  Chaudiere  10  Jur.  300. 
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points  —(1)   consideration  ;  (2)  enrolment  ;  (3)  operation  of  the 
deed.    On  each  point  its  operation  has  been  qualified  by  subsequent 

legislation. 

The  existing  statute,  the  Mortmain  Act,  1888,  has  repealed  the 
statute  of  George  II.  as  also  several  of  the  statutes  last  referred 
to,  and  in  substance  re-enacted  their  provisions  ;  and  this  statute 
together  with  some  subsidiary  enactments  not  repealed  by  it, 
and  with  the  subsequent  amending  statutes  of  1891  (54  &  55  Vict, 
c.  73)  and  1892  (55  Vict.  c.  11),  constitutes  the  statutory  code 
relating  to  the  subject  now  in  consideration. 


Difference 
between  the 
oM  and 
modem  Mort- 
main Acts. 


Authority  to 
hold  lands  not 
an  authority  to 
take  by  will. 


SUBSECTION  II  r.— QUALIFICATIONS  OF  THE  MORTMAIN  ACTS. 

The  above,  then,  being  the  restraints  which  have  been  imposed 
by  the  legislature  upon  the  Common  Law  powers  of  coi-porations 
as  to  the  acquisition  of  realty  and  chattels  real,  the  next  point  to 
be  considered  is  the  extent  to  which  these  restraints  have  been 
either  altogether  removed  or  partially  qualified.  In  considering 
this,  the  distinction  between  the  two  classes  of  statutes  must  be 
clearly  borne  in  mind  The  old  Mortmain  Acts,  it  has  already 
been  mentioned,  apply  to  all  corporations,  and  impose  an  absolute 
bar  upon  all  acquisition  in  any  shape  or  fonn,  directly  or  indirectly ; 
the  modem  Acts  affect  charitable  bodies  only}  and  simply  impose 
formalities. 

But  the  modern  statutes  have' not  ^ji-o  tanto  repealed  the  older 
ones.  Consequently,  charitable  corporations  are  exposed  to  the 
double  disability  arising  from  the  twofold  operation  of  the  two  sets 
of  enactments.  It  necessarily  follows,  with  respect  to  these,  that 
there  must  be  both  a  licence  to  hold  in  mortmain,  and  also — in 
order  that  they  may  have  full  power  to  acquire — an  express  pro 
tanto  repeal  of  the  restrictions  arising  from  the  modern  statutes. 
In  other  words,  an  authority,  whether  licence  or  not,  to  acquire  in 
mortmain,  will  not  of  itself  empower  a  charitable  corporation  to 
take  by  will.*^ 


'  Their  primary  intent  is  the  diariiahh 
purpose,  and  therefore  they  concern  nil 
persons  alike,  corporate  or  incorporate. 

2  Thus,  in  Ncthersole  v.  School  ftrr  the 
Indigent  Blind,  by  a  private  Act  of 
Parliament  the  defendant,  a  charitable 
Institution,  had  been  incorporated  and 
empowered  "to  have,  hold,  receive,  and 
retain,  any  sums  of  money  paid,  given, 
devised,  or  bequeathed  by  any  person  "  for 
the  charitable  purposes  in  the  Act  men- 
tioned ;  and  also  "to  purchase,  take,  or 
receive,  and  thenceforth  hold  and  enjoy 
any  lands,  tenements,  and  hereditaments, 


in  the  whole  not  exceeding  two  acres, 
without  incurring  any  of  the  penalties  or 
forfeitures  of"  9  Geo.  II.  c.  36  :  it  was 
held  that  the  charity  nevertheless  could 
not  take  a  bequest  of  impure  personalty — 
11  Eq.  1  ;  Chester  v.  Chester,  12  Eq. 
444.  Compare  Mogg  v.  Sodges,  1  Cox, 
9.  But  where  the  legislative  authority 
was  ' '  by  mil,  gift,  purchase,  or  other- 
wise to  obtain,  acquire,  hold,  and  retain 
land,"  &c.,  Malins,  V.-C,  considered 
that  the  "capacity  to  take  by  will  so 
conferred  upon  a  charity,  seemed  neces- 
sarily to  empower  a  testator  to  give  land 


MODERN  MORTMAIN  ACTS.  () 

This  distinction  remembered,  the  following  are  the  chief  cir- 
cumstances and  means  by  which  the  Mortmain  Acts  have  been 
modified.  The  effect  is  sometimes  to  modify  the  old,  sometimes 
the  modern  statutes.  The  attempt  is  not  made  to  discriminate 
and  separate  the  enactments,  as  this  can  be  done  by  a  reference  to 
the  language  of  each  enactment. 

First. — Acts  relating  to  the  investment  of  corporate  funds. 

Several  enactments  have  been  made  authorising  the  investment  Investments. 
of  the  moneys  of  corporations,  whetber  the  general  funds  or  those 
arising  from  special  sources,  in  lands  temporarily  or  permanently. 
Of  these,  the  chief  to  be  noticed  are  the  very  wide  provisions 
contained  in  33  &  34  Vict.  c.  34,  s.  1,  which  provides  that  all  33  &  34  Vict 
corporations  and  trustees  holding  moneys  in  trust  for  any  public    '     '  ^'   ' 
or  charitable  purpose  may  invest  such  moneys  on  any  real  security, 
authorised  by  or  consistent  with  the  trusts  on  which  such  moneys 
are   held,  without  being  deemed  thereby  to   have   acquired,  or 
become  possessed  of  any  lands  within  the  meaning  of  the  laws 
relating  to  mortmain.     Similarly  the  Charitable  Funds  Amend- 
ment Act,  1855,  allows  any  incorporated  charity  to  invest  in  land 
moneys  arising  from  the  sale  or  exchange  of  its  lands.^ 

Secondly. — Licences. 

Secondly,  as  already  seen,  a  coi-poration  may  have  a  licence  to  Licence. 
hold  in  mortmain. 

Thirdly. — Special  Provisions  in  the  Constating 
Instruments. 

Thirdly,  the  constating  instruments  may  contain,  by  express  Special  pro- 
authority  from  the  legislature,  powers  more  or  less  extended  for  "''^"'"'■ 
acquiring  lands.     This  is  the  case  with  most,  if  not  all,  privileged 
corporations,  since  the  nature  of  their  enterprise  directly  requires 
authority  to  take  and  retain  lands. 

Numerous  other  institutions  have,  in  virtue  of  private  Acts-  of 
Parliament,  such  a  capacity ;  e.g.,  the  Foundling  Hospital,^  the 
British  Museum,''  Queen  Anne's  Bounty,'  Greenwich  Hospital,^ 
St.  George's  Hospital,''  Bath  Infirmary.^ 

to  it,"  Pernng  v.    Trail,   18  Eq.    88  ;  "26  Geo.  II.  c.  22,  s.  4  ;  6  Geo.  IV.  i-. 

Bobiiison  v.  Governors  of  London  Hospi-  39,  s.  3  ;  see  British  M-useum  v.  White, 

tal,  10  Hare,  19.  2  Sim  &  St.  594. 

1  18  &  19  Vict.  0.  124,  ss.  35,  41.  *  43  Geo.  III.  c.  107,  s.  2. 

2  All  these  Acts  which  were  passed  "  10  Geo.  IV.  c.  25,  ss.  34,  37. 
before  9  Geo.  II.  c.  36,  and  were  not  ex-  '  4  &  5  Will.  IV.  c.  xxxviii. 

eluded  from  it,  were  abolished  by  it,  '  19  Geo.    III.    c.  23  ;  Makeham  v. 

Luckraft  v.  Pridham,  6  C.  D.  205.  Hooper,  4  Bro.  C.  C.  153. 

3  13  Geo.  II.  c.  29. 
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General 
Statutes. 


Fourthly.— Oenend  Statutes  Relating  to  Particidar  Classes  of 

Corporations. 

Foin-thly,  various  general  statutes  have  been  passed,  authorising 
particular  classes  of  corporations  to  receive  or  take  lands,  thereby 
j.ro  tanto  repealing  the  Statutes  of  Mortmain. 


I.  Ecclesias- 
tical Corpora- 
tions. 


Glebes. 


Parsonage 
houses,  &c. 


Tithes,  &o. 


Church 
Building  Acts. 


Ecclesiastical 
Commissioners 


I.  Ecclesiastical  Corporations. 

The  statutes  which  have  repealed  the  Mortmain  Acts,  more  or 
less  completely,  in  favour  of  the  Church  of  England,  are  very 
numerous.  The  following  is  an  enumeration  of  the  more  impor- 
tant of  them,  but  probably  it  is  not  complete. 

1.  Several  statutes  have  permitted  the  exchange  of  glebe 
lands  and  other  estates  belonging  to  the  Church.^ 

2.  The  same  and  other  statutes  authorise  the  acquisition  by 
purchase,  or  otherwise,  of  lands  for  parsonage  houses  and  the 
like.2 

3.  Statutes  relating  to  the  acquisition  by  ecclesiastical  cor- 
porations of  tithes,^  to  the  making  of  gifts  to  the  governors  of 
Queen  Anne's  Bounty,*  to  the  redemption  of  land  tax  charged 
upon  land  settled  to  any  charitable  use.^ 

4.  The  most  numerous,  however,  of  the  statutes  affecting  the 
church,  are  the  many  Church  Building  and  Extension  Acts  of  the 
present  century,  for  an  enumer'ation  and  investigation  of  which 
recourse  must  be  had  to  Phillimore's  "Ecclesiastical  Law,"  or 
similar  treatises. 

In  connection  with  the  present  subject,  and  generally  with  the 
management,  control,  and  alienation  of  church  property,  the  Eccle- 
siastical Commissioners  for  England  should  be  noticed.  They  are 
a  corporation  with  power  to  acquire  realty  for  the  purposes  of 
their  constitution.  They  were  established  originally  by  6  &  7 
"Will.  IV.  c.  77 ;  but  very  considerable  modifications  were  made 
in   their   constitution    by  3  &  4  Vict.  c.  113.     Other  additional 


'  Sec  especially  17  Goo.  III.  i-.  5", 
ss.  10,  11  ;  55  Goo.  111.  o.  1-17,  ss.  1,  2, 
10—19  ;  6  Geo.  IV.  c.  8,  s.  3  ;  1  &  2 
Vict.  c.  23  ;  5  &  (i  A'irt.  c.  5-1,  s.  5; 
«  &  10  Vict.  c.  7:i,  s.  i2  ;  23  &  2-1 
Vict.  c.  93,  s.  41  ;  2S  &  29  Vict, 
c.    G9,   3.    4. 

^  See  goncrally  the  statutes  iu  the  last 
note  ;  also  1  &  2  "Will.  IV.  c.  45  ;  1  &  2 
Vict.  c.  107;  2  &  3  Vict,  c,  49  ;  3  &  4 
Vict.  c.  113,  s.  68 ;  6  &  6  Vict.  c.  26,  s. 
8  ;  36  &  37  Vict.    o.   50. 

»  17  Car.  II.  c.   3  :  29  Car.  II.  c.  8  ; 


3  Geo.  IV.  0.  72,  ss.  13,  14  ;  1  &  2  Will. 
I\".  c.  45  ;  13  &  14  Vict.  c.  94,  s.  23,  as 
to  which  see  Burr  v.  Miller,  "W.  N. 
1872,  11.  63  ;  28  &  29  Vict.  c.  42.  See 
also  22  Car.  II.  c.  6,  ss.  4  and  10  ;  re- 
pealed, as  to  subsequent  proceedings,  by 
19  Geo.  III.  c.  45,  s.  1,  and  26  Geo.  III. 
c.  87,  s.  10  ;  Vigors  v.  Dean,  <5ie.,  of  St. 
Paul's,  14  Q.  B.  909  ;  18  L.  J.  (Q.  B.) 
97. 

••  2  &  3  Ann.  c.  11,  ss.  4,  5. 

'■  42  Geo.  III.  c.  116,  s.  50. 
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provisions  were  made  by  13  &  14  Vict.  c.  94 ;  and  many 
subsequent  statutes  have  affected  them,  either  directly  by  alter- 
ing their  constitution,!  or  adding  to  their  powers  and  duties,^ 
or  indirectly  by  authorising  other  persons  to  convey  or  devise 
lands,  &c.,  to  them  for  church  purposes.^  By  virtue  of  19 
&  20  Vict.  c.  55,  the  Ecclesiastical  Commissioners  have  taken 
the  place  and  acquired  the  powers,  rights,  &c.  of  the  Church 
Building  Commissioners  who  were  originally  established  tempo- 
rarily by  58  Geo.  III.  c.  45,  and  incorporated  and  continued  by 
59  Geo.  III.  c.  134.* 

II.  Charitable  Corporations. 

Charitable  corporations,  like  the  Church  of  England,  have  been  II.  Charitable 
treated  with  great  favour   by  the  legislature ;    and    by   many    °^i""''*  '''"^• 
statutes,  oftener  special  and  private  than  public  general,  the  rigour 
of  the  Mortmain  Acts  has  been  relaxed  to  enable  them  to  acquire 
and  hold  the  lands  and  buildings  requisite  as  well  for  their  endow- 
ment as  for  the  carrying  of  their  objects  into  effect. 

Consequently,  in  the  constating  instruments  of  very  many 
charities  will  be  found  special  powers  and  authorities  exempting 
the  individual  charity  in  question  more  or  less  completely  from 
the  operation  of  one  or  both  classes  of  Mortmain  Acts.  This 
must  be  remembered,  and  reference  made  in  every  case  to  the 
constating  instruments  in  investigating  the  powers  to  acquire 
land. 

In  addition  the  following  general  acts  relate  to  the  same  subject. 
By  section  1  of  39  Eliz.  c.  5,^  "  An  act  for  erecting  hospitals,"  39  Eliz.  u.  5. 
persons  seised  of  an  estate  in  fee  simple,  are  empowered  to  erect, 
found  and  establish  hospitals,  maisons  de  Dieu,  abiding  places  or 
houses  of  coiTection  at  his  or  their  will  and  pleasure  as  well  for 
the  finding,  sustentation,  and  relief  of  the  maimed  poor,  needy,  or 
impotent  people  as  to  set  the  poor  to  work,  to  have  and  from  time 
to  time  to  place  therein  such  head  and  members,  and  such  number 
of  poor,  as  to  him,  his  heirs,  and  assigns,  shall  seem  convenient, 
and  such  hospitals  or  houses  when  founded  are  thereby  incor- 
porated. By  the  "  Charitable  Trusts  Act,  1853,"  ^  the  trustees  of  sites  for 
charities  are  enabled  to  purchase  sites  for  buildings,  &c.,  from  buiidmg,  &c. 

1  22  &  23  Vict.  c.  46  ;  29  &  30  Vict.  c.       dale,  &c. 

111.     See  4  &  5  Vict.  c.  39  ;  14  &  15  '  See  14  &  15  Vict.  c.  97,  s.  1  ;  19  &  20 

Vict.  c.  104  ;  17  &  18  Vict.  c.  116.  Vict.  c.  104,  ss.  5  &  6  ;  32  &  33  Vict.  c. 

2  4  &  5  Vict.  c.  39  ;  23  &  24  Vict.  c.  94,  and  35  &  36  Vict.  c.  49,  as  to  pews. 
124  ;  31  &  32  Vict.  c.  114  ;  27  &  28  Vict.  ■•  See  also  3  Geo.  IV.  c.  72  ;  5  Geo. 
c.  70.     See  2  &  3  Vict.  c.  65,  and  earlier  IV.  c.  103. 

statutes  as  to  sinecures ;  special  statutes  *  Made  perpetual  by  21  Jac.  I.  o.  1. 

relating  to  Manchester,  "Windsor,  Eoch-  ^  i6  &  17  Vict.  c.  137,  s.  27. 
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owners  under  disability,  &c.,  according  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act.  By  the  "  Charitable  Trusts  Act, 
1835,"  1  incorporated  trustees  of  any  charity  are  competent  to  pur- 
chase and  hold  lands  for  the  purpose  mentioned  in  the  Act  with- 
out licence  in  mortmain. 

If  a  charitable  corporation  be  registered  under  the  Companies 
Act,  1862,  it  may  acquire  and  hold  lands,  not  however  exceeding 
two  acres,  without  licence  from  the  Board  of  Trade." 


III.   Muuicip.al 
Corporations. 

Gaols,  &c. 


Public 
Libraries,  &c. 


Purchase  of 
lands  \vi1  h 
coDsent  of  the 
Treasury. 


III.  Municipal  Corporations. 

Tliere  are  several  statutes  relating  to  the  purposes  for  which 
municipal  corporations  may  acquire  land.  By  1  Vict.  c.  78,  s.  40, 
provision  is  made  for  the  acquisition  of  lands  not  exceeding  in  the 
whole  five  acres,  either  within  or  beyond  the  limits  of  the  borough, 
and  to  build  thereon  a  town  hall,  council  house,  police  office,  gaol 
or  house  of  correction  for  the  borough.  By  section  18  of  18  &  19 
Vict.  c.  70,  "An  Act  for  furtVier  promoting  the  establishment 
of  free  public  libraries  and  museums,  &c.,"  lands  may  be  appro- 
priated, purchased,  or  rented  for  the  purposes  of  the  Act,, as  well 
as  sold  and  exchanged. 

There  are  the  very  wide  powers  given  by  the  "  Municipal  Cor- 
porations Act,  1860,"  23  &  24  Vict.  c.  16,  s.  8,  enabling  the  council 
of  any  city  or  borough  in  England  the  body  corporate  of  which 
has  not  power  to  purchase  or  acquire  land  and  hereditaments  or  to 
hold  land  in  mortmain,  who  may  deem  it  expedient  to  purchase 
or  otherwise  acquire,  for  public  purposes,  any  hereditaments,  with 
the  consent  of  the  Treasury  to  purchase  or  acquire  any  heredita- 
ments in  such  manner  and  on  such  terms  and  conditions  as  may 
have  been  approved. 

The  Municipal  Corporations  Act,  1882,  contains  provisions  for 
the  acquisition  by  municipal  bodies  of  lands  to  the  extent  and  for 
the  purposes  in  the  Act  specified. 


IV.   Co-opora- 
tivo  Associa- 
tions. 


IV.  Co-operative  Associations.^ 

Some  of  these  bodies  are,  some  are  not,  corporations.  They  are 
one  and  all  subjected  to  statutory  provisions,  which  it  is  impossible 
to  generalise,  and  to  which  recourse  must  be  had  in  any  particular 

case.'* 


1  18  &  19  \wt.  c.  1-24,  s.  41. 
=  -Zd  k  20  Vict.  c.  89,  ss.  18,  2]  ;  post, 
p.  73. 


'  As  to  those,  see  nnte,  p.  14. 
■*  See  post,  chap.  iii.  sect,  v.,  for  the 
statutes. 
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V.  Commercial  Corporations. 

Statutory   corporations   are   governed  by,   and    have,   for   the  Statutory 
acquisition  of  land,  the  powers   conferred   by  their  special  Act,    '"'?'"*  '°"^' 
taken  in  connection  with  the  general  statutes  already  mentioned, 
so  far  as  any  of  these  are  therein  incorporated.^ 

As  to  Registered  Companies,  the  Companies  Act,  1862,  enacted  Companies 
that  these  may  hold  lands,^  but  "  no  company  formed  for  the  pur-       ' 
pose  of  promoting  art,  science,  religion,  charity,  or  any  other  like 
object  not  involving  the  acquisition  of  gain  by  the  company  or  by 
the  individual  members  thereof,  shall  without  the  sanction  of  the 
Board  of  Trade  hold  more  than  two  acres  of  land."  ^ 

Fifthly. — Statutes  relating  to  Particular  Furposes. 

The  statutes  which  have  last  been  considered  have  reference  to 
the  special  corporations  thereby  empowered  to  take  in  mortmain. 
Besides  these,  there  is  another  group  of  enactments  the  object  of 
which  is  to  authorise  the  alienation  of  lands  in  mortmain  for 
the  purposes  mentioned  therein,  without  regard  to  the  corpora- 
tion— which  is  usually  of  a  public  nature — thereby  empowered 
expressly  or  by  implication  to  acquire  and  hold  the  lands  in 
question. 

By  the  "Public  Libraries  and  Museums  Act,"  *  the  town  council  Libraries  and 
of  any  municipal  borough  are  empowered  under  specified  con-  ^"seums. 
ditions,  "to  purchase  or  take  on  rent,  with  or  without  payment  of 
fine,  any  lands  or  buildings  for  the  purpose  of  forming  public 
libraries  or  museums  of  art  and  science  or  both,  and  to  erect,  alter, 
and  extend  any  buildings  for  such  purpose  and  to  maintain  and 
keep  the  same  in  good  repair,"  and  to  levy  a  rate  to  defray  the 
expense  thereof. 

By  the  "Literary  and  Scientific  Institutions  Act,  1854,"  ^  any  Literary,  &c., 
person  in  England,  Wales,  or  Ireland,  may  convey  (subject  to  the  Institutions. 
conditions  in  the  Act  contained)  in  fee  simple,  any  land,  &c.,  as  a 
site  for  any  institution  for  the  time  being  established  for  the  pro- 
motion of  science,  literature,  the  fine  arts  for  adult  instruction,  the 
diffusion  of  useful  knowledge,  the  foundation  or  maintenance  of 
libraries  or  reading  rooms  for  general  use  among  the  members  or 
open  to  the  public,  of  public  museums,  galleries  of  paintings  and 
other  works  of  art,  collections  of  natural  history,  &c. 

'  They  can  acrjuii-e  land  only  by  virtue  ■•  13  &  14  Vict.  c.  65,  repealed  but  i-e- 

and  in   pursuance   of    tlieir    .statutes —  enacted  by  18  &  19  Vict.  c.  70.  See  also  29 

Overseers  of  Putney  v.   L.  &  S.  W.  Ry.  &  30  Vict.  c.  114,  34&35  Vict.  c.  71,  and 

Co.,  1891,  1  Q.  B.  440.  40  &  41  Vict.  c.  54  ;  Harrison  v.  Mayor, 

2  25  &  26  Vict.  c.  89,  s.  18.  d-c,  of  Southarapion,  2  Sni.  &  G.  387. 

.3  Ibid.  s.  21.  »  17  &  18  Vict.  c.  112. 
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Recreation 
Grounds. 


Sites  for 
Schools. 


Public  Parks, 
&c. 


By  the  '•Recreation  Grounds  Act,  1859,"  ^  any  lands  may  be 
conveyed  to  trustees  to  be  held  by  them  as  open  public  grounds 
for  the  resort  and  recreation  of  adults  and  as  playgrounds  for  chil- 
dren and  youth,  or  either  of  such  purposes.  If  the  grant  be  made 
by  a  municipal  corporation,  the  consent  of  the  Treasury  is  to  be 
obtained.^ 

By  the  Act  "to  afford  further  facilities  for  the  conveyance  and 
endowment  for  sites  for  schools,"  ^  the  provisions  of  the  Mortmain 
Act  of  Geo.  II.  are  modified  in  various  respects  for  the  purposes  of 
this  Act. 

By  the  "  Public  Parks,  Schools,  and  Museums  Act,  1871,"  *  gifts 
and  bequests  of  land  or  of  money  to  be  laid  out  in  land  for  a 
public  park,  museum,  or  school,  are  exempted  from  the  modern 
Mortmain  Act,  and  provisions  are  enacted  as  to  the  conditions, 
&c.,  of  such  gifts  or  bequests. 

There  are  various  other  statutes  passed  in  the  interests  or  for 
the  benefit  of  the  public,  and  containing  special  provisions  abrogating 
or  modifying  the  requisites  of  the  Mortmain  Acts  and  vesting  in 
public  corporations  or  trustees  or  other  bodies  powers  and 
capacities  more  or  less  extensive,  such  as  the  "Towns  Improve- 
ments Clauses  Act,  1847,"^  the  "Act  for  the  protection  of  certain 
gardens  and  ornamental  grounds,"^  the  "Public  Baths  and  Wash- 
houses  Acts,"  fcc.'' 


SUBSECTION   IV.- 


-NATURE   OF   CORPORATE   IXTERESTS   IN   FEE 
SIMPLE. 


14.  The  fees  simple  of  corporations  are  not  absolute,  but 
only  qualified  or  conditional. 
It  has  been  and  still  is  usually  stated  that,  by  the  Common 
Law,  corporations  have  the  same  full  and  unrestricted  capacity  as 
is  possessed  by  ordinary  individuals  of  alienating  absolutely,  or  to 
a  less  extent,  and  of  otherwise  dealing  with  their  realty.  But  the 
correctness  of  this  opinion  is  exceedingly  doubtful.  It  always  has 
been  admitted,  though  the  admission  has  a  legal  force  and 
significance  in  the  present  day  which  it  had  not  in  past  times, 
that  all  corporations  are  formed  for  special  purposes  and  because 
of  special  reasons — for  the  accomplishment  of  purposes  and  ends 
which  could  not  be  so  well,  if  at  all,  brought  about  by  isolated 


'  22  Vict.  c.  27,  s.  1. 

-  Ibid.  sect.  3. 

"  4  &  .5  Vict.  c.  38  ;  explained  and 
amended  by  12  &  13  Vict.  c.  49  ;  11  &  15 
Vict.  c.  24,  and  15  &  16  A'ict.  c.  49. 

•<  34  &  35  Vict.  c.  l:<.  See  also  32  & 
83  Vict.   c.   28,  and  35  &  36  Vict.   c.  6, 


both  relating  to  Ireland  only. 

°  10  &  II  Vict.  c.  34;  see  23  &  24 
Vict.  c.  30. 

6  26  &  27  Vict  c.  13. 

'  9  &  10  Vict.  c.  74  ;  10  &  11  Vict, 
c.  61  ;  41  &  42  Vict.  c.  14  ;  46  &  46  Vict, 
c.  30. 
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ordinary  individuals,  and  because  of  that  inability.     To  accomplish 

these  purposes  and  ends  the  natural  individuals  are  incorporated, 

that  is  to  say,  have  thrown  around  them  the  fiction  of  an  existence 

separate  from  and  additional  to  their  own.     This  existence  is  a 

pure  abstraction ;  it  has  only  certain  capacities,  active  or  passive  ; 

it  is  endowed  with  such  capacities  purely  by  the  law,  and  for  the 

carrying  out  of  the  purposes  wherefore  it  was  called  into  being. 

Do  such  purposes  necessarily  require,  do  those  capacities  therefore  Power  of 

include,  on  the  part  of  every  corporation  the  power  to  alienate  its  alienate  then- 

realty  as  and  when  the  majority  of  the  members  please?  property. 

It  is  submitted,  not.  It  is  moreover  fully  recognised  that  con- 
siderable restriction  is  imposed  upon  this  theoretical  latitude,  first 
in  cases  Avhere  the  corporate  property  is  held  upon  trusts  or  quasi 
trusts,  secondly  by  the  effect  of  the  doctrine  of  Ultra  Vires. 

Over  and  above  these  restrictions  there  are  the  questions  as  to  Nature  of  fee 

Ti    1   ^         •        1  simple  estates 

the  exact  nature  at  common  law  of  the  so-called  fee  simple  estates  of  corporations. 
of  corporations,  and  as  to  their  power  of  alienation  over  the  same. 
This,  however,  has  repeatedly  been  asserted  in  the  widest  terms. 
In  the  Bankers'  Case}  per  Holt,  C.  J.,  "  it  is  a  fundamental  point 
of  law  that  a  fee  may  be  charged  or  aliened,  and  no  person 
natural  or  politic  [i.e.  corporate]  who  has  a  fee  but  may  alien  it."^ 
In  Mayor,  dc,  of  Colchester  v.  Loivten,^  Eldon,  C,  stated : — "  I 
have  no  doubt  that  independent  of  positive  law  as  to  the  legal 
powers  of  a  corporation,  corporations,  civil,  ecclesiastical  or  of 
whatsoever  nature,  could  in  point  of  law  alienate  lands  of  which 
they  were  seised  in  fee."  In  A.-G.  v.  Wilson*  Shadwell,  V.-C, 
said,  "  There  is  a  sort  of  public  trust  affixed  upon  that  [i.e. 
municipal]  property  which  before  the  [Municipal  Corporations] 
Act  was  passed,  was  mere  corporate  property  capable  of  alienation 
according  to  the  uncontrolled  will  and  pleasure  of  the  bodv 
corporate."  In  the  recent  important  case  of  Riche  v.  Ashbury 
Ry.  Carriage,  dec,  Co.^  Archibald,  J.,  said : — "  I  admit  that  at 
common  law  (as  was  resolved  in  the  case  of  Sutton's  Hospital) 

'  Skin.  602.  Compare  the  note  by  the  D.  6  ;  2  Inst.  75. 

reporter  at  the  end  of  Smith  v.  Barrett,  ^  1  Ves.  &  B.  226,  244.     But  later  on 

1  Siderf.    162,   "  Note  that  it  was  agreed  in  his  judgment  in  this  very  case  Lord 

by  all  that  at  this  day  a  corporation  of  Eldon  held  that   "  .speaking  of  corporate 

mayor  and  commonalty,   or  of  bailiffs,  purposes,   if   the  purpose,    though  the 

burgesses,    &c.,    may,  by  their  common  most.worthy  that  can  be  represented,  has 

seal,  grant  their  lands,   &o.,   for  life,  or  nof  that  character,  the  use  of  the  seal  is 

years,   or  in  fee,    and  that  will  be  good  equally  improper,  and  as  much  an  abu.ie 

against  all  their  successors,"  which  note  in  a  court  of  justice,  though  not  in  moral 

is  probably  worth  as  much  as  any  other  consideration  ; "  and  but  for  collateral 

unsupported  opinion  of  the  reporter.  circumstances,  i.e.  an  award  and  acqui- 

2  Litt.  Bk.,  360.    The  reference  to  Lit-  escence  by  the  plaintiffs,  he  would  have 

tleton,  however,  does  not  support  Lord  granted  the  relief  asked. 

Holt's  inference.  SeeCo.Litt.l33&223a;  <  9  Sim.  30,  49. 

1  W.  Bl.  165  ;  and  compare  Finch  Law,  *  L.  E.  9  Ex.  224,  292.     Compare  per 

84;  Co.  Litt.  224  a ;  Com.  Dig.  Condition,  Blackburn,  J.,  ibid.  263, 
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when  a  corporation  is  duly  created,  all  other  incidents  are  tacitly 
annexed,  such  as  ability  to  purchase  and  alien,  to  sue  and  be  sued, 
and  to  use  what  seal  they  will ;  and  that  even  a  clause  in  their 
charter  restraining  them  from  aliening  or  demising  but  in  a  certain 
form,  though  an  ordinance  testifying  the  desire  of  the  Crown,  is  to 
be  deemed  but  a  precept  and  not  binding  in  law,  so  that  a  corpora- 
tion thus  constituted  acquires  rights  of  contracting  as  extensive  as 
those  of  a  natural  person." 

Finally  may  be  cited  the  well-considered  language  of  a  very 
careful  author :  ^  "  All  civil  corporations,  such  as  the  corporations 
of  mayor  and  commonalty,  bailiffs  and  burgesses  of  a  town,  or  the 
corporate  companies  of  trades  in  cities  and  towns,  and  all  corpora- 
tions established  by  Act  of  Parliament  for  some  specific  purpose, 
unless  expressly  restrained  by  the  Act  which  establishes  them,  or 
by  some  subsequent  Act,  have  and  always  have  had  an  unlimited 
control  over  their  respective  properties,  and  may  alienate  in  fee  or 
make  what  estates  they  please  for  years,  for  life,  or  in  tail,  as 
fully  as  any  individual  may  do  with  respect  to  his  own  property." 
Exact  nature  Now,  first,  in  all  the  above  and  other  similar  opinions,  reference 
estates.  i^  made  to,  and  the  opinion  is  based  upon,  a  statement  of  Lord 

Coke  in  the  Sutton  Hospital  Case.  He  there  says:  "And  for 
direct  authority  on  this  point  in  22  Ed.  IV.,  Grant,  30,  it  is 
holden  bj"^  Brian,  Chief  Justice,  and  Choke,  that  a  corporation  is 
sufficient  without  the  words  to  implead  or  be  impleaded,  &c.,  and 
therefore  divers  clauses  subsequent  in  the  charter  are  not  of 
necessity  but  only  declaratory,  and  might  well  have  been  left  out, 
as  by  the  same  to  have  authority,  ability,  and  capacity  to  pur- 
chase, &c. ;  but  no  clause  is  added  that  they  may  alien,  &c.,  and 
it  needeth  not,  for  it  is  incident."  ^ 

But  this  is  simply  Lord  Coke's  own  statement.  He  apparently  is 
citing  from  the  Year  Books,  but  in  reality  the  citation  is  taken 
direct  from  Fitzherbert's  Abridgment,  "  Graunt,"  pi.  30  ;  and  both 
Fitzherbert  and  Coke  following  him  have  quoted  the  Year  Books 
wrongly,  the  case  intended  to  be  cited  being  Mich.  21  Ed.  IV. 
fol.  55,  pi.  28.  Upon  examining  this  case  it  will  be  found  that  the 
sole  question  was  as  to  the  power  of  the  King  to  grant  to  the 
members  of  a  corporation  exemption  from  serving  on  juries  out  of 
their  own  town  ;  that  two  of  the  judges  expressed  as  dicta,  "  that 
a  corporation  is  sufficient  without  words  to  implead  or  be  im- 
pleaded ; "  and  that  nothing  more  was  said,  nothing  which  could  in 
the  least  degree  warrant  the  rest  of  Lord  Coke's  note. 

Secondly,  there  has  not  yet  been  any  actual  decision  that  any 

'  1  Kyd.   "Corporations,"  108  ;  refer-  2  TO  Rep.  30  b. 

ring  to  limUh  v.  ISarrdt,  ]  Sijerf.  162. 
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corporations  have  at  common  law,  as  an  ordinary  incident,  apart 
from  express  provisions  or  special  circumstances,  the  unrestricted 
capacity  to  alienate  their  lands;  the  statements  put  forth  are 
mere  expressions  of  opinion;  while,  as  already  mentioned,  it  is 
admitted  that  the  capacity  to  alienate,  whatever  it  may  be,  is 
qualified  in  the  case  of  trusts  and  by  the  effect  of  the  doctrine  of 
Ultra  Vires. 

Thirdly,  there  are  many  positive  considerations  showing  that  They  are  not 
corporations  have  been  considered  not  to  hold  true  fees  simple,  simple. 
Thus  lands  may  be  given  to  a  person  with  a  proviso  that  he  shall 
not  alienate  them  to  a  religious   corporation,  or  in  mortmain,^  Proofs  of  this. 
which  proviso  would  be  perfectly  inoperative  if  it  were  directed 
against  ordinary  individuals.     Again,  upon  alienation  in  fee  to  a 
corporation  there   always  remained,  since  the   corporation   may  Reverter  to 
become  defunct,  a  possibility  of  reverter  to  the  grantor — "  the  real 
property  of  the  corporation  does  not  escheat  to  the  Crown,  but 
reverts  to  the  donor  or  his  heir,"  ^  but  upon  a  similar  grant  to  an 
individual,  the  grantor  "  has  no  possibility  of  a  reverter."  °     Lands  Corporations 
granted   in  fee  to  a  corporation,  are  gi-anted  to  them  and  their  selves  and™'' 
successors,  not,  as  in  other  cases,  to  their  heirs;  and  the  distinc-  their s«c- 
tion  is  not  merely  one  of  language  but  of  law,  for  bishops,  abbots, 
&c.,  on  succeeding  to  the  estates  of  their  sees  never  paid  reliefs,* 
and   therefore  could  not  have  been  considered   as  heirs,  or  in 
analogous  positions,  since  reliefs  were  incident  to  every  other  kind 
of  tenure.' 

Fourthly,  the  preambles  to  the  various  Mortmain  Acts  always  Mortmain 
speak  of  the  lands  as  if  held  by  the  corporations  in  a  manner — as 
to  the  powers  of  alienation — different  from  other  citizens.  Thus 
the  title  of  George  II.'s  Act  is  "  An  Act  to  restrain  the  disposition 
of  lands  whereby  the  same  become  unalienable."  But  if  corpora- 
tions hold  their  lands  in  fee  simple  absolute,  these  lands  are  ex  vi 
termini  alienable.  While  on  the  other  hand,  if  they  hold  them 
subject  to  the  condition  and  for  the  purpose  of  accomplishing 
the  ends  for  which  they  (the  corporation)  were  created,  it  is 
evident  that  their  lands  are  unalienable  if,  and  so  far  as,  such 
condition  and  purposes  would  be  defeated. 

Fifthly,  there  are  the  limitations  imposed  by  the  principle  of  Effect  of  Ultima 
Ultra  Vires,  in  those  cases  where  it  comes  into  play.     It  should  be  ^"^^' 
added  that  the  principles  of  equity  relating  to  trusts,  create  in  the 
case  of  trust  corporations  a  very  analogous  qualification. 

'  Bracton,  fol.  13  a,  pi.  1  ;  2  Inst.  66,  Bl.  165 ;  Dean  d-c.  of  Windsor  v.  JVehh, 

75.  Godb.  211. 

2  Per  Denman,  C.J.  ;  Mayor,   &c.   of         ^  Cx  Litt.  223  a. 
Colchester  v.  Brooke,  7  Q.   B.  339,  384  ;  *  Co.  Litt.  70  b. 

Co.  Litt.  13  b  ;  Burgess  v.   JVheatc,  1  W.  '•  Freeman  v.  BootJi,  3  Lev.  145. 
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Upon  the  whole  then  the  true  conclusion  seems  to  be  that  con- 
tained in  the  proposition  already  enunciated,  viz.,  first,  that  apart 
from  any  question  of  Ultra  Vires,  or  trust,  and  looking  to  the 
strict  common  law  only,  the  so-called  fees  simple  of  corporations, 
i.e.,  estates  granted  to  them  and  their  successors,  are  not  neces- 
sarily fees  simple  absolute,  but  are,  unless  surrounding  circum- 
stances raise  the  contrary  implication,  fees  simple  qualified  or 
conditional,  by  reason  whereof  the  ultimate  or  final  reversion 
remains  in  the  original  grantor  ;  and  secondly,  in  order  that  such 
estates  may  really  be  fees  simple  absolute  there  must  be  in  the 
deeds  of  conveyance  to  the  corporation  clear  and  explicit  language, 
making  them  such  and  amounting  to  an  extinguishment  of  all  the 
grantor's  rights  of  reverter,  reversion,  or  otherwise ;  but,  thirdly, 
that  corporations  holding  estates  in  what  purports  to  be  fee  simple 
can  convey  such  estates  in  fee  simple  absolute. 

SUBSECTION   V. — DEALINGS   WITH   REALTY. 

As  to  dealings  with  corporate  realty,  it  has  already  been  seen 
that  as  regards^  pure  personalty,  so  far  as  the  common  law  alone  is 
concerned  and  apart  from  the  principles  of  Ultra  Vires  or  trust, 
corporations  of  every  kind  may  dispose  of  and  deal  with  their 
personalty  as  they  please.     It  seems  also  to  be  admitted  without 

Pees  simple.  qualification  that  whatever  the  exact  nature  of  their  fee  simple 
interests,  by  the  common  law  and  apart  from  statutory  prohibi- 
tions or  the  principles  of  Ultra  Vires  or  trusts,  corporations  have 
to  the  extent  of  such  interests  full  power  of  dealing  with  and 
disposing  of  them.^ 

By  many  statutes,  however,  restrictions  have  been  imposed  on 
this  wide  power.      These  statutes-  mainly  concern   ecclesiastical 

Disabling  corporations  aggregate  or  sole,  and  are  known  as  the  Disabling  or 

Kestrammg  Acts  ;  and  they  are  more  particularly  directed  against 

to  whom  they    and  Contain  requirements  relating  to  leases.     The  persons  affected 

^PP  y-  by  the  Acts  are  archbishops  and  bishops,^  deans  and  chapters,^ 

colleges,*  hospitals,^  prebends,  parsons,  rectors  and  vicars,*  curates 
and  incumbents,''  and  there  are  numerous  special  statutes  to  a  like 
purport.^ 

'  Soo  Co.  Litt.    44  a,    67  n ;  Smllh   v.  Eliz.  c.  6. 

£arir/l.  1  Sid.  161  ;  ante,  pp.  54,  75.  '  13  Eliz.  e.  10  ;  14  Eliz.  o.  11  :  39 

-  1   Eliz.    c.    19  ;  89  &  40  Goo.    III.  Eliz.  c.  5. 

u.  41  ;  6  Will.  IV.  c.  20 ;  23  &  24  Vict.  »  13  Eliz.  c.  10  ;   6  Will.  IV.,  c.  20 ; 

c.  121.  and  compare  the  acts  cited  in  the  pre- 

"13  Eliz.  c.  10,  as  amended,  added  to  vious  notes, 

by  14  Eliz.   o.   11,    18  Eliz.   o.   11,   and  ?  14  Eliz.  c.  11:  compare  the  previous 

39  &  40  Geo.  III.  ..  41  ;    6  Will.   IV.  notes, 

c.  20.  a  For  example,  22  Car.  II.  e.  11. 

*  13  Eliz.  0.  10 ;  14  Eliz,  c.  11  ;  18 
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The    Municipal    Corporations    Act,    1835,    and    the    existing  Municipal 
Municipal  Corporations  Act,  1882,  respectively  restrict  the  power  ''°'^p'"'**'°°^- 
of  corporations  within  these  statutes  to  deal  with  their  lands. 


SECTION   III. — MODE   OF   ACQUISITION   OF   PROPERTY.  Acquisition. 

Pure  personalty  always  has  been  transferred  to  corporations  by  i-  Pare 
the  ordinary  means  by  which  it  has  been  transferred  to  private 
persons. 

With  respect  to  realty  and  impure  personalty,  however,  there  2.  Realty, 
have  been  many  differences. 


First. — Conveyance  inter'  vivos. 

Corporations  may  take  by  bargain  and  sale,^  or  feoffment,^  and  Conveyance 
now,  since  8  &  9  Vict.  c.  106,  by  grant,  whether  the  property  be  '"*^''  ''''""'• 
corporeal  or  incorporeal. 

Corporations  cannot  be  joint  tenants,'  though  they  may  be 
tenants  in  common,*  whether  with  each  other  or  an  ordinary 
person. 

They  cannot  be  copyholders.^ 

If  and  so  far  a;s  the  Mortmain  Acts  do  not  apply  they  can  be 
trustees  for  any  purpose,  public  or  private." 

Secondly. — Devises  to  Corporations. 

Henry  VIII.'s  Statute  of  Wills,''  in  introducing  the  power  of  wills  Act. 
willing  realty,  expressly  excepted  "bodies  politic  and  corporate," 
from  the  persons  to  whom  devises  might  be  made.  Consequently, 
after  as  before  that  statute,  corporations  could  not  receive  realty 
by  will,  whether  or  not  they  were  licensed,  and  whether  or  not  the 
lands  devised  were  intended  for  their  own  benefit  or  in  trust  for 
others.^ 

However,  after  the  passing  of  43  Eliz.  c.  4,  by  the  wide  inter- 
pretation given  by  the  Court  of  Chancery  to  that  statute,  it  was 
by  degrees  established  that  a  devise  of  lands  to  a  corporation  for 

'  Stdion's  Hospital  Case,  10  Eep.  34.  *  See  Dimes  v.  Grand  Juiiction  Canal 

2  Bailiffs,  &c.,  of  Ipswich  v.  Martin,  Co.,  9  Q.  B.  469. 

Cro.  Jac.  411.  "  A.-G.  v.  Drapers'  Co.,  6  Beav.  382  ; 

»  Co.  Litt.  190  a  ;  Bennett  v.  Holheclc,  Ee  Shrewsbury  School,  1  M.  &  C.   632  ; 

2  Wms.  Saund.  716  a,  n.  1  ;  Laiv  Guar-  see  Corporation  of  Gloucester  v.  Osborn,  1 

antee  Society  v.  Bank  of  England,  24  H.  L.  C.  285. 

Q.  B.  D.  406.  A  corporation  may  be  joint  ^  32  Hen.  VIII.  c.  1,  as  explained  by 

owner  of  a   ferry  and   entitled  to    an  34  &  35  Hen.  VIII.  c.  5. 

account  ;  JSaclceltv.  Multnomah  Ey.  Co.,  ^  Sonley  v.  Clockmakers'  Co.,  1  Bro.  C. 

53  Amer.  337,  12  Greg.  124.  C.  81  ;  see  per  Sugden,  Cli.  Ir.  in  1  Dru. 

"■  Co.  Lltt.  190  a.  &  War.  331,  332. 
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any  of  the  charitable  uses  therein  enumerated  was  good,  both  at 
first  in  equity  as  an  appointment,^  and  finally  at  law  as  a  simple 
devise.^ 
Wills  Ac'.  Corpoi-ations  are  not  excepted   in  the  present  Wills  Act,  and 

they  may  therefore  now  take  by  devise,  save  so  far  as  the  devise 
does  not  offend  against  the  pi'ovisioas  of  the  modern  Mortmain 
Acts. 

SECTION  IV. — DEALINGS  BY  CORPORATIONS  WITH  PROPERTY  HELD 
^  SUBJECT   TO   TRUSTS. 

No  corporation  which  holds  any  of  its  property,  real  or  personal, 
upon  trust  or  upon  conditions  in  the  nature  of  trusts  can  in  any 
way  deal  with  such  property  in  derogation  of  such  trust  or  condi- 
tions ;  but  though  this  is  quite  clear,  difficulties  arise  in  deter- 
mining, first  what  corporations,  and  secondly  what  dealings,  will  be 
within  and  subject  to  this  limitation. 


Trust 
corporations — 


varieties  of. 


Ecclesiastical 
corporations. 

Some  of  their 
purposes  are 
charitalle. 


1.   What  Corporattoihs. 

The  three  principal  varieties  of  what,  for  want  of  a  better  term, 
are  herein  called  trust  corporations,  are  : — 

1.  Ecclesiastical  corporations; 

2.  Charitable    corporations,    including   therein    all   corporate 

bodies  whose  aims  are  within  the  letter  or  spirit  of  43 
Eliz.  c.  4 ;  '^ 

3.  Municipal  corporations  within  5  &  6  Will.  IV.  c.  76  (now 

45  &  46  Vict.  c.  50). 

Of- these  classes,  the  second,  and  the  third  (if  enumerated  in  the 
schedule  to  5  &  6  Will.  IV.  c.  76,*  but  not  otherwise"),  beyond 
question  possess  their  property  upon  trusts,  the  due  administration 
of  which  will  be  enforced  by  the  Court. 

With  regard  to  ecclesiastical  corporations,  distinctions  must  be 
drawn.  Some  of  the  purposes  for  which  they  exist,  or  collateral 
thereto,  are  unquestionably  charitable  and  therefore  fiduciary. 
Thus  gifts  to  societies  for  the  advancement  of  religion,^  for 
repairing  or  adding  to  a  church  or  its  ornaments,7  for  building 


'  lioWs  Case,  Moore,  888;  A.-G.  v. 
Bowycr,  3  Ves.  Jr.  727.  See  A.-G.  v. 
Skinners'  Co.,  2  Euss.  407. 

'  Bmd.  Coll.  V.  Bishop  of  London,  2 
W.  Bl.  1182;  A.-G.  v.  Umjor,  die.,  of 
liijc,  7  Taunt.  04(j. 

"  See  the  numerous  decisions  ending 
with  the  recent  case  of  Wchstcr  v. 
Sonthni,  36  C.  D.  9. 

■1  S(w  J.-G.  V.  Wilson,  Or.  &  Ph.  1, 
and  similur  cases ;    and  post,  chnp.  iii. 


sect.  iii. 

'  A.-G.  V.  Portreeve,  Ac.,  of  Avon,  33 
L.  J.  Ch.  172. 

^  See  Chester  v.  Chester,  12  Eq.  444,  as 
to  the  "Society  for  the  Pi-opagation  of 
the  Gospel  in  Foreign  Parts." 

'  Fisk  V.  A.-G.,  4  Eq.  521.  Compare 
Iloarc  V.  Oabomc,  1  Eq.  585  ;  Hunter  v. 
BuUoek,  14  Eq.  45  ;  and  cases  there 
I'itod. 
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churches,^  for  paying  the  stipends  of  curates,^  singers,^  or  organists,* 
have  all  been  held  to  be  charitable. 

Next  there  is  the  peculiar  relation  in  which  ecclesiastical  corpo-  Their  relation 
rations,  and  more  often  the  heads  of  them  stand,  and  the  peculiar  *°  colleges,  &c. 
powers  which  they  possess,  with  regard  to  colleges,  schools,  alms- 
houses, and  similar  institutions  founded  in  connection  with  them, 
or  otherwise  more  or  less  completely  under  their  supervision  or 
control.^  This  relationship  is  in  some  respects  fiduciary,  in  others 
not;  and  its  exact  incidents  and  obligations  can  be  determined 
only  by  considering  in  each  particular  case  the  constitution  both  of 
the  corporation  and  of  the  allied  institution,  in  connection  with  the 
general  principles  of  ecclesiastical  and  charitable  law. 

Similar  remarks    apply  to  the   reciprocal    rights,   duties,   and  Their 
obligations  in  respect  of  pecuniary  and  proprietary  matters  existing  '"s™^^"^^- 
between  ecclesiastical  corporations  and  their  multitudinous  variety 
of  members,  canons,  prebends,  vicars   choral   and  lay,  scholars, 
fellows,  &c. 

2.  What  Dealings  with  Property  are  Prohibited. 

15.  Corporations  may  not  deal  with  their  property  in  any  I.  Greneral 

manner  whereby  they  wiU  be  incapacitated,  directly  P"^"^"'?®^- 
or  indirectly,  from  duly  performing  a  trust  incidental 
thereto. 

This  is  the  only  general  rule  which  can  be  laid  down.  It  is 
easily  applied  in  cases  where  the  transactions  will  manifestly  be 
directly  detrimental  to  the  trust  funds  by  decreasing  or  imperilling 
the  amount  thereof.  Thus,  the  engaging  in  legal  proceedings,^  or 
the  making  applications  to  Parliament,''  at  the  trust  expense, 
unless  perhaps  in  pure  defence  of  the  trust,^  is  improper,  and  will 
be  restrained. 

Under  many  circumstances,  difficulties  will  arise  in  determining 
how  far,  and  to  what  matters  the  application  of  the  above  rule 
extends ;  but'  there  can  be  no  doubt  that, 

16.  In  considering  whether  or  not  certain  transactions  with  indirect 

corporate  trust  property  are   allowable,  no  attention 
can  be  paid  to  the  benefits  which  may  indirectly  result. 

1  See  per  Eldon^C,  in  .4. -ff.v.  Pear-  Bochester,    7   Hare,   532,    17  Q.   B.   1  ; 
Son,  3  Mer.  409.  Hayman  v.  Governors  of  Rugby  School, 

2  A.-G.   V.   Parker,    1  Ves.   Sr.   43  ;  18  Eq.  28,  and  cases  cited.     Compare  16 
Pewnington  v.  Buckley,  6  Hare,  453.  &  17  Vict.  c.  137,  s.  46. 

3  Turner  v.  Ogden,  1  Cox,  316.  ^  See  part  iii.  chap.  xiv. 
*  See  A.-G.  v.  Oakaver,  cited  1  Ves.          '  See  part  iii.  chap.  xi. 

Sr.  535.  ,  ^  See  last  two  notes. 

'  See  Whision  v.  Dean  and  Chapter  of 

B.U.V.  a 


benefits. 
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Eisking  trust 
funds. 


The  defence,  that,  despite  a  little  present  risk  or  expense, 
the  trust  will  eventually  be  gi-eatly  improved,  has  been  again  and 
again  raised  and  disallowed.^  Similarly,  trust  funds  may  not  be 
immingled  in  any  engagement  which,  from  circumstances  beyond 
the  corporate  control,  may  cause  a  loss  thereof.  Thus,  the  pur- 
chase of  a  sub-lease,  the  original  demise  of  which  contained  cove- 
nants forfeiting  the  whole  lease  on  certain  breaches,  wiU  be 
restrained  as  being  an  improper  transaction  by,  if  not  positively 
Ultra  Vires  of,  a  municipal  corporation.^  But  such  a  transaction 
would  not,  in  the  case  of  a  commercial  corporation,  be  necessarily 
void  as  being  Ultra  Vires  or  merely  impolitic* 


3.  Alienation. 

II.  Alienation       Here  the  only  question  is  as  to  the  existence  of  the  power  per  se, 
considered        assuming  the  proposed  exercise  to  be  bond  fide.     Now  this  may 
have  three  effects : — 

1.  it  may  be  an  absolute  alienation,  or  rather  a  destruction 

and  dissipation  of  the  property ; 

2.  it  may  be  a  conversion  merely ; 

3.  it  may  be  by  way  of  lease. 


Absolute 
alienation. 


Conversion — 


special  power 
to  effect. 


The  first  proceeding  is  plainly  illegal— it  is  a  simple  breach  of 
trust,  which  can  be  authorised  only  by  the  direct  interposition  of 
the  Legislature. 

Th&  second  proceeding,  conversion,  will  assume  many  different 
forms — a  transfer  of  realty  into  personalty,  or  vice  versd,  or  a 
transfer  from  one  of  the  many  varieties  of  either  realty  or  per- 
sonalty into  another  variety  of  the  same  species.  If  there  be  in 
the  constating  instruments  authority  to  effect  such  transformation, 
the  corporation  will  probably  in  all  cases  be  left  free  to  exercise 
such  authority  at  its  pleasure. 

In  the  absence  of  such  special  authority,  the  matter  is  doubtful. 

It  would  seem,  however,  in  the  first  place,  that  a  corporation 
cannot  propria  motu  work  a  conversion  of  its  trust  funds  from 
realty  into  personalty  or  the  converse,  and  probably  not  from  one 
form  of  realty  into  another.* 


•  Sco  the  cases  cited  in  the  chapters 
referred  to  in  the  last  three  notes,  and 
especially  Munt  v.  Shrexoshury  and 
Chester  Ry.  Co.,  13  Beav.  1. 

2  Miilhollandv.  Coi'v.  of  Belfast,  9  Ir. 
Ch.  292. 

»  Si^o  Ta/r  Vale  Ry.  Co.  v.  Macnah,  L. 
R.  6  H.  L.  169. 


■■  See  A.-G.  v.  Breltinglmm,  3  Beav. 
91  ;  and  consider  the  negative  reasoning 
which  follows  from  the  express  powers  of 
leasing,  investment,  &c.,  given  to  Charity 
Trustees  by  the  Charitable  Trusts  Acts, 
especially  16  &  17  Vict.  c.  137,  ss.  24- 
6  ;  18  &  19  Vict.  c.  124,  ss.  16,  32-8. 
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Secondly,  by  section,  24  of  the  Charitable  Trusts  Act,  1853,^  the 
Charity  Commissioners  may  authorise  a  sale  or  exchange  of  the 
lands  of  charities,  and  by  section  25  they  may  direct  the  redemp- 
tion of  rent-charges ;  and  these  powers  are  amplified  and  amended 
in  the  Amendment  Act  of  1855.^ 

Thirdly,  the  Court  of  Chancery,  in  virtue  of  its  inherent  juris-  Whether  Court 
diction,  has   and,  notwithstanding  the  creation   of  the   Chai'ity  can  authorize 
Commissioners,  still  retains  a  wide  control  over  the  disposal  of  ^  ^^'^'  ^°-~ 
corporate  as  of  ordinary  trust  funds.     But  the  decisions  as  to  the  decisions  for; 
Court's  power  of  directing  a  conversion  are  very  conflicting.     In 
favour  of  such  power  there  are  a  decision  of  Plumer,  M.  K.,^  another 
of  Grant,  M.R.,*  a  third  of  Lord  Alvanley,^  and  dicta  of  Lord 
Brougham^  and  Lord   Langdale,''  though   in   each   case  it  was 
admitted  that  the  power  ought  to  be  exercised  only  in  very  special 
cases. 

Contrary,  there  is  an  express  decision  by  Sir  E.  Sugden,  when  against. 
Chancellor  of  Ireland,^  a  very  strong  expression  of  opinion  by 
Lord  Eldon,'  and  the  decision  of  Shadwell,  V.-C,  in  A.-G.  v. 
Mayor,  &c.  of  NewarhP  where  he  refused  even  to  direct  an  en- 
quiry as  to  whether  a  proposed  sale  of  charity  lands  Avas  proper 
and  beneficial, 

SECTION  V. — DEALINGS  BY  CORPORATIONS   WITH   PROPERTY,  WITH 
SPECIAL   REFERENCE  TO  THE  DOCTRINE   OP   ULTRA   VIRES. 

It  will  be  clearly  understood  that  this  section  deals  only  with 
the  doctrine  of  Ultra  Vires,  apart  altogether  from  any  question  of 
trust.  Frequently  the  two  principles  concur  to  restrict  and  qualify 
corporate  powers.  It  is  also  assumed  that  the  Mortmain  Acts  are 
inoperative. 

SUB-SECTION  1. — EFFECT  OF  ULTRA  VIRES  ACQUISITION 
OF  PROPERTY. 

To  what  extent'  do  the  principles  of  Ultra  Vires  affect  the 
acquisition  by  corporations  of  property  ?  Suppose  that  a  corpora- 
tion has  no  power  to  acquire  property,  or  particular  property,  and 
a  transaction  takes  place  purporting  to  be  a  transfer  to  the  corpo- 

'  16  &  17  Vict.  c.  137 ;  18  &  19  Vict.  ''A.-G.   v.   Pilgrim.,   12    Beav.    57. 

c.  124,  ss.  32,  35,  36,  38.  See  A.-G.  v.  Davey,  19  Beav.  521,  525. 

2  See  last  note.  '  Re  Suir,  &c.  School,  3  J.  &  Lat.  174  ; 

'  A.-G.  T.  Gross,  3  Mer.  539.  A.-G.  v.   Mayor,  &c.    of  Plymouth,   9 

*  A.-G.  v.  Warren,^  Swanst.  302.  Beav.  67. 

=  A.-G.  V.  Buller,  Jac.  407-8.  '  A.-G.  v.  Buller,  Jac.  412. 

«  A.-G.   V.   Eungerford,  2  01.   &  F.  '»  1  Hare,  395,  402. 

357.-      ■       ' 
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ration  of  any  such  property,  e.  g.  the  transfer  to  a  railway  company 
of  a  hotel— what  is  the  result  ?  Is  the  transaction  simplj  void  or 
inoperative  ? 

The  answer  seems  to  be  that  (apart  from  express  prohibition 
contained  in  a  statute)  the  transfer,  as  a  matter  of  title  and  owner- 
ship, is  good  and  complete,  and  that  the  property  so  pui-porting  to 
be  transferred  is  really  and  effectively  vested  in  the  corporation. 
The  proceeding  may  be  improper  on  the  part  of  the  oflScials  con- 
cerned. The  corporation,  or  the  opposite  party,  may  be  able  by 
legal  proceedings  to  rescind  the  transaction.  Probably  the  corpo- 
ration will  be  under  no  liability  for  payment  of  the  purchase 
money .^     But  till  rescission  the  property  has  passed. 

17.  Property  legally  and  by  formal  transfer  or  conveyance 
transferred  to  a  coi'poration  is  in  law  duly  vested  in 
such  corporation,  even  though  the  corporation  was  not 
empowered  to  acquire  such  property. 

Ayers  v.  South  Australian  Banking  Co?  is  a  good  illustration 
of  this  principle.  A  banking  company  incorporated  by  charter, 
which  contained  a  clause  declaring  that  it  should  not  be  lawful  for 
the  company  to  advance  money  on  the  security  of  merchandise, 
advanced  money  on  the  faith  of  receiving  as  security  a  preferential 
lien  on  the  wool  of  an  ensuing  clip  to  be  shorn  from  the  sheep  of 
the  party  in  whose  favour  the  advances  were  made,  but  who  was 
not  in  the  actual  possession  of  the  sheep,  though  a  part  owner  of 
the  sheep  and  the  agent  of  the  other  owners,  for  whose  benefit  the 
advances  had  been  made.  On  appeal  to  the  Privy  Council,  it  was 
held,  in  an  action  of  trover  by  the  company  on  such  agreement 
giving  them  a  preferable  lien,  that  the  same  was  maintainable, 
and  that  the  banking  company  were  entitled  to  recover  for  the 
value  for  the  wool  on  such  preferable  lien.  As  to  the  objection 
that  the  transaction  was  Ultra  Vires,  the  Court  said  : — "  Now,  un- 
questionably, a  great  many  questions  might  be  raised  on  the  effect 
of  that  clause  in  the  Charter,  which  may  be  of  very  great  impor- 
tance, but  which  also,  being  of  gi-eat  difficulty,  their  lordships  do 
not  think  it  necessary  to  give  any  opinion  upon  ;  there  may  be  a 
question  as  to  what  are  the  transactions  which  come  really  within 
the  clause,  and  whether  this  particular  case  does  come  within  it. 
There  may  be  also  question  whether  under  any  circumstances,  the 
effect  of  violating  such  a  provision  is  more  than  this,  that  the 


'  Though  it  must  either  return  the 
property  or  recoup  the  owner  to  the  ex- 
tent of  any  benefit  received  by  it.  Part  v. 
chapter  i. 


=  L.  R.  8  P.  C.  548.  Compare  0.  E. 
Ry.  Co.  v.  Turner,  8  Ch.  149  ;,and  Over- 
seers of  Putney  v.  L.  ct  S.  W.  £y.  Co., 
1891,  1  Q.  B.  440. 
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Crown  may  take  advantage  of  it  as  a  forfeiture  of  the  Charter. 
But  the  only  point  which  it  appears  to  their  lordships  is  necessary 
to  be  determined  in  the  present  case  is  this,  that  whatever  effect 
such  a  clause  may  have,  it  does  not  prevent  property  passing, 
either  in  goods  or  in  lands,  under  a  conveyance  or  instrument 
which,  under  the  ordinary  circumstances  of  law,  would  pass  it. 
The  only  defence  which  can  be  set  up  here  (there  is  no  plea  of 
illegality)  is  under  the  plea  of  not  possessed,  that  the  right  of 
property  and  the  right  of  possession  never  passed  to  the 
plaintiffs.  Their  lordships  are  of  opinion  that  whatever  other 
effect  it  has,  it  cannot  have  the  effect  of  preventing  the  property 
passing." 

This  was  a  case  of  personalty.  But  the  reasoning  applies  equally 
to  realty.  The  proposition  is  further  illustrated  by  the  many  cases 
where  banks  and  other  corporations  have  made  advances  to  or 
otherwise  become  creditors  of  third  parties,  and  have  obtained 
satisfaction  of  their  claims  by  acquiring  and  disposing  of  property 
which  prima  facie  it  was  altogether  Ultra  Vires  on  their  part  to 
acquire.^ 

SUB-SECTION  II. — PERSONALTY. 

It  is  quite  clear  that  as  regards  all  corporations  to  which  the 
principles  of  Ultra  Vires  apply  the  acquisition  of  personalty  is  like 
the  engaging  in  any  other  transaction — it  can  be  acquired  whether 
as  to  amount  or  description  only  in  accordance  with  the  capacities 
expressly  given  to  a  corporation  in  its  constating  instruments,  or 
necessarily  incidental  to  it  for  the  due  prosecution  of  its  enter- 
prise. 

18.  Corporations  can  acquire  personalty  only  in  such  amounts 
and  of  such  nature  as  are  expressly  authorised  or 
may  reasonably  be  required  for  carrying  out  their 
enterprise  or  objects. 

In  Pearce  v.  Madison,  dtc,  RR.  Go.,^  where  the  defendants  had 
purchased  a  steamboat  to  run  from  one  of  their  termini  for  the 
purpose  of  carrying  passengers  on  to  another  railway,  the  purchase 
was  held  to  be  Ultra  Vires,  and  they  were  consequently  not  liable 
upon  the  notes  given  for  the  steamboat. 

Horsey  s  Claim,^  though  relating  to  land,  is  a  case  illustrating  Horsey's  claim 
this  principle.     There,  in  a  winding  up,  the  claim  of  the  landlord 

'  See  post,  pp.   86-7  ;   and  chap,  ii,  '  5  Eq.  561  ;  Sensselaer,  <fec.,  RR.  Co. 

sect.  ii.  V.  Davis,  43  N.  Y.  137. 

2  21  How.  441. 
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for  rent  was  objected  to  on  the  ground  that  the  taking  of  the 
premises  was  Ultra  Vires.  The  company  had  taken  on  lease  a 
house  too  large  for  their  own  needs,  and  had  let  off  the  portion 
which  they  did  not  require.  Page-Wood,  V.-C,  said  the  point 
was  :  "  Did  they  [i.e.,  the  company]  take  this  house  for  a  specula^ 
tion  in  order  to  let  it  again,  or  for  their  own  purposes  1  That  is 
the  real  question,  and  it  can  be  answered  only  in  one  way.  I  do 
not,  therefore,  think  the  taking  of  this  house  was  Ultra  Vires." 
He  consequently  admitted  the  landlord  to  claim  as  a  creditor  in 
the  winding  up  of  the  company. 

This  case  also  shows  the  reasonable  construction  which  will 
be  put  upon  the  powers  of  corporations  with  respect  to  their 
acquisitions  whether  of  pure  personalty  or  other  forms  of  property. 
If  they  have  the  power,  and  exercise  it  bond  fide,  it  is  no  objection 
that  they  acquire  too  much.^  If,  however,  a  transaction  purporting 
to  be  the  acquisition  of  property,  personal  or  real,  by  a  corporation 
which  has  power  to  acquire  such  property  is  in  reahty  not  a  bcmd 
fide  acquisition  for  the  corporate  purposes,  but  a  transaction  of 
another  kind,  or  with  a  view  to  other  than  the  true  corporate 
purposes,  then  the  so-called  acquisition  will  be  Ultra  Vires.^ 

There  are  various  instances  in  which  the  acquisition  of  property 
has  been  held  good  on  grounds  of  necessity,  and  on  principles  con- 
nected with  management  rather  than  property,  which  may  be  thus 
enunciated — 


General 
principle  as 
to  conduct  of 
business. 


19.  Transactions  resulting  in  the  acquisition  of  property, 
though  otherwise  Ultra  Vires,  will  frequently  be  sup- 
ported, provided  they  (1)  are  necessitated  by  special 
circumstances,  (2)  could  not  have  been  foreseen  and 
anticipated,  (3)  are  temporary  measures,  and  (4)  are 
matters  of  management. 

It  was  upon  this  principle  that  the  validity  of  certain  trans- 
actions in  shares  by  the  Eoyal  Bank  of  India  was  decided,  and 
the  bank  fixed  with  liability  in  respect  thereof  ^  A  banking  com- 
pany I.,  the  articles  of  which  in  general  terms  gave  the  directors 
very  ample  power  of  management,  advanced  money  on  the  deposit 
of  shares  in  company  A.  The  directors,  becoming  alarmed  by  a 
judicial  opinion  that  the  shares  remained  within  the  order  and 
disposition   of  the   depositors,  passed  a  resolution  to  have  the 


'  Compare  Sprn >■  v. Cmv/ord,  1  -1  Wend. 
20,  2,'J  ;  and  Simpstm  v.  U'csl minster 
Palace  Hotel  Co.,  8  H.  L.  C.  712. 

'•^  Yorkshire.  Rij.  IVagoii  Co.  v.  Mac- 
lure,  19  C.  D.  478,  21  ib.  309,  where 
Kay,  J.,  hold  that  the  transaction  was 


bad  as  being  in  truth  a  borrowing  of 
mouey,  whereas  the  Court  of  Appeal  held 
it  good  as  being  »  bmid  fde  sale  and 
hiring  of  rolling  stock. 

'  M  Asiatic  Banking    Corp.,   Royal 
Bank  of  India's  case,  L.  E.  4  Ch.  252. 
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shares  transferred  into  the  name  of  company  I.  or  its  manager. 
They  were  accordingly  transferred  into  the  name  of  company  I, 
which  was  registered  as  shareholder,  sold  some  of  the  shares  and 
received  the  purchase  money,  and  received  the  dividends  on  the 
rest.     Company  A.   was  afterwards   ordered   to   be    wound   up. 
Under  these  circumstances,  the  Court  of  Appeal  held,  (1)  that  if 
the  transactions  had  been  a  speculation  or  course  of  dealing  in 
shares  by  company  I.  they  would  have  been  Ultra  Vires  of  the 
company,  and  in  such  case  the  acts  of  ownership  exercised  by 
company  I.   over    the    shares  would    not    have    prevented    its 
repudiating  them  :  but  (2)  that  the  transactions  were  not  of  such 
nature  and  were   excused  .  by  the  special  circumstances ;    and, 
therefore,  that   company  I.  was  rightly  placed   on  the   list   of 
contributories.     Although   buying  the   shares    of    another   com- 
pany,  as   a  speculation,   would  have  been  Ultra  Vires,  yet  it 
was  within  the  powers  of  the   company  as  bankers  to  advance 
money  on  the    deposit   of  shares   and   to    do  all   such   acts   as 
were  reasonable  and  proper  for  making  the  security  available.^ 

20.  Mercantile    corporations    not    expressly  restricted  may 
alienate  the  whole  of  their  tangible  assets. 

First. — A  mercantile  corporation  may  convert  its  various  species 
of  personal  property  into  money.  This  was  so  decided  in  Wilson 
V.  Miers.^    The  action  was  against  directors  for  an  alleged  breach 


1  Selwyn,  L.  J.,  tlius  expressed  the 
principle  involved  : — "  It  is  said  that  the 
consequence  is  one  of  very  great  hardship 
as  involving  the  shareholders  in  the 
Eoyal  Bank  of  India  in  a  great  number 
ofliahilities  in  respect  of  other  companies 
with  which  they  have  had  nothing  to  do; 
and  many  cases  have  been  suggested  in 
argument,  such  as  that  of  bankers  be- 
coming partners  in  a  brewing  company 
or  a  shipping  company,  or  many  other 
things  with  which  in  their  own  Articles 
of  Association  they  had  no  connection 
whatever.  But  I  think  the  answer  to 
that  is,  that  such  dangers  are  necessarily 
involved  in  lending  money  upon  securi- 
ties of  this  kind.  Take  for  instance  the 
common  case  of  a  banker  advancing 
money  upon  the  security  of  a  ship  and 
the  freight.  Nothing,  probably,  would 
be  further  from  the  notion  of  the  banker 
than  entering  into  any  transaction  re- 
specting the  sailing  of  the  ship  or  receiv- 
ing the  freight  in  respect  of  that  ship. 
But  if  he  is  obliged  to  foreclose  his 
security,  if  he  is  obliged  to  take  possession 
of  the  ship,  then  as  a,  prudent  man  he 
would  necessarily  become  involved  in  the 
management  of  the  sailing  of  the  ship  and 


receiving  the  freight,  as  constituting  the 
only  means  by  which  he  could  recover 
the  money  he  had  advanced.  I  may 
mention  one  very  familiar  instance  known 
to  us  all,  that  of  a  well-known  insurance 
company.  Having  lent  money  upon  the 
security  of  a  mortgage  on  laud  in  Galway, 
and  having  been  obliged  to  foreclose  that 
mortgage,  they  became  dealers  in  land  in 
Galway  on  a  very  large  scale.  So  in  this 
case,  if  it  is  once  established  that  it  was 
within  the  authority  of  the  directors  to 
lend  money  upon  the  security  of  shares, 
it  necessarily  follows  that  anything  which 
was  a  prudent  and  proper  act  for  them  to 
do  with  a  view  to  obtaining  the  benefit  of 
such  security  was  equally  within  the 
scope  of  their  authority.  If  it  could 
have  been  shown  that  it  was  an  act  abso- 
lutely prohibited  by  their  Memorandum 
or  Articles  of  Association,  then,  no  doubt, 
a  different  question  would  have  arisen, 
the  act  would  have  been  Ultra  Vires  and 
incapable  of  confiiination  or  ratifica- 
tion."—4  Ch.  260-1. 

2  10  C.  B.  N.  S.  348.  In  Lord  v. 
Copper  Miners  of  England,  2  Ph.  740, 
a  similar  transaction  for  the  purpose 
of   liquidating    the     company's    affairs 
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of  warranty  arising  thus :  The  defendants  employed  the  plaintiffs 
to  find  a  purchaser  for  the  whole  of  the  company's  vessels.  They 
(the  plaintiffs)  accordingly  negotiated  a  sale  with  one  C;  the 
negotiation,  however,  went  off  upon  an  objection  raised  by  C.'s 
solicitors,  that  the  directors  had  no  power  to  sell  the  whole  of  the 
vessels ;  and,  thereupon,  the  plaintiffs  brought  their  action  for 
their  commission,  £3,000,  against  the  directors,  averring  an 
implied  warranty  on  the  part  of  the  latter  that  they  had  power 
to  sell,  although,  in  fact,  they  had  not.  A  verdict  was  entered 
for  the  plaintiffs  for  the  full  amount  claimed,  but  the  Court  of 
Common  Pleas  set  it  aside.  Erie,  C.  J.,  said :  "  I  am  of  opinion 
that  the  plaintiffs  fail,  because  as  to  the  contract  between  the  com- 
pany and  C,  I  think  it  was  a  contract  binding  on  the  company, 
being  made  under  the  general  authority  given  to  the  directors  to 
sell  their  ships.  The  authority  extended  to  sell  some  ships,  and  if 
some,  there  is  no  rule  of  law  limiting  it  to  less  than  twelve  [the 
whole],  or  to  a  part  only.  The  directors  have  the  duty  to  protect 
the  general  interests  of  the  shareholders  according  to  their  judg- 
ment. If  the  ships  could  only  be  navigated  at  a  loss,  they  may  let, 
cease  to  navigate,  or  lay  them  up,  or,  if  it  would  be  more  profit- 
able, sell."  The  decision  being  that  the  directors  had  authority  to 
sell,  it  follows  db  fortiori  that  their  principal,  the  corporation 
itself,  would  have  had  at  least  an  equal  power. 
2  Temporary  Secondly.  A  mercantile  corporation  may  alienate  temporarily 
the  whole  of  its  tangible  assets,^  even  in  those  cases  where  the 
assets  are  necessary  to  the  continued  active  existence  of  the  corpo- 
ration, and  where  consequently  by  the  alienation  such  existence  is 
for  the  time  put  into  abeyance. 

This  proposition  is  correct  only  under  peculiar  circumstances ; 
but  that  there  are  cases  where  it  is  correct,  is  established  by 
Featherstonhaugh  v.  Led  Moor  Porcelain  Clay  Co?  Here  a  com- 
pany was  incorporated  in  the  first  place  for  "  the  working,  prepara- 
tion, and  sale  of  porcelain  clay,"  with  power,  if  it  should  be  deemed 
expedient  after  the  original  business  had  become  developed,  to 
combine  "mining  operations"  with  the  original  business.  By 
the  company's  deed  it  was  provided  that  it  should  be  competent 
for  any  extraordinary  general  meeting,  by  a  majority  of  two- 
thirds  in  number  of  the  shareholders,  to  empower  and  require 
the  directors  to  bind  the  company,  and  every  shareholder  thereof, 
to  any  act,  deed,  matter,  or  thing  whatsoever  which  the  company, 

was    uphold    against    the  wishes    of  a  u-are,    &e.,  Canal   Co.    7  C    E    Green 

niemher.  410,    9   Id.    455,    24    N.  J.    Eq.   466'; 

1  Soo  next  proposition  for  the  quali-  Conn   v.     Purt    Henry   Iron    Co     12 

ficatioiis  under  which  this  holds  good.  Barb.   27.  ' 

-  1  Vui\.  318.     Cora^ma  Black  Y.  Dda- 


alienatioD. 
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by  virtue  of  its  coi-porate  capacity  or  otherwise,  or  all  the  share- 
holders together,  would  be  enabled  to  make,  do,  or  execute  if  the 
consent  of  every  shareholder  were  given  thereto  :  also  that  the 
directors  should  have  power  to  make  contracts,  and  in  case  it 
should  be  doubtful  whether  it  was  in  the  competence  of  the 
directors  to  conclude  any  contract,  the  same  might  be  submitted 
to  an  extraordinary  general  meeting,  and  if  sanctioned,  should 
be  binding  upon  every  shareholder,  whether  under  incapacity  or 
not,  in  like  manner  as  if  every  shareholder  were  sui  juris  and  had 
consented.  The  company  obtained  leases  of  land  for  ninety-nine 
years,  commenced  business  in  1852,  and  paid  one  dividend  and  no 
other,  the  undertaking  not  turning  out  successful.  It  was  held 
that,  after  a  period  of  nine  years  of  unsuccessful  working,  a  majority 
of  two-thirds  of  the  shareholders  in  general  meeting  was  empow- 
ered under  the  above  clauses  to  authorise  the  directors  to  make  a 
valid  mining  lease  for  twenty-one  years  of  the  whole  of  the  works 
and  buildings  of  the  company .^ 

But  the  last  two  decisions  do  not  go  far  enough  to  establish  the 
proposition  in  its  entirety.  The  question  is,  can  a  mercantile  cor- 
poration, not  having  an  express  power,  always  alienate  absolutely, 
that  is,  convert  into  money  or  into  rent  or  royalty  the  whole  of 
its  assets,  reaP  as  well  as  personal?*  This  apparently  was  the 
decision  in  Wilson  v.  Miers*  with  regard  to  personal  chattels. 
Therefore  the  answer,  it  is  submitted,  must  be  the  same  as  to 
realty  and  chattels  real.  Perhaps,  however,  such  a  proceediug, 
though  not  Ultra  Vires  in  the  strict  sense,  would  be  so,  special 
circumstances  apart,^  in  the  secondary  sense,  i.e.,  would  be  a 
transaction  to  which  any  member  could  refuse  his  assent.^ 

21.  But,  semble,  the  last  proposition  is  correct  only  if  and  so  far  Conditions  of . 
as  the  alienation  (a)  is  allowed  by  the  nature  of  the  busi- 

•  Page  liVood,  V.-C,  said:  "The  test,  part  of  the  case),  they  would  have  it 
at  least  for  the  pui-poses  of  this  case,  back  in  a  more  profitable  condition  at  the 
may  well  be  :  Have  the  company,  end  of  the  twenty-one  years.  They  have 
by  this  act  which  they  intended  to  not  exceeded  their  powers,  because  no- 
carry  into  efiFect  by  force  of  the  clause,  body  can  contend  that  parting  with  their 
either  on  the  one  hand  abandoned  their  property  for  a  certain  time  is  exceeding 
purposes  (these  were  the  two  cases  put  by  their  powers  beyond  this,  that  during  all 
Lord  Campbell),  or  oil  the  other  hand  that  time  they  are  not  carrying  on  the 
exceeded  their  purposes?  Have  they  business." — 1  Eq.  329. 
done  either  one  or  the  other  ?  It  appears  ^  Any  special  considerations  as  to  land 
to  me  they  have  not  abandoned  the  pur-  will  bo  dealt  with  poit,  in  sect.  2  of  this 
poses  of  the  company  ;  they  have  granted  chapter. 

a  lease  for  twenty-one  years,  and  so  far,  '  Expressly  decided  in  the  affirmative 

they  have  agreed  to  take  a  rent  for  their  in  State  v.    Western  Irrigation  Co.,   10 

property  instead  of  working  it  themselves  Amer.  St.  R.  166,  40  Kans.  96. 

and  taking  the  profit.     At  the  end  of  *  VU  supra. 

twenty-one  years  they  are  to  have  the  *  Lord    v.     Governor,     i&c.,     Copper 

whole  of  the  property  back,  and,  as  it  Miners  in  England,  2  Phill.  740. 

appeared  to  them  (that  is  the  true  way  to  ^  Gregory  v.  Patchett,  33  Beav.  607. 
put  it,  for  they  are  the  sole  judges  on  that 
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ness,  (b)  is  called  for  by  the  urgent  necessities  of  the  case, 
and  (c)  does  not  constitute  a  peculiar  hardship  to  or  other- 
wise specially  infringe  upon  the  rights  of  individual  corpo- 
rators. 

For  the  proof  of  the  first  and  second  of  the  qualifications  here 
noticed,  reference  should  be  made  to  the  various  authorities 
already  cited.  In  each  of  these  it  is  clearly  recognised  that  such 
transactions  as  are  now  in  statement  are  justifiable  only  under 
special  conditions  as  to  both  the  corporate  business  and  the  cir- 
cumstances of  the  case,i — that  the  doctrine  of  Ultra  Vires  supposes 
that  a  corporation  acquires  property  for  its  own  use,  neither  more 
nor  less  than  it  needs,  with  the  intention  of  utilising  the  same  by 
its  own  agents ;  and  that  it  does  not  ab  initio  propose  to  transfer 
such  property  to  others.  The  third  qualification  is  considered  at 
length  in  Part  VI.,  Chapter  II. 

SUB-SECTION   III. — REALTY.^ 

1.  Acquisition  and  holding  of  Lands  and  other  Real  Rights. 

It  has  already  been  seen,  first,  that  there  must  be  a  dispensation 
from  the  Mortmain  Acts  to  enable  corporations  to  hold  lands ; 
secondly,  that  in  the  absence  of  explicit  expressions,  the  estates  of 
corporations  in  fee  are  not  necessarily  absolute — that  their  owner- 
ship of,  and  their  powers  of  dealing  with,  such  estates  are  always 
limited  by  the  paramount  and  final  ownership  remaining  in  the 
original  grantor  ;  and  thirdly,  that  they  may  have  absolute  owner- 
ship either  because  the  grantor  has  clearly  parted  with  this  scintilla 
of  right,  or  by  virtue  of  express  authority  from  the  Legislature. 

But  these  are  not  the  only  conditions.  Corporations  can  acquire 
lands  only  if,  and  so  far  as,  they  have  authority  in  this  behalf. 
By  virtue  of  the  principles  of  Ultra  Vires,  their  capacity  to  take 
or  deal  with  lands  will  not  go  beyond  powers  expressly  vested  in 
them,  or  what  is  required  for  carrying  into  effect  the  objects  for 
which  they  were  created. 

22.  Corporations  can  acquire  lands  and  other  real  rights  only 
when  and  so  far  as  they  have  power,  express  or  implied, 
in  this  behalf^ 

If  there  are  any  "  ordinaiy"  corporations,  they  may  acquire 


'  See  last  two  notes. 

*  Including  chattels  real ;  the  principles 
applicable  to  realty  are  with  few  if  any 
qualifications  applicable  to  leaseholds. 

^  Tliis     proposition    applies    oqually 


where  the  attempt  is  made  to  claim  that 
a  corporation  has  acquired  land,  ease- 
ments, or  other  rights  by  prescription. 
Lee  Comervanaj  Board  v.  Button,  12  C. 
D.  383,  6  App,  685,  and  cases  there  cited. 
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and  deal  with  lands  to  any  extent  and  in  any  way,'^  and  invest 
their  funds  in  lands.^ 

These  corporations  apart,  in  all  other  cases  it  is  quite  clear  that  the 
acquisition  of  lands  is  like  the  engaging  in  any  other  transaction 
— it  can  only  be  made  when  power  in  this  behalf  either  is  expressly 
given  to  the  corporation  in  its  constating  instruments,  or  is  neces- 
sarily incidental  to  it  as  a  concomitant  to  the  due  prosecution  of 
its  ordinary  business.  And  not  only  will  the  capacity  of  a  corpo- 
ration to  take  land  at  all  depend  on  the  doctrine  of  Ultra  Vii-es — 
on  the  question  whether  or  not  dealings  in  lands  are  conducive  to 
its  purpose — but  the  actual  extent  of  that  capacity,  the  amount 
and  kind  of  lands  to  be  acquired,  and  the  other  circumstances 
relating  thereto,  will  be  determined  by  the  same  considerations.^ 

But  when  the  power  exists  a  reasonable  construction  will  be  put 
upon  the  powers  of  corporations  with  respect  to  the  amount  of 
land  to  be  acquired.  If  corporations  -have  the  power,  and  exercise 
it  boTid  fide,  it  is  no  objection  that  they  acquire  too  much.  Thus 
in  Spear  v.  Crawford  *  it  was  determined  that  a  canal  company 
may  purchase  more  land  than  the  precise  quantity  needed  for  the 
stream  of  the  canal. 

The  above  proposition  must,  however,  be  read  as  subject  to  Discretion  of 
various  qualifications.  "  p"^"''  "  "'"• 

T-  _  _  porations. 

(1)  Proposition  18  and  the  collateral  proposition  19,  already  con- 
sidered with  reference  to  personalty,  apply  equally  to  the  acqui- 
sition of  realty  and  real  rights. 

(2)  If  •a  corporation  proposes  to  acquire  lands-  or  other  real 
rights  by  transactions  or  for  purposes  which  are  Ultra  Vires,  the 
contemplated  acquisition  may  be  prevented  by  any  shareholder 
or  other  person  entitled  to  sue,  but  the  acquisition  itself,  when 
completed,  as,  a  matter  of  title  will.be  good.  The  legal  estate, 
the  title,  will  vest  in  the  corporation  by  the  conveyance — factum 
valet  quod  oportere  non  debuit.^ 

(3)  Corporations  for  public  purposes  have  a  considerable  latitude 
in  the  acquisition  of  lands  for  these  purposes,  and  their  proceed- 
ings in  this  respect  will  be  scanned  much  less  strictly  than  in  the 
case  of  corporations  acquiring  for  their  own  special  benefit.^ 

•  See  Sutton's  Hospital  Case,  10  Rep.  13  Penn.  St.  13  ;  Downing  v.  Marshall 

30b;  osKAj.pp.  64,  76  ;  Pagey.Heimeberg,  23  N.  Y.  366  ;  Rensselaer  <fcc.,  MR    Co' 

40  Vt.  81  ;  Central  Gold  Miming  Co.  v.  v.  Davis,  43  N.  Y.  137. 

PZaM,  3  Daly,   ^6Z  ;  A.-G.  y.  Portreeve,  ^  14  Wend.  20,  22.    Com-pa,ra  Simpson 

&c.,  of  Avon,  33  L.  J.  Ch.  172.  v.  Westminster  Palace  Hotel  Co.,  8  H.  L. 

'^  ^&A.-0.y.  Ne!U3  ]lnglavdCo.,a\\xA  C.  712 ;  and  post,   sub-s.   5,    "Surplus 

2  Keen,   685  ;  Farrar  v.    Vaughan,   2  property." 

Ves.  Sr.  188 ;  contra  A.-G.  v.  Wilson,  2  *  See  ante,  p.    84  ;  and  G.    W.   Ry. 

Keen,  685.  Co.   v.    Met.  Ry.     Co.,    32    L.    J.    Ch! 

3  Horsey's  Claim,   5  Eq.   561  ;  amte,  385. 

p.  85  ;   Steamboat    Co.   v.  McCiitcJieon,  ^  Galloway  v.  Mayor,  the,   of  London, 
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corporations 
when  applying 
to  Parliament, 


Ownership  of 
lands  acquired 
for 


(1)  General 
parposes  ; 

(2)  Special 
purposes. 


Amicable 
conveyan,;e. 


(4)  There  is  another  class  of  cases,  of  which  Eastern  Counties 
Ry.  Co.  V.  Hawlces'^  is  the  leading  and  best  known  instance. 
They  will  be  examined  fully  later  on.^  Here  it  will  sufiSce  to 
observe  that  they  are  totally  at  variance  with  this  proposition 
and  the  principle  involved  in  it,  and  that  if  both  they  are  to  stand 
and  the  proposition  to  be  deemed  correct,  this  can  be  accomphshed 
only  by  grafting  on  the  proposition  an  exception  to  this  effect — 
that  when  corporations  are  applying  to  Parliament  for  an  extension 
of  their  enterprise,  they  may  make  contracts  relating  to  such 
extension,  and  conditional  upon  the  success  of  the  applications  for 
the  purchase  of  land,  to  any  amount  and  at  any  price,  provided 
only  a  portion  of  such  lands  be  actually  within  the  scope  of  the 
enterprise  as  extended,  which  contracts  will  be  perfectly  good, 
although  the  remainder  of  such  lands  be  outside  such  scope,  and 
utterly  useless  to  the  corporate  enfeei-prise,  and  although  in  the 
result  the  corporation  abandons  the  enterprise,  and  does  not  need 
or  take  even  such  first  mentioned  small  portion. 

2.  Nature  of  Ownership. 

When  lands  are  acquired  generally,  i.  e.  without  any  restriction 
express  or  implied  as  to  estate  or  user,  then  certainly  corporations 
so  acquiring  may  deal  with  such  lands  like  private  individuals. 
But  except  in  the  case  of  mercantile  corporations  formed  to  trade 
in  land  are  there  not  always  implied,  if  not  express,  restrictions  ? 

Usually  lands  are  acquired  for  designated  purposes — what  is 
the  exact  nature  or  degree  of  ownership  possessed  by  corporations 
over  lands  which  they  have  so  acquired  ?  Such  purposes  will  be 
of  two  kinds — (1)  the  general  "purposes  of  the  undertaking;" 
(2)  purposes  specially  named  or  implied  at  the  time  of  acquisition 
of  ownership.  And  each  case  must  be  dealt  with  separately  accord- 
ing as  the  land  was  obtained  by  ordinary  amicable  contract,  or 
was  taken  by  compulsory  powers. 

First.     General  Purposes. 

23.  The  ownership  of  lands  obtained  by  private  contract 
for  the  general  purposes  of  the  corporate  undertak- 
ing depends  purely  upon  the  contract  entered  into 
or  the  conveyance  made. 

There  can  be  little  if  any  doubt  that  as  between  a  corporation 
and  persons  from  whom  it  acquires  lands  by  private  contract 
apart  from  the  exercise  of  compulsory  powers,  whether  or  not 

L.    R.    1   H.  L.  34  ;  Quiiiion  v.  Mayor,      657. 

etc.,  of  Bristol,  17  Eq.    624  ;   St07ic  v.  '  5  H.  L   C  331 

J\lai/or,  etc,  0/  Yeovil,   45  L.  J.   C.  P.  2  Chap.  x'i.  sect,  iv 
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expressed  to  be  for  the  purposes  of  its  undertaking,  whether  the 

conveyance  be  in  fee  or  for  a  limited  interest,  all  the  rights  of 

the  corporation  and  of  the  grantor  will   depend   upon  and  be 

measured  by  the   conveyance   executed   or  the   contract  made. 

Whatever  portion  of  his  own  interest  the  grantor  has  not  reserved 

to  himself  has  gone  to  the  corporation.     Whatever  has  gone  to 

them  they  may  deal  with  in  any  way  they  like  as  far  as  the 

grantor  is  concerned,  so  long  as  they  do  not  interfere  with  the 

rights,  if  any,  which  he  has  reserved  to  himself.^     If  on  the  other 

hand  he  has  not  reserved  any  interest  in  such  land,  and  moreover 

has  not  stipulated  as  to  the  user,  &c.,  thereof,  then  whether  or  not^ 

he  will  be  entitled  to  restrain  whatever  the  corporation  may  do  if 

it  is  proposing  to  use  the  land  in  a  manner  which  not  being  for 

the  purposes  of  the  undertaking  is  hurtful  to  him  is   perhaps 

doubtful.    There  are  dicta  both  ways — and  indeed  there  is   a 

decision  of  Malins,  V.-C,  in  favour  of  the  right  of  a  grantor,  who 

had  conveyed  to  a  railway  company.' 

Possibly,  however,  even  in  such  cases,  when  public  or  semi-public 
corporations  are  concerned — i.e.,  where  such  corporations  acquire 
by  amicable  contract  and  conveyance  lands  absolutely — still  the 
ownership  is  not  really  absolute,  but  the  Attorney-General  may 
sue  if  the  lands  are  being  used  in  such  a  way,  the  same  not 
being  necessary  for  the  purposes  of  the  corporate  undertaking,  as 
to  prejudice  the  public* 

24.  If  lands  be  taken  compulsorily  the  rights  as  to  ownership  Acquisition  by 
of  the  corporation  and  of  the  other  parties  will  depend  powers.^""^ 
upon  the  conveyance  and  the  Acts  of  Parliament  giving 
the  compulsory  powers  read  together ;  but  if  the  Acts 
are  silent,  then  in  Great  Britain  the  last  proposition 
holds  good ;  ^  while  in  the  United  States,  semble,  the 
rights  of  the  corporation  will  be  restricted  to  the  user 
of  the  land  for  purposes  of  its  undertaking. 

It  must  be  premised  that  by  "  purposes  of  the  undeiiaking  "  is 
meant  here  the  user  of  the  land  as  land,  e.g.,  the  erection  of  a 
station,  a  dock,  or  house  thereon,  not  the  sale  and  letting  of  the 
land,  which  in  the  case  of  many  mercantile  corporations  would  be 
fairly  within  their  "  general  purposes," 

'  I)u^Mm,<S:c.,Ry.Co.v.Wal!cer,  2  Q.B.  ^  Norton  v.  L.  &  N.    W.  By.  Co.,  9 

940;  Ll(n)d\.  L.  G.  & D.  Ry.  Co.,  34L.  J.  C.  D.  623  ;  on  appeal,;13  C.  D.  268.  See 

Ch,401.  Compare casesinnotesfollowing.  MulUnerv.  Mid.  Ry.  Co.,  11  0.  1).  611  ; 

'  Astleyy.  Manchester,  &e.,  Ry.   Co.,  Bonmerv.  G.  W.  Ry.  Co.,  24  C.  D.  1. 
2  D.  G.  &  J.  453;  Spear  y.  Crawford,  *  See  per  James,  L.J.,  13  C.  D.  276. 

14  Wend.  20  ;  and  see  BostocTc  v.  North  '  See  L.  Js  N.  W.  Ry.   Co.  v.  Evans, 

Staffordshire  Ry.  Co.,  4  E.  &  B.  798;  1892,  2  Ch.  432;  reversed  W.  N.  1892, 

and  Nicol  v.  New  York  &  Erie  RR.  Co.,  p.  161. 
12  Barb.  460,  12  IT.  Y.  121. 
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Bestriction 
on  user. 


Effect  of. 


1.  As  regards 
the  corpora- 
tion. 


Corporations 
acquire  only 
an  easement. 


Very  generally  whea  a  statute,  public  or  private,  authoiises  a 
corporation  to  appropriate  lands,  &c.,  by  compulsion,  it  is  specially 
enacted  that  such  lands  are  to  "  be  taken  for  the  purposes  of  the 
enterprise"  only,  and  sometimes  the  object  is  limited  even  more 
strictly. 

What  will  be  the  precise  effect  of  such  a  restriction  (1)  as 
regards  the  corporation  itself;  (2)  as  regards  the  grantor  to  the 
corporation  ? 

How  the  corporation  is  affected,  or  rather  what  is  the  extent  of 
the  rights  acquired  by  the  corporation,  is  shown  by  the  National 
Manv/re  Co.  v.  Donald}  Here  a  company  had  been  incorporated 
by  statute  for  the  purpose  of  forming  a  canal  and  had  duly  con- 
structed a  canal.  They  acquired  by  grant,  and  for  more  than 
twenty  years  used,  the  water  of  certain  natural  streams,  to  feed 
the  canal.  Then  under  another  Act  of  Parliament  the  company 
was  reconstituted  and  empowered  to  construct  a  railway,  and  was 
enabled  to  dispose  of  all  land  not  required  for  it,  including  the 
site  of  the  canal,  and  all  rights  and  easements  enjoyed  by  the 
canal  company  were  vested  in  the  railway  company  for  the  pur- 
poses of  the  railway.  The  railway  company  afterwards  leased  the 
water  rights  they  had  formerly  enjoyed  to  the  plaintiffs,  who  used 
them  for  the  purpose  of  their  mills,  and  whose  exercise  thereof  was 
obstructed  by  the  defendants  on  the  ground  that  it  interfered  with 
their  rights  as  mill-owners  on  the  streams  in  question.  The  plain- 
tiffs having  brought  an  action  against  the  defendants  for  the 
obstruction,  it  was  held  that  the  plaintiffs'  title  could  not  be 
sustained,  for  the  company  had  only  been  enabled  to  acquire  the 
water  rights  in  their  capacity  as  a  canal  company,  and  that 
company  had  ceased  to  exist.  It  was  here  decided  that  the  canal 
company  had  acquired  only  rights  analogous  to  an  easement,  and 
had  not  become  riparian  owners — "the  section  which  gave  the 
company  the  right  in  question  for  their  absolute  use,  did  not  give 
them  the  unconditional  and  unreserved  ownership." 

A  decision  of  the  House  of  Lords  to  the  same  effect  is  Stafford- 
shire, &c.,  Canal  Xav.  v.  Birmingham  Canal  Nav?  The  plaintiff 


>  4  H.  &  N.  8  ;  28  L.  J.  (Ex.)  185  ; 
liocJidale  Canal  Co.  v.  King,  2  Sim.  N. 
S.  78  ;  same  case  at  law,  18  L.  J.  (Q.B.) 
293  ;  Mcdwai/  Co,  v.  Earl  of  Romney,  9 
C.  B.  N.  S.  675  ;  Wilts  and  Berks  Canal 
Navigation  Co.  v.  Swindon  Waterworks 
Co.,  L.  R.  7  H.  L.  697  ;  Mulliner  v. 
Mid.  Ry.  Co.,  11  C.  D.  611  ;  Lee  Conner, 
vancy  Board  v.  Button,  12  C.  D.  383, 
6  App.   685. 

'  L  R.  1  H.  L.  254. 

The  judgment  of  Chelmsford,  L.C.,  i.s 


clear  as  to  the  principles  involved  in  this 
and  similar  cases.  He  said, — "The  2nd 
section  of  that  Act,  [2  &  3  WUl.  IV.  c. 
71],  applies  to  a  claim  to  the  use  of  water 
which  may  be  lawfully  made  at  the  com- 
mon law,  by  custom,  prescription,  or 
grant.  Custom  and  prescription  are  here 
out  of  the  question,  and  if  the  respoh- 
dents  could  not  have  granted  the  use  of 
the  water  to  the  appellants,  the  Act  is 
wholly  inapplicable  ;  but  the  respondents 
have  not  the  water  in  their  canal  with  an 
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company,  under  an  agreement  supposed  to  have  been  made  in 
virtue  of  Acts  of  Parliament,  had  obtained  and  used  for 
very  many  years  a  supply  of  water  from  the  defendants'  canal. 
The  defendants  proposed  to  erect  machinery  which  should  pump 
back  some  of  the  water  coming  from  a  certain  level,  and  so  would 
affect  the  supply  thus  obtained  for  the  plaintiffs'  canal,  but  would 
not  prevent  the  existence  and  free  use  of  a  communication  made 
with  that  canal  in  accordance  with  one  of  the  Acts.  The  plaintiffs 
filed  a  bill  to  prevent  the  construction  of  this  machinery,  alleging 
that  it  was  contrary  to  the  intention  of  the  Legislature  as  shown 
in  the  various  Acts,  and  to  the  agreement ;  and  also  contrary  to 
the  right  which  must  now  be  taken  as  vested  in  them  by  user  and 
prescription.  But  the  House  of  Lords  held,  that  the  powers  granted 
by  the  Acts  were  granted  for  specific  purposes,  which  were  those 
of  making  and  maintaining  a  free  communication  between  diffe- 
rent places  by  navigable  canals ;  and  that  the  ordinary  doctrines 
as  to  the  permissive  use  of  water  did  not  apply  in  such  a  case,  and 
that  no  grant  could  be  made  by  the  defendant  company  of  the 
use  of  any  water  which  might  injuriously  affect  those  purposes ; 
that  consequently  no  right  by  prescription  could,,  in  this  case, 
have  any  foundation  in  grant — and  that  therefore,  affirniing  the 
judgment  of  the  Lords  Justices,  the  bill  must  be  dismissed. 

With  this  case  may  be  compared  that  of  the  Wilts  and  Berks  Wilts,  &o., 
Cwnal  Nav.  Go.  v.  Swindon  W'works  Co}    The  plaintiff  company  ^,*swindm  °' 
was  established  by  certain  Acts  of  Parliament.   The  Acts  gave  the  W^o^ks  Co. 
company   as   canal  proprietors   rights   as  to  taking   water   from 
streams  within  the  distance  of  2,000  yards,   for  the  purpose  of 
making  and  maintaining  the  canal.     They  purchased  a  mill  on 
a  stream,  from  which  stream  they  had  the  right  to  take  water. 
In  this  way  they  became  riparian  owners.     As  such  they  were 

absolute  power  of  dealing  with  it  at  their  oise  of  the  powers  vested  in  them  by  the 

pleasure.     When  the  canal  was  made,  Act  for  extending,  preserving,   and  im- 

under  the  provisions  of  the  Act  of  8  Geo.  proving  their  canal,  for  which  the  appli- 

III.  the  public  had  a  right  to  use  it  upon  cation  of  all  the  water  beyond  what  was 

payment  of  tolls,  and  the  respondents  necessary  for  keeping  up  the  communica- 

were  bound  to  keep  and  maintain  the  tion  between  the  two  canals  might  have 

canal  in  an  efficient  state  for  the  passage  been  essential.  To  impose  such  a  servitude 

of  the  traffic  along  it.     They  could  not  upon  the  water  in  their  canal  as  that 

bind  themselves  that,   for  all  time  to  contended  for  by  the  appellants  would 

come,  a  certain  quantity  of  water  should  have  been  Ultra  Vires  of  the  respondents, 

be  discharged  from  their  canal  into  that  and  consequently  length  of  user  could 

of  the  appellants,  becau,se  it  was  impos-  never  confer  an  indefeasible  claim  upon 

sible  for  them  to  know  whether  all  the  the  appellants   under  the    Prescription 

water  beyond  what  was  necessary  to  keep  Act,  as  no  grant  of  the  use  of  the  water 

open  the  communication   between    the  could  have  been  lawfully  made  by  the 

two  canals  would  not  be  wanted  for  the  respondents." 

purpose  of  their  own  canal.     By  a  grant  '  L.  R.  7  H.  L.  697.  The  recent  case  of 

of  the  continual  use  of  the  quantity  of  Overseers  of  Putney  v.  Z.  <Se  S.  W.  By.  Co. 

water  flowing  from  their  canal  into  the  1891,  IQ.  B.  440,  is  scarcely  reconcilable 

canal  of  the  appellants,  the  respondents  with  this  decision,  and  it  seems  open  to 

would  have  fettered  themselves  in  the  exer-  reconsideration. 
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entitled  to  the  flow  of  water  from  brooks  and  streams  running  into 
that  stream,  subject  only  to  the  rights  which  other  riparian  owners 
at  the  upper  part  of  the  stream  might  lawfully  exercise.  The 
defendant  company  purchased  a  mill  on  the  upper  part  of  the 
same  stream,  and  so  became  riparian  owners,  as  the  owner  of  that 
mill  had  been.  They  not  only  used  the  water  for  the  purposes 
and  in  the  manner  allowed  by  law  to  every  riparian  owner,  but 
collected  it  into  a  permanent  reservoir  for  the  supply  of  an  ad- 
jacent town,  and  claimed,  as  their  legal  right,  such  a  user  of  it. 
The  House  of  Lords  held  that  any  company  which  purchases  the 
land  of  a  riparian  owner  stands  in  the  same  situation  as  he  did 
with  respect  to  the  water  rights  connected  with  that  land ;  and 
that  the  plaintiff  company  had  by  the  above  purchase  become 
riparian  owners ;  and  that  the  flow  of  water  in  the  canal  being 
affected  by  the  defendants'  proceedings,  they  were  entitled  to  an 
injunction  to  restrain  this  use  of  the  water. 

So  the  numerous  decisions  given  in  cases  where  railway  and 
similar  companies  have  acquired  compulsorily  lands,  in  respect  of 
"  superfluous  lands,"  all  show  that  the  owners  in  these  cases 
have  parted  with  their  land  only  if  and  so  far  and  so  long  as  the 
companies  acquiring  really  require  the  lands  for  their  undertak- 
ings.^ 
2.  Effect  of  As  to  the  grantor  the  English  authorities  appear  conflicting,^ 

regS'the*^  but  they  may  probably  be  reconciled  by  deducing  from  them  the 
giantor.  principles  involved  in  the  last  two   propositions,  viz.,  that  his 

His  position  position  depends  upon  the  question  whether  or  not  there  is,  either 
depends  purely  jq  the  deed  of  Conveyance  or  in  the  statutes  relating  to  the  trans- 
conveyance,  action,  any  reservation,  any  stipulation,  any  clause  for  his  benefit, 
1.  Where  enabling  him  to  object  to  any  proceedings  by  the  corporation  with 

nghts,  &c.,       regard  to  the  land  inconsistent  with  the  purposes  for  which  it  was 

are  reserved.  i        t«     i  r      r 

acquired.  Perhaps  it  may  be  said,  it  is  a  matter  of  fact,  taking 
the  conveyance  and  the  powers  and  object  of  the  corporation 
together,  whether  or  not  the  grantor  has  parted  with  his  entire 
interest,  absolutely,  unconditionally, — though  it  would  seem  that 
if  the  conveyance  be  of  doubtful  construction  the  grantor  will  not 
be  deemed  to  have  parted  with  any  greater  interest  than  is  re- 
quired for  the  corporate  purposes  for  effectuating  which  the 
conveyance  is  made.' 

If  there  be  any  such  reservation  or   clause  in  the  grantor's 
favour,  then  he  can  call  upon  the  Courts  to  enforce  it.     On  this 

1  See  most  recent  decision,   SoUs  v.  Co.,  5  0.  B.  N.  S.  174,   28  L.  J.  C.  P. 

Md.  Ry.  Co.,  20  0.  D.  418.  40  ;  PlutnsUad  Board  of  Worksv.  British 

'  See  eases  ante,  pp.  92-3.  Land  Co.,  L.  R.  10  Q.  B.  16. 
'  Marquis  of  Salisbm-y  v.   O.  N.  Ry, 
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point  Bostock  v.  No7ih  Staffordshire  Ry.  Co}  is  a  leading  English  Bostock  v. 

-D  •  A    i       f  ^     T  A  X   J      X    North  Staf- 

case.  By  various  Acts  ot  rarliament  a  company — represented  at  fordsiiire 
the  time  of  the  suit  by  the  defendants — had  been  incorporated  for  ^^'  ^°- 
making  an  inland  navigation,  and  had  compulsorily  acquired  from 
the  ancestor  of  the  plaintiff  certain  lauds  in  fee  simple  as  stated 
in  the  Acts,  though  not  expressed  in  the  conveyances  "  to  and  for 
the  use  of  the  navigation,  but  to  be  for  no  other  use  or  purpose 
whatsoever."  The  Acts  reserved  to  the  grantor  of  the  lands  pur- 
chased, his  heirs,  &c.,  the  minerals,  the  right  of  fishing,  and  the 
right  to  use  pleasure  boats  over  the  whole  canal  and  reservoir 
which  was  made  in  connection  with  it  on  the  land  so  acquired. 
The  defendants  let  out  pleasure  boats  for  hire  on  the  canal  and 
reservoir;  and  the  plaintiff  instituted  a  suit  to  stop  this.  A 
special  case  was  stated  by  the  Court  of  Chancery  for  the  opinion  of 
the  Queen's  Bench,  the  questions  in  which  were,  first,  whether  the 
defendants  could  lawfully  let  out  boats  for  hire  on  the  reservoir  ? 
and  secondly,  whether  they  could  lawfully  use  the  reservoir  for  any 
other  purpose  than  for  supplying  the  canal  with  water?  A 
majority  of  the  Court  decided  that  the  letting  boats  for  hire  was 
qvA  the  plaintiff,  she  being  the  representative  of  the  grantor, 
unlawful;'^  but  upon  the  question  of  Ultra  Vires  the  judges  were 
equally  divided.' 

But  the  Courts  will  put  a  reasonable  and  business-like  con-  Meaning  of 
struction  upon  the  term  "  purposes ; "  and  therefore  they  will  not  of^the"^*^^ 


undertaking. " 


M  E.  &.  B.   798;  24  L.  J.   (Q.  B.)  grantor,   her  heirs  or  assigns,  seised  of 

225  ;   followed  in  Mulliner  v.  Mid.  Uy.  the  lauds,  to  which  a  quasi  servitude  was 

Co.,   11  C.  D.  611,  which  decided  that  attached." 

the  defendant    could  not  alienate    the  Coleridge  and  Wightman,  J,T. ,  decided 

laud  under  one  of  its  arches  or  grant  a  that  the  defendants  could  not  lawfully  let 

right  of  way  through  it.  Compare  Badger  out  boats  for  hire  upon  the  reservoir,  or 

V.   South   Yorkshire  Exj.   Co.,  1  E.  &  E.  use  it  for  any  other  purposos'of  profit  but 

347,   28  L.J.  (Q.  B.)  118  ;  and  see  the  those  contemplated  by  the  statutes,  since 

argument  in  Be    Bradford  Navigation  the  laud  was  vested  in  them  for  the  use 

Co.,  10  Eq.  331.  of  the  navigation  only  [i.e.,  anyotheruse 

2  Stuart,  V.-C,  accordingly  granted  a  would  be  Ultra  Vires  in  the  strict  sense]; 

perpetualinjunction  to  restrain  the  letting  and  also  because  such  use  of  the  reservoir 

of  the  boats,  25  L.  J.  (Ch.)  325.  would  derogate  from  the  rights  of  adja- 

^  It  was  held  by  Lord  Campbell,  C.J.,  cent  landholders  ;  and,  lastly,  because  it 
that,  under  the  statutes,  there  was  not  a  involved  a  disposition  of  the  corporate 
prohibition  against  the  defendants  using  funds  to  a  purpose  foreign  to  the  object 
the  reseiToir  for  any  other  purpose  than  of  the  incorporation, 
that  of  feeding  the  canal,  but  that  all  Erie,  J.,  said  that  "the  company  took 
uses  of  it,  whereby  the  gi'antor  of  the  the  fee  with  all  usual  incidents,  and  also 
land,  his  heirs,  &c.,  were  prejudiced,  the  superadded  duty  both  of  using  it  for 
were  unlawful.  "  Looking  merely  to  the  the  purpose  of  navigation,  and  "of  not 
deed,  the  fee  simple  passed  with  all  the  using  it  for  any  other  purpose  iuconsis- 
incidents  of  a  fee  simple  estate;  but  tent  with  or  ten  ding  to  defeat  that  purpose; 
looking  to  the  Act  of  Parliament,  which  and  that  so  long  as  the  company  perform 
empowered  the  company  to  purchase  and  this  superadded  duty,  they  may  exercise 
to  hold  the  land 'for  the  use  of  the  naviga-  all  rights  of  ownership  consistent  with 
tion,  but  for  no  other  use  or  purpose  such  performance,  and  so  may  use  plea- 
whatsoever,'  I  think  that  the  company  siu-e  boats  thereon  which  do  not  impede 
could  not  lawfully  apply  it  to  any  other  the  performance  of  that  duty." 
use  or  purpose  so  as  to  prejudice  the 

B.U.V.  H 
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interfere  to  restrain  a  corporation  from  dealing  with  its  lands 
unless  it  is  clearly  shown  to  be  inconsistent  with  the  purposes 
or  conditions  for  or  upon  which  they  were  acquired. 

Therefore,  where  land  had  been  sold  to  a  railway  company,  one 
of  the  sections  of  whose  Act  provided  that  the  whole  of  the  land 
so  sold  should  be  "  appropriated  to  and  used  solely  for  the  purposes 
of  the  said  railway  and  the  buildings  connected  therewith,"  and 
the  company  erected  on  this  land  a  building,  which  was  used  as  a 
custom-house,  partly  for  the  examination  of  the  luggage  of 
persons  coming  from  the  continent,  of  whom  a  portion  only 
went  on  by  the  railway,  and  partly  as  an  hotel,  Turner,  V.-C, 
considered  this  to  be  no  infringement  of  the  above  provision.^  The 
building  was  used  principally  and  primarily  for  a  "  purpose  con- 
nected with  the  railway,"  and  the  Vice-Chancellor  thought  that 
the  employment  of  it  for  other  purposes  not  radically  different 
from  or  inconsistent  with  this  one,  constituted  no  breach  of  the 
statute. 

In  Gother  v.  Midland  Ry.  Co.-  it  was  held  by  the  Lord  Chan- 
cellor, overruling  Wigram,  V.-C,  that  under  the  words  "  railway 
and  works "  the  defendants  were  authorised  to  take  compulsorily 
lands  for  the  erection  of  a  station. 

Under  power  to  "  maintain"  a  railway  and  works,  Jessel,  M.K., 
held  that  reasonable  improvements  consistent  with  the  purposes 
of  the  undertaking  are  included.' 

Where  land  was  acquired  and  used  by  a  canal  company  under 
its  statutes  for  the  purposes  of  a  towing-path,  and  it  appeared  that 
the  use  of  it  as  a  public  foot-path  was  not  inconsistent  with  its 
use   as  a  towing-path  by  the  company,  it   was    held  that  the 
company  could  dedicate  the  land  as  a  public  foot-path  subject  to 
its  use  by  it  as  a  towing-path.* 
Where  neither       There  is  this  further  alternative — namely,  where  the  conveyance 
TcUcm^in"'^  is  in  terms  absolute  and  unqualified,  and  the  Acts  of  Parliament 
reservation.       are   silent,  but   the   corporation   acquiring    is   indued  with  the 
capacity  of  holding  lands  for  certain  purposes  only,  and  the  con- 
veyance was  admittedly  caused,  and  perhaps  this  is  even  so  recited, 
by  the  corporation  putting  into  force  the  compulsory  powers. 
What  is  the  position  of  the  grantor  then,  if  the  corporation 

'  Warden,  dc,   of  Pwcr  Barbovr  v.  powers    for  the    attainment  of   objects 

S.    E.  Ry.    Co.,  9  Hare,  489.     Compare  other  than  those  for  -which  hona  fido 

Eiixl  A-  Ji'rst  India   Decks,  tCc,   IJy.  Co.  given. — Part  iv.  chap.  i. 

V.  7'ft«TO,  11  Hare,  363,  where  tlio  grantor  ^  -  2  Ph.  469. 

of  the  lands  oVijecteil  to  tlie  user  of  them  =■  Sevenoaks,  Maidstone,  etc.,  Ry.  Co. 

as  a  coal  dep6t.  v.  X.  C.  &  V.  Ry.  Co.,  11  C.  D.  625. 

See  also  the    numerous  cases    where  *■  Grand  Junction  Canal  Co.  v.  Petty, 

privileged   corporations    Iiavo    been    re-  21  Q.  B.  D.  273, 
strained  from  employing  their  compulsorv 
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proceeds  to  turn  the  lands  to  other  and  unauthorised  purposes  ? 
And  does  it  make  any  difference  whether  the  lands  have  been 
acquired  by  an  ordinary  amicable  contract,^  or  have  been  taken 
in  invitum  by  virtue  of  the  compulsory  powers  ? 

The  answer  of  the  English  authorities  seems   to  be   that   in  Th=  grantor 
whichever  way  the  acquisition  has  been  made,  if  the  conveyance     '^^ ""  "^ 
be  out  and  out,  if  the  grantor  has  really  parted  with  all  his  interest 
without  reservation,  then  no  rights   remain   to  him — no  rights 
which  will  enable  him,  in  his  individual  private  capacity,  to  call 
upon  the  Courts  to  stop  such  unauthorised  user. 

A  leading  case  is  Astley  v.  Manchester,  d-c,  By.  Cor  The  Astiey  r. 
defendants,  a  railway  company,  compulsorily  purchased  portions  of  ^if"*!}^,^  fv, 
the  plaintiff's  land  for  the  purpose  of  a  branch  railway,  but  suffered 
their  powers  to  expire  without  making  it.  Before  the  period  of 
ten  years,  within  which,  by  the  Lands  Clauses  Consolidation  Act, 
1845,  they  were  bound  to  dispose  of  superfluous  lands,  had  expired, 
they  promoted  a  bill  for  enabling  them  to  make  another  branch 
railway,  and  proceeded  to  carry  on  works  on  the  above  portions 
of  the  plaintiff's  land  for  the  purpose  of  the  proposed  branch  line. 
Chelmsford,  L.  C,  held  (1)  that  the  plaintiff's  right  of  repurchase 
under  the  128th  section  of  the  Lands  Clauses  Act,  had  not  arisen, 
for  that  the  words  "dispose  of"  in  that  section  refer  to  a  transfer 
of  the  land  to  some  other  person,  not  to  its  application  to  a  new 
purpose :  (2)  that  the  abandonment  by  the  company  of  the 
particular  branch  railway  for  which  the  lands  were  purchased,  did 
not,  independently  of  legislative  enactments,  give  the  plaintiff 
any  right  to  a  reconveyance  :  and  (3)  that  the  plaintiff  had  no 
equity  to  restrain  the  company  from  any  user  of  the  land  not 
shown  to  be  productive  of  irreparable  injury  to  it. 

The  lands  had  been  taken  compulsorily — so  much  was  admitted  The  grantor 
—but  they  were  originally  taken  bond  fide,  were  conveyed  in  fee  toiay*lquit- 
and  without  qualification  to  the  company,  and  the  Act  of  Parlia-  able  relief, 
ment  ^contained  no  clauses  in  favour  of  the  vendor.     As  to  the 
equitable  doctrine  urged  for  the  plaintiff,  the  Lord  Chancellor 
said :  "  Then,  it  was  said  that  these  clauses  have  nothing  to  do 
with  the  present  question,  that  the  plaintiff  is  entitled  to  a  recon- 
veyance wholly  in-espective  of  these  clauses  ;  he  asserts  that  when 
the  company  have  acquired  land  under  the  compulsory  powers  of 
their  Act,   and  have    abandoned    the    undertaking,   an    equity 
immediately  springs  up  in  the  landowner  to  entitle  him  to  require 

1  See  anfe,  pp.  92-3.  Ry.    Co.,  3   Ch.  745;  Vane  v.  Cocker- 

2  2  D.  G.  &  J.  453.  Compare  Moody  mouth,  cfrc,  iJj/.  Co.,  12  L.  T.  N.  S.  821  ; 
V.  Corbett,  L.  R.  1  Q.  B.  510,  35  L.  J.  Lloyd  v.  L.  C.  ct-  D.  Ry.  Co.,  34  L.  .J, 
(Q.  B.)  161  ;  Earl  BeaucTiamp  v.  G.  W.  Cli.  401, 
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that  his  land  should  be  reconveyed  to  him  by  the  company.  I 
was  surprised  at  the  assertion  of  an  equity  of  this  extraordinary 
character,  and  asked  for  some  authority  in  support  of  it,  but  none 
was  produced.  Such  an  equity,  if  it  exist,  must  be  reciprocal, 
and  if  a  landowner  has  a  right  to  claim  a  reconveyance  of  his 
land,  the  company  ought  to  have  a  corresponding  right,  when  they 
abandon  the  undertaking,  to  call  on  the  landowner  to  take  back 
his  land,  and  to  return  them  the  purchase  money." 

This  decision  seems  at  first  sight  to  be  inconsistent  with  that 
in  Bostock's  case.i  There,  as  here,  the  land  was  taken  compul- 
sorily ;  there,  as  here,  the  land  was  taken  as  being  "  necessary  for 
the  purposes  "  of  the  undertaking ;  there,  as  here,  the  conveyance 
of  the  land  on  the  face  of  it  was  unconditional,  and  contained  no 
limitation  as  to  the  user  by  the  corporation.  Yet  in  Bostock's 
case  a  descendant  of  the  grantor  was  held  entitled  to  restrain  the 
corporation  from  temporarily  iising  the  land  for  purposes  which  in 
no  degree  interfered  with  its  user  by  them  for  the  strictly  legiti- 
mate objects ;  while  in  Astley's  case  the  original  grantor  had  to 
pay  the  costs  of  a  suit  to  stop  the  corporation  from  abandoning  in 
toto  the  objects  for  which  it  had  obtained  the  land  and  per- 
manently devoting  it  to  other  unauthorised  ends.  But  there  is 
this  difference,  that  in  the  former  case  the  Act  of  ParUament 
giving  the  compulsory  powers  did  contain,  whereas  in  the  latter  it 
did  not  contain,  reservations  and  rights  in  favour  of  the  grantor. 

In  Great  Britain,  in  determining  questions  of  ownership,  as 
already  seen,  little  weight  is  attached  to  the  mere  fact  that  the 
lands  have  been  taken  compulsorily.  In  the  United  States, 
however,  this  is  considered  highly  important,  and  is  made  the 
rationale  of  the  distinction  there  drawn.  The  distinction  is  this, 
viz.,  that  though  when  lands  are  acquired  in  the  ordinary  way  of 
contract,  the  corporation  may,  as  far  as  the  grantor  is  concerned, 
deal  with  them  as  it  chooses,  therein  agreeing  with  the  English 
decisions  ;  ^  yet  if  they  are  acquired  by  compulsion,  the  rights 
obtained  are  in  the  nature  of  easements,  and  are  only  coextensive 
with  the  purposes  for  which  they  have  been  acquired  ;  the  pre- 
sumption is  against  the  corporation,  and  they  must  show  something 
more  than  what,  though  out  and  out,  is  a  "  silent "  conveyance- 
something  to  prove  tliat  the  grantor  has  knowingly  and  inten- 
tionally parted  with  his  whole  interest  and  rights.  Consequently 
where  it  is  proposed  to  devote  them  to   other 


purposes,^ 


or  to 


'  Ante,  p.  97. 

'  Spear  v.  Crawford,  14  Wend.  20  ; 
Nicolly.  New  York  &  Erie  EB.  Co.,  12 
]5:ub.  460,  12  N,  Y.  121. 


3  Proprietors  of  Canals  and  Docls  v. 
Nashua  &  Lowell  UK,  Co.,  6  Amer,  181, 
104  Mass.  1,  '  ' 
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abandon  the  original  use  altogether,^  the  right  to   such   lands 
reverts  to  the  grantor  and  his  representatives. 

A  strong  illustrative  case  is  that  of  Proprietors  of  Canals  v. 
Nashua  dt  Loivell  RR.  Go?  Here  the  defendants,  a  railroad  cor- 
poration, had  surrendered  unto  the  exclusive  use  and  occupation 
of  private  traders  or  manufacturers,  for  their  trade  or  manufac- 
tures, as  tenants  for  rent,  land  taken  by  right  of  "eminent  domain" 
(equivalent  to  compulsory  powers),  for  the  location  of  a  railroad,  and 
buildings  erected  thereon  by  the  corporation  as  freight-houses  or 
engine-houses.  It  was  held  that  this  was  such  a  misappropriation 
of  the  land  as  entitled  the  owner  of  the  fee  to  maintain  a  writ  of 
entry  to  establish  his  right  therein  and  recover  damages  or  mesne 
profits  for  the  unauthorised  use  of  it,  although  the  corporation 
derived  advantages  in  its  freighting  business  from  the  carriage  of 
merchandise  for  the  tenants,  and  the  receipt  and  delivery  of  it  at 
these  buildings  instead  of  at  the  regular  station-houses,  and 
although  the  buildings  remained  adapted  for  the  purposes  for 
which  they  were  erected,  and  the  corporation  did  not  intend 
permanently  to  abandon  the  use  of  the  premises  for  the  railroad. 

It  is,  however,  even  there  recognised  that  a  statute  may  authorise 
the  acquisition  by  a  corporation  by  compulsory  powers  of  a  com- 
plete unqualified  fee  simple,  and  that  if  it  is  clearly  contemplated, 
and  the  conveyance  is  so  made,  and  contains  no  covenants  restricting 
the  corporation's  interest,  then  the  rights  of  the  grantor  will  be 
gone  in  toto. 

Probably,  when  this  principle  is  logically  worked  out,  it  will  be 
found  that  the  views  of  the  United  States  Courts  are  not  per- 
ceptibly different  from  those  of  Great  Britain. 

Secondly. — Special  Purposes. 

Lands  may  be  obtained,  not  only  for  the  general  requirements  Special 
of  the  corporate  enterprise,  but  also  for  particular  of  those  require-  P"''!"'^"- 
merits.  In  such  cases  the  doctrine  of  Ultra  Vires  imposes  an 
additional  qualification  upon  the  ownership.  It  is  a  simple 
principle  of  equity  that,  though  the  owner  of  a  fee  simple  cannot 
at  law  be  restricted  in  his  ownership  of  his  estate,  yet  his  rights 
may  in  equity  be  greatly  curtailed  by  apt  clauses  inserted  in  the 
instrument  of  conveyance,  which  clauses  will  be  binding  on  him- 
self and  all  those  taking  from  or  through  him  with  notice.     Thus 


'  ^f„^'?f«-  Compare  the  cases  in  notes  45  N.  Y.  234  ;  Pinalevv  CUv  of  nmt<m 

op.  99.  Quaere  if  this  limitation  applies  100  Mass.  544  .OolZofll  I  A. 

thp.  n„t  ,.?    T"  ■«"*  ?'  °''=1"''""'»  50   Penn.  425.     See    Dillon    "  Munic 

then  out  and  out,  without  any  reverter  ?  Corp.,"  ss.  556-8 

bee  Brooklyn  Parle  Com'rs  v.  Armstrmuj,  "■  6  Amcr.  181  ;  104  Macs,  1, 
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fientiuck  v, 
ISorfolk 
Estuary  Co. 


MooJ.y  ('. 
Corbett. 


PROl'EBTr. 

covenants  not  to  build/  not  to  carry  on  particular  trades,^  even 
though  they  may  be  inoperative  in  a  common  law  Court,^  are 
perfectly  good  and  enforceable  in  Courts  of  Equity. 

So  it  is  by  the  effect  of  the  principle  of  Ultra  Vires,  and  the 
limitation  may  be  thus  formulated  : 

25.  If  corporations  acquire  lands  or  other  real  rights,  to  be 
devoted  to  certain  specified  purposes,  their  ownership 
thereof  will  be  'pro  tanto  restricted,  so  that  they  cannot 
employ  them  for  or  towards  the  furtherance  of  other 
purposes. 

This  proposition  follows  a  fortiori  from  the  reasoning  by  which 
the  last  has  been  established. 

A  good  illustrative  case  is  Beat  inch  v.  Xorfolk  Estuary  Co.* 
Here  the  defendants  had  power  to  make  and  maintain  certain 
cuts  and  works,  with  authority  to  take  and  use  such  of  certain 
lands  "  as  might  be  necessary  or  proper  for  them  to  enter  for  the 
purpose  of  executing  these  works."  Within  the  limits  of  their 
lines  of  deviation  they  proceeded  to  take  lands  for  the  purpose,  not 
of  forming  their  works,  but  of  digging  materials  for  the  same.  It 
was  held  by  Page- Wood,  V.-C,  that  they  had  no  authority  to  do 
KO,  which  judgment  on  appeal  was  aflfirmed,  and  an  injunction 
granted  by  the  Vice-Chancellor  against  the  company  was  made 
perpetual. 

Moody  V.  Corbett  ^  is  a  rec6nt  important  case  upon  the  subjects 
of  the  acquisition  of  lands  for  special  purposes,  and  of  superfluous 
lands,  and  as  to  the  evidence  that  the  company  is  definitely  pro- 
posing to  use  the  lands  for  other  purposes."  There  land  had  been 
purchased  by  the  London  and  Brighton  Railway  Company  for  the 
particular  purpose  of  building  a  bridge.  After  the  bridge  was 
built,  land  was  left  for  which  the  company  had  no  use,  and  it  was 
let  out  in  the  ordinary  way  and  for  purely  agricultural  purposes. 


1  Western  v.  UacDcnmtt,  2  Cli.  7i  : 
Lord  Manners  v.  Johnson,  1  C.  D.  673  ; 
Mackenzie  v.  Childers,  43  C.  D.  265. 

-  Jones  V.  Sone,  9  Ecj.  C7i  ;  C/cffg  v. 
ffaiuls,  U  C.  D.  503. 

^  Qy. — av6  tliey  so  siuce  the  Judica- 
tui-o  Acts  ? 

■'  8  D.  G.  M.  &  G.  714  !  26  L,  ,T.  (Oh.) 
404  ;  Webb  v.  Manchcsler,  d-c,  Bif.  Co., 
4  My.  &  C.  116  ;  Collier  v.  Mid.  1!:/. 
Co.,  2  Ph.  469;  17  L.  J.  (Ch.)  235; 
Flou-cr  V.  L.  B.  tO  S.  0.  Ry.  Co.,  34  L. 
J.  (Ch.)540  ;  Edinburgh  tfc  Olasgoto  Ry. 
Go.  V.  Campbell,  9  L.  T.  N.  S.  (H.  L.) 
157.  See  Eversfield  v.  Mid-Sussex,  Ry. 
Co.,  3  I).  C.  &  J.  286,  28  L.  J.  (Ch.) 


107.  It  should  be  noticed  that  the  Act 
constituting  the  defendants  in  Bentinck's 
case,  though  it  incorporated  the  Com- 
panies Clauses  and  the  Lands  Clauses 
Acts,  1845,  did  not  incorporate  the 
Kaihvay  Clauses  Act,  1845,  which  does 
contain  (section  32)  provisions  for  the 
entering  upon  lands  merely  for  the  pur- 
pose of  obtaining  materials. 

5  5  B.  &  S.  859  ;  34  L.  J.  (Q.  B.)  166  ; 
on  appeal  7  B.  &  S.  544  ;  L.  R.  1  Q.  B. 
510.  Compare  Rangeley  v.  Mid.  Ry.  Co., 
3  Ch.  306  ;  Hooper  v.  (?.  W.  Ry.  Co.,  5 
App.  1;  irobbsy.Mid.Ry.Co.,20  0.  D.  418. 

"■  As  to  this,  see  also  Beauckamj)  v. 
G.  W.  Ry.  Co.,  3  Ch.  746. 
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Upon  these  facts  the  Courts  held  that  the  railway  company  had 
abandoned  the  special  purposes  for  which  they  had  obtained  the 
land,  and  that  by  virtue  of  statutory  provisions  it  had  reverted  to 
the  plaintiff  as  adjoining  owner. 

The  gist  of  the  present  proposition  (and  the  same  remark  applies  Wl.en  w'e 
to  the  two  preceding)  turns  upon  the  purposes  being  "specified."   ^- sledded V 
When  will  they  be  "  specified  ? " 

They  will  be  so  in  either  of  two  ways.  The  first  is  when  the  i.  Expressly. 
purposes  in  question  are  actually  set  forth  in  the  instrument  of 
acquisition,  so  that  it  plainly  appears  therefrom  that  the  parties 
at  the  time  of  conveyance  contemplated  that  the  lands  would 
be  devoted  to  these  purposes  only,  and  that  the  conveyance  is 
made  in  consideration  thereof. 

In  all  such  cases  it  seems  now  quite  settled  that  whatever  the 
purposes  in  question,  general  ^  or  special,  whether  .the  reasoning 
be  based  upon  the  general  principles  of  equity  relating  to  convey- 
ances and  to  notice,  or  on  reservations  and  clauses  in  favour  of  the 
grantor,  or  upon  the  special  principles  of  Ultra  Vires,  any  user  by  the 
corporation  for  purposes  other  than  those  specified  is  unlawful,  and 
will  be  restrained  by  the  parties  interested  in  the  lands  in  question. 

Secondly,  the  purposes  now-  in  consideration  may  be  "  specified  "  2.  By  impli- 
by  implication.  For  example,  a  corporation  may  be  created  for. 
the  attainment  of  definite  ends — it  may  belong  to  the  class  herein 
styled  special — and  in  the  course  of  its  transactions  and  in  pursu- 
ance of  its  powers,  it  may  acquire  lands  without  being  in  terms, 
either  in  its  own  constating  instruments  or  by  other  documents, 
restricted  in  its  mode  of  dealing  therewith  :  what  will  be  the 
powers  of  such  a  corporation  over  such  lands  ?  Or,  again,  a  cor- 
poration acquires  lands,  e.g.,  to  be  used  for  stables,  and  afterwards 
the  need  for  stables  ending  it  proposes  to  use  the  buildings  for 
other  purposes — can  it  do  so  1  and  can  it  retain,  say,  a  right  of  way 
which  it  had  and  used  to  the  buildings  as  being  stables?  ^ 

This  question,  as  far  as  relates  to  general  purposes,  has  been  General 
dealt  with,  the  conclusion  seeming  to  be  that  in  Great  Britain  at  Purposes, 
least  there  will  be  no  presumption  for  or  against  either  the  cor- 
poration or  the  grantor — that  their  rights  of  ownership  depend 
solely  upon  the  construction  of  the  instruments  of  title. 

But  it  is  submitted  that  it  is  not  so  when  it  can  be  shown  that  Special 
the  acquisition  was  for  a  distinct  special  purpose,  and  that  in  such  P^'poscs. 
case  the  above  proposition  holds. 

Where  lands    are    acquired    compulsorlly,   this   seems   to   be 
beyond  doubt.     As    Campbell,  L.  C.  J.,  said  in  Bostock's  case,'' 

1  Ante,  pp.  92-9.  D.  434. 

2  See  Bayleyv,  G.  W.  Rij.  Co.,  26  C.  »  Ante,  p.  97. 
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"  That  such  [i.e.,  that  the  lands  in  question  should  not  be  used 
to  the  prejudice  of  the  grantor]  was  the  intention  of  the 
Legislature  in  conferring  on  the  company  the  compulsory 
power  of  purchasing  the  land,  I  cannot  doubt ;  for  nothing  so 
unjust  could  have  been  contemplated  as  that  when  the  land 
had  been  purchased  professedly  to  enable  the  company  to  make 
a  lake,  they  might  have  erected  upon  it  a  soap  manufactory  or 
alkali  works,  utterly  destroying  the  amenity  of  the  residence  of 
the  grantor,  although  not  amounting  to  an  indictable  or  action- 
able nuisance." 

It  is  true  that  when  compulsory  powers  are  given,  the  statute 
conferring  them  generally  limits  them  to  the  acquisition  of  lands 
"  for  the  purposes  of  the  undertaking."  But  the  limitation  may 
not  be  inserted  ;  and  where  it  is  left  out.  Lord  Campbell's  reason- 
ing applies  with  equal  force. 

Lands  obtained  in  the  ordinary  way  of  contract  must  upon 
principle  be  considered  to  be  subjected  to  the  same  qualification. 
It  is  true  that  the  original  grantor  in  such  case  has  no  particular 
interest  in  the  lands — whatever  he  has  parted  with  he  has  parted 
with  of  his  own  free  will — and  consequently,  so  far  as  he  has  not 
reserved  to  himself  rights  over  the  lands  conveyed,  he  stands  in 
the  position  of  one  of  the  public.  This,  howevei-,  does  not  affect 
the  question  of  Ultra  Vires  itself.  This  principle  declares  that 
corporations  have  only  such  powers  as  are  expressly  given  to  them, 
or  are  necessarily  implied  in  the  nature  of  their  undertaking.  It 
limits  their  powers  to  these.  And  this  limitation  is  not  a  special 
one — a  limitation  applying  to  contracts  only.  It  is  a  general 
limitation,  and  it  applies  not  merely  to  some  contracts — to  con- 
tracts for  the  acquisition  of  property  or  the  performance  of  services ; 
but  to  all  contracts,  and  not  merely  to  contracts,  but  to  all  the  pro- 
ceedings of  corporations. 

26.  Restrictions  on  lands  acquired  by  corporations  can  be 
enforced  by  and  only  by  the  persons  in  whose  favour 
and  for  the  purposes  for  which  they  were  imposed. 

This  proposition  is  the  converse  of  the  two  immediately  pre- 
ceding ones.  As  corporations  acquiring  lands  for  particular  purposes 
may  not  devote  them  to  other  purposes,  so  e  converso,  reservations 
in  favour  of  particular  persons  or  purposes  cannot  be  enforced 
against  the  corporations  by  other  persons  or  for  other  purposes 
than  those  so  specified. 

In  Rochdale  Canal  Go.  v.  Kiiig}  the  defendants,  the  owners  of 


'  2  Sim.  N.  S.  78  ;  same  case  at  law, 
11  (J.  n.  122,  135  ;  Rochdah  Canal  Co, 


V.   Eadcliffe,  18  Q.  B.    287.     Compare 
Reg,  V.  Abcrdarc  Canal  Co.,  14  Q.  B.  854. 
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a  cotton  mill  on  the  banks  of  a  canal  belonging  to  the  plaintiffs, 
were  authorised  by  the  Act  of  Parliament  under  which  the  canal 
was  made  and  the  plaintiffs  incorporated  to  draw  water  from  the 
canal,  for  condensing  steam,  and  not  for  any  other  purpose  : 
nevertheless  they  used  the  water  for  other  purposes.  In  con- 
sequence of  which  the  plaintiffs  brought  an  action  and  obtained 
a  verdict  against  them,  but  only  for  nominal  damages.  The 
defendants,  however,  continued  to  use  the  water  as  before. 
Whereupon  the  bill  was  filed  for  an  injunction  to  restrain 
them  from  so  doing.  The  answer  stated  a  case  of  acquiescence 
on  the  part  of  the  plaintiffs.  It  was  held  that  the  plaintiffs 
had  sufficiently  established  their  title  at  law,  and  that,  but 
for  their  acquiescence,  they  would  have  been  entitled  to  the 
injunction,  notwithstanding  they  had  recovered  only  nominal 
damages  in  the  action.'^ 

27.  The  presumption  is  that  corporations  acquire  over  lands  Presumption 
taken  or  used  compulsorily  for  specified  purposes  only  ^'  ^o^^^^""™*- 
a  species  of  easement,  or  right  of  user. 

This  is  little  more  than  a  corollary  from  the  last  proposition. 
If  the  right  of  ownership  is  restricted  to  the  user  for  which  the 
acquisition  was  obtained,  it  is  but  a  step  further  to  say  that, 
unless  the  contrary  appears,  nothing  more  than  an  easement  is 
acquired,  or  perhaps  even  only  a  non-exclusive  right  of  user. 
This  was  the  decision  in  Badger  v.  South  Yorkshire,  dc. 
Go  J  Here  a  local  statute  gave  to  the  navigation  company 
of  a  river,  among  other  powers,  a  power  to  appoint  and  set 
out  towing-paths  alongside  the  river,  but  the  language  left 
it  in  equal  doubt  whether  the  soil  of  the  towing-paths  was 
to  vest  in  the  company  or  only  the  easement  of  the  right  of 
way  for  towing;  though  it  was  necessary  for  other  purposes  of 
the  company  that  the  company  should  have  the  fee  of  certain 
parts  of  the  land  adjoining.     It  was  held,  that  the  company  did 

1  A  iBcal  Act  authorised  a  company  to  bore  of  the  pipes.     It  was  held  that  the 

enter  upon  lands  withm  a  manor,  and  to  owners  or  occupiers  of  lands  within  the 

dig  and  search  for  any  spring  of  water,  manor  were  not  prevented  by  the  Act 

and  to  convey   the    water   from    such  from  sinking  wells  in  such  lands,  though 

snnne  into  a  town   fnv  t.hp.  nsn  nf  tlio  tVio  ^(r^^i  „;~i,j-  u.  i.  j a..,  P 


„ ,•   „  .    .        ■".  r      1,      „ — ,  """i '""'viiig  iveuo  lu  SUCH  lanas,  luougu 

spring  into  a  town  for  the  use  of  the  the  effect  might  be  to  draw  off  the  water 

inhabitants  ef  the  town  and  the  shipping  from   the    comr 

in  the  harbour.     It  provided  that  tlie  Shields   Waterm 

company  should  not  take  the  water  from  L.  J.  Exch  315 


any  spring,  streams,  or  ponds,  so  as  to  '>  i  E.  &'e.  347,  28  L.  J  (0  B  ^  118  ■ 
depnve  the  occupiers  of  tlie  lands  of  Norton  v.  L.  &  N.  W  Ry  Co  9  0  d' 
water  for  their  own  necessary  uses,  and  623,  13,  ih.  263  ;  Lee  Conservancy  Board 
for  the  cattle  depasturing  thereon.  The  v.  Button,  6  App.  685.  See  Doe  v 
companyhad  power  to  lay  down  pipes.  Archbishop  of  York,  14  Q  B  Bl- 
and the  inhabitants,  with  the  consent  of  Damson  v.  Gill,  I  East,  69  ;  Marmiis  of 
the  company,  might  obtain  water  by  the  Salisbury  v.  O.  N.  Rii    Co    5  C   B   N 

pipes  to  communicate  with  the  company's  S.  174,  28  L.  J.  (C   P  )  40 

pipes  at  certain  charges  according  to  the 
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not  acquire  the  fee  in  the  towing-paths,  butonly  such  a  use  of  the  soil 
or  easement  as  was  necessary  for  the  purposes  of  the  navigation. 

Another  point  should  also  be  noticed.  It  is  the  principle 
that  acquisition  frequently  .draws  with  it  all  the  rights  necessary  for 
the  full  enjoyment  of  the  subject  thereof  It  may  be  thus  expressed : 

28.  When  a  person  conveys  land  to  be  used  for  specified  pur- 
poses, retaining  other  adjacent  land,  he  may  not  so  deal 
with  this  adjacent  land  as  to  prevent  the  grantee  from 
using  the  land  conveyed  for  such  .specified  purposes. 

The  commonest  instances  are  when  conveyances  are  made  to 
railway  and  other  similar  companies,  who,  as  is  known  at  the 
time  of  the  conveyance,  pi'opose  to  erect  thereon  building.s, 
bridges,  embankments,  docks,  &c.,  or  to  construct  in  or  through  the 
same  tunnels,^  sewers,^  canals,^  &c.,  requiring  unusual  subjacent  or 
adjacent  support,  that  is,  support  in  excess  of  that  ordinary 
amount  of  surface  support  to  which  a  person  is  entitled  by 
common  law;  and  the  minerals  are  reserved  to  the  grantor.  The 
result  of  the  numerous  decisions  (and,  apparently  it  makes  no 
difference  whether  the  deed  of  conveyance  does,  or  does  not, 
state  that  the  land  is  conveyed  for  the  purpose  or  with  a  view  to 
the  erection  thereon  of  heavy  buildings,  railway  works,  and  the  like, 
if  it  is  proved  or  admitted  that  this  was  intended  at  the  time  of 
the  conveyance  and  was  known  to  the  grantor)  is  this  : — 

First.  Both  the  conveyance  and  the  Act  of  Parliament  (if  any)  in 
virtue  of  which  the  land  was  taken  may  be  silent  as  to  the  exact 
powers  of  the  grantor  with  respect  to  the  minerals.  If  so,  the  rights 
of  the  grantor  are  restricted  pro  tanto  by  the  needs  of  the  grantee, 
and  he  "  warrants  such  a  measure  of  support  subjacent  and 
adjacent  as  is  necessary  for  the  land  in  its  condition  at  the  time  of 
the  grant,  or  in  the  state  for  the  purpose  of  putting  it  into  which 
the  grant  was  made."* 

Secondly.  There  may  be  a  clause  in  the  conveyance  on  the  Act 
stating  that  the  minerals  shall  not  be  worked^  either  within  a 
specified  distance  or  indefinitely  so  as  to  cause  damages  to  the 


1  L.  &  N.  W.  Ey.  Co.  v.  Ad-royd,  31 
L.  J.  Ch.  588. 

2  Met.  Board  of  IVorks  v.  Met.  Hi/.  Co., 
L.  R.  3  C.  r.  6l'-2,  4  C.  P.  192  ;  lie  Cor- 
poration of  Dudley,  8  Q.  B.  D.  86. 

^  Knowlcs  V.  Lftne.  tt'  Yorlsh.  Ey.  Co., 
14  App.  248;i.  .O.V.  ir.  Ey.  Co.  v.  IJrans, 
1892,  2  Ch.  432,  reversed  W.  N.  1892, 
p.  161, 

■•  Per  Crnnwortli,  L.  C,  Catcdontan 
Ey.  Co.  V.  Sprot,  2  Macq.  449  ;  Elliott 
V.  Mrtli  Eastern  Ey.  Co.,  10  H.  L.  C. 
333;    32   L.    J.    (Ch.)   402;    Proud   v. 


Bates.  34  L.  J.  (Ch.)  407.  But  it  is 
only  in  case  of  this  extra  support  that  the 
miup.-owner  is  under  a  restriction  ;  if  the 
question  is  merely  as  to  ordinary  surface 
support  the  mine-owner  and  the  railway 
company  or  others  taking  from  it  are  re- 
milted  to  their  ordinary  common  law 
rights.  See  Poittncy  v.  Clayton,  11  Q. 
B.  D.  820.  y     >        -^ 

*  8  &  9  Vict.  c.  20,  s.  78,  and  see  the 
cases  in  the  notes  on  this  and  the  ne.xt 
page  as  to  the  language  used  in  various 
clauses,  and  the  eflcct  thereof. 
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erections  upon  the  surface.  In  such  case — either  (I)  nothing 
wliatever  is  said  as  to  the  right  or  duty  of  the  company  to  pur- 
chase the  minerals,  in  which  case  the  owner  cannot  work  them  to 
the  damage  of  the  company  ;^  and  he  is  not  entitled  to  any  com- 
pensation therefor^  even  though  the  Act  or  conveyance  expressly 
reserves  the  minerals  to  the  grantor,^  unless  and  so  far  as  provision  to 
that  effect  may  have  been  made  in  the  instruments  of  conveyance.* 

Or  (II)  such  an  option  of  purchasing  the  minerals  may  be  given 
to  the  company ;  and  if  so,  it  seems  that,  either  the  company  must 
on  notice  purchase,  or  on  its  refusal  the  owner  can  work  his 
minerals  in  a  careful  manner  without  being  liable  for  damage 
caused  thereby,^  though  if  the  company  purchase  even  only 
partially,  e.g.,  the  interest  of  a  lessee  for  15  years,'''  the  rights 
of  the  owner  to  work  are  gone,  and  he  cannot  subsequently,  on 
the  falling  in  or  forfeiture  of  the  lease,  work  the  minerals,  though 
apparently  he  is  entitled  to  compensation.^ 

In  all  cases  it  makes  no  difference  whether  or  not  the  reservation  General  effect 
of  the  minerals  be  with  the  clause  that,  "  the  working  thereof  be  °*  ''Causes  as 

to  working, 

in  a  reasonable  and  careiul  manner,  &c.,  — the  grantee's  right  to 
excess  support  is  a  common  law  right,  capable  of  being  limited 
only  by  express  words  to  that  effect  f  nor  whether  the  conveyance 
has  been  the  result  of  a  private  contract,  or  compelled  by  Act 
of  Parliament.^ 

But  where  the  acquisition  is  compulsory,  or  the  works,  &c.,  are 
constructed  under  compulsory  powers,  the  question  whether  or  not 
compensation  to  aggrieved  parties  is  provided,  is  a  very  material 
ingredient  in  determining  the  rights  of  all  parties.* 

It  seems  also  that  statutory  provisions  of  the  kind  now  in  state-  and  as  to 
ment  will  constitute  a  special,  code  determining  the  relative  rights  °^''"  '"^"^'^■ 
of  the  company  and  the  mine-owner  vendor,  and  abrogating  the 

1  EimtY.  North  Eastern  Ry.  Co.,  iiU  (Ch.)  588;   G.   W.  Uy.  Co.  r.  Benndt, 

mpra    per  Lord  Kingsdown :_  "  When  L.  R.  2  H.  L.  27.     Compare  Bunn  y. 

tlie  absolute  nglit  to  the  minerals  is  Birmingham  Canal  Co.,  L.  R  7  0   B 

reserved  to  the  owner,  he  was  to  work  at  244  ;   and  Holloway  v.  Mayor,   &c    of 

his  own  peril.     When   his   right   was  Wakefield,  l&9\,  A.  C.  &\ 
qualihed  by  the    option  given  to  the  ^  jj^a;  v.  Leeds,  £c.  Ev.  Co    3  A  &  E 

ZfT-rpWrtf     •'•w'^i'  '^  *'/T"  ^??  '  ^^-  ^-  ^^™  "^  ^««^'-  Navigation, 

pany  preferred  the  risk  of  damage  to  the  «M  ««pr«;  per   Lord   Kingsdowh    uU 

expense  of  purchase,  they  were  to  be  supra;  a,nd.  Jiuabon  Brick,  Ic.  Co   v  G 

subjected  to  the  risk  which  they  refused  /K. My.  Co.,  "Times "  7 Deo.  1892  p  'is' 

to  buy  off—  .     ^  ^  ,^     ,^     .   .  'G.W.  My.  Co.  v.  Smith,  2  C.  D.  2351 

T    wn  i  tZ%               Namgatvon,  30  ?  See  the  cases  cited  above. 

in    ,^v   :       T,     r,         ^  ^  Caledonian  Btj.    Co.   v.   Sprot,    and 

9  T  ?w  ^f """  ^y-  ^°-  ^-  C™»^'»»<^>  -S««  V.  North  Eastern  By.  cl,  uuZ 

i'nf^i.    %'      1  n          r,       ,      ,  pre;  Caledonian  By.  Co.  Y.  Lord  Belliaven, 

^\f^t.^mfi,^°-  ^■n^u?t''°h  ^  ^  ^^'"J-   5^'   ^^^™  the  defendant  had 

5  H  i'  ll  ^«?    « ■'■  ^-  ?■  ^-n^y-  f^-'  y^f^iton^^y  conveyed  to  the  Company. 

V  \t  f;  nil  ■S»"S"S'^f  .£»»  «^  Co.  "  Per  Jessel,  M.R.,  in  BoderiokVlton 

V  n^  "f^'^J^^  7  H.  &  N.  969  ;  L.  &      Local  Bowrd,  5  C.  D.  328,  333  ;'  L.  *  N. 
N.    W.  By.   Co.  V.  Ackroyd,   31  L.  J.        W.  By.  Co.  v.  Emns,uHs,ip. 
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common  law  so  far  as  is  inconsistent  therewith.  Therefore,  under 
such  circumstances,  the  company  can  only  claim  the  statutory 
rights  and  privileges  so  enacted  in  their  favour,  and  not  those  of 
an  ordinary  purchaser  to  adjacent  and  subjacent  support  ;^  and  if 
they,  the  company,  on  notice  given,  do  not  purchase  the  minerals, 
the  owner  may  work  them  in  a  proper  manner,  even  though  from 
incidental  circumstances  they  could  never  have  been  worked  with- 
out damaging  the  surface.*^ 


Corporations 
are  generally 
liable  on  their 
torts  just  as 
private  indi- 
viduals unless 
acting^  under 
compulsory 
powers. 


Thirdly.  Compulsory  Powers. 

The  ownership  of  lands  acquired  by  corporations  by  the  exercise 
of  compulsory  powers  is  So  greatly  influenced  by  considerations 
arising  from  the  existence  and  exercise  of  such  powers  that  some 
special  observations  on  this  head,  additional  to  what  has  been  said 
in  the  last  few  pages,  with  reference  to  the  leading  authorities, 
will  be  useful. 

29.  Corporations  endowed  with  special  powers,  have  in 
addition,  an  implied  authority  to  do  all  such  in- 
cidental acts  as  may  be  reasonably  necessary  for 
the  full  and  complete  utilisation  of  such  special 
powers. 

Corporations,  as  will  be  seen  hereafter,  are,  as  regards  most 
varieties  of  torts,  on  a  verj'  similar  footing  to  that  of  ordinary 
citizens,  acts  which  are  wrongful  in  the  case  of  the  latter  being 
equally  so  if  done  by  the  former.  But  many  corporations  have 
given  to  them  special  powers  and  authorities  which  pro  tanto  oust 
the  rights  of  ordinary  citizens.  Of  these  compulsory  powers  for 
entering  upon  and  taking  possession  of  lands  are  the  most 
common.  Proceedings  carried  on  by  them  in  pursuance  of  such 
powers  are  legal,  and  persons  thereby  aggrieved  will  be  deprived 
of  their  common  law  remedy,  and  if  the  statutes  conferring  the 
powers  have  not  indicated  a  method  of  i-edress,  will  be  without 
remedy  at  all.'  When  express  powers  of  this  nature  are  given  to 
corporations,  it  requires  great  care  to  determine  what  is  the 
precise  effect  of  the  Acts  of  Parliament  conferring  them.  Statutes 
of  this  description  frequently  incorporate  other  Acts,  and  by  the 
result  of  such  Incorporation  invest  the  corporations  concerned  with 
rights  and  incidents  probably  not  contemplated  by  the  Legislature. 


'  G.  IF.  Ry.  Co.  V.  Bennett,  L.  E.  2  H. 
L.  27  ;  Mid.  Ry.  Co.  v.  Robinson,  15  App. 
19  ;  cases  ante,  p.  107,  n.  5. 

2  Fletdier  v.  0.  W  Ry.  Co.,  5  H.  & 
N.  689,  29  L.  J.  (Ex.)  253.  See,  how- 
ever, Uid.  Ry.  Co.  V.  CheoMcy,  4  Eq.  19. 


'  See  Penny  v.  S.  E.  Ry.  Co.,  7  E.  & 
B.  660,  26  L.  J.  (Q.  B.)  225  ;  and  pod, 
part  iv.  chap.  i.  s.  1,  where  the  different 
Views  of  the  United  States  and  the 
British  Courts  on  this  point  are  fully 
investigated. 
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A  case  illustrating  this  is  DvJc^.  of  Bedford  v.  Dawson.^  By  the 
Railway  Clearing  House  Extension  Act,^  which  incorporated  the 
Lands  Clauses  Act,  1845,  the  Railway  Clearing  Oommittee  were 
empowered  to  take  certain  lands,  and  to  erect  thereon  any  build- 
ings and  works  for  the  purpose  of  the  clearing  system,  The 
plaintiffs,  the  owners  of  a  neighbouring  house,  filed  a  bill  to 
restrain  the  erection  of  a  building  on  land  acquired  under  the 
Act,  on  the  ground  that  it  interfered  with  their  ancient  lights. 
Jessel,  M.  R,,  decided  that  the  Clearing  Committee  could  not  be 
restrained  by  injunction,  and  that  the  plaintiff's  remedy,  if  any, 
was  in  compensation  under  section  68  of  the  Land  Clauses  Act, 
1845. 

30.  Corporations  can   acquire  by  the    exercise   of  compul- 
sory powers  only  such  ownership  and  such  rights  of 
user  as  are  reasonably  required  for  the  attainment  of 
their  objects. 
These  powers  are  given  in  order  to  enable  corporations  to  carry  Exact  nature 
out  expeditiously  the  objects  for  which  they  have  been  called  into  powers!''  ^°'^ 
existence,  and  which  probably  without  such  extraordinary  pow^ers 
could  not  be  attained.    But  they  are  pro  tanto  a  derogation  from 
the  ordinary  rights  of  other  citizens.     Consequently  all  the  mate- 
rial incidents  arising  from  their  exercise — the  degree,  amount,  and 
kind '  of  property  acquired,  the  mode  of  user,  the  time  and  purposes 
of  exercise — must  all  depend  solely  upon  the  Acts  of  Parliament 
giving  them.* 

Any  misuse  of  such  powers  is  illegal,  and  confers  on  the  parties  JUsuse  of. 
thereby  aggrieved  the  right  to  redress.  Suppose,  however,  the 
powers  are  put  into  force  bond  fide,  and  lands  thereby  acquired, 
but  through  miscalculation,  or  by  the  result  of  subsequent  circum- 
stances, such  lands  are,  not  wanted,  or  cannot  be  utilised,  for  the 
corporate  purposes — what  is  the  position  of  the  parties  as  to 
ownership  ? 

It  seems  that  on  the  maxim  "fieri  non  debuit  sed  factum 
valet,"  the  corporation  remain  owners  so  far  as  they  have  become  Grantor  of 
such,  and  no  equity  arises  in  favour  of  the  grantor.^   In  Astley's  '""J  <!.'i"°"t 
case,*  where  this  had  happened,  the  Lord  Chancellor  described  the  "^    " 
equity  so  set  up  by  the  grantor  as  "  extraordinary,"  for  which  no 
authority  could  be  produced. 

'  20  E(j.  353  ;  Clarl:  v.  Scfwol  Board  Advoccde  v.  Blantyre,  4  App,  770. 

of  London,  9  Ch.  120.  i  See  Bentinclc  v.  Norfolk  Estuary  Co., 

»  37  Vict.  c.  16.  ante,  p.  102,  and  Bostock  v.  North  Staf- 

^  For  instance,  -whether  a  corporation  fordshire  Ey.  Co.,  ante,  p.  97  ;  and  post^ 

acquires  an  actual  estate,  or  only  an  ease-  part.  iv.  chap.  i. 

meut,  or  merely  a  right  of  user, — see  ante,  *  Compare  arefe,  p.  84, 

pp.  94,  105-6,  and  cases  cited  ;  and  Lord  "  yijite,  p.  99, 
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Fourthly.  Alienation. 

Alienation.  Does  the  capacity,  express  or  implied,  of  owning  lands,  neces- 

sarily draw  with  it  that  of  alienating  the  interests  so  owned  ?  Can 
all,  or  only  some,  and  what  civil  corporations  ^  alienate  their  lands, 
and  if  so,  to  what  extent  and  under  what,  if  any,  limitations  or 
restrictions  ? 

General  power  31.  Corporations  owning  lands  have  power  to  alienate  their 

lands  for  any  interest  which  they  may  deem  fit, 
unless  restrained  therefrom  expressly  or  by  implication, 
provided,  however,  that  such  alienation  be  in  the 
ordinary  mode  of  conducting  the  corporate  business 
or  operations. 

Subject  to  the  qualifications  already  considered,  the  property, 
lands  or  not,  of  corporations,  is  theirs  absolutely,  alienable, 
like  the  property  of  ordinary  citizens,  at  the  will  of  the  cor- 
porations themselves.  But  there  may  be  restrictions  as  to 
alienation,  as  well  as  to  ownership  or  user,  and  if  this  is  so, 
the  owner,  corporate  or  not,  can  alienate  only  subject  to  such 
restrictions. 

This  occurred  in  the  case  of  Taylor  v.  Didiuieh  Hospital.'^ 
The  constitution  of  Dulwich  College  required  that  leases  granted 
should  be  at  a  rack-rent.  It  was  consequently  held  that  the  con- 
tract for  a  lease  not  at  a  rack-rent  was  Ultra  Vires,  and  not  bind- 
ing on  the  corporate  body. 

But  the  alienation  must  be  in  the  ordinary  course,  and  for  the 
purposes  of  the  corporate  operations.  Any  other  alienation  would 
be  restrainable  at  the  instance  of  any  corporator.  It  would  also  be 
Ultra  Vires,  or  at  least  voidable,  as  against  third  parties  acquiring 
such  land  with  knowledge  of  the  true  nature  of  the  transaction. 
Whether  it  would  be  so  when  there  was  not  this  knowledge  is 
considered  in  the  following  pages. 

It  has  already  been  seen  that  "  mercantile  corporations  not  ex- 
pressly restricted  may  alienate  the  whole  of  their  tangible  assets,"  ^ 
subject  to  this  that  they  can  do  so  "  only  if  and  so  far  as  the  aliena- 
tion is  allowed  by  the  nature  of  the  business  called  for  by  the 
urgent  necessities  of  the  case,  and  does  not  constitute  a  peculiar 

'  See  dofiuitioii,  ante,  ji.  12.  the  property,  whether  by  sale,  voluntary 

^  1  P.  Wuis.  653.     Compare  Hartford  transfer,  or  conveyance  "  ;  Otago  Harbour 

Fire  Ins.  Co.  v.  WaUh,  5  Amer.  115,  54  Board  v.  Spedding,  4  N.  Z.  L.  R.  (S.  C. 

111.   164,  whore  it  was  decided  that  a  1886)  272 ;  Mayor,  (L-c.  of  Auckland  v. 

mortgage  is  not  within  the  clause  of  a  Houghton,  5  ibid.  132. 

lire  policy,  prohibiting  without  consent  ^  ^,j^(>^  p  gy^ 

a  ohange  "in  the  title  or  possession  of 
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hardship  to  or  otherwise  specially  infringe  upon  the  rights  of  indi- 
vidual corporators."  1  It  is  submitted  that  these  two  propositions 
aid  down  and  considered  at  some  length  with  regard  to  personalty 
apply  equally  to  realty,  subject  always  to  serious  qualifications 
arising  from  the  distinction  between  the  two  forms  of  property. 
With  the  exception  of  such  mercantile  corporations  as  ai'e  formed  to 
deal  in  land,  it  is,  however,  scarcely  possible  that  a  corporation  whose 
assets  consist  in  great  part  of  land  or  real  rights,  can,  as  a  going 
concern,  be  desirous  or  require  to  alienate  the  same  and  convert 
them  into  money.  If  this  is  in  contemplation  it  must  almost  of 
necessity  from  the  nature  of  things  be  with  a  view  to  win3ing  up. 

But  permanent  or  out  and  out  alienation  or  the  total  conversion 
of  the  entirety  of  the  corporate  lands  and  real  rights  into  money 
is  a  very  different  transaction  from  alienation  for  a  period,  such  as 
a  lease.  This  may  under  various  circumstances  in  the  case  of  any 
mercantile  corporation  become  advisable,  perhaps  even  necessary,  in 
order  that  the  corporate  existence  may  be  continued  and  be 
revived  and  put  into  activity  at  a  subsequent  period.  When  this 
is  the  case  such  temporary  alienation  may  be  held  good  as  being  a 
proper  exercise  of  the  corporate  power  expressed  or  implied.  No 
doubt  it  would  be  good,  that  is  not  Ultra  Vires  in  either  the 
primary  or  the  secondary  sense,  only  under  peculiar  circumstances  ; 
but  that  there  are  such  cases  is  established  by  Featherstonhaugh 
V.  Lee,  Moor,  &c.  Go? 

The  above  observations  apply  only  to  mercantile  companies  and 
not  to  public  bodies,  such  as  municipalities,  or  to  semi-publio 
corporations,  such  as  railways,  waterworks  companies,  and  the  like. 
In  the  case  of  these  bodies  very  different  considerations  come  into 
view. 

32.  A  public  ^  or  semi-public  *  corporation  may  not  so  deal  with 
its  property  as  to  incapacitate  itself  from  performing  its 
public  duties. 

This  proposition  seems  correct  without  qualification.  In  other 
words,  it  is  Ultra  Vires  in  the  true  sense  for  a  corporation  having 
public  duties  to  perform  or  owing  duties  of  a  public  nature  to  enter 
mto  any  transactions  with  respect  to  the  corporate  property  which 

^  f  Eq'  318  ^ LT;  11  88  1,^"  agreement  between  rival  semi- 

3  It  cannot  cn^uJf  L  t„  ■         ^""^^^  coi-porations  not  to  exercise  their 

It  cannot  contiact  not  to  exercise      special  powers  is  bad     Barlford    A-r 

a-nilpost,  p.  114,  i,.  1,  '  '    ^  ^"-  °^"- 
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Corporations 
for  public 
purposes. 


Prescription. 


may  prevent  the  proper  discharge  of  those  duties.^  As,  however,  at 
the  present  day  measures  are  seldom  taken  to  compel  an  unwilling 
corporation  to  fulfil  its  public  obligations,  the  proposition  may 
appear  almost  an  empty  truism.  But  it  is  not  so.  The  attorney- 
general  may  interfere  on  behalf  of  the  public,  and  restrain  the 
carrying  out  of  transactions  like  those  now  contemplated;^  and 
even  if  this  does  not  happen,  it  is  open  to  the  parties  themselves— as 
it  is  in  every  Ultra  Vires  proceeding — to  object  that  the  transaction 
is  illegal,  and  not  binding  upon  either  side.^  The  legislature  has  to 
some  extent  interfered  in  this  direction  by  imposing  restrictions  on 
execution"  against  the  rolling  .stock  and  plant  of  railway  companies.* 

That  this  principle  holds  with  regard  not  merely  to  "  public " 
corporations,  but  also  to  corporations  which  are  herein  styled 
"  semi-public,"  is  shown  by  several  decisions.  In  Reg.  v.  SouthWales 
By.  Go.,^  the  defendant  company  having  power  to  take  and  purchase 
lands,  and  to  construct  a  railway  according  to  the  plans  and  books 
of  reference  deposited  under  their  Act,  gave  notice  to  the  Llanelly 
By.,  (Stc.  Co.,  that  they  required  to  purchase  a  small  piece  of  land, 
on  part  of  which  the  Llanelly  Railway  was  actually  constructed, 
such  piece  of  land  being  set  out,  in  the  plans  and  books  of 
reference,  as  part  of  the  proposed  line  of  the  South  Wales  Ry.  Co. : 
but  they  afterwards  refused  to  issue  their  warrant  to  the  sheriff  to 
assess  the  amount  of  purchase  money,  on  the  ground  that  the 
Llanelly  Ry.,  dx.  Go.  had  no  power  under  their  Act  to  sell  any 
portion  of  land  on  which  their  railway  was  constructed.  It  was 
held,  on  an  application  for  a  mandamus  to  the  South  Wales  Ry. 
Go.  to  issue  their  warrant,  that,  as  there  was  no  express  clause  in 
any  special  or  general  Act  of  Parliament  which  authorised  either 
the  Llanelly  Ry.,  &c.  Go.  'to  sell  any  part  of  their  actual  line  of 
railway  or  the  South  Wales  Ry.  Go.  to  purchase  it,  the  authority 
was  not  to  be  implied,  from  the  general  power  given  to  the  South 
Wales  Ry.  Go.  to  make  their  line,  and  to  purchase  lands,  accord- 
ing to  their  deposited  plans  and  books  of  reference. 

It  would  seem  that  if  and  so  far  as  a  corporation  cannot  alienate 
its  property  directly  it  cannot  do  so  indirectly,^  for  instance,  by 


*  Execution. 


'  Staffordshire,  d-c,  Canal  Nav.  v. 
Birmingham  Canal  Xav.,  L.  R.  1  H.  L. 
ii54,  268  ;  Black  v.  Delaware,  iW..  Canal 
Co.,  7  C.  E.  Green,  130,  9  id.  465;  Conro 
V.  Fort  Ucnry  Iron  Co.,  12  Barb.  27. 

2  See  A.-G.  v.  Cm-p.  of  Carmarthen, 
Coop.  80  ;  A.-G.  v.  Mayor,  ctr.,  of  Ply- 
mouth, 9  Beav.  67 ;  and  part  vi.  cliap. 
vii. 

'  See  Eastern  Counties  My.  Co.  v. 
Ilawkes,  5  H.  L.  C.  331  ;  Staffordshire, 
iCv.,  Canal  Nav.  v.  Birmingham  Ca^xal 


!\'ai:,  L.  E.  1  H.  L.  254  ;  Grand  Junc- 
tion Ry.  Co.  V.  Biclcford,  23  Grant  (App. 
Cas.  Chy.  1876),  302,  where  a  mortgage 
by  a  railway  company  of  a  portion  of  its 
road  to  a  bank  was  held  Ultra  Vir-es. 

■•  30  &  31  Vict.  c.  127,  s.  4. 

M4  Q.  B.  902  ;  MulUner  y.  Mid.  By. 
Co.,  11  C.  D.  611  ;  a,Ue,  p.  97,  note  1  ; 
Mobis  V.  Mid.  Rij.  Co.,  20  C.  D.  418. 

^_*  As  to  whether  execution  can  issue 
agamst  the  property  of  public  coipora- 
tions,  sec  Doc  ileni,  Parr  v.  Boe,  1  g.  B, 
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granting  to  persons  easements^  or  allowing  persons  to  acquire  ease- 
ments as  against  it.  Thus  it  was  laid  down  in  the  House  of  Lords 
that  where  a  corporation  could  not  itself  grant  an  easement  of 
water,  such  easement  could  not  be  acquired  against  it  by  prescrip- 
tion.^ But  Malins,  V.-C,  in  a  case^  where  the  land  was  superfluous, 
held,  and  in  a  later  case  where  the  land  was  not  superfluous, 
Denman,  J.  expressly  decided,  '^  that  an  occupier  of  such  land  of  a 
railway  company  can  acquire  the  same  by  twelve  years'  adverse 
possession. 

So,  too,  public  and  semi-public  corporations  cannot  create  mort-  Mortgages, 
gages  or  charges  upon  their  undertakings  or  property  which  will 
entitle  the  mortgagee  or  chargee  to  sell  or  otherwise  deal  with  the 
mortgaged  property  in  such  a  way  as  to  put  it  out  of  the  power  of 
the  corporation  to  use  the  same  for  its  own  proper  purposes. ^ 
Such  a  creditor  may  by  virtue  of  his  security  obtain  the  appoint- 
ment of  a  receiver,"  and  he  may  perhaps  be  entitled  to  present  a 
petition  and  obtain  an  order  for  winding-up.'^  But  "all  he  can 
get  from  his  security  is  the  fruit  of  the  undertaking  as  a  going 
concern ;  he  cannot  pull  the  undertaking  to  pieces  or  break  it 
up  ; "  ^  nor  can  he  obtain  an  order  for  sale  in  an  action  by  himself 
to  enforce  his  security." 

Do  these  principles  apply  to  strictly  ''  mercantile "  ^°  as  distin-  Mevcmtile 
guished  from  "public"  and  "semi-public"  corporations  1  ^  In  '='"'P™^*i<'"s- 
other  words,  are  agreements  entered  into  by  those  corporations 
which  have  been  created  purely  for  the  benefit  of  the  members 
thereof,  with  regard  to  their  property,  legal  and  binding,  whereby 
— it  being  assumed  that  the  property  in  question  is  essential  to 
the  continued  existence  of  the  corporation  or  the  accomplish- 
ment of  its  aims — the  corporation  is  incapacitated  from  further 
prosecuting  its  aims  ? 

The  answer  seems  to  be  that  such  agreements  are  not  Ultra 
Vires  in  the  true  sense,  though  they  may  be  so  in  the  secondary  sense 
— that  is,  that  they  are  reciprocally  binding  upon  and  enforceable 

700  ;  Mersey  Docks    Trustees  v.  Gibhs,  C.  D.  418. 

L.  E.  1  H.  L.  93,  126  ;  Jersey  v.  Ux-  *  Gardner  v.  i.  C.  tfc  D.  My.  Co    2 

iridgo  Sural  Sanitary  Authority,    1891,  Ch.  201 ;  per  Giffard,  L.  J.,  5  Ch   321 ' 
3   Ch.    183;    A. -a.    v.    Mayor,    Ac,  of  «  Notes  5  &7   ;  Batten  y.  Dartmouth 

Newcastle-upon-Tyne,  23  Q.  B.  D.   492  ;  Earbour  Commissioners,  45  C   D    612 
and  nases  there  cited.  r  He  Barton,  on  Bmnher,    'd:c  '  IVater 

^  Mulhnerv.  Mid.  Ry.  Co.,  11  C.D.611.  Co.,  42  C.  D.  585  ;  He  Borough  of  Forts- 

■  ata.ffordshire,    &e..    Canal   Nav.    v.  mouth,  <i:c..  Trams.   Co.,  1892  2  Ch  36-' 
Birmingham  Canal  Nav.  L.  R,  1  H.  L.  ^  pg^.  Stirling,  J.,  1892,  2  Ch.  366 

254,  268.     See   Rochdale   Canal   Co.    v.  9  Blaker  v.  Herts  &  Essex  Waterworks 

King,  2  Sim.  N.  S.  78.  Co.,  41  C.  D.  399. 

^Norton  v.  L.   <fc  N.    W.  Ry.  Co.,  9  w  For  definition  see  ante,  p.l3. 

CD.  623;  see  13  C.  D.  268.  "  See  Rollins  y.  Clay,   33   Me.    132- 

"  Boibettv.  S.  E.  Ry.  Co.,  9  Q.  B.  D.  Copelar.d  v.   Citixen's   Gaslight   Co.,   61 

424.     Contra  ffobbsv.  Mid.  Ry.  Co.,  20  Barb.  60, 
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against  both  tlie  corporation  and  the  other  contracting  party,  if 
none  of  the  corporators  object;  but  that  in  the  absence  of  an 
express  power  in  this  respect  it  is  competent  for  any  coi-jDorator  to 
object  to  and  by  proper  proceedings  to  stop  such  engagements, 
'.vhile  still  in  contemplation  only.^ 


Svirplus 
property — 
how  created, 


1.  Income. 


Trust  an'l 
similar  cor- 
porations. 


Fifthly.  Surplus  Property. 

Some  special  and  separate  consideration  must  be  given  to  the 
questions  arising  in  connection  with  the  disposal  of  property  of 
various  kinds — surplus  assets— not  required  temporarily  or  per- 
manently, for  the  furtherance  of  corporate  purposes.  This  surplus 
may  be  brought  about  in  either  of  the  following  ways — {a),  by 
excess  of  income  ;  (b),  by  increase  of  the  corporate  assets  whereby 
they  become  greater  than  can  be  usefully  disposed  of  in  and  about 
the  corporate  purposes,  or  a  diminution  of  the  corporate  business, 
&c.,  rendering  it  impossible  to  utilise  with  advantage  the  whole 
of  the  corporate  assets ;  (c),  by  the  corporation  having  originally 
by  mistake  or  design  acquired  larger  premises,  lands,  stock,  &c., 
than  its  undertaking  requires;  (cZ),  upon  the  dissolution  of  a 
corporation.^ 

a.  Excess  of  Incovxe. 

This  can  seldom  happen  with  commercial  corporations,  nor  with 
certain  classes— e.^.,  building  or  friendly  societies — of  non-commer- 
cial corporations.  With  these  bodies  the  whole  income,  however 
great,  belongs,  subject  to  the  special  provisions  of  their  constating 
instruments,  to  the  individual  corporators,  and  must  be  periodically 
divided  amongst  them.' 

Of  course  there  may  be  under  peculiar  circumstances  and  with 
these  corporations  an  accumulation  of  income,  or  a  reserve  fund 
may  become  unnecessary,  or  outstanding  arrears  may  be  got  in 
which  belong  to  revenue.  In  such  cases  the  members  are  entitled 
to  have  the  windfalls  divided,  though  often  difficulties  as  to  rights 
will  arise.' 

But  with  other  corporations  it  is  different.  It  is  quite  clear 
that  no  trust  corporation,  and  no  corporation  which  possesses  its 
property,  not  perhaps  subject  to  a  trust  but  for  certain  purposes 


'  Grogonj  v.  PatcMt,  33  Beav.  597  ; 
TFardv.  Sociclj/  of  Alloniics,  1  Coll.  370; 
Hciislon  V.  Farmers  Bank,  12  Peters,  102  ; 
2'readifcU  v.  SaJL'ibury  Uanufaduring 
Co.,  7  Gray,  393.  Sco  Simpson  v.  JFesi- 
iiiinstcr  Palace  Hotel  Co.,  8  H.  L.  (^. 
712  ;  and  cases  in  last  and  following 
notes. 
Con.'iider  on  liotli  points,  pp,  15(J-1C1, 


post ;  and  the  chapters  on  "Amalgama- 
tion," part  iv.  chap.  iii.  ;  and  on  "  Kati- 
fication,"  part  iv.  chap.  vii. 

-  As  to  which,  see  part  vi.  chop.  is.. 

'  See  post,  chap.  ix.  ».  2. 

■'  See  £irch  v.  Cropper,  li  App.  525  ; 
Lubbock  V.  British  Bank  of  S.  J.  1892, 
2  Ch.  198. 
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not  including  therein  the  emolument  of  its  private  members  as 
such,  can  lawfully  divide  any  portion  of  its  assets  among  these 
members.  And  this  rule,  -which  applies  to  its  ordinary  income 
and  assets,  applies  with  equal  strictness  to  an  extraordinary  income 
— to  an  income  which  by  lapse  of  time  and  change  of  circum- 
stances, has  become  much  greater  than  the  founder  contemplated 
or  the  corporate  purposes  require.  This  is  a  common  occurrence 
at  the  present  day.  What  is  to  be  done  with  the- surplus?  The 
answer  in  many  cases  hitherto  has  been  very  simple — it  has  been  Misappopiia- 
appropriated  by  the  corporators.  But  such  appropriation  is  como^-atious 
unquestionably  illegal,  and  repetition  of  it  merely  intensifies  the 
public  wrong.  There  can  be  no  doubt  as  to  the  course  which 
ought  to  be  adopted.  The  governing  body  in  all  such  cases  ought 
to  take  the  proper  steps  ^  to  increase  the  usefulness  and  the  powers 
and  objects  of  the  corporations.  Till,  however,  such  steps  are 
taken,  the  whole  of  the  income  belongs  to  and  should  be  divided 
amongst  the  admitted  objects  of  the  corporations — unless,  indeed, 
the  income  was  originally  specially  appropriated,  in  which  case  the 
surplus  ought  to  be  saved  and  invested  till  the  Ijegislature  or  the 
Courts  give  directions  as  to  its  application. 

b.  Property  tempojxirily  idle. 

33.  A  corporation  may  itself  employ  in  ways  other  than  those 
originally  contemplated,  but  allied  to  its  main  enter- 
prise, property  for  the  time  being  idle. 

The  business  or  enterprise  of  a  corporation  will  vary,  and  it  mav  2.  Idle 
even  be  of  such  a  kind  as  to  involve  the  permanent  acquisition  P™P«''ty- 
of  property,  some  of  which  from  time  to  time  may  not  be 
directly  required  for  the  due  prosecution  of  the  enterprise. 
What  is  to  be  done  with  this  when  so  unoccupied?  This  is  a 
question  which  belongs  rather  to  the  next  chapter  on  "  Business." 
In  so  far,  however,  as  it  is  one  of  ownership  it  seems  quite  estab- 
lished that  such  idle  assets  may  be  utilised  by  the  corporation 
■  itself  for  purposes  not  originally  contemplated,  provided  such  pur- 
poses are  really  connected  with  its  main  scope,- and  that  such  user 
will  not  be  Ultra  Vires  in  either  the  secondary^  or  the  true  and 
primary  sense.* 

'  Kg.  hj  application  to  the  Charity  40,  and  Westbiuy,  C,  4  D.  G.  F.   &  J. 

Commissioners,  by  proceedings  by  the  126. 

Attorney-General,  &c.  •<  Ibid. 

^  As  to  what  will  be  .so  connected,  see  *  See  Astley  v,  Manchester,   t£-c.,  Ily. 

the  opposed  views  in  Forrest  v.  Mmiches-  Co.,  2  D.  G.  &  J,  453, 
(er  liy.  Co.,  of  Roiiiilly,  M.  E.,  30  Beav, 
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Letting  off 

surplus 

property. 


1.  By  a  pot- 
tery company. 


Simpson  v. 
"Westminster 
Hotel  Co. 

2.  By  an  Hotel 
company. 


PHOPEKTY, 

34.  A  corporation  may  temporarily  let  off  or  transfer  to  third 
parties  such  part  of  its  property  as  it  is  unable,  from 
special  circumstances,  to  make  an  immediate  advan- 
tageous use  of. 

The  last  proposition  shows  that  the  corporation  may  itself 
utilise  its  surplus  stock,  when  lying  idle,  in  ways  and  modes  not 
perhaps  exactly  and  literally  within  the  purview  of  its  charter. 
It  may  do  more — it  may  assign  or  lease  for  a  time  this  surplus  to 
third  parties.  The  limits  of  the  principle,  and  the  extent  to  which 
it  reaches,  are  vague,  and  not  to  be  marked  with  any  degree  of 
precision ;  but  the  principle  itself  as  a  principle  is  established 
beyond  dispute. 

In  Featherstonhaugh  v.  Lee  Moor,  <tc.,  Co.}  it  was  determined 
that  the  defendants  were  justified,  under  the  peculiar  circumstances 
of  their  situation,  as  a  matter  of  business  and  as  the  best  means  of 
carrying  on  their  business,  in  subletting  the  entirety  of  their 
premises  and  works  for  a  period  of  21  years. 

The  principle  of  the  decision  in  Simpson  v.  Westminster  Palace 
Hotel  Co.,"  was  precisely  the  same.  The  defendant  company  was 
established  for  the  purpose  of  building  an  hotel,  "  the  carrying  on 
the  usual  business  of  an  hotel  and  tavern  therein,  and  the  doing 
all  such  things  as  are  incidental  or  otherwise  conducive  to  the 
attainment  of  the  above  objects."  The  company  built  a  large 
hotel,  containing  317  rooms.  Before  it  was  opened,  the  directors, 
with  the  assent  of  a  majority  of  the  shareholders,  agreed  to  let  a 
portion  of  it,  containing  109  rooms,  unfurnished,  to  the  India  Board 
for  offices,  at  the  rent  of  £(3000  a  year  for  the  term  of  three  years, 
with  an  option  to  the  Board  to  extend  it  to  five  years ;  and  to 
make  alterations  for  that  purpose,  which  it  was  estimated  would 
cost  about  £2000,  and  cause  a  further  expense  in  restoring  the 
rooms  to  a  state  fit  for  hotel  purposes.  It  was  established  that 
this  agreement  was  not  entered  into  with  a  view  to  the  permanent 
employment  of  part  of  the  premises  for  purposes  not  authorised  by 
the  constitution  of  the  company,  but  was  adopted  as  an  interim 
measure,  because  the  directors  believed  that  the  whole  of  so  larare 
a  building  could,  not  safely  aud  advantageously  be  opened  as  an 
hotel  at  first,  and  because  they  had  not  capital  to  open  the  whole 
at  once.  It  was  held  by  Knight-Bruce,  L.  J.,  and  by  the  House  of 
Lords,  affirming  the  decision  of  Page- Wood,  V.-C,  that  the  agree- 
ment was  not  Ultra  Vires,  and  that  the  Court  ought  not  to  interfere 
to  restrain  its  being  carried  into  effect. 


'  1  Eq.  31 S.  ante,  pp.  8S-9. 
2  2  D,  G,  F.  &  J,   HI,   29  L. 


561,   S  H.  L.  C.   712 
(C'li.)       J-tij.  Co.,  5  App.  473. 
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In  the  United  States  case  of  Brown  v.  Winivisivimet  Co}  the  l'^^^^^^'^'-^ 
decision  was  precisely  the  same  with  respect  to  the  letting  by  a 
ferry  company  of  one  of  its  steamboats. 

The  three  last  decisions  are  very  strong,  especially  Simpson's 
case,  for  there  the  portion  of  the  hotel  let  off  was  leased  for 
purposes  which  could  'not  by  any  reasonable  construction  of  lan- 
guage be  deemed  "hotel  purposes,"  or  connected  therewith.  As 
to  this  Knight-Bruce,  L.  J.,  said:— "I  conceive  that  it  is  within 
the  power  and  legitimate  functions  of  the  directors  and  a  majority 
of  the  shareholders  acting  in  good  faith  to  confine  for  a  time  the 
hotel  business  and  tavern  business  of  the  company  to  a  portion 
of  their  buildings,  notwithstanding  that,  as  buildings,  they  were 
wholly  completed.  Tliat  capacity,  I  think,  included  or  was  accom- 
panied by  the  capacity  of  making  the  other  portion,  in  some  rea- 
sonable manner,  useful  and  profitable  until  applied  also  to  hotel 
purposes  or  tavern  purposes."  ^ 

c.  Excess  of  Premises,  Stock,  die. 

Excess  of  premises,  lands,  and  the  like  is,  as  far  as  concerns  com- 
mercial corporations,  a  very  different  matter  from  excess  of  income. 
The  latter  can  scarcely  be  in  any  form  Ultra  Vires.  Associations, 
private  or  corporate,  for  purposes  of  trade,  have  as  their  main  and 
direct  object  the  attainment  of  income.  But  it  does  not  follow  that 
they  are  entitled  to  acquke  property  of  any  and  every  description 
and  amount. 

It  has  already'  been  shown  that  corporations,  commercial  or 
otherwise,  can  acquire  property  only  in  such  amounts  and  of  such 
descriptions  as  they  are  expressly  authorised  to  acquire  or  as 
may  reasonably  be  required  for  carrying  out  the  objects  of  their 
creation. 

Of  course,  whatever  varieties  of  property  a  corporation  is  directly 
and  expressly  authorised  to  acquire,  these  it  can  acquire.  But  the 
difficulty  arises  where  the  general  authority  is  given,  but  the 
quantity,  kind,  &c.,  is  not  specified.  In  these  cases  the  rule  as  to 
implied  power  is  that  above  set  forth. 

Suppose,  however,  that  a  corporation  acquires  hand  fide,  and  by  Excess 
an  error  of  judgment  a  greater  extent  of  property  than  is  required  i"^"!'^'  y- 
for  its  undertaking — what  then  ? 

34  a.  First. — The  original  contract  and  transfer  by  which  the 
acquisition  was  made  are  perfectly  good. 

1  11  Allen,  326  ;  Forrest  v.  MancJiester,  ^  2  D.  G.  F.  &  J.  149. 

£c.  ,Ry.Co.,SO  Beav.  40,  4  D.  G,  F.  &  J.  126.  ^  ^„je^  pp.  85,  90-2. 
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This  indeed  is  the  exact  point-  involved  in  Horsey's  case,i  where 
the  landlord's  claim  to  rent  was  contested  by  the  conapany  who 
had  taken  from  him  a  larger  house  than  their  own  business 
required. 

34b.  Secondly.  —  The  corporation  may  sell  such  surplus 
property,  or  otherwise  utilise  it  for  any  purpose  not 
outside  its  powers. 

This  proposition  involves  two  points — (a)  sale,  (h)  otherwise 
utilising.  As  to  the  former,  it  is  clear  that  the  corporation  may 
convert  into  money  personal  property  of  the  kind  in  question.^ 
And  until  such  sale  takes  jslace  no  reason  can  be  suggested  why  the 
corporation  should  not  use  the  property  about  and  for  its  own 
special  objects  and  business. 

In  I'egard  to  realty  somewhat  different  considerations  arise  by 
reason  of  the  fact  that  the  corporation  may  not  be  really  absolute 
owner  in  the  same  way  as  it  is  of  its  personalty.  This  subject  of 
ownership  has  already  been  investigated;'  and  the  question 
whether  or  not  the  corporation  can  sell,  and  if  so  subject  to  what, 
if  any,  restrictions  will  depend  usually,  if  not  always,  on  the  two 
points — (a)  whether  or  not  the  corporation  has  in  realty  acquired 
the  fee  or  other  absolute  interest  in  the  property;  and  (6)  whether 
or  not  there  are  any  statutory  provisions  as  to  the  repurchase  of 
surplus  lands  or  their  acquisition  by  others. 
Eights  of  As  to  the  second  point,  viz.,  the  user  for  other  purposes  within 

grantor.  ^j^g  Hmits  of  the  Corporate  enterprise,  this  can  be  allowed  only 

when  the  lands  are  not  surplus  lands  which  other  persons  have  a 
right  to  acquire,  and  further  there  must  be  a  reference  to  the 
question  already  considered,*  whether  or  not  the  land  was  acquired 
under  such  circumstances  that  the  original  grantor  or  the 
Attorney-General  can  say  that  it  is  stamped  with  a  qualification 
so  that  it  cannot  be  employed  for  other  than  certain  specified 
purposes. 

Assuming  this  not  to  be  so,  the"  question  is  one  between  the 
corporation  and  its  own  members  only,  and  it  becomes  reduced  to 
one  of  the  conduct  of  business  rather  than  ownership  of  property, 
and  as  such  will  be  discussed  in  the  next  chapter.  Here  it  may  be 
stated,  that  the  judgments  and  decisions  in  Forrest  v.  Manchester 
&c.,  Ry.  Co.,^  and  Simjjsun  v.  Westmiiister  Palace  Hotel  Co.^  seem 
to  show  (1)  that  a  corporation  may  itself  utilise  such  unemployed 

1  5  Eq.  5C1  ;  37  L,  J.  Cli.  393.  3  ^„,^_  ^p^  qq^  ^j,_ 

■-    lyUsonw.  Micrs,   10   0.   B.   (N.   S  )  •>  Aiilc,  pp.  02,  96    102 

3JS.     Sae  G'rcgori/v.  Fakhclt,    33   Beav.  °  30  Beav.  '10         ' 

697  ;  and  ante,  pp.  87-9.  e  s  H,  L.  C.  71" 
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property  for  purposes  other  than  those  for  which  it  was  originally 
acquired,  even  though  as  in  the  hotel  case  these  purposes  are  but 
of  douhtful  connection  with  the  primary  aims  of  the  corporation  ; 
and  (2)  that  it  may  lease  such  property  to  third  parties  to  be 
similarly  utilised.^ 

Proposition  31  contains  a  qualification  as  to  the  company  s  Effepf^^^. 
powers  of  disposition  over  surplus  property,  "  unless  it  be  re-  aciuisitiuu. 
stricted  therefrom."  Of  this  surplus  property  one  variety  with 
respect  to  which  questions  and  litigation  are  of  constant  occurrence 
consists  of  that  commonly  known  as  "  superfluous  lands."  As  to 
these  generally  a  restriction  is  interposed  in  favour  of  those  who 
were  originally  compelled  to  alienate. 

35.  Corporations  have  the  rights  of  ordinary  owners  with 
respect  to  property  which  becomes  "  superfluous  lands  " 
except  that  the  original  (or  adjoining)  owners  usually 
have  the  right  of  repurchasing  such  property  on  its 
becoming  superfluous. 

First.  With  regard  to  these  superfluous  lands  acquired  by  cor- 
porations, under  compulsory  powers,  and  being  in  the  result  in 
excess  of  what  is  needed  for  their  undertakings,  apart  from  other 
considerations,  the  corporations  are  in  the  position  of  ordinary 
owners,  and  where  they  sell  can  impose  what  restrictions  they 
please  on  the  purchaser.^ 

Secondly.  It  seldom  happens  that  corporations  either  can  retain 
such  lands  for  themselves  or  alienate  to  others  than  the  original 
vendors,  or  adjacent  owners,  without  first  giving  the  latter  the 
option  of  purchasing.  But  the  jjroposition  cannot  be  stated  in 
stronger  language  than  that  here  used.  It  has  been  seen  that  the 
questions  of  ownership  depend  on  the  conveyance  and  other  con- 
nected instruments,  and  the  statutes,  if  any,  affecting  the  corpora- 
tion, and  that  very  generally  the  special  statutes  (apart  altogether 
from  the  conveyance)  do  qualify  the  estate  acquired  by  the 
corporation;  but  that  if  these  do  not  derogate  from  the  corpo- 
rate rights,  the  corporation  becomes  absolute  owner — so  far  as 
the  conveyance  makes  it  so — whether  the  lands  become  super- 
fluous or  not. 

^  Srown    r.     Winnisimmd    Co.,    11  21  CD.  95,98, —  "There  is  in  my  opinion 

Allen,   326 ;  ante,   pp.  116-7.  See  how-  no  ground  whatever  for  saying  tliat  a 

ever,  the  opinion  of  Westbury,  C,   4  D.  railway  company  selling  its   superfiiions 

G.  F.  &  J.  126,  on  the  appeal  in  Forrest's  lands  is  not  to  be  at  liberty  to  sell  them 

suit,    dissenting  from    Lord    Eomilly's  in  the  way  that  is  most  advantageous  to 

reasoning,   though    affirming  on    other  itself,  and  with  such  conditions  as  to 

grounds  the  decision.  user  as    may    most    conduce   to    their 

^  Ee  Higgins  &  Hitchman's  Contract,  advantage." — Per  Hall,  V.-C. 
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Sometimes,  however,  from  design  or  accident  tlie  special  statutes 
contain  no  restriction.  Thus  in  Tomlin  v.  Budd}  it  was  deter- 
mined that  the  Metropolitan  District  Railway  Act,  1868,  gives 
the  company  unrestricted  powers  of  sale  over  their  lands  not 
actually  used  in  the  railway. 

Therefore  in  determining  the  powers  in  this  respect  of  a  cor- 

1.  Sp3cial  Act.   poration,  all  the  special  Acts  prior  and  subsequent  to  the  convey- 

ance must  be  looked  to,  since  statutory  capacities  may  have  been 
given  at  variance  with  the  rights  arising  under  the  conveyance. 
Moreover,  frequently  a  special  Act  giving  the  compulsory  powers 
contains  specific  provisions  as  to  the  disposition  of  superfluous 
lands. 

2.  Genaral  Thirdly.  In  addition  there  are  general  statutes  to  the  same 
effect.  The  provisions  of  the  Acts,  whether  special  or  general, 
vary  extremely,  and  their  language  must  be  carefully  considered 
to  determine  the  precise  rights  of  the  parties  concerned.  Some- 
times the  surplus  lands  can  be  repurchased  by,  sometimes  they 
vest  in  at  the  expiration  of  stated  periods,  sometimes  the  original, 
sometimes  the  adjoining,  owners  according  to  the  language  of  the 
enactments. 

The  most  important  of  these  general  provisions  are  those  in 
the  Lands  Clauses  Consolidation  Act,  8  i.l-  9  Vict.  c.  18,  sections 
127-128.!^ 

The  sections  do  not  apply  to  the  abandonment  by  a  railway.^ 
The  right  of  pre-emption  devolves  on  the  owners  for  the  time 
being  of  the  adjoining  lands.* 

'  18  Er|.  368.  built  upon,  or  used  for  building  pui'poses, 

2  Sect.   127:     "And   with  respect  to  fii-st  offer  to  sell  the  same  to  the  person 

lauds  acquired  by  the  promoters  of  the  then  entitled  to  the  lands  (if  any)  from 

undertaking  under  the  provisions  of  this,  which  the  same  were  originally  severed, 

or  the  special  Act,  or  any  Act  incorpora-  or  if  such  person  refuse  to  purchase  t)ic 

ted  therewith,    but  which   shall  not  bo  same,   or  cannot,   after  diligent  enquiry, 

required  for  the  purposes  thereof,  if  no  be   found,   then  the  like   offer  shall  be 

period   be   prescribed   within   tpn   years  made   to   the  person,    or  to  the  several 

after  the  expiration  of  the  time  limited  persons,   whose  lands  shall  immediately 

by  the  special  Act  for  the  completion  of  adjoin  the  lauds  so  proposed  to  be  sold, 

the  works,   the  [promoters  of  the  under-  such  pei-sous  being  capable  of  entering 

taking  shall  absolutely  sell  and  dispose  into  a  contract  for  the  purchase  of  such 

of  all  such  superfluous  lands,  and  apply  lands,   and,   where  more  than  one  such 

the  purchase-money  arising  from  such  person  shall  be  entitled  to  such  right  of 

sales  to  the  purposes  of  the  special  Act,  pre-emption,  such  offer  shall  be  made  to 

and  in  default  thereof  all  sucli  superfluous  such   pei-sous    in   succession,    one   after 

lands  remaining  unsold  at  the  expiration  another  in  such  order  as  the  promotei's  of 

of  such  period  shall  thereupon  vest  in,  the  undertaking  shall  think  fit." 
and  become  the  property  of,   the  owners  '  Coventry  v.   L.   B.,  &c.,  Ry.  Co.,  5 

of  the  lands  adjoining  thereto,  in  propor-  Eq.  104. 

tion  to  the  extent  of  their  lands  respec-  *  Garrington  v.  Wycombe  Ry.   Co.,  3 

tividy  adjoining  the  same."  Ch.  377.     As  to  the  general  effect  see 

Sect.  128;   "Before  the  promoters  of  Moody  v.  Corbett,   7  B,  &  S.  644  ;   L.  E. 

the  undertaking  dispose  of  any  supcrflu-  1  (}.  B.  510  ;  Astki/  v.  Manchesier,  l-c, 

ous  lands,   they  shall,  unless  such  lands  L'u.    Co.,     2    D.   J.    &  J.    453;    ante, 

bo  situate  within  a  town,  or  be  lands  p,  99  ;    Bcauclmmp  v.  O.    TV.   Ry.   Co., 
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Upon  these  sectioDs  there  have  been  numerous  decisions,  both  Effect  of  these 


as  to  their  general  effect,  as  to  what  will  be  deemed  superfluous 
lands,  and  as  to  the  rights  of  the  parties  in  respect  thereof.'^ 

3  Ch.   745 ;  Eighgate  Archway  Co.   v.  oases  reported  in  the  House  of  Lords  iis 

Jmlces,  12  Eq.  9.  L.  &  S.  IV.  llij.  Co.  v.  Blackmorc,  L.  R. 

'  The  most  important  of  the  recent  4  H.  L.  610 ;  G.  JV.  Ry.  v.  May,  L.   li. 

decisions  on  these  sections  and  especially  7   H.    L.    283  ;    and  Koopor  v.  Bourne, 

as  to  when  and  under  what  circumstances  5  App.  1.. 
property  becomes  "superfluous"  are  the 


provisions. 
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Corporations 
can  engage  in 
certain  trans- 
actions only. 


Interpretation 
of  judicial 
decisions ; 


of  statutes. 


It  follows  from  the  general  statement  already  given  of  the 
purport  and  effect  of  the  doctrine  of  Ultra  Tires,  that  commercial 
corporations  can  legally  become  concerned  in  certain  transactions 
only.  The  purposes — commercial  or  otherwise — for  the  carrying 
on  of  which  corporations  are  brought  into  being  are  defined  by 
their  constating  instrument.^,  and,  special  circumstances  and 
equities  apart,  they  cannot  bind  the  corporate  property  by 
engaging  in  matters  alien  to  these  purposes.  To  determine  such 
purposes  the  language  of  these  instruments  must  be  carefully 
considered,  for  it  is  the  exact  wording  and  not  the  possible  inten- 
tions of  the  framers  that  the  Courts  have  to  follow. 

Herein  lies  the  vast  distinction  between  statute  and  judicial 
interpretation.  In  estimating  the  effect  of  the  judgment  in  any 
particular  case,  it  is  not  the  mere  expressions  employed  that  give 
it  weight,  but  the  ratio  decidendi — the  rule  to  be  deduced  from 
the  decision  taking  into  account  surrounding  facts.  From  a 
statute,  however,  no  particular  facts  have  to  be  eliminated.  It 
constitutes  a  code,  and  enunciates  principles  for  the  determination 
of  every  point  that  comes  within  its  .scope.  Its  authors  must  he 
credited  with  the  possession  of  all  necessary  foresight  and  dis- 
crimination, and  with  an  average  knowledge  of  the  due  value  to 
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be  given  to  the  legal  language  they  employ.  If  their  labours 
point  to  the  .creation  of  a  corporation,  all  the  capacities  and 
attributes  of  the  same  when  in  being,  will,  as  already  seen,  depend 
upon  the  ipsissima  verba  of  which  they  have  made  use,  and  the 
meaning  attached  to  them  by  the  Courts,  and  not  upon  the  powers 
they  had  intended  to  give  it,  or  their  interpretation  of  their  own 
language.  From  this  difference  between  orignators'  intention  and 
subsequent  legal  construction,  have  undoubtedly  arisen  many  of 
the  cases  relating  to  Ultra  Vires,  while  the  wonderful  diversity  of 
construction,  attached  by  various  judicial  luminaries  to  the  same 
wording,  has  contributed  not  a  little  to  render  still  more  obscure 
a  subject  in  itself  sufficiently  perplexing. 

It  must  then  be  carefully  borue  in  mind,  that  questions  of  Ultra 
Vires  relating  to  the  express  powers  of  corporations  will  have  to  be 
decided  upon  a  consideration  of  the  exact  language  used  in  the 
constating  instruments,  while  such  as  concern  their  implied  powers 
will  be  determined  by  the  ratio  decidendi  to  be  gathered  from  an 
examination  of  numerous  conflicting  decisions  and  dicta. 

Moreover,  it  would  seem  that  the  doctrine  of  Ultra  Vires  will 
he  applied  more  strictly  to  non-commercial  than  to  commercial 
corporations,^  though  perhaps  there  is  no  real  ground  for  drawing 
such  a  distinction :  but  in  every  case  there  is  a  limit  to  the  acts, 
the  doing  of  which  will  render  the  funds  of  the  corporation  liable 
for  the  consequences  resulting  therefrom.  What  are  these  acts — 
what  is  the  business  which  may  be  undertaken  by  a  corporation — 
will  be  determined  in  each  particular  instance  by  a  reference  to, 
and  an  examination  of,  the  powers  actually  given  to  a  corporation 
read  in  connection  with  the  business  or  other  purposes  for  which 
it  has  been  instituted.  That  it  may  carry  on  such  primary 
business  is  a  truism  —  the  difficulty  is  in  determining  what 
other  secondary  matters,  incidental  to  such  primary  husiness 
and  necessary  for  the  commodious  and  profitable  carrying  on 
and  development  of  the  same,  are  within  the  scope  of  its 
constitution. 

SECTION  I. — BUSINESS   OR  ENTERPRISE   IN   Vi'HICH   COMMERCIAL 
CORPORATIONS   MAY   ENGAGE. 

Subject  to  the  above  remarks,  the  general  rules  hereinafter  set  Comparison  of 
forth  relating  to  the  business   of  commercial   corporations  will  biiXess. 
probably  be    found    accurate.     In    connection    with    commercial 
corporations   it   will   frequently  be  found   advisable  to  read  the 
propositions  and  remarks  contained  in  the  last  section  of  the  last 

'  I.e.,  as  regards  the  scope  of  their      capacities  to  carry  on  the  same, 
enterprise  and  the  existence  or  not  of 
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chapter  together  with  the  corresponding  matter  in  the  present 
chapter.  The  "property"  of  such  corporations  is  much  the  same 
as  their  "business;"  dealings  in  the  one  will  substantially  be 
dealings  in  the  other ;  and  statements  as  to  the  legal  effect  and 
incidents  of  the  former  will  very  generally,  mutatis  mutandis,  be 
equally  correct  when  applied  to  the  latter.^ 


What  business 
■will  be 
authorised. 


SUB-SECTION  I. — BUSINESS  AUTHOEISED. 

The  business  or  enterprise  of  a  corporation,  the  objects  or 
purposes  for  which  it  exists,  may  be  declared  or  indicated 
expressly  by  the  statutes,  charters,  memoranda  of  association,  or 
other  constating  instruments ;  or  they  may  have  to  be  inferred 
from  the  language  used  in  those  coupled  with  a  consideration  of 
the  objects  proposed  to  be  effectuated. 

In  the  case  of  railwaj'  companies,  waterworks,  gas  companies, 
and  similar  bodies,  the  enterprise  to  be  carried  on  and  the  powers 
and  capacities  vested  in  the  companies  for  such  purpose  will  be 
found  partly  in  general  Acts,^  partly  in  the  special  Acts  obtained 
by  and  applicable  only  to  the  company  obtaining  them. 

In  the  case  of  the  vast  body  of  registered  companies  by  which 
such  a  large  proportion  of  the  trade  of  the  country  is  now 
carried  on,  it  is  the  memorandum  of  association  and  that  alone  which 
constitutes  the  corporation  and  determines  its  enterprise,  objects, 
and  capacities.' 

36.  First. — A  corporation   may  carry  on  whatever  business 
it  has  express  authority  to  carry  on. 

This  rule  is  quite  clear.  But  it  is  not  always  equally  clear  what 
is  the  nature  of  the  business,  what  the  limits  of  the  enterprise,  which 
is  so  authorised — what  is  the  exact  construction  of  the  language 
used  in  the  constating  instruments.  Thus  where  a  company  was 
empowered  among  other  things  "to    carry   on   the    business   of 


Meaning  of 
business  and 
ontci'piiso, 


^  It  should  be  observed  that  unfortun- 
ately the  English  language  does  ]iot 
possess  one  single  expression  whicli  aptly 
denotes  the  raison  d'&rc  of  each  and 
every  corporation — an  expression  which 
can  bo  applied  to  all  corporations,  alike 
and  indiiferently,  to  denote  the  sum  total 
of  those  ends  and  objects  for  the  attain- 
ment of  which  tlipy  exist.  With  regard 
to  commercial  corporations,  the  terms 
most  commonly  employed  are  "busi- 
ness," "  undertaking,"  or  "enterprise." 
Tliese,  however,  have  their  meaning 
restricted  and  qualiiied  so  as  to  render 
them  less  fit  than  could  be  desired  for 


the  purpose  required  ;  but  for  want  of 
other  better  terms  they  will  here  be  used 
indifferently,  "business"  being,  per- 
haps, the  commoner  when  corporations 
for  mercantile  purposes  are  referred  to, 
and  "  enterprise  "  in  other  cases— and 
perhaps  this  latter  is  tlie  more  convenient 
word  under  most  circumstances.  As  to 
the  term  "business,"  see  .extract, 
ante,  p.  13. 

-  See  enumeration,  aide,  pp.  £9-30. 

3  Richc  V.  Ashbunj  Ey.  Carriage,  Jkc. 
Co.,  L  K.  7  H.  L.  C53;  Guinness  v. 
iioirf  Corporatimi  of  Ireland,  22  C.  D. 
349, 
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general  contractors,"  i  the  House  of  Lords  iraanimously  decided  General 
that  it  could  not  purchase  a  concession  for  making  a  railway  in  a  °™*™'°''^' 
foreign   country   and    supply   the   means   for    carrying   out   the 
concession. 

It  has  been  decided  with  regard  to  banks,  in  the  United  States,  Bank, 
that  a  bank  has  no  implied  power  to  subscribe  for  railway  stock  ; " 
but  on  the  other  hand,  in  Canada,  that  a  bank  may  purchase,  sell, 
and  generally  deal  in  the  debentures  of  a  municipal  corporation.^ 
At  the  present  day  many  banks  have  very  considerably  extended 
their  operations  so  as  to  include  and  to  become  concerned  in 
operations  utterly  outside  their  proper  scope  and  the  true  meaning 
of  banking.  Whether  such  extension  is  justifiable  either  on 
grounds  of  public  poUcy,  in  the  interests  of  the  shareholders,  or  as 
allowed  by  the  special  powers  of  the  banks  concerned  is  very 
questionable. 

So  where  an  academy  was  incorporated  "  to  promote  morality  Topological 
piety,  and  religion,  and  for  the  instruction  of  youth  in  the  learned  academy, 
languages,  and  in  such  arts  and  sciences  as  are  usually  taught  in 
other  academies,"  with  power  to  apply  property  already  given, 
or  which  might  thereafter  be  given,  to  the  above  purposes,  it  was 
held  capable  of  procuring  ijubscriptions,  and  taking  promissory 
notes  to  constitirte  a  fund  for  the  purpose  of  founding  an  institu- 
tion "  for  the  classical  or  academical  and  collegiate  education  of 
indigent  young  men,  for  the  sole  view  to  the  Christain  ministry  " 
to  be  united  with  the  academy.* 

In  determining  the  proper  and  allowable  business  of  corpora- 
tions, the  language  of  the  constating  instruments  must  be  read, 
not  only  by  itself,  but  as  interpreted  by  judicial  decisions.     Many 

'  Riche  V.  Ashhury  My.  Carriage,  etc.  into  existence  for  this  purpose,  and  in- 

Co.,  L.  B.  7  H.  L.  653.  tended  to  be  so  employed,  tlie  States  can 

2  JVassaji  Bank  v.  Jones,  47  Amer.  14,  exercise  no  control  over  them  nor  in  any 

95  IT.  Y.  115.  wise  affect  their  operation,- except  in  so 

'  Jones  V.  Itniierial  JSanh  of  Canada,  far  as  Congress  may  see  proper  to  por- 

23  Grant  (Upp.   Can.   Chy.   1876),   262,  mit."      Ibid.    p.    564.       The   latter   are    gt^te  Banks, 

where  is  contained  a  careful  investigation  banks    established    by   different   States, 

of  the  powers  of  banks  and  what  is  in-  The  State  is  a  shareholder,  sometimes 

eluded  imder  the  term  "  banking. "  jointly  with  others,  sometimes  as  sole 

The  expressions  "  National  Bank  "  and  shareholder.     It  shares  in  the  profits  or 

"  State  Bank"  are  often  found  in  Ameri-  takes  the  whole  jirofits,  as  the  case  may 

can  cases.     For  the  nature  of  these  insti-  be.     But  under  all  the  various  schemes 

tutinns  reference  may  be  made  to  Morse  which  have  been  devised  the  State,  as  a 

on  "Banks  and  Banking,"  2nd  edition.  political   entity;    remains   distinct   from 

The  former  are  banks   organised  under  the  bank  as  a  corporate  entity.     Hence    jfa,tional 

Acts  of    Congress   of    1863    and    1864.  it  follows,  and  has  been  uniformly  held,    jj^j^j^j 

Ti;ey  have  been  said  to  be  "  Instruments  that  creditors  of  the  bank  have  precisely 

designed  to  be  used  to  aid  the  Govern-  the  same  rights  to  enforce  their  claims 

ment  in  the   administration  of  an  im-  against  the  corporation,  &c.,  as  if  there 

portant  brancli   of    the   public   service.  were  no  manner  of  connection  or  rela- 

Thcy  are  the  means  appropriate  to  that  tionship  between  the  bank  and  the  State. 

end.     Of  the  degree  of  necessity  which  Jbid.  p.  516. 

existed  for  creating  them  Congress  is  the  ■*  Amherst  Academy  v.  Cowls,  6  Pick, 

sole  judge.     Being  such  meaus,  brought  (23  Mass.)  427. 
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Financial 
company. 


Looal  enter- 
prises. 


An  enterprise 
for  a  particular 
locality  cannot 
lie  carried  on 
elsewhere. 


Implied  autho- 
rity— 


of  these  show  that  the  Courts,  in  the  interests  of  the  shareholders, 
will  construe  this  language  narrowly.  Thus  in  Joint  Stock  Go.  v. 
Brown}  power  to  "invest  in  securities"  did  not  authorise  a 
company  whose  business  was  that  of  "  bill-brokers  and  scriveners  " 
to  take  shares  in  another  corporation  by  way  of  dealing  in  them 
and  not  as  an  investment. 

The  above  proposition  will  receive  repeated  illustration  from 
the  other  cases  cited  in  this  chapter.  Here,  it  may  be  added 
that  (1)  a  business  in  its  nature  local,  and  according  to  dicta 
in  some  cases  (2)  any  business  intended  to  be  carried  on  in  a 
2Darticular  locality,  cannot,  even  though  the  constating  instru- 
ments do  not  contain  an  express  limitation  or  prohibition,  be 
carried  on  in  any  other  locality.  As  to  this  Turner,  V.-C.,^  thus 
observed :  "  These  companies  are  formed  for  the  special  purpose 
of  making  railways  between  certain  places,  with  power  to  carry 
jjassengers  and  goods  between  those  places ;  and  in  the  case  of  an 
ordinary  partnership  formed  for  such  purposes,  I  think  it  is  clear 
that  no  majority  of  the  partners  could  by  any  means  bind  the 
minority  to  make  a  railway,  or  to  carry  upon  a  railway,  between 

other  and  different  places For  example — suppose  a 

contract  between  a  limited  number  of  persons  to  trade  between 
London  and  Oporto,  in  any  particular  description  of  merchandise, 
it  would  not  be  competent  to  any  majority  of  the  partners  to  bind 
the  minority  to  trade  between  London  and  Lisbon,  or  between 
other  and  different  places,  though  the  trade  were   of  the  same 

nature   and   description Suppose    a    contract   to   be 

entered  into  between  a  limited  number  of  persons  to  horse  a  coach 
between  London  and  Bath,  the  majority  of  such  persons  could  not 
bind  the  minority  to  horse  the  coach  between  Bath  and  Exeter." 

37.  Corporations  may  carry  on  all  such  business  as  by 
reasonable  implication  from  the  language  of  their 
constating  instruments  they  have  power  to  carry  on. 

The  business  scope  of  commeicial  corporations  will  include,  not 
merely  all  that  they  arc  positively  and  directly  empowered  to  do, 
but  also  whatever  by  fair  implication  therefrom  can  be  considered 
incidental  thereto.'      The    difHculties   of  construction,   however, 


1  8  Eq.  139;  ihid.  S  Eq.  881.  Com- 
pare She  field,  ttv.  Building  Soc.  v. 
Ai'Jcwood,  44  C.  D.  412. 

'  Simpson  v.  P<'iiison,  10  Hare,  HI, 
55  ;  Gleadow  v.  Hull  ab:(ss  Co.,  19  L. 
J.  Cli.  44. 

3  "  ^Yllatevcr  may  fairly  be  regarded 
as  incidental  to  or  consequential  upon 
those  tiling's  wliich  the  Legislature  lias 


authorized  ought  not  (unless  expressly 
prohibited)  to  be  held  by  judicial  con- 
struction to  be  Ultra  Vires." — Per  Sel- 
boroe,  L.C.,  in  ^.-ff.  v.  O.  E.  Ry.  Co., 
5  App.  47S.  "Those  things  which  are 
reasonably  incident  to  and  may  reason- 
ably  and  properly  be  done  under  tlia 
main  purpose,  though  they  may  uot  bo 
literally  within  it,  are  not  prohibited."— 
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which  arise  in  reference  to  language  giving  express  powers,  are 
manifestly  increased  Avhere  the  question  is   one   of  implication. 
These  difficulties  arise  in  two  ways ;  first,  when  vague  general  (i)  ®i^«»  ''y 
powers  are  given,  as  to  the  precise  effect  thereof;  and  secondly,  powers^r^""" 
when  it  is  simply  a  question  as  to  what  the  law  itself  implies.  (2)  by  Jair. 

In  the  case  of  South  Wales  By.  Go.  v.  Redmond}  where  the 
plaintiff  company,  whose  railway  terminated  at  Milford  Haven, 
entered  into  a  contract  with  the  defendant  for  steam  vessels  to 
run  between  that  place  and  Ireland,  it  was  held  that  the  contract 
was  not  Ultra  Vires,  and  that  the  defendant,  having  provided  an 
unseaworthy  vessel,  was  liable  in  damages.^ 

A  corporation  created  for  the  purpose  of  mining  and  trans- 
porting coal,  with  power  to  purchase  goods,  chattels  and  effects 
needful  for  that  purpose,  has  power  to  purchase  and  use  a  steam- 
boat to  transport  and  deliver  coal,'' 

38.  Sometimes  corporations  have   by  implication   power  to  implied  capa- 
engage  in  transactions  outside  their  own  primary  enter-  changs'o""' 
prise,  such  transactions  having  become  by  change  of  civoumstances. 
circumstances  essential  to  the  corporate  well-being. 

This  principle  is  circumscribed  within  narrow  limits,  and  it 
holds  only  when  applied  with  great  care,  and  to  unexpected  and 
material  circumstances.  But  that  in  certain  events  it  does 
hold,  and  give  to  corporations  powers  and  legalise  proceedings 
not  otherwise  valid,  seems  established.  Implied  powers  are  of 
two  kinds — those  which  presumedly  exist,  if  not  positively  nega- 
tived, and  those  against  whose  existence  there  is  a  presumption 
which  itself  has  to  be  rebutted.     It  is  the  second  class  which 

Per  Lord  Blaokljurn,   ihid.      "Now  I  Madison,  die.   RR.    Co.,  21   How.  441; 

entirely  adhere  ....   that  when   you  see  also  Hooagland  v.  Hannibal,  &c.  RR. 

hare  got  a  main  purpose  expressed,  and  Co.,  39   Mo.   461  ;   Colman  v.   Eastern 

ample  authority  given  to  effectuate  that  Cou'Mies  Ry.  Co.,  10  Beav.  1. 
main   purpose,   things  which  aie  inci-  -  Erie,   C.  J.,  thus  distinguished  this 

dental  to  it,  and  which  may  reasonably  from  other  similar  cases  ;  "  So  far  from 

and  properly  be  done  and  against  which  a  contract  by  this  company  to  facilitate 

no  express  prohibition  is  found,  may  and  the  forwarding  of  passengers  and  goods 

ought,  prima  facie,  to  follow  from  the  to  Ireland  being  illegal,  I  rather  gather 

aiithority  for  effectuating  the  main  pur-  that  the  legislature  contemplated   and 

pose  by  proper  and  general  means." — Per  intended  that  a  railway  terminating  at 

Selborne,  J^.C,  Small  v.  Smith,  10  App.  Milford  Haven  should  forward  traffic  to 

12D.  and  from  Ireland,  and  therefore  this  con- 

'  10    C.    B.    N.   S.    675.      Similarly  tract  would  be  entirely  within  the  scops 

decided  in  Shawmut  Bk.  v.  Plattsiurg,  and  object  of  the  company's  incorporation 

&:.,  RR.  Co.,  31  Vt.  491,  on  the  ground  or  extension."— 10  C.  B.  N.  S.  685. 
that  the  defendants  were  authorised  to  ^  Galloway  Co.  v.  Clark,  32  Mo.  305. 

transport  passengers  beyond   their   ter-  See  Moss  v.  Averell,  10  N.  Y.  449  ;  RiU- 

miui;  see   also   Wheeler  v.    San  Fran-  land,  &c.,  RR.  Co.  v.  Proctor,  29  Vt.  93  ; 

dsco,  liic.  RR.  Co.,Z\  Cal.  46.     Whereas  Downing  v.  Mt.  Washington,  &e.,  Co.,  40 

the  decision  was  the  exact  contrary,  I.e.,  N.    H.    230;     Wiswell  v.    Greenville  <£: 

tliat  the  railroad  company  could  not  pur-  Raleiyh  Plank  Road  Co.,  3  Jones   Etj. 

chase    steamboats,    &c.,    in   Foam    v.  183. 
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is  here  in  question.  If  at  the  inception  of  a  corporation  it  could 
have  been  determined  that  certain  authorities  -would  be  necessary, 
and  they  are  not  given  to  the  corporation,  their  absence  means  that 
the  corporation  is  not  to  have  them.  But  if  this  were  not  so— if 
at  the  inception  there  appeared  no  need  of  such  powers,  or  if 
circumstances  have  since  greatly  altered — then  no  presumption 
will  be  raised  against  the  corporation,  and  the  question  of  the 
existence  of  such  powers  will  depend  upon  other  considerations. 
In  such  cases  the  above  proposition  is  correct — in  other  words  a 
commercial  corporation  may,  in  the  furtherance  of  its  aims,  enter 
into  contracts  and  perform  and  concur  in  acts  alien  to  its  own 
undertaking  and  dehors  its  express  powers,  provided  such  contracts 
and  acts  are  not  directly  forbidden,  are  essential  to  its  existence, 
and  could  not  have  been  foreseen  and  provided  for  at  its  inception. 
In  Wilson  v.  Furness  Ry.  Co}  the  defendants  were  decreed 
specifically  to  perform  an  engagement  entered  into  by  them  to 
construct  a  wharf  and  carriage  road,  upon  certain  terms,  for  the 
benefit  of  third  parties.  The  Act  incorporating  the  defendant 
company  subjected  them  to  the  necessity  of  obtaining  approval 
of  the  Admiralty  to  certain  works  to  be  done  by  them.  In 
consideration  of  certain  landowners  obtaining  from  the  Admiralty 
a  waiver  of  this  obligation,  they  agreed  to  make  the  wharf  and 
road  mentioned,  but  omitted  to  do  so ;  and  upon  a  bill  beinc 
filed,  they  demurred  on  the  ground  of  Ultra  Yires,  the  agi-eement 
being  in  no  way  expressly  authorised  by  their  Act.  But  James, 
V.-C,  overruled  the  demurrer.  "It  is  suggested  that  this  will  be 
Ultra  Vires  the  company,  because  the  company  was  incorporated 
for  the  purpose  of  making  a  railway,  and  not  a  public  road. 
Being  under  an  onerous  obligation  to  give  a  certain  easement  to 
the  public  they  agree  with  persons  to  substitute  something  which 
the  company  must  have  thought  would  be  less  onerous.  No 
authority  has  been  cited  to  me,  and  I  am  not  myself  able  to 
understand  any  principle  on  which  the  Court  would  hold  that  to 
be  Ultra  Vires  the  company." 

39.  Corporations  with  special  powers  may  carry  on  their 
enterprise  in  such  a  way  as  to  fully  utilise  such 
powers. 

This  proposition,  considered  as  one  relating  to  the  ownership 
and  user  of  property,  has  already  been  examined,!^     But  it  goes 


'  9  Eq.  28.  But  SCO  Caledonian,  A-c, 
Ry.  Co.  V.  Magislralcs  of  lleU.nshurgh,  2 
Mac(iuccn,  391,  wlicre  an  agreement  by 
tlie  jiliiintilTs  to  jiay  for  the  expenses  of  a 


quay  and  harbour  to  be  constructed  by 
the  defendants  was  set  aside  as  Ultra 
Vires. 

"  Ante,  pp.  108-9. 
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further,  and  applies  equally  to  other  circumstances;  to  matters 
which  properly  belong  to  the  conduct  of  business  or  enterprise, 
and  to  the  user  of  special  powers  in  carrying  on  the  same.  For 
instance,  companies  empowered  to  construct  railways  have  im- 
pliedly the  power  to  work  the  traffic  thereon,  and  in  so  doing 
to  run  noisy  locomotives,  to  bring  together  cattle  so  as  to  be 
a  nuisance,  and  so  on,  however  much  to  the  discomfort  of  their 
neighbours.  ^ 

This  proposition  is,  however,  limited  to  privileged  corpora- 
tions, and  to  the  special  powers  conferred  on  them  by  statute. 
It  is  only  in  virtue  of  the  direct  action  and  permission  of  the 
legislature  that  their  exemption  exists ;  without  this,  corpoi-ations 
must  be  liable  to  the  ordinary  common  law,^  save  so  far  as  by  positive 
contract  they  have  relieved  themselves  from  such  liability. 

But  by  way  of  precaution,  care  must  be  taken  that  the  company 
really  have  the  special  powers  set  up.  If  not,  it  follows  that  they 
cannot  justify  acts  as  being  incidental  to  a  power  which  does  not 
exist.  This  was  what  happened  in  the  case  of  Reg.  v.  Longton  Reg.  v. 
Gas  Co?  The  facts  were  as  follows.  In  a  town  there  was  a  gas  c""^*™  ^^ 
company  established  by  a  local  Act  which  incorporated  the  Gas- 
works Act,  1847.  There  were  also  commissioners  under  a  local 
Act  with  powers  to  lay  down  mains  and  pipes  for  the  public  light- 
ing of  the  town,  but  with  no  powers  to  supply  or  lay  down  pipes 
for  the  supply  of  private  houses.  The  commissioners  who  had 
formerly  been  supplied  with  gas  by  the  old  company,  duly 
transferred  their  powers  to  the  Longton  Gas  Company,  which  was 
a  corporation,  but  without  any  parliamentary  powers  as  a  gas 
company.  Upon  an  indictment  against  them  for  obstructing  the 
pubhc  highway  by  opening  trenches  and  laying  down  pipes,  and 
conveying  gas  to  the  public  lamps,  and  to  private  houses,  the 
Court  of  Queen's  Bench  held  that  they  were  not  indictable  for  the 
acts  done  for  the  public  lighting  of  the  town,  those  acts  being 
authorised  by  the  powers  transferred  to  them  by  the  commissioners, 
but  that  the  taking  up  the  pavements,  and  digging  trenches,  in 
one  instance  across  the  street,  and  in  other  instances  across  the 
footway  of  the  street,  in  order  to  lay  down  service  pipes  to  private 
houses  from  the  mains,  could  not  be  justified  as  acts  done  in  the 
exercise  of  the  right  of  each  householder,  to  make  such  a  slight 
temporary  obstruction  on  the  highway,  as  might  be  necessarily 
incidental  to  the  enjoyment  of  his  property,  and  that  therefore  the 

1  R  V  Pease,  4  B.  &  Ad.  30  ;  Truman      6  App.  193. 

V  L  B.'s  S.  C.  By.  Co.,  II  App.  45  ;  ^  2  E.  &  E.  651,  29  L.  J.  M.  C.  118, 

Sapierv.  London  Trams.  Co., Wf.'N.  1^92,  6Jur.N.S.  601.    Cora]}&re  Harrow  High- 

p   165.     See  part  iv,  chap,  i,  sect.  1.  way  Board  v.  Harrow  District  Gas  Go., 

2  Metropolitan  Asylum  District  V.  Hill,  L.  K.  10  Q.  B.  92, 

E.U.V.  ^ 
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company,  having  no  parliamentary  powers  for  the  purpose,  and  a 
householder  who  authorised  the  acts,  were  indictable. 

40.  A  corporation  may  transact  all  such  matters  as,  being 

ancillary  to  its  primary  business  or  main  enterprise, 
are  transacted  by  ordinary  individuals  under  similar 
circumstances. 
This  rule  is  but  an  enunciation  in  words  of  the  fact  that  corpo- 
rations must  have,  and  have  impliedly,  the  authority  given  them 
to  make  arrangements  for  the  due  and  proper  conduct  of  their 
undertakings.^ 

Thus,  railway  companies  may  put  up  refreshment  rooms,^ 
stations,^  coal  depots,*  &;c. ;  guardians  of  the  poor  may  enter  into 
contracts  for  the  erection  of  water-closets  at  the  workhouses  under 
their  supervision ;  ^  trading  corporations  may  erect  workshops  and 
buildings  incidental  to  their  trade  ;^  any  corporation  may  maintain, 
repair,  and  improve  their  works  in  a  reasonable  manner ;  ^  a  rail- 
way company  may  offer  a  standing  reward  for  detection  of  persons 
damaging  its  road  ;  *  and  the  like. 

So  all  corporations,  trading  or  non-trading,  may  engage  and 
discharge  without  the  formality  of  a  deed  their  ordinary  servants 
and  workmen.^ 

41.  General   words   following   or    connected   with  language 

specifically  describing  the   enterprise  or  power's  of  a 

corporation  will  not  extend  the  enterprise  or  powers  so 

specially  pointed  out.^" 

It  is  always  a  question   of  construction  when  general  words 

follow  specific   provisions   how  far,  if  at    all,   the    provisions   as 

limited  by  the  specific  language  are  widened  by  the  later  general 

words.  The  canon  of  construction  is  as  above  in  the  case  of  corporate 

powers.     If  it  is  clear  that  specific  powers  or  capacities  only  are 


'  Barry  v.  MercJiants'  Exdi.  Co.,  1 
Sand.  Ch.  280  ;  Reynolds  v.  Start:  Co., 
5  Ohio,  205  ;  New  England  Fire,  <fcc  v. 
Eohinson,  26  Ind.  536. 

2  Flanagan Y.G.  W.  Ey.  Co.,  7  Eq.  116. 

3  Cother  v.  Mid.  Ry.  Co.,  2  Ph.  469. 

^  East  and  West  India  Doeks,  cfec,  Ry. 
Co.  V.  Dawes,  11  Hare,  363. 

''  Clarke  v.  Cackjield  Union,  21  L.  J. 
(Q.  B.)349,  1  Bail.  C.  C.  81. 

0  Phil,  ifcc,  RR.  Co.  V.  WiUiains,  54 
Penn.  103 ;  Laekland  v.  iV.  Mo.  RR. 
Co.,  31  Mo.  180. 

'  Sovetwahs,  Maidstoiie,  d-c. ,  JRi/.  Co.  v. 
L.  C.  cfc  D.  Ry.  Co.,  11  C.  D.  625. 

*  Central  E.,  A-c.,  Co.  v.  Chestlumi,  7 
Amer.  St.  R.  48,  85  Ala.  292. 

"  See  part  iv.  chap.  iv.  sect.  ii. 

'"  In  connection  with  the  well-known 
De  Beers  mines  a  serious  litiyatiou  arose, 


which  turned  on  the  effect  of  general 
■woi-ds  in  the  company's  Deed  of  Settle- 
ment. The  company  owning  the  mines 
was  incorporated.  Its  trust  deed  provided 
that  the  business  of  the  company  should 
be  "  to  dig  and  search  for  diamonds  .  .  . 
in  the  De  Beers  mine;"  and  it  contained 
various  general  provisions,  among  others 
authorizing  the  company  to  amalgamate 
with  any  other  company.  It  was  pro- 
posed to  amalgamate  with  or  to  acquire 
shares  in  other  companies  interested  in 
other  mines,  and  resolutions  to  this  effect 
were  passed.  The  Court,  on  the  applica- 
tion of  a  shareholder,  restrained  the  com- 
pany from  acting  on  these  resolutions, 
holding  that  the  "mine"  referred  to 
throughout  the  company's  deed  was  the 
De  Beers  mine — Lockliart  v.  De  Beers 
Mining  Co.,  4  Juta  S.  C.  (1886)  260. 
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given,  that  a  specific  enterprise  or  business  alone  is  to  be  carried 
on,  then  the  specific  language  will  control  the  general  words  ;  and 
such  effect,  if  any,  as  these  may  have  will  be  merely  supplemental 
to  the  specific  powers  or  specific  enterprise.^ 

On  the  other  hand,  if  there  is  not  such  a  specific  and  definite 
limitation,  general  words  may  have  a  direct  and  independent 
effect,  and  may  authorise  a  considerable  extension  of  the  corporate 
enterprise,  and  the  engaging  in  transactions  admittedly  not 
within  the  main  and  primary  objects  of  the  corporation.^ 

Very  commonly  the  "objects  clauses"  in  a  Memorandum  of 
Association  conclude  with  the  provision  authorising  the  company 
"to  do  all  such  other  things  as  are  incidental  or  conducive  to  the 
attainment  of  the  above  objects,  or  any  of  them."  Some  weight 
has  been  given  to  such  provisions  in  various  cases  ^  in  determining 
whether  or  not  certain  transactions  are  Ultra  Vires.  A  decision 
founded  on  such  reasoning  is  certainly  open  to  the  criticism  that 
"  in  the  absence  of  authority  I  should  have  been  inclined  to  sup- 
pose that  such  words  could  hardly  be  treated  as  enlarging  the 
scope  of  the  company's  operations,  but  must  rather  be  considered 
as  expressio  eorum  quae  tacite  insunt.  But  where  a  question  of 
doubt  has  arisen  it  cannot  be  denied  that  the  Court  has  relied  on 
such  words,  and  given  to  the  company  the  benefit  of  them."  * 

42.  Corporations  may  not  carry  on  their  businesses  in  such  a 
manner  as  to  amount  to  speculation  or  gambling. 

A  corporation  may  be,  some  are,  for  instance  promoting  com- 
panies, formed  mainly  or  partially  for  speculative  purposes,  and  in 
that  case  there  can  be  no  objection  to  their  engaging  in  specula- 
tive operations.  Apart,  however,  from  these  cases,  it  is  quite 
clear  that  a  commercial  corporation  must  carry  on  its  enterprise 
or  business  in  a  bond  fide  manner  as  such,  and  in  accordance  with 
ordinary  trading  principles. 

Transactions  known  as  speculative,  gambling  proceedings,  opera- 
tions of  the  kind  styled  "  rigging  the  market,"  and  the  like,  are 
not  legitimate  modes  of  carrying  on  an  ordinary  commercial  busi- 
ness, and  not  being  so,  they  are  improper.  They  are  Ultra  Vires 
in  the  secondary  sense,  so  that  any  members  may  object  to  them 

1  Ee  German  Date  Coffee  Co.,  20  C.   D.  26  C.  D.  107  ;  Warburton  v.  Rudders' 
169;   Guinness  v.   Land  Corporation  of  field  Industrial  Soc. ,  1892,  1  Q.  B.  817. 
Ireland,   22  C.  D.  349;  Mechanics,   &c.,  '  Simpson  v.  tVestminster  Palace  Hotel 
Building  Ass.  v.  Meriden  Agency   Co.,  Co.,  8  H.  L.  C.  712;  Taunton,  v.  Eoyal 
post,  pp.  140-1.  Ins.     Co.,    2     H.     &     M.     135  ;     Joint 

2  Peruvian  Rys.  Co.  v.  Thames,  Ac.,  Stock  Discount  Co.  v.  Brmcn,  3  Eq.  139, 
Ins.  Co.,  2  Ch.  617  ;  Be  New  Gas  8  Eq.  381  ;  Peruvian  Rys.  Co.  v.  Thames, 
Co.,  25  W.^.  eiS;  Bath's  Case,  8  CD.  &c.,  Ins.  Co.,  2  Ch.  617;  Be  Faure 
334  ;  Ex  parte  BooTcer,  14  C.  D.  317  ;  Kledrie  Co.,  40  C.  D.  141. 

London  Financial  Corporation  v.  Kelk,  *  Per  Kay,  J.,  33  C.  D.  538. 
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and  require  the  corporate  business  to  be  conducted  in  a  proper 
manner.  They  are  Ultra  Vires  in  the  true  and  primary  sense  to 
this  extent,  that  a  third  party  dealing  with  a  corporation  in  con- 
nection with  them,  if  and  so  far  as  he  has  knowledge  of  the  true 
nature  of  the  transactions,  cannot  enforce  them.^ 

The  directors  or  other  officials  concerned  in  such  transactions 
are  themselves  personally  liable  for  any  misappropriation  of  their 
company's  funds,  and  indeed  it  is  in  connection  with  this  question 
of  liability  of  officials  that  questions  of  the  kind  herein  referred  to 
have  usually  been  submitted  to  the  Courts.^ 

SUB-SECTION  II. — DEALING  IN   SHARES. 

Pg^gy  43.  A  corporation  may  not  purchase  or  otherwise  deal  in  the 

to  deal  in  shares  of  other  corporations,  without  power  so  to  do, 

^  '*'^^^'  either  express  or  to  be  implied  from  the  nature  of  its 

business  or  objects. 

Till  recently  it  was  doubted  whether  one  company  could  be  a 
shareholder  in  another;  indeed,  the  weight  of  authority  was  in 
the  negative.''' 

In  subsequent  cases  the  possibility  of  corporations  possessing 
such  a  power  impliedly  and  without  express  provision  has  been 
fully  admitted.  It  was  so  admitted  by  Lord  Cairns,  L.  J.,  in  Ex 
parte  the  Contract  Corp.*  who,  however,  said  that,  "generally 
speaking,  it  would  be  Ultra  Vires  of  one  trading  corporation  to 
take  shares  in  another  ; "  and  by  Selwyn,  L.  J.,  in  Royal  Bank  of 
India's  Case  ;  ^  but  as  Selwyn,  L.  J.,  said,  "  there  may  of  course 
be  circumstances  which  prohibit  or  render  it  improper  for  a  com- 
pany so  to  do,  having  regard  to  its  own  constitution,  as  defined  by 
its  Memorandum  and  Articles." 

This  sentence  contains  a  qualification,  but  it  arises  from  the 
general  principles.  Accordingly,  in  Joint  Stock  Co.  v.  Brown,^ 
where  the  directors  of  a  company  established  for,  inter  alia,  "  the 
making  advances  and  procuring  loans  on,  and  the  investing  in 
securities,"  had  taken  3000  £10  shares  in  another  company  (bank- 
ing), it  was  held  that  the  company  had  no  power  to  take  these 

'  Re  Imperial  Land  Co.  of  Marseilles,  '  See   Salomons  v.   Laing,    12   Beav 

10  Eq.  298.  889  ;  Maxmsell  v.  Mid.   O.  W.  Ry.  Co. 

2  Joint  Stock  Discount  Co.  v.  Brown,  of  Ireland,  1  H.  &  M.  130 ;  (?.  W.  Ry. 

3  Eq.  139 ;  Royal  Bank  of  India's  Case,  Co.  v.  Met.  Ry.  Co.,  32  L  J.  (Ch  )  382' 

i  Gh.  252,   TE,q.  91  ;  Re  Marseilles  Bx-  9  Jur.  (N.  S.)  562. 

tension  Eij.    Co.,    7    Ch.    161;     Parker  *  Re  Barned's  Bank,  ?,  Ch.  W5. 

V.  Lewis,   8  Ch.  1035 ;   First  National  s  4  ch.  252,  257  ;    Canada  Life  As- 

Bank  of  Rochester  v.  ficrson,  31  Amer.  surance   Co.  v.    The  Reel  General  Mfa 

841,  24  Minn.  40  ;  Jcmison  y.  Citizens'  Co.,  26   Grant,  (Chy.  1879)  477. 

Savings  Bank  of  Jefferson,  19  Amer.  St.  "  8  Eq.  381. 
E.  482,  122  N.  Y.  135. 
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shares,  and  that  consequently  the  payment  of  the  deposit  (£S0,000) 
was  a  breach  of  trust  on  the  part  of  the  directors  for  which  they 
were  to  be  personally  liable.  This  was  the  ratio  decidendi;  but 
James,  V.-C,  following  Page- Wood,  V.-C,  before  whom  the  case 
had  also  been,  considered  that  the  transaction  was  not  in  fact  an 
"  investment  in  securities." 

The  last  case  shows  clearly  that  a  power  to  take  or  deal  in 
shares,  like  every  other  power  of  a  coi-poration,  must  be  exercised 
with  bona  fides  and  cannot  be  abused  by  speculating  in  shares. 

As  the  power  to  deal  in  shares  may  arise  by  implication,  d  for- 
tiori it  may  be  given  by  wide  language  not  stating  such  capacity 
in  so  many  words.^ 

With  regard    to    railway    companies    and    other    semi-public  Railway,  &c. 
corporations  it  is  quite  clear  that  they  cannot,  without  statutory     °™P*'''*^- 
authority,  purchase,  take,  or  deal  in  the  shares  of  other  com- 
panies ;  ^  and  in  the  case  of  such  companies  any  such  power  will  be 
construed  strictly,  whether  as  to  limit  of  shares  in  number  which 
may  be  taken  or  as  to  holding  shares  when  taken.^ 

In  the  United  States  it  seems  settled  in  the  negative  that  cor- 
porations cannot  purchase  or  hold  or  deal  in  the  stocks  of  other 
corporations,  unless  expressly  authorised  to  do  so  by  law.* 

44.  Corporations  cannot,  whatever  the  nature  of  their  busi- 
ness, purchase,  acquire,  or  otherwise  deal  in  their  own 
shares. 

This  has  been  explicitly  so  decided  by  the  House  of  Lords  in  the  Hegistered 
case  of  Trevor  v.  Whitworth,^  which  was  a  case  of  a  registered  com-  Compamea. 
pany  whose  Articles  contained  a  clause  that  any  share  might  be 
purchased  by  the  company  from  any  person  willing  to  sell  it.  The 
grounds  of  the  decision  were  shortly — (a)  that  any  such  purchase 
must  be  pro  tanto  a  reduction  of  the  capital  of  the  company ;  (6) 
that  the  Companies  Acts,  1862  and  1867,  contain  specific  provi- 
sions as  to  the  mode  in  which  capital  may  be  reduced,  thereby 
by  implication  forbidding  the  reduction  in  any  other  manner 
directly  or  indirectly ;  (c)  that  the  capital  of  a  company  is  intended 

'  Be  Financial  Corporation,  Goodion's  v.  Bait.  &  Ohio  RE.   Co.,  21  Md.  50  ; 

Claim,  28  W.  B.  760.  Central  ER.  Co.  v.  Collins,  40  Ga.  682  ; 

2  G.  E.  Ry.  Co.  V.  Turner,  8  Ch.  149.  Hazlehurst  v.  Savannah  RR.  Co.,  43  Ga. 

'  G.  W.  Ry.   Co.  V.  Met.  Ry.  Co.,  32  13;  Franklin  Co.  v.  Lewislon Institution 

L.  J.  (Ch.)  382,  9  Jur.  (N.  S.)  562.  for  Savings,   28  Amer.   9,    68  Me.   43  ; 

■•  White  V.  Syracuse,  &c.,  RR.  Co.,  14  Nassau  Bank  v.  Jones,   47  Amer.   14, 

Barb.    659  ;   Zabriskie  v.   RR.   Co.,   23  95  N.  Y.  116. 

How.   381  ;    Mutual    Savings  Bank  v.  °  12  App.    409.      Similarly    decided 

Meriden    Agency    Co.,   24    Conn.    159  ;  in  Crandall  v.  Lincoln,  52  Amer.  560, 

Conn.  Mutual  Life  Ins.  Co.   v.   C.  C,  52  Conn.  73. 
<£c.,   RR.    Co.,    41    Barb.    9  ;    Mayor 
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Statutory 
Companies. 


Uuited    States 
decisions. 


Payment  by 
means  of 
stock  ; 
bequest  of  ; 


to  be  applied  for  the  purposes  of  the  company's  business ;  (d)  that 
as  on  the  one  hand  the  principle  of  limited  liability  provides  for 
the  protection  of  shareholders  by  limiting  their  responsibility,  so 
creditors  must  be  protected  by  securing  that  capital  subscribed  by 
members  shall  not  be  directly  or  indirectly  returned  to  the  mem- 
bers ;  and  (e)  that  the  scheme  of  the  Companies  Acts  impliedly 
forbids  any  such  transaction. 

In  this  case  the  power  purporting  to  authorise  the  purchase  was 
in  the  Articles,  but  Lord  Macnaghten  said,  "that  if  a  power  to 
purchase  its  own  shares  were  found  in  the  Memorandum  of  Asso- 
ciation of  a  limited  company  it  would  necessarily  be  void." 

The  decision  in  Trevor  v.  Whitworth  does  not  of  itself  apply  to 
corporations  not  subject  to  the  Companies  Acts,  such,  e.g.,  as  rail- 
way companies.  But  much  of  the  reasoning  in  the  judgments 
applies  equally  to  such  companies.^  There  are  also  considerations 
of  public  policy,  dealings  by  a  company  in  its  own  shares  tend 
inevitably  to  breaches  of  duty  on  the  part  of  the  directors,  and  to 
fraud  and  rigging  the  market  on  the  part  both  of  the  corporation 
itself  and  of  its  officials.  It  is  therefore  submitted  that  any  cor- 
poration, to  possess  such  a  power,  must  have  it  conferred  by 
plain  and  explicit  language  in  some  Act  of  Parliament  relating 
to  it.2 

In  the  United  States  the  old  authorities  were  the  other  way, 
and  they  seem  to  have  decided  that  ia  the  absence  of  direct  provision 
to  the  contrary'  apparently  all  commercial  corporations  might  buy 
and  dispose  of  their  own  stock — in  other  words,  that. all  commer- 
cial corporations  are  to  be  presumed  to  have  such  a  power,  and 
that  its  non-existence  must  therefore  be  proved  by  those  disputing 
it,  either  expressly  by  the  constating  instruments  or  impliedly 
by  deduction  therefrom,  or  from  the  nature  of  their  business.*  It 
has  been  repeatedly  held  that  a  corporation  may  receive  its  own 
stock  in  payment  of  or  as  security  for  a  debt.^  A  bequest  of  its 
own  stock  was  held  good."^  Other  decisions  have  gone  so  far  as 
to  lay  down  that  by  the  Common  Law  a  corporation  may  deal  in 


1  In  Chase  v.  East  Tenn.  etc.,  Hy.  Co., 
5  Lea,  415,  it  was  expressly  decided  that 
a  railway  oorporation  cannot  reduce  its 
capital  by  purchasing  its  own  shares 
for  cancellation. 

2  As  in  Jlc  Sorrreign  Life  Ass.  Co., 
1892,  3  Ch.  279.  For  other'cascs  relating 
to  the  above  points,  see  Ziiliu-ta's  Claim, 
5  Ch.  444  ;  jiv  park  Credit  Fonder  of 
JCiigland,  7  Ch.  161  ;  Evans  v.  Coivntri/, 
'iB  L.  J.  Ch.  489  ;  Hall's  Case,  5  Ch.  707; 
Hope  V.  Internnlional  Finaneial  Soc. ,  4  C. 
D.  327  ;  Cree  v.  Somervail,  4  App.  648. 

■■'  Some   of   the    States    liave 


enactments  expressly  forbidding  the 
purchase  by  a  corporation  of  its  own 
stock. 

■•  Harti-Uge  v.  Rockwell,  ii.  M.  Chai'lt. 
260  ;  Williams  v.  Savage  Mfg.  Co.,  3 
Md.  Ch.  418  ;  Campbell  v.  Poultney,  6 
Gill  &  J.  94. 

'  Barton  v.  Port  Jackson,  &c..  Plank 
Moad  Co.,  17  Barb.  397  ;  Cooper  v.  Fre- 
derick; 9  Ala.  738  ;  Taylor  v.  Miami 
E.rporting  Co.,  6  Ohio,  218  ;  Bank  of 
Columbus  V.  Bruce,  17  N.  Y.  507. 

"  Hivanna  l^av.  Co.  v.  Dawsons,  S 
Gratt.  19. 
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its  own  stock.^     Aad  the  shares  or  stock  so  acquired  may  be  re-  re-issue  of. 
issued.^ 

But  in  the  most  recent  case  the  decision  was  the  exact  contrary. 
A  corporation  whose  capital  was  impaired  bought  in  its  own  stock 
through  an  agent.  The  seller  did  not  know  who  the  purchaser 
was.  It  was  nevertheless  held  that  the  transaction  was  Ultra 
Vires  and  void,  and  that  the  seller  remained  liable  to  a  creditor  of 
the  corporation.^ 

STJB-SECTION  III.— PROPERTY    LYING   IDLE. 

45.  A  corporation  may  employ  the  corporate  property  when  it  Corporate 

would  otherwise  be  lying  idle  and  profitless  for  such  fJi'^^'^  ^  ^™^ 
purposes  as  are  not  alien  to  its  primai-y  business. 

Were  it  not  for  this  principle,  a  corporation  would  be  unable  to 
utilise  its  waste  lands,  or  to  invest  its  unemployed  capital,  or  even 
to  place  it  at  deposit  account.  But  the  principle  extends  to  cir- 
cumstances different  from  and  more  important  than  these.  A 
corporation  takes  or  acquires  either  from  necessity  or  by  miscal- 
culating the  extent  of  its  future  business,  or  by  the  result  of 
subsequent  occurrences  it  finds  itself  in  possession  of,  more  exten- 
sive premises,  or  a  larger  stock  than  it  can  itself  profitably  employ, 
— what  is  it  to  do  with  the  excess  1 

This  subject  has  already  been  noticed  *  in  its  aspect  of  property, 
and  it  was  there  seen  that  all  corporations  have,  by  impli- 
cation in  the  absence  of  express  provision,  power  to  dispose  of  or 
otherwise  utilise  property  temporarily  or  permanently  useless. 

They  are  similarly  empowered  to  deal  with  surplus  assets  in  the  The  corpora- 
way  of,  and  considered  as  a  question  of,  their  business  or  enter-  iJ^gif™*^;gg 
prise.  Forrest  v.  Manchester,  &c.,  By.  Go.^  is  a  case  in  point. 
The  defendants  had  authority  to  keep  steam  vessels  for  the  pur- 
poses of  a  ferry.  These  vessels,  when  otherwise  unemployed,  they 
had  used  for  excursion  trips.  The  Master  of  the  Rolls  held  that 
as  it  was  not  for  the  benefit  of  the  company  that  its  property  or 
capital  should  remain  idle,  and  since  the  steamboats  had  been 
purchased  really  for  the  purposes  of  the  feny,  and  not  of  the 
excursions,  the  company  were  justified  in  utilising  them  in  the  way 
they  had  done. 

1  Verplanck  y.  Mere.  Tns.  Co.,  1  Edw.  52  Conn.  73  ;  see  ji.  134,  note  1. 

Ch.  84;  Hartridge  v.  Boclcwell,  E.  M.  ■•  Ante,  pp.  114-7. 

Charlt.  250.     Compare  Iowa  Lumber  Co.  *  30  Beav.  40  ;  affirmed  by  Westbnry, 

V.  Foster,  31  Amer.  140,  49  Iowa,  25.  C,  4  De  G.  F.  &  J.  126,  though  upon 

^  Ex  parte  Holmes,    5    Cowen,    426  ;  another    ground,    and    expressing  some 

Williams  v.   Savage  Mfg.   Co.,    3   Md.  dissent    from    the   judgment    delivered 

Ch.  417.  below. 

3  Crandall  v.  Lincoln,  52  Amer.  560, 
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A  very  similar  case  and  decision  was  that  of  Brown  v.  Winni- 
simmet  Co}  The  defendants  were  a  ferry  company,  and  had  let 
one  of  their  steamboats,  not  in  actual  use,  for  an  indefinite  time ; 
and  this  was  held  not  to  be  Ultra  Vires. 


A  corporation 
may  lease 
surplus 
property. 


Simpson  v. 
Westminster 
Hotel  Co. 


46.  A  corporation  may  temporarily  let  off  or  transfer  to  third 
parties,  or  even  alienate  absolutely,  such  parts  of  its 
assets  (not  being  essential  to  the  continued  existence  of 
the  corporation)  as  it  is  unable,  from  special  circum- 
stances, to  make  an  immediate  advantageous  use  of. 

Not  only  may  a  corporation  itself  utilise  its  surplus  stock,  when 
lying  idle,  in  ways  and  modes  not  perhaps  exactly  and  literally 
within  the  purview  of  its  constating  instruments;  it  may  do  more — 
it  may  assign  or  lease  for  a  time  this  surplus  to  third  parties.  The 
limits  of  the  principle,  and  the  extent  to  which  it  reaches,  are  vague 
and  not  to  be  marked  with  any  degree  of  precision  ;  but  the  prin- 
ciple itself  as  a  principle  is  established  beyond  dispute. 

It  is  the  rationale  of  the  decision  in  Simpson  v.  Westminster 
Palace  Hotel  Co?  where  it  was  held  that  the  defendant  company, 
which  was  established  for  the  purpose  of  building  an  hotel,  "the 
carrying  on  the  usual  business  of  an  hotel  and  tavern  therein,  and 
the  doing  all  such  things  as  are  incidental  or  otherwise  conducive 
to  the  attainment  of  the  above  objects,"  and  which  had  erected 
a  much  larger  building  than  it  could  at  first,  before  its  business 
was  created,  utilise  for  strictly  hotel  purposes,  was  justified  in 
temporarily  letting  off  a  considerable  portion  of  such  building. 

In  the  recent  case  oi  A.-G.  v.  G.  E.  Ry.  Co?  a  very  important 
decision,  in  many  ways,  on  the  subject  of  Ultra  Vires,  the  House 
of  Lords  held  that  the  letting  by  the  Great  Eastern  Railway  Com- 
pany of  surplus  rolling  stock  to  other  railway  companies  was  not 
Ultra  Vires  of  the  Great  Eastern  Railway  Company. 


>  11  Allen,  326,  333.  Bigelow,  C.  J., 
said  :  ' '  We  cannot  doubt  that  under 
their  charter  they  are  authorised  to  hold 
any  amount  or  kind  of  pei-sonal  property, 
within  the  limit  of  value  fixed  by  the 
act,  which  they  may  deem  necessary  or 
expedient  for  the  proper  conduct  and 
management  of  the  business  of  tlie  ferry  ; 
that  it  is  no  excess  of  their  corporate 
powers  to  own  steamboats  which  are  not 
lequired  for  immediate  or  constant  use 
in  the  daily  prosecution  of  their  ordinary 
Imsini'sK,  but  which  may  be  convenient 
or  useful  in  case  of  sudden  emergency  or 
accident,  or  when  those  which  are  em- 
ployed in  the  regular  service  of  the  ferry 
might  be  withdrawn  for  repairs  ;  that  it 
is  not  necessary  that  such  extra  or  addi- 


tional steamboats  should  be  kept  unem- 
ployed when  not  required  for  the  busi- 
ness of  the  ferry,  but  that  it  is  competent 
for  the  defendants  to  use  them  or  let 
them  to  others  to  be  used  in  carrying  on 
any  legitimate  business  for  which  they 
are  suitable,  such  as  the  towage  of  ves- 
sels and  the  transportation  of  passengers 
or  merchandise  so  long  as  such  use  is 
only  temporary  and  inciiieutal  to  the 
mam  purpose  for  which  they  are  owned 
by  the  defendants. " 

2  2  De  G.  F.  &  J.  141,  29  L.  J.  (Ch.) 
561,  8  H.  L.  C.  712  ;  Fea'herstonhauah 
V.  Lee  Moor,  &c.,  Co.,  I  Eq.  318; 
Horsey's  Claim,  5  Eq.  561  ;  sec  ante, 
pp.  85-6,  116. 

•*  5  App.  473. 
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Similarly  there  may  be  an  absolute  alienation,  a  conversion  into  Sale  of  surplus 
money  of  the  whole,  and  d  fortiori  of  surplus.     This  is  usually  P™^®^^" 
done  in  view  of  dissolution.     But  the  proceeding,  whenever  deter- 
mined on,  is  equally  good  so  far  that  it  is  not  Ultra  Vires  in  the 
true  sense,^  nor  even  in  the  secondary  sense,^  provided  it  be  done 
with  bona  fides? 

47.  As  corporations  may  alienate  their  surplus  property,  so  Alienation  of 

they  may  let  off  the  same  for  a  time  to  be  used  for  property^or 
other  than  the  strict  corporate  purposes.  Ultra  Tires 

purposes. 

Simpson  v.  Westminster  Palace  Hotel  Go}  is  a  distinct  decision 
in  this  behalf.  There  the  property  leased  was  an  hotel  built  by  an 
hotel  company  :  it  was  leased  to  the  India  Office  for  clerks'  rooms 
and  this  was  perfectly  valid.^ 

SUB-SECTION  IV. — ABANDONMENT  OF  PART  OF  THE  BUSINESS  OK. 

ENTERPRISE. 

48.  A  corporation  may  carry  on  a  part  only  of  its  business. 

It  sometimes  happens  after  a  corporation  has  been  created,  that  Partial  aban- 
certain  branches  of  its  undertaking  turn  out  as  profitless  as  the  '^ve'ctTof''a*'''' 
others  are  remunerative.     Under  such  circumstances,  if  the  dif-  corporation. 
ferent  branches  can  be  separated,  the  corporation  may  give  up  the 
former,  and  devote  all  its  attention  to  the  latter.     It  is  no  aban- 
donment of  the   objects  of  a  company  if,  when  established  to 
accomplish  three   or  four,  it   abandons  one,  and  carries  on  the 
others,  provided   such  abandonment  does   not   alter  the  funda- 
mental principle  of  the  company. 

The  Norwegian  Titanic  Iron  Co?  was  formed  for  the  purchase  Norwegian 
of  certain  collieries  in  England,  and  iron  mines  in  Norway,  in  order  co*^"*^  ^™" 
to  bring  over  the  iron  ore  from  Norway  and  smelt  it  in  England. 
After  a  time  it  was  deemed  advisable  to  sell  the  collieries  and  to 

'   Wilson  V.  Miers,   10  C.   B.   N.  S.  Sidebottom  v.  Gom'rs.  of  Glossop  Eeser- 

348.  voir,  I  Ex.  611 ;  Bank  of  Switzerland  v. 

2  Lord  V.  Copper  Miners  of  England,  Bank  of  Turkey,  5  L.  T.  N.  S.  549  ; 
2  Ph.  740.  Tumacacori  Mining  Co.,   17   Eq.   534  ; 

3  Gregory  v.  Palchett,  33  Beav.  597  ;  Re  Petersburg,  <S:c.,  Gas  Co.,  W.  N.  1874, 
Ashhurst's  Appeal,  60  Penn.  290.  p.  196  ;  Com'rs.  of,  &c.  v.  Fitchbiiry  BR 

*  8  H.  L.  C.  712.  Co.,   12  Gray,  180  ;   State  v.  Hartford, 
^  References  may  also  be  made  to  the       (fee,  RR.  Co.,  29  Conn.   538;   People  v. 

innumerable  instances  where  banks,  in-  Albany,  &c.,  BR.  Co.,  37  Barb.  216. 

'surance    companies,    and  the  like  have  In    Macdougall    v.    Jersey    Imperial 

large   buildings,  and   let  off  the  upper  Hotel  Co.,  2  H.  &  M.  528,  one  of  the 

floors  and  other  portions  thereof  -without  points   decided  in  the    affirmative  was 

demur  from  anyone.  that    the    defendants    could    commence 

*  35  Beav.  223.  Compare  Syers  v.  business  on  a  smaller  scale  than  origin- 
Brighton  Brewery  Co.,  11  L.  T.  N.  S.  ally  contemplated. 

560 ;   Wright  v.  Same,  13  W.  K.  220  ; 
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retain  the  mines.  One  of  the  shareholders  thereupon  presented  a 
petition  to  wind  up  the  company,  on  the  ground  that  it  had  failed 
to  realise  its  objects ;  but  the  Master  of  the  Eolls  considered  that 
the  company  were  justified  in  abandoning  the  collieries,  and  there- 
fore dismissed  the  petition  with  costs. 
When  aban-  If^  however,  the  objects  of  the  corporation  constitute  in  reality 

Ultra  Vires.  One  indivisible  project,  and  its  constitution  is  such  that  a  share- 
holder can  say  that  his  contract  with  it  was  that  the  whole 
project  should  be  completed  as  far  as  means  allow,  then  he  is 
entitled  to  ask  the  Court  to  prevent  the  abandonment  of  one  of 
such  objects. 

Thus  in  Cohen  v.  Wilkinson}  a  railway  company  incorporated 
to  construct  a  railway  from  Epsom  to  Plymouth,  was  restrained, 
at  the  suit  of  a  shareholder,  from  making  it  from  Epsom  to 
Leatherhead  only. 

In  Bagshaw  v.  Eastern  Union  Ry.  Go?  the  defendants  having 
power  to  make  certain  branch  lines,  and  having  raised  capital 
therefor,  were  restrained  upon  the  application  of  a  subscriber  to 
such  capital,  from  abandoning  the  branch  lines,  and  expending  the 
capital  so  raised  upon  their  main  line. 

In  People  v.  Albany,  dc.,RR.  Co?  the  questions  as  to  abandon- 
ment, whether  of  the  whole  or  of  a  part  of  a  line  of  rail,  were  fully 
discussed,  and  the  court  were  of  opinion  that  these  were  matters 
entirely  within  the  discretion  of  the  majority  of  the  company, 
though  under  the  circumstances  an  injunction  restraining  the 
defendants  from  abandoning  a  part  of  an  unbroken  line  of  com- 
munication was  continued  till  the  hearing. 

Upon  the  special  point  now  under  consideration,  viz.,  the  aban- 
donment or  non-user  of  an  integral  portion  of  the  whole  enterprise, 
it  may  now  be  considered  as  settled — 

1.  That  such  a  proceeding  is  not  Ultra  Vires  in  the  strict  sense, 
and  consequently,  with  the  exception  mentioned  in  the  third  clause 
below,  none  but  members  can  complain  thereof 

2.  That  corporations  not  possessing  compulsory  powers  nor  sub- 
ject to  any  special  duty  imposed  on  them  by  the  legislature  may 
exercise  their  corporate  rights  and  franchises  or  not  exactly  as  they 
please. 

3.  That  if  they  have  such  powers,  or  are  subject  to  such  duties, 

1  12  Bcav.  12fl,    1   M'N.  &  G.  481  ;  Mfg.   Co.,    7   Gray,    393  ;   BeatUote  v. 

Oraham  v.  Mrlculicad,  d.r.,  JRij.   Co.,  2  North  Staffordshire  Ry.  Co.,  2  M'N.  & 

M'N.   h   G.    146 ;    Irrimj  v.   Bancroft,  G.   100  ;  'Com'rs.    of,    <fcc.    v.   FitcMmrv 

■ted   2   M'N.   &   G.   149;    SimjKon  v.  ME.  Co.,  12  Gray,  180 


I'l 


Denisoni,  10  Hare,  61.     Compare  Rex  v.  2  2   M'N.  &   G.  389.     See  A.-O    v. 

Proprietors  of  Birmingham  Canal,  2  W.  Birmingham,  ,h-.  Ry  Co    3  M  kG  453 

Bl.  708  ;  AV.1'  V.  i^mrn  <fc  JVyc  By.  Co.,  '  24  N.  Y.  261,  37  Barb   217 
2  B.  &  Aid.  646  ;  Treadwell  v.  Salishxiry 
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they  can  be  compelled  to  carry  out  the  power  or  perform  the  same 
only  on  the  intervention  of  the  Attorney-General,  acting  on  behalf 
of  third  parties  interested,^  or  of  the  public,^  and  provided,  first, 
that  the  language  of  the  constating  instruments  is  imperative,' 
and  not  merely  permissive,*  and  secondly,  that  the  corporation  has 
no  valid  excuse  for  their  omission.^ 

SECTION  II. — EXTENSION  AND  DEVELOPMENT  OF  THE  BUSINESS  OR 
ENTERPRISE   OF   COMMERCIAL   CORPORATIONS. 

Commercial  corporations  can  enter  into  no  business,  and  corpo- 
rations generally  can  engage  in  no  transactions,  so  as  to  render  the 
corporate  assets  liable  for  the  results  thereof,  other  than  those 
coming  within  the  scope  of  their  constitution.  This  is,  indeed, 
but  a  restatement  of  the  doctrine  of  Ultra  Vires,  but  it  has  been 
and  is  not  seldom  forgotten  or  misunderstood,  and  attempts  have 
from  time  to  time  been  made  to  break  through  it,  or  counteract 
its  operations.  Such  attempts,  whether  made  openly  or  covertly, 
will  always,  on  the  application  of  parties  affected  thereby,  be 
restrained  by  the  Court ;  and  even  if  not  restrained — if  by  the 
indolence  or  fraud  of  the  parties  concerned  in  them  they  are 
persisted  in — yet  they  will  not,  save  under  special  circumstances, 
entail  upon  the  corporation  itself  any  responsibility  for  the  con- 
sequences. 

SUB-SECTION   I. — CORPORATIONS   MAY  NOT   ENGAGE   IN   OTHER 
THAN   THEIR  OWN   PROPER   BUSINESS. 


49.  First.  A  corporation  proposing  to  engage  in  any  transac-  corporati 


lions 

tion  not  within  its  express  or  implied  powers  may  ^annot  engage 
be  restrained  from  so  doing  or  from  continuing  the  business, 
same. 

This  is  well  shown  by  the  decision  m.  A.-G.v.  G.  N.  Ry.  Co.,^  a.-G.  ■».  Great 

Northern 

1  Sex  T.  Severn  &  Wye  Ry.  Co.,  2  B.      J.  654,  26  L.'J.  Ch.  764.  ^y-  ^°- 
&  Aid.  646 ;  O.  W.  By.  Co.  v.  Heg.,  1          '  See  post,  pp.  166-8. 

E.  &  B.  874.  *  Beg.  v.  York,  &c..  By.  Co.,  1  E.  &  B. 

2  It  seems  that  the  Attorney-General  858  ;  B^g.  r.  6.  W.  By.  Co.,  ibid.  874; 
cannot  file  an  information  against  a  Edinburgh,  &c..  By.  Co.  v.  Philip,  2 
privileged  corporation  to  compel  it  to  Macqueen,  524;  ScoUiih  N.  U.  By.  Co. 
complete  its  enterprise  meiely  on  the  v.  Stewart,  3  Macqueeu,  382. 

ground  that  there  as  a  statutoiy  duty  to  '  Beg.  v.  Ambergate,  Sc.,  By.  Co.,  1 

complete  it,  and  that  an  abandonment  E.  &  B.  372,  22  L.  J.  Q.  B.  191  ;  Beg. 

thereof  constitutes  a  wrong  to  the  public,  v.  L.  d:  N.  W.  By.  Co.,  16  Q.  B.  864. 

A.-G.  V.  Birmingham,  etc.,  By.  Co.,  3  «  1  Dr.  &  Sm.  154,  6  Jur.  N.  S.  1006, 

M'N.  &  G.  453.  In  A.-G.  v.  Life,  <l:c.,  Ins.  Co.,  9  Paige, 

Is  not  the  proper  proceeding  to  enforce  470,   the  defendants   having    power  to 

a  pure  statutory  duty  on  behalf  of  the  issue  notes  could  not  do  this  in  such  a 

public  in  every  case  by  mandamus  and  way  as    to    can-y  on    the    business    of 

not  by  information  ?    Leominster  Canal  bankers. 
Nav.  v.  Shrewsbury,  i&c.,  By.  Co.,  3  K.  & 
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where,  upon  an  information  at  the  suit  of  the  Attorney-General  as 
representing  the  public,  Kindersley,  V.-C,  restrained  the  defen- 
dants from  carrying  on,  without  special  authorisation  in  their  Act, 
a  trade  in  coal.  He  observed:  "Is  such  an  act  an  illegal  act? 
Now  here  again  it  appears  to  me  that  the  case  is  hardly  arguable 
on  this  point.  .  .  .  Although  the  Act  of  Parliament  which  consti- 
tutes and  incorporates  the  company,  contains  no  prohibition  in 
express  terms  against  engaging  in  any  other  business  except  that 
of  making  and  maintaining  and  using  the  railway,  there  is  implied 
in  every  such  Act  of  Parliament  a  prohibition  or  (looking  at  it  as 
a  contract)  a  contract  against  ever  engaging  in  any  other  business 
than  that  of  a  railway  company." 

Another  and  much  earlier  case,  equally  well-known,  is  that  of 
Natusch  V.  Irving}  The  plaintiff  was  one  of  the  original  sub- 
scribers to  a  company  formed  for  granting  fire  and  life  assurances. 
Shortly  after  its  incorporation  the  Act  6  Geo.  I.  c.  18  was 
repealed,  which  had  prohibited  companies  from  engaging  in 
marine  insurance,  and  the  company  then  proposed  to  grant 
marine  insurance  and  issued  advertisements  to  that  effect.  To 
this  the  plaintiff  objected,  and  he  was  told  he  might  have  his 
subscription  back,  and  a  policy  which  he  had  effected  in  the 
company  cancelled  and  the  premium  returned.  These  offers 
he  refused,  and  after  some  further  negotiations,  filed  his  bill 
against  the  company  to  restrain  the  issue  of  policies  of  marine 
insurance.  Lord  Eldon  granted  the  injunction  ;  and  the  authority 
of  the  decision  has  been  recognised  without  qualification. 

These  decisions  have  been  recognised  and  followed  in  the 
United  States.  In  Mechanics,  dx.,  Building  Ass.  v.  Meriden 
Agency  Co.,^  the  Supreme   Court  of  Connecticut  decided  that 


•'  Gow  on  "  Partn.'-  App.  398. 

'^  24  Conn.  159.  It  was  argued  that, 
first,  the  defendants  had  a  general  grower 
to  make  such  a  contract ;  and,  secondly, 
that  even  it  not  so,  they  had  authority 
to  borrow,  and  thus  indirectly  as  a  means 
to  a  loan  they  might  take  the  shares. 
But  both  points  were  thus  met  by  Waite, 
C.  J. :  "A  subscription  to  the  stock  of  a 
building  association  has  no  legitimate 
connection  with  the  business  of  an  in- 
surance agent,  commission  merchant  or 
broker,  and  was  not,  therefore,  autho- 
rised by  the  defendants'  Articles  of  Asso- 
ciation. It  is  said  that  the  defendants 
had  power  to  borrow  money,  mortgage 
their  real  estate  for  its  security,  and,  if 
necessary  to  obtain  a  loan  as  in  this  case, 
become  a  stockholder  in  a  building  asso- 
ciation. We  are  not  disposed  to  question 
the  right  of  the  defendants  to  borrow 
money  and  mortgage  their  real  ertate  for 


its  security.  This  may  be  one  of  the 
powers  incidental  to  and  necessary  in  the 
prosecution  of  their  business,  and  the 
successful  management  of  the  same.  We 
are  inclined  to  think  the  power  is  im- 
plied in  their  Articles  of  Association. 
But  when  the  directors  of  the  company 
subscribed  for  stock  in  a  building  asso- 
ciation, whatever  may  have  been  their 
motive,  whether  to  obtain  a  loan  of 
money  or  for  purposes  of  speculation, 
they  transcended  the  powers  conferred 
upon  them,  and  departed  from  the  legiti- 
mate business  of  tte  company,  as  much 
so  as  if  they  had  subscribed  for  stock  in 
a  manufacturing  or  steamboat  company. 
Such  subscription,  in  our  opinion,  is  not 
binding  upon  the  defendants,  and  any 
payments  made  upon  it  to  the  plaintiffs 
would  be  money  received  by  them  with- 
out consideration."  See  Berry  V.  Votes, 
24  Barb.  199. 
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the  defendant  company  who  were  organised  "  to  do  a  general 
insurance,  commission  and  brokerage  business,  and  such  other 
things  as  are  incidental  to  and  necessary  in  the  management  of 
that  business,"  had  no  power,  and  were  not  liable  upon  a  contract 
to  subscribe  to  the  stock  of  the  plaintiffs,  who  were  a  savings  bank 
and  building  corporation. 

Downing  v.  Mount  Washington  Road  Cp.,^  is  a  good  case  as  A  turnpike 
showing  the  strictness  with  which  the  capacity  of  corporations  to  cannoTpur- 
engage  in  business  will  be  construed.     The  defendant  company  "l"*^®  '^^'^^ 
were  empowered  by  their  original  Act  of  incorporation  to  make 
and  keep  in  repair  a  turnpike  road,  "  to  take  tolls  of  passengers 
and  for  carriages,  to  build  and  own  toll-houses,  and  to  take  land 
for  their  road ; "  and  by  a  subsequent  Act,  "  to  erect  and  main- 
tain, lease  and  dispose  of,  any  building  or  buildings  which  may 
be  found  convenient  for   the    accommodation    of   their   business 
and  of  the  horses  and  carriages  and  travellers  passing  over  the 
said  road."     Bell,  C.  J.,  in  a  very  careful  and  learned  judgment, 
decided   that   these   Acts   did   not  authorise   the   defendants  to 
purchase  carriages   and   horses   for   the    purposes  of  transporta- 
tion, and  that  they  wore   not  liable    upon   such  an  unexecuted  ^  '"'=*'  govern- 

■'  '^  ffient  body 

contract.  cannot  sub- 

In  State  V.  Couviy  Court  of  Saline  Co.?  proceedings  were  aTauVa"^*'^''^ 
taken  by  the  state  at  the  relation  of  a  circuit  attorney  to  restain 
Saline  County  from  subscribing  out  of  the  corporate  funds  towards 
the  stock  of  a  railway,  and  the  Supreme  Court  of  Missouri,  after 
a  careful  examination  of  all  the  authorities,  English  and  American, 
held  that  such  a  subscription  was  Ultra  Vires,  and  that  the  pro- 
ceedings to  restrain  the  same  were  properly  taken  in  the  name  of  PuW'c  corpor- 

°  J.      1        ./  aliens  nave 

the  state.  more  liberal 

It  is  suggested  that  this  principle  is  to  be  applied  less  strictly  '^^p'^"''®^- 
to  "semi-public"  corporations  than  to  those  for  ordinary  trading 
purposes.  It  seems  established,  as  the  objects  of  these  corporations, 
and  in  a  greater  degree  of  "public"  corporations,  are  for  public 
utility,  their  powers  and  capacities  will  be  construed  with  reference 
to  this.  Thereby  indirectly  they  will  frequently  be  deemed  to 
possess  capacities  and  privileges  wider  than  ordinary  corporations 
would  possess  under  the  same  circumstances. 

Thus  in  A.-O.  v.  Mayor,  &c.,  of  Cambridge,^  by  the  Cambridge 
Market  Act,  1850,  power  was  given  to  the  mayor,  aldermen,  and 
burgesses  of  Cambridge  in  council,  to  "  enlarge,"  as  well  as  improve 

'  40  New  Hamp.  230.     Compare  the  ^  \l  Amer.  454,    51  Mo.  360 ;  Davis 

contrary  decision    in    Calloway  Co.   v.  v.   Mayor,   t&c.     New    Yorh,     2    Duer, 

Clark,  32  Mo.  305,  where  a  mining  com-  663,  14  N.  Y.  500. 

pany  were  held  justified  in  piirohasiiig  a  '  L.  R.  6  H.  L.  303. 
steamboat  to  transport  Ihcir  minerals. 
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the  market  of  that  borough.  The  House  of  Lords  held,  that  the 
meaning  of  the  word  was  not  restricted  to  merely  extending  the 
market  to  streets  theretofore  forming  parts  of  its  site,  but  autho- 
rised them  to  extend  the  market  to  other  streets  in  its  immediate 
neighbourhood,  even  though  such  streets  were  not  mentioned  in 
the  Act :  that  the  words  in  the  Act,  the  "  market  place,"  were  not 
confined  to  the  market  hill,  but  extended  to  streets  where  de  facto 
the  market  had  been  held  :  that  the  general  object  of  the  Act 
being  to  enlarge  and  improve  the  market  of  the  borough,  the 
mayor  and  aldermen,  who  had  the  right  to  hold  markets  in  the 
borough,  though  by  the  Act  not  authorised  to  enlarge  an  existing 
corn  exchange,  were  authorised  to  erect  a  new  com  exchange, 
and  make  it  adjoin  the  borough  market,  such  being,  in  their 
opinion,  a  matter  of  public  convenience,  and  an  enlargement  and 
improvement  of  the  market. 

So  where  the  charter  of  a  city  authorised  it  to  establish  wharves 
and  public  landings,  to  fix  the  rate  of  wharfage,  and  to  regulate 
the  mooring  and  anchorage  of  boats  within  the  city,  it  was  held 
that  the  city  had  power  to  forbid  a  person  owning  a  lot  abutting 
on  the  river,  and  upon  which  no  wharf  or  public  landing  hawi 
been  established,  to  use  such  lot  as  a  wharf  or  landing  without 
the  permission  of  the  city  and  payment  of  wharfage.^ 

Lawful  agree-  50.  Whole  agreements  and  pai-ticular  stipulations  in  them, 

iflntended'for  which  by  themselves  are  perfectly  good,  but  which  are 

Ultra  Vires  intended  to  attain  an  Ultra  Vires  object,  are  not  valid. 

objects. 

This  is  a  corollary  of  the  last  two  propositions,  though  an 
advance  on  them.  It  was  one  of  the  points,-  perhaps  indeed  the 
rationale,  involved  in  the  decision  in  Uattersley  v.  Earl  of  Shel- 
hurne?  Kindersley,  V.-C,  said  :  "  I  think  that  according  to  the 
principle  of  Beman  v.  Rufford?  followed  as  it  has  been  in  other 

'  City  of  Duhuque  v.  Stout,  7  Amer.  are  some  cases  in  which  the  judges  have 
171,  32  Iowa,  80.  ^  used  this  sort  of  expression.  Without 
3  31  L.  J.  Ch.  875.  sayiug,  in  plain  terms,  it  is  contrary  to 
=  ISim.N.S.  550.  Possibly  some  douht  the  Act  itself,  they  have  said  it  is  con- 
has  been  thrown  upon  the  above  proposi-  trary  to  the  policy  of  the  law,  and  '  it  is 
tion  by  the  opinions  of  the  Lords  Justices  a  virtual  illegality,'  and  expressions  of 
in  the  ease  of  Midland  7,'//.  Co.  v.  G.  that  kind.  But  when  the  cases  are  looked 
jr.  Ry.  Co.  (L.  R.  8  Ch.  841,  856).  There  at,  I  think  it  is  quite  clear  that  in  all  the 
Mellish,  L.  J.,  observed:  "I  wish  to  cases  there  was  either  an  actual  lease  or 
make  a  few  remarks  on  what  no  doubt  an  actual  exclusive  working  agreement, 
is  a  very  important  question,  namely  ;  The  only  case  which  raised  any  doubt  in 
assuming  that  the  clauses  in  themselves  my  mind  as  to  that  was  the  case  of  i  B. 
arc  legal,  nevertheless,  may  it  be  shown  &  S.  C.  Ry.  Co.  y.  L  &  S  W  Ry  Co 
that  there  was  some  illegal  intention,  and  (4  D.  G.  &  J.  362),  respecting  the  stktioil 
that  it  was  made  with  some  illegal  object,  at  Portsmouth.  The  third  acreement  in 
and  that  on  that  account  the  Court  that  case  did  at  first  sight  look  somewh^ 
would  not  enforce  it?  First,  Is  there  any  similar  to  the  agreement  in  this  case  • 
authority   upon  tliat  ?    No  doubt  there  but   on  the  whole  I  am  of  opinion  that 
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cases,  this  Court  will  not  allow  any  of  the  acts  which  are  agreed 
to  be  done  by  that  illegal  agreement,  merely  because  independently 
of  that  agreement  some  of  those  acts  might  be  done.  I  think  that 
principle  is  established,  and  it  is  a  principle  which  commends  itself 
to  one's  sense  of  right  and  justice  ;  that  although  a  company  may 
do  a  certain  act  independently,  that  company  is  not  to  agree  to  do 
that  act  as  a  part  of  a  series  and  collection  of  acts  to  be  done  for 
the  purpose  of  working  out  an  illegal  agreement.  But  here  it  is 
said,  very  truly,  that  is  not  this  agreement ;  this  agreement  is  not 
that  they  will  without  the  assistance  of  Parliament  do  certain 
acts ;  but  it  is  an  agreement  in  effect  to  apply  to  Parliament  for 
those  powers  which  are  necessary  to  enable  them  to  carry  out  an 
agreement.  And,  if  that  were  all,  there  would  be  nothing  illegal 
in  it.  But  it  appears  to  me  that  where,  as  in  this  case,  there  are 
a  number  of  things  agreed  to  be  done,  which  are  all  for  the  pur- 
pose of  accomplishing  a  certain  end  and  object  which  is  Ultra 
Vires,  in  such  a  case  the  parties  have  no  right  by  virtue  of  that 
agreemnet,  until  they  have  got  the  authority  of  Parliament,  to  do 
even  those  acts  which,  independently  of  this  agreement,  they  did 
not  require  the  authority  of  Parliament  to  do.  Therefore  I  think 
the  plaintiffs  are  entitled,  so  far  as  relates  to  that  consideration, 
to  such  an , injunction  as  will  restrain  the  doing  of  acts  which, 
though  lawful  in  themselves,  are  unlawful,  because  they  have  not 
got  the  authority  of  Parliament  to  accomplish  the  whole  of  that 
end  to  which  these  particular  agreements  are  merely  ancillary." 

51.  Secondly.  Contracts  of  this  kind  are  not  only  objection-  ultra  Vires 
able  beforehand,  but  even  if  acted  upon  they  may  be  tfansaotions 

'  '^  •'  '     .       may  be 

repudiated  by  and  canaot    be  enforced    against  the  repudiated, 
corporation. 

This  proposition  has  been  admitted  in  numerous  cases.  .  If  a 
contract  be  Ultra  Vires,  no  matter  what  has  been  done  under  it, 
or  how  greatly  the  corporation  has  benefited  thereby,  no  matter 
how  grievous  be  the  hardship  caused  by  the  rule,  in  no  case  can 
such  contract  be  enforced  against  it.  Probably  it  may  have  to 
account  for  any  benefit  received, ^  but  that  is  all ;  the  arrangement, 
qyiA  contract,  cannot  be  enforced. 

The  leading  English  authority  is  that  of  Riche  v.  Ashbury  My.  Eiohe  v. 
Carriage,  (Sec,  Go?    The  defendant  was  incorporated  as  a  limited  carriage  ^^' 


the  judges  did  not  really  mean  there  to  the  tolls,  that  showed  quite  plainly  that 

decide  that  though  the  agreement  was  on  it  was  intended  that  the  whole  working 

the  face  of  it  legal,  yet  the  Court  might  of  the  traffic  of  the  railway  should  he 

go  into  the  illegal  intent,  and  on  that  given  up." 

ground  hold  it  to  be  void.     What  they  ^  See  part  v.  chap.  i. 

really  meant  was,  that  there  being  a  lump  ^  L.  R.  7  H.  L.  653. 

sum  of  £18,000  to  be  paid  in  lieu  of  all 
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company  under  the  Companies  Act,  1862,  the  objects  of  the  com- 
pany being  substantially  to  carry  on  the  business  of  general 
contractors;  and  by  art.  4  of  their  articles  of  association,  "An 
extension  of  the  company's  business  beyond  or  for  other  than  the 
objects  or  purposes  expressed  or  implied  in  the  memoramdum  of 
association  shall  take  place  only  in  pursuance  of  a  special 
resolution." 

Certain  contracts  on  behalf  of  the  company  were  made  by  the 
defendants'  directors;  they  were  admittedly  unobjectionable  apart 
from  questions  of  Ultra  Vires ;  they  were  acted  upon ;  they  were 
brought  to  the  knowledge  of  the  shareholders  and  approved  and, 
so  far  as  could  be,  ratified  by  them  in  general  meeting;  three 
years  and  a  half  after  the  date  of  the  first  contract  the  company 
repudiated  the  contracts  as  being  Ultra  Vires. 

In  an  action  brought  by  the  plaintiff  to  recover  damages  against 
the  company  for  not  continuing  to  make  payments  in  pursuance 
of  the  contracts,  it  was  held  in  the  Court  of  Exchequer,^  first,  that 
the  contracts  were  Ultra  Vires ;  and  secondly,  by  Martin  and 
Channell,  BB.,  Bramwell,  B.,  dissenting,  that  they  had  been 
ratified  by  the  shareholders.  From  this  judgment  error  was 
brought;  and  it  was  held  by  the  Exchequer  Chamber^  that  the 
contracts  were  Ultra  Vires ;  but  on  the  other  point  the  judges 
were  equally  divided — Blackburn,  Brett,  and  Grove,  JJ.,  holding 
first,  that  the  contracts,  though  beyond  the  scope  of  the  memo- 
randum of  association,  were  capable  of  ratification  by  the  share- 
holders in  general  meeting  ;  and,  secondly,  that  they  had  been  so 
ratified :  whereas  Keating,  Archibald,  and  Quain,  JJ.,  were  of 
opinion,  first,  that  the  contracts  being  beyond  the  scope  of  the 
memorandum  of  association,  were  incapable  of  ratification ;  and, 
secondly,  that  there  was  no  evidence  that  they  had  been  in  fact 
ratified  by  all  the  shareholders. 

From  this  decision  an  appeal  was  taken  to  the  House  of  Lords,' 
where  it  was  unanimously  decided — first,  that  the  objects  of  a 
company  incorporated  under  the  Companies  Act,  1862,  as  stated 
in  the  memorandum  of  association,  cannot  be  departed  from  (except 
so  far  as  the  12th  section  permits  the  change);  secondly,  that 
consequently  a  contract  made  by  the  directors  of  such  a  company 
upon  a  matter  not  included  in  the  memorandum  of  association,  is 
Ultra  Vires,  both  of  the  directors  and  of  the  company ;  thirdly, 
that  the  contracts  in  question  in  the  action  were  Ultra  Vires;  and, 
fourthly,  that  such  contracts  cannot  be  rendered  binding  on  the 
company,  though  afterwards  expressly  assented  to  at  a  general 


'  L.  E.  9  Ex.  224. 
2  L.  R.  9  Ex.  249. 


5  L.  R.  7  H.  L.  663. 
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meeting  of  shareholders — being  in  its  inception  void,  as  beyond 
the  powers  of  the  company  fixed  by  the  provisions  of  the  statute, 
it  cannot  be  ratified  even  by  the  assent  of  the  whole  body  of 
shareholders. 

52.  Thirdly.  No  incidental  rights  ^  in  favour  of  or  against 

corporations  will  arise  out  of  Ultra  Vires  engagements. 

In  Nassau  Bank  v.  Jones^  the  defendant,  on  behalf  of  the 
plaintiff,  applied  for  stock  of  a  railway  company,  which  was 
allotted  to  him  directly.  He  resold  the  stock,  and  made  consider- 
able profits.  The  plaintiff  company  sued  him,  and  subsequently 
his  executors,  for  these  profits.  The  Court  held  that  it  was  Ultra 
Vires  of  the  bank  to  take  the  stock ;  that  the  transaction  was 
invalid  as  against  or  in  favour  of  the  plaintiff  company ;  and  that 
consequently  it  had  no  right  to  the  profits ;  and  the  action  was 
dismissed. 

53.  Fourthly.  A  corporation  is  not  liable  on  the  ground  of 

estoppel  in  respect  of  Ultra  Vires  transactions. 

"It  is  plain  that  the  action  cannot  succeed  on  any  ground  of 
estoppel,  for  otherwise  the  defendants  would  be  estopped  from 
denying  that  the  stock  was  good.  No  corporate  body  can  be 
bound  by  estoppel  to  do  something  beyond  their  powers."  ^ 

54.  Fifthly.    Securities   given,   or   other   contracts   made    in  Securities,  &c. , 

consideration  of  Ultra  Vires  contracts,  are  void.* 

Not  only  may  corporations  be  restrained  beforehand  from 
entering  into  engagements  of  this  nature,  not  only  are  such 
engagements  when  entered  into  not  obligatory  upon  or  enforce- 
able against  a  corporation ;  but  even  securities  given  and 
contracts  made  in  consideration  of  them  are  usually^  invalid. 
Balfour  v.  Ernest^  is  a  leading  authority  upon  this  point.  The 
directors    of  a  joint-stock   insurance   company,  registered   under 

'  Except  the  right  to  an  account  to  the  viously  issued,  these  latter  were  held 
extent  of  benefits    received.      Part   v.      valid.  Little  Bock  v.  National  Bank,  98 


i  &  ii.  U.  S.  308. 

47  Amer.  14,  95  N.  Y.  115.  '  But  if  securities  given  or  made  in 

'Per  Fry,   L.J.,    in  British  Mutual  connection  with  Ultra  Vires  transactions 

Building  Co.  v.  Chamwood  Forest  Ry.  are  really  independent  of  them,  they  may 

Co.,  18  Q.  B.  D.714,  719.    Compare  Sutro  be  good,  Smith  v.  Colburn,  26  Beav.  276. 

V.  Pettit,  5  Amer.  St.  R.  442,  74  Cal.  332.  «  5  C.  B.  (N.  S.)  601,  28  L.  J.  (C.  P.) 

But  see  Overseers  of  Putney  v.  L.  &  S.  W.  170.     Compare  Ridley  v.  FlymotUh  and 

Ry.  Co.,  1891,  1  Q.  B.  440.  Stonehouae  Grinding  and  Baking  Co.,  2 

■•  But  where  an  issue   of  bonds  was  Ex.  711,  17  L.  J.  (Ex.)  252;  Balfour  v. 

Ultra  Vires  of  a  city  which  subsequently  Sea,  Fire,  the,  Ass.  Co.,   3  C.  B.  (N.  S.) 

obtained  power  to  issue  bonds,  and  it  300,  27  L.  J.  (C.   P.)  17;  Mulliner  v. 

issued  some  in  exchange  for  those  pre-  Mid.  By.  Co.,  11  C.  D.  611. 
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7  &  8  Vict.  c.  110,  who  were  authorised  by  the  deed  of  settle- 
ment to  draw  bills  on  account  of  the  company  only  when  they 
were  so  drawn  for  the  purposes  of  the  company,  drew  a  bill  on 
behalf  of  the  company  in  payment  of  a  claim  due  to  the  plaintiff 
on  a  policy  effected  by  him  with  another  company,  the  business 
of  which  was  attempted  to  be  assigned  to  the  first-mentioned 
company  by  a  deed  of  amalgamation  of  the  two  companies.  The 
amalgamation  failed,  and  the  deed  of  amalgamation  was  Ultra 
Vires  and  void,  but  the  bill  was  given  to  and  received  by  the 
plaintiff  upon  the  supposition  that  such  deed  was  valid.  The 
issuing  of  the  bill  was  no  part  of  the  ordinary  business  of  the 
first-mentioned  company.  It  was  held,  that  the  plaintiff  could 
not  recover  against  such  company  on  the  bill,  as  the  directors  had 
no  authority  to  draw  it,  and  the  plaintiff  (being  taken  to  have  had 
knowledge  of  the  contents  of  the  deed  of  settlement)  must  be 
considered  to  have  had  notice  of  the  want  of  such  authority. 

So  in  Fearce  v.  Madison,  &c.,  RB,.  Co.}  where  the  defendants 
had  purchased  a  steamboat  to  run  from  one  of  their  termini,  for 
the  purpose  of  carrying  passengers  on  to  another  railway,  they 
were  held  not  liable  upon  the  notes  given  in  payment  for  the 
steamboat. 

So  where  a  society  had  no  power  to  borrow,  and  bankers  made 
advances,  and  title-deeds  were  deposited  with  them  as  security,  it 
was  held  that  the  title-deeds  could  not  be  retained  by  them.^ 

So  solicitors  cannot  enforce  payment  of  costs  claimed  by  them 
against  a  corporation  in  respect  of  Ultra  Vires  transactions,  and 
they  have  no  lien  for  such  costs.^ 

The  decision  is  the  same  whether  the  question  arises  at  Common 
Law  or  in  Equity,  at  least  until  the  corporation  is  held — if  it  ever 
can  be  held— bound  by  acquiescence.  Thus,  in  Re  Fhcenix  Life 
Ass.  Co.,  Surges  and  Stoclc's  Case,*  the  company  had  been  estab- 
lished for  granting  assurances  upon  lives,  and,  at  an  extraordinary 
general  meeting,  it  was  resolved  to  extend  the  business  to  marine 
insurance.  A  supplemental  deed,  professing  to  confirm  this  ex- 
tension of  business,  was  executed  by  several  of  the  shareholders ; 
and  in  the  annual  return  to  the  Joint  Stock. Companies'  Registry 
Office,  the  extension  was  notified.     The  reports  of  the  directors 


'  21  How.  U\. 

"  Brooks  <C-  Oo.  v.  Blackhurn,  <S:c,, 
Building  Society,  9  App.  857. 

"  lie  Plw.nix  Life  Ass.  Co.,  Sou-ard 
and  Dollman's  Oasc,  1  H.  &  M,  433. 

"  2  J.  &H.  441,  31  L.  J.  (Ch.)  749. 
Coinpavo  AtJiimamm  Life  Ass,  Co.  v. 
Pooley,  3  De  G.  &  J.  294,  28  L.  J.  Ch. 
119,  which,  ho\vc\-or,  was  a  case  of  fraud 


and  which,  on  that  point,  has  been 
questioned  in  Ex  parte  Charley,  L.  E.  11 
Eq.  157,  and  Bruivtmi's  Claim,  L.  R.  19 
Eq.  302  ;  and  has  been  expressly  dis- 
sented from  in  Tome  v.  Parkefsburg  SS. 
Co.,  17  Amer.  540,  where,  under  the 
same  circumstances,  the  defendants  were 
held  liable.  As  to  acquiescence,  see 
part  iv.  chap.  vii. 
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several  times  alluded  to  the  extension,  and  on  one  occasion  such  a 
report  accompanied  the  dividend  warrant.  The  business,  as 
extended,  was  carried  on  for  a  year  and  a  half,  when  the  company- 
was  ordered  to  be  wound  up.  Page-Wood,  V.-C,  decided  that 
these  circumstances  were  not  sufficient  to  bind  the  general  body 
of  shareholders  by  acquiescence  to  the  extension  which  could  be 
effected  only  by  a  new  deed,  executed  by  all.  He  said :  "  I  need 
not  refer  to  the  cases  that  show  that  you  cannot  bind  a  single 
dissentient  shareholder  to  any  purpose  which  is  not  the  original 
purpose  of  the  company ;  and  that  if  there  was  a  single  dissentient 
shareholder,  it  would  be  quite  sufficient  for  the  official  manager 
appearing  for  all  the  shareholders  to  say  that  no  such  claim  could 
be  supported  against  the  company."  ^ 


'  In  the  United  States,  corporations 
may  not  engage  in  transactions,  or  give 
bonds  or  securities  for  or  other  assistance 
to  the  same,  even  thougli  authorised  by 
the  legislature  so  to  do,  if  such  transac- 
tions are  outside  the  proper  scope  of  such 
corporations,  considered  as  a  question  of 
Constitutional  Law. 

This  qualification  would  in  this  country 
be  altogether  insupportable  as  regards 
statutory  corporations,  though  limita- 
tions in  some  respects  very  similar  hold 
as  to  corporations  created  by  charter. 
The  legislature  here  is  supreme.  In  the 
United  States  it  is  not  so — it  is  limited 
by  the  provisions  of  the  constitution. 
Consequently,  statutes  derogatory  to  such 
provisions,  together  with  all  rights  and 
powers  purporting  to  be  given  by  them, 
are  unconstitutional,  and  as  such  are 
void,  are  Ultra  Vires  of  the  legislature. 

Questions  of  this  kind  frequently  arise 
in  connection  with  municipal  and  quasi- 
municipal  corporations.  Their  powers  to 
tax  can  be  iised  only  for  the  public  pur- 
poses for  which  they  exist.  Therefore,  if 
they  propose  to  divert  such  proceeds  to 
other  purposes,  even  though  in  virtue  of 
statutory  authority,  such  proposal  is 
Ultra  Vires,  and  such  authority  is  illegal 
and  the  exercise  thereof  will  be  restrained. 

The  chief  points  in  all  these  questions, 
are,  first.  Are  the  purposes  objected  to 
"public"  within  the  meaning  of  the 
constitution  of  the  United  States  ?  And, 
secondly,  if  so.  Has  the  corporation 
power,  as  a  matter  coming  under  the 
doctrine  of  Ultra  Vires,  to  engage  in  the 
transactions  contemplated  ? 

In  Lowell  v.  City  of  Boston  (cited'  4 
Hun.  212),  a  statute  of  Massachusetts 
authorising  the  city  of  Boston  to  raise 
money  by  the  issue  of  bonds  for  the  pur- 
pose of  lending  it  to  owners  of  property 
destroyed  by  the  great  fire,  was  declared 
imconstitutional. 

In  Loan  Ass.  v.  Topeka  (20  Wall.  655; 
Allen  V.  Inhabitants  of  Jay,  60  Maine, 


124),  the  city  of  Topeka  had  been  author- 
ised by  the  legislature  to  issue  bonds  to 
aid  a  bridge-manufacturing  and  iron- 
works company.  They  did  so  —  the 
bonds  were  regularly  and  duly  issued — 
they  came  into  the  hands  of  a  bond  fide 
holder  for  value — some  of  the  coupons 
were  paid — yet  they  were  declared  void, 
and  further  payments  were  reslTained. 

A  recent  case  is  that  of  Weismer  v. 
Village  of  Douglas  f21  Amer.  586,  64  N. 
Y.  91;  Commercial  Bank  v.  lola,  2  Dill. 
358),  decided  by  the  Supreme  Court  of  New 
York.  In  pursuance  of  a  statute  of  1868, 
stock  was  taken  by  the  corporation  of 
the  village  of  Douglas  in  the  "Long 
Eddy  Hydraulic,  &c.,  Co.,"  and  bonds 
were  issued  in  payment  thereof.  The 
company  was  formed  under  the  general 
statutes  of  New  York  for  "constructing 

and  improving  a  water  privilege 

and  for  the  purpose  of  manufacturing 
lumber.  "The  interest  due  on  such  bonds 
was  paid  once,  and  the  village  once  voted 
on  the  stock.  It  was  decided  that  the 
purposes  of  the  company  were  private, 
that  the  statute  of  1868  was  unconstitu- 
tional, that  the  bonds  were  therefore  void 
and  the  village  was  not  estopped  from 
setting  up  this  defence. 

As  is  said  in  the  judgment  in  the  last 
case,  though  the  principles  involved  are 
quite  clear,  there  is  a  "  happy  inconsis- 
tency "  in  the  decisions  about  the  appli- 
cation of  them.  Probably  the  following 
statement  is  correct  as  far  as  it  goes  : — 

(1)  No  statute  may  be  opposed  to  the 
provisions,  express  or  implied,  of  the 
general  constitution  of  the  United  States; 
nor  of  the  constitution  of  any  particular 
state,  in  cases  where  such  state  provides 
for  matters  not  provided  for  or  contem- 
plated by  the  general  constitution.  As 
a  result  of  the  latter  part  of  this  proposi- 
tion, statutes  will  often  be  constitutional 
in  some  states  which  will  not  be  so  in 
others.  As  to  this  compare  Ry.  Co.  v. 
Otoe,    16  Wall.    667,   a  Nebraska  case, 

L  2 
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It  has  been  decided,  and  it  seems  to  be  clear  on  principle,  that 
sureties  who  have  guaranteed  the  performance  of  Ultra  Vires 
contracts  are  nevertheless  liable  on  their  contract  of  suretyship.^ 

55.  As  corporations  may  not  engage  in  business  other  than 
that  for  which  they  have  been  created,  so  also,  if  they 
acquire  lands,  easements,  or  other  rights  to  be  devoted 
to  certain  specified  purposes,  they  cannot  employ  such 
in  or  towards  the  furtherance  of  other  purposes. 

Lands  and  It  has  already  been  seen^  that  not  seldom  corporations  obtain, 

rights  acquired  compulsorily  OF  otherwise,  rights  more  or  less  limited,  either  of 
purposes.  property  or  of  the  user  of  property,  in  order  to  enable  them  the 

better  to  compass  their  aims ;  that  in  course  of  time,  from  change 
of  circumstances  the  corporation  frequently  becomes  desirous  of 
employing  such  rights  in  a  manner  different  from  that  originally 
contemplated ;  but  that  it  cannot  do  so — even  though  it  acquires 
the  absolute  property  in  land,  yet,  if  it  acquired  such  land  for 
certain  purposes,  its  user  thereof  is  restricted  to  those  purposes. 
What  has  been  there  said  upon  this  point  considered  as  one  of 
ownership,  will  apply  equally  if  the  questions  involved  are  consi- 
dered with  reference  to  the  conduct  of  the  corporate  enterprise  or 
business. 


Transactions 
incidental 
to  main 
business. 


SUB-SECTION  II. — DEVELOPMENT  BY  OEDINAET  MEANS. 

56.  Corporations  may  transact,  in  addition  to  their  main 
undertaking,  all  such  subordinate  and  connected 
matters  as  are,  if  not  essential,  very  convenient  to 
the  due  prosecution  of  the  former.* 

Though  corporations  may  not  undertake  new  business  foreign 
to  their  primary  work,  yet,  under  many  circumstances,  they  are 
in  a  manner  necessitated  to  engage  in  business  which  is  not  within 
the  mere  letter  of  their  constitution.  Thus,  railway  companies 
will  be  permitted  to  keep  omnibuses,*  to  erect  refreshment  rooms,^ 


witli  People  V.  Batchellor,  53  N.  Y.  128, 
a  New  York  one. 

(2)  Statutes  will  sometimes  be  good 
which  merely  authorise  acts  to  be  done, 
e.g.,  a  municipal  corporation  to  assist  in 
certain  operations,  which  will  be  per- 
fectly unconstitutional  if  they  impera- 
tively direct  this  without  the  consent  of 
the  corporators. 

(3)  Auuh  diversity  of  opinion  exists 
as  to  the  precise  nature  ol  the  purposes 
whioli  will  bo  deomed  "public."  See 
ante,    pp.  21-2,  for  an  enumeration  of 


these;  and  Cooley's  "Constitutional 
Limitations  "  on  the  subject  generally. 

'  Yorkshire  JRailway  Wagon  v.  Mac- 
hire,  19  C.  D.  478,  490-1. 

^  A7itc,  pp.  99,  102. 

'  Compare  an.te,  pp.  126-8. 

■>  See  Shrewsbury,  d-e.  By.  Co.  v. 
Stour  Valley  By.  Co.,  2  D.  G,  M.  &  G. 
866. 

'  See  Bighy  v.  G.  W.  By.  Co.,  2  Ph. 
4-1,  4  R.  C.  175,  491  ;  Flannagan  v.  G. 
Jr.  By.  Co.,  7  Eq.  116. 
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or  bookstalls,^  and  to  adopt  other  similar  measures  both  for  pro- 
viding for  the  comfort  of  their  customers  and  adding  to  their  own 
receipts. 

It  is  upon  this  principle  that  many  of  the  decisions  have  pro- 
ceeded relating  to  the  rights  of  privileged  corporations  to  take 
lands.  In  connection  w^ith  this  point  the  rule  "was  very  fully 
examined  in  the  modern  case  of  New  Yorh,  &c.,  RR.  Co.  v.  Kip? 
The  suit  arose  with  respect  to  land  which  the  plaintiff  company 
had  been  for  several  years  in  actual  use  and  occupation  of  at  a 
large  annual  rent,  and  which  they  required  for  passenger  depots, 
for  convenient  and  proper  places  for  the  keeping  and  storing  of 
cars  and  locomotives,  for  the  receipt  and  delivery  of  freight,  and 
for  the  keeping  of  property  between  the  time  of  its  receipt  and 
despatch  and  delivery.  The  company  wished  to  purchase ;  the 
defendants,  the  owners,  refused,  and  suit  was  brought  for  com- 
pulsory purchase.  The  defendants  objected  that  the  land  was 
only  wanted  for  warehouse  purposes  and  to  save  the  company  ex- 
pense, and  that  it  could  be  taken  only  for  absolute  necessities,  and 
not  merely  to  convenience  the  company.  The  Court  decided  that 
the  above  purposes  were  among  the  acknowledged  necessities  for 
the  running  and  operating  a  railroad,  and  that  the  right  to  take  land 
for  such  purposes  was  included  in  the  grant  of  the  power  given  by 
an  Act  authorising  railroad  corporations  to  take  real  estate  "  for 
the  purposes  of  its  incorporation  or  for  the  purpose  of  running  or 
operating  ''  its  road  ;  and  further,  that  it  was  no  objection  that  there 
were  other  lands  in  the  vicinity  equally  well  suited  for  the  purpose, 
which  possibly  might  be  acquired  by  purchase. 

57.  Corporations  may  so  far  develop  and  extend  their  opera-  How  far 

tions,  as  to  engage  in  matters  not  primarily  contem-  corporations 

plated  by  their  founders,^  provided  these  matters  are  in  matters  not 

incidental  to  their  proper  business,  are  conducive  to  P"™*"'y 

and  hond  fide  limited  to  its  prosperous  development,  by  their 

and   are    involved    in    the    due   prosecution   of   the  """  ^^^' 
business. 

Corporations  may  extend  their  sphere  of  business ;  but  there 

'  Holmes  y.  Eastern  Couidies  By.  Co.,  49,  on  p.  139.  But  this  is  scarcely  correct. 

3  K.  &  J.,  675.  The  founders  intend  the  continued  exis- 

2  46  N.  y.   546  ;   and  see  the  authori-  tence  of  the  corporation  which  they  call 

ties,  English  and -American,  there  cited.  into  being,  and  they  provide  it  with  all 

^  As  to  this,  the  American  editor,  Mr.  necessary     capacities     so    far    as    their 

Green,   remarks,   "It  is  suggested  that  reasoning  and  foresight  go.     In  time, 

the  only  way  in  which  the  question  can  however,     circumstances     change,     the 

he  determined,  whether  tlie  operations  of  mode  of  conducting  the  enterprise  alters, 

a  corporation  are  primarily  contemplated  additional  capacities  are  requisite  if  the 

by   its   founders,    is  by  reference  to  the  existence  is  to  continue  prosperous.    The 

constating  instruments,   and  in  this  view  rule  attempts  to  formulate  what  is  allow- 

tho  rule  is  but  an  amplification  of  rule  "  able  in  the  new  situation. 
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A  road 
company 
purchasing 
stage-coaches, 


are  limits  beyond  which  they  cannot  go.  These  limits  are  vague 
and  obscure,  and  the  above  statement  is  only  an  attempt  to 
indicate  them  roughly. 

In  a  United  States  case  it  is  thus  laid  down  :  "  The  rule  is  that 
if  the  means  employed  are  reasonably  adapted  to  the  ends  for 
which  the  corporation  was  created,  they  come  within  its  implied  or 
incidental  powers,  though  they  may  not  be  specifically  designated 
by  the  act  of  incorporation."  ^ 

Romilly,  M.  R.,  in  Gregory  v.  Fatchett,^  in  reference  to  this 
subject,  thus  observed:  "The  difficulty  in  this  case  is,  .to  define 
the  limits  of  deviation  which  will  justify  the  interference  of  this 
Court.  It  is  very  easy  to  point  out  many  cases  in  which  the  right 
to  interfere  is  unquestionable,  as  if  the  directors  of  a  railway  com- 
pany should  embark  the  funds  of  the  company  in  carrying  on  a 
brewery  or  a  steamboat  company,  or  speculate  in  the  purchase  or 
sale  of  stock ;  or  where,  as  in  Beman  v.  Rufford^  the  directors 
proposed  to  transfer  the  whole  business  to  another  company." 

Whatever  be  a  company's  legitimate  business,  the  company  may 
foster  it  by  all  the  usual  means ;  but  it  may  not  go  beyond  this ; 
it  may  not,  under  the  pretence  of  fostering,  entangle  itself  in 
proceedings  with  which  it  has  no  legitimate  concern. 

In  the  United  States  it  has  accordingly  been  decided  that  a 
company  incorporated  for  the  purpose  of  effecting  a  communication 
between  designated  points  with  the  privilege  of  taking  tolls,  is  not 
authorised  to  establish  a  stage  line  on  their  road,  nor  to  contract 
for  carrying  the  mails  ;*  that  a  road  company  with  rather  wide 
powers  of  acquiring  and  disposing  of  buildings,  land,   &c.,  could 


1  Madison,  iL-c,  Planlc  Hood  Co.  v. 
Watertoion,  tbc. ,  Flank  jRoad  Co. ,  5  "Wis. 
173;  7  ib.  59.   Compare  ante,  pp.  126-9. 

2  33  Beav.  695,  606.  lu  Lydc  v. 
JSaitern  Bengal  Ey.  Co.  (36  Beav. 
lOi  16),  the  M.  K.  referred  at  greater 
length  to  the  same  question.  "As 
an  illustration  of  the  manner  by  which 
a  railway  company  might  legitimately 
embark  in  projects  apparently  inconsis- 
tent with  its  means  and  objects,  it  was 
suggested  that  coals  might  be  necessary 
for  the  purpose  of  the  railway,  and  that 
thereupon  the  company  might  work  a 
coal  mine  for  that  purpose,  if,  by  so 
doing,  it  could  obtain  coals  cheaper  than 
by  the  purchase  oF  them,  and  that,  by  so 
doing,  it  would  be  fair  and  proper  and 
not  really  inconsistent  with  the  objects 
of  the  comj^inny  ;  and  that,  if  it  did  work 
a  colliery  tor  this  purpose,  it  would  be 
foolish  to  prevent  the  company  from 
obtaining  a  profit  by  the  sale  of  such 
coals  as  were  raised  and  not  required  for 
the  company.  The  answer  to  this  argu- 
ment appears  to  mo  to  depend  upon  the 


facts  of  each  particular  case.  If,  in  truth, 
the  real  object  of  the  colliery  was  to 
supply  the  railway  with  cheaper  coals, 
it  would  be  proper  to  allow  the  accidental 
additional  profit  of  selling  coals  to  others; 
but  if  the  principal  object  of  the  colliery 
was  to  undertake  the  business  of  raising 
and  selling  coals,  then  it  would  be  a 
perversion  of  the  funds  of  the  company, 
and  a  scheme  which  ought  not  to  be 
permitted,  however  profitable  it  might 
appear  to  be.  The  prohibition  or  per- 
mission to  carry  on  this  trade  would 
depend  on  the  conclusions  which  the 
Court  drew  from  the  evidence.  The 
same  observations  apply  here ;  if  the  use 
of  the  boat  is  really  to  assist  the  traffic 
on  the  existing  railway,  it  is  lawful  and 
proper,  but  if  the  object  be  to  extend  the 
traffic  to  places  beyond  the  railway, 
which  the  railway  is  never  intended  to 
reach,  then  it  is  illegal  and  beyond  the 
powers  of  the  company." 

3  1  Sim.  N.  S.  550. 

^  JVistoall  V.  Greenville,  <lc.,  Plank 
Road  Co.,  3  Jones  Eq.  183. 
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not  contract   for  the   purchase  of  horses  and   carriages  for   the 
purposes  of  transportation :  ^  that  a  railroad  company  cannot  pur-  "-  '^^'•^''■y 

^     ^  c  •  1./  1.  company 

chase  steamboats  to  run  in  connection  with  its  roads,  although  it  purchasing 
is  empowered  to  do  all  that  is  necessary  to  put  in  operation  a  ^  ^^™  °*  ^ ' 
railroad  between  the  points  named  in  its  charter;^  that  where  a  a  tranaporta- 
company  was  incorporated  "for  the  purpose  of  establishing  and    '°°  °""i'*'"y 
conducting  a  line  or  lines  of  steamboats,  vessels,  and  stages  and 
other  carriages  for  the  conveyance  of  passengers  "  between  certain 
places  named,  a  contract  by  such  company  for  the  breaking  of  ice 
and  towing  of  vessels  through  the  track  so  broken  to  another  place 
was  Ultra  Vires,  and  not  enforceable  against  the  company ;  *  that 
a  company  formed  solely  to  "  dock  and  repair  steamships  "  cannot 
engage  in  "  owning  and  navigating  such  vessels,"  or  subscribe  to  the 
stock  of  a  company  so  owning,  &c.* 

But  the  difficulty  of  applying  this  proposition,  and  of  deter- 
mining when  a  company  will  be  beyond — not  the  direct  business 
expressly  provided  for,  that  is  comparatively  easy,  but — the  other 
business  which  its  founders  may  reasonably  be  assumed  to  have 
contemplated  and  have  provided  for  by  vague  general  language, 
is  extremely  great.  As  a  result  the  above  decisions  may  be 
matched  by  as  many  affirmative  of  a  company's  capacity  under 
circumstances  almost  precisely  similar. 

Thus,  a  company  newly  incorporated  for  the  purpose  of  manu- 
facturing and  selling  glass  contracted  to  purchase  glass-ware  for  the 
purpose  of  keeping  up  their  stock  and  supplying  customers,  until 
the  works  they  had  bought  from  a  company  preceding  them  were 
put  in  repair.  It  was  held  that  this  contract  was  not  Ultra  Vires. 
The  Court  pointed  out  that  it  was  important  that  the  company 
should  retain  the  old  customers,  and  that  to  do  this  it  was  necessary 
to  keep  up  their  stock,  so  as  to  enable  them  to  fulfil  orders  from 
their  customers,  until  they  could  supply  themselves  from  their  own 
manufactory.  Such  purchases  were  consequently  auxiliary  and 
incidental  to  the  main  purpose  of  their  incorporation,  and  were 
fairly  within  the  scope  of  the  powers  conferred  upon  them  by 
law.^ 

So  a  company  authorised  to  build  a  canal  of  suitable  dimensions 


'  Downing    v.    Mount      Washington  Co.  v.  Proctor,  29  Vt.  93. 

Hood  Co.,  40  New  Hamp.  230  ;  ante,  p.  '  Pennyslvania   Co.   v.  Dandridge,   8 

141.  Gill.    &    J.    248  ;  AihoU    v.    Baltimore 

2  Pearse  v.  Madison,  &c.,  ER.  Co.,  21  Steam  Packet  Co.,  1  Md.  Ch.  Dec.  442. 

How.   441,  ante,  p.  146 ;    Hoagland  v.  ■*  New  Orleans,  Florida  <fc  S.   S.  Go. 

Hannibal,   tbc,   ER.    Co.,  39  Mo.  451.  v.  Ocean  Dry  Dock  Co.,  26  Amer.  90,  28 

But  see  the  contrary  decision  in  Shaw-  La.  Ann.  173. 

mut Bank V.  Plattsburgh,(l:c.,RR.  Co.,  31  *  Lyndeiorough    Glass   Co.    v.   Mass. 

Vt.  491  ;   Wheeler  V.  San  Francisco,  jie.,.  Glass  Co.,  Ill  Mass.  315.     SeeDurfeev. 

RE.  Co.,  31  Cal.  46 ;  Rutland,  <fcc.,  EE.  Old  Colony  ER.  Co.,  5  Allen,  230. 
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to  be  determined  by  itself,  has  tbe  power  to  alter  its  canal 
by  wideDing  and  deepening  whenever,  in  the  judgment  of  the 
company,  the  dimensions  previously  adopted  should,  by  reason 
of  the  increase  of  business,  become  unsuitable.^ 

And  a  company  incorporated  for  the  purpose  of  mining  and 
transporting  coal,  with  power  to  purchase  goods,  chattels,  and 
effects  needful  for  that  purpose,  has  power  to  purchase  and  use  a 
steamboat  to  transport  and  deliver  coal.^ 

58.  A  corporation  may  extend  its  undertaking  so  as  to  include 
within  its  operations  business  not  perhaps  contem- 
plated by  its  originators,  but  become  essential  to  its 
existence,  and  growing  out  of  its  primary  and  special 
business. 

Though  corporations  may  not  undertake  new  business  foreign 
to  their  primary  work,  yet,  under  many  circumstances,  they  are 
in  a  manner  necessitated  to  engage  in  business  which  is  not  within 
the  mere  letter  of  their  constitution. 

The  rule  that  they  may  do  so  seems  to  be  established,  but  it 
certainly  conflicts  with  many  other  of  the  principles  of  Ultra  Vires, 
and  must  be  applied  with  great  care,  and  under  particular  circum- 
stances only.  The  memorandum  of  association  of  the  British  and 
Ee  British  and  Foreign  CorJc  Co.  stated  that  the  objects  for  which  the  company 
was  established  were  "  the  purchasing  and  selling  of  cork,  and  also 
the  cutting  of  cork  by  the  improved  machinery  for  which  letters 
patent  were  granted  to  R.  B.  C."  It  was  determined  not  to  be 
Ultra  Vires  for  the  company  to  purchase  the  patent.^ 

Another  instance  may  be  mentioned,  a  United  States  case, 
which  has  carried  this  proposition  to  the  extreme.  A  statute 
which  prohibited  banks  from  purchasing  and  holding  real  estate 
contained  a  proviso,  that  the  Act  should  not  prevent  any  bank 
from  taking  mortgages  or  other  liens  on  lands  to  secure  existing 
debts.  It  was  held  on  the  construction  of  this  provision  that  a 
bank  which  had  obtained  such  a  lien  might  make  its  security 
available  by  purchasing  the  property.* 


Foreign  Cork 
Co, 


A  bank 
prohibited 
from  pur- 
chasing land. 


'  SeMenv.  Vclairare,  dc.  Canal  Co. 
29  N.  Y.  634  ;  24  Barb.  362.  Compare 
Bruce  v.  Same,  19  Barb.  371  ;  and  per 
Jessol,  M.K..,  in  Sereiwaks,  Maidstone, 
d'C,  liif.  Co.  V.  L.  C.  .fc  D.  Hji.  Co.,  11 
C.  D.  625,  634-,'-|. 

"  Callo'way  Co.  v.  Clark,  32  Mo.  305  ; 
Jiiil/iriid,  etc.,  JiJi.  Co.  V.  Prorlor,  29  Vt. 
93;  II-'LturU  v.  Grcnirille,  .C-c,  P/an/c 
Jioad  Co..  3  Jones,  Mq.  183. 

•'  lie   Jh-ili''h   and  Foreign   Cork  Co. 
Lcifchild's   Ciisc,    1    Eq.   231.     Compiu-e 
(,'lntdow   V.    Ifii/l    Olas.i    Co.,   19    L.   J. 
(I'll.)  44,  when'  u  mnjority  of  the  share- 


holders of  a  glass  manufacturing  company 
validly  sanctioned  the  purchase  by  their 
company  of  a  patent  to  manufacture  ;  He 
Baglan  Colliery  Co.,  5  Ch.  346,  356,  where 
the  object  of  a  company  being  to  work  a 
colliery,  it  was  held  that  it  could  pur- 
chase it  ;  Papev.  Capttol  Bank,  27  Amer. 
183,  20  Kans.  440,  that  a  bank  empowered 
to  discount  may  purchase  negotiable 
paper. 

■*  IihuraJiam  v.  Speed,  30  Missis.  410 ; 
Crutchcr  v.  Nashville  Bridge  Co.,  8 
Humph.  403. 
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This  decision,  as  well  as  some  others  cited  in  this  chapter,  may,  These  are 
however,  be  supported — not  on  the  ground  upon  which  they  were  management, 
decided,  simply  that  of  Ultra  Vires,  but — upon  the  principle  which 
will  be  examined  in  the  last  section  of  this  chapter,  viz.,  that  cor- 
porations, under  special  circumstances  in  the  conduct  of  their 
business,  will  be  justified  in  engaging  in  special  transactions  which 
without  such  excuse  would  be  wholly  unauthorised. 

In  connection  with  this  it  will  be  borne  in  mind  that  sometimes 
corporations  by  virtue  of  wide  general  language  in  their  constating 
instrument  may  engage  in  business  apparently  outside  their 
primary  enterprise,  and  certainly  not  specifically  intended  by  the 
founders.^ 

SUB-SECTION   III. — DIFFERENCE  BETWEEN  DIEECT  AND 
INDIRECT  MEANS. 

59.  Corporations  can  extend  their  enterprise  only  by  direct 
means. 

In  the  next  place,  the  Courts  have,  however,  determined  that  The  means 
the  development  of  a  corporation's  business  shall  be  by  direct,  not  ™"^'  ^^  '^"'®°'' 
indirect  means ;  i.e.,  that  a  company  shall  not  enter  into  engage- 
ments for  the  rendering  of  assistance  to  other  undertakings,  from 
which  it  anticipates  a  benefit  to  itself,  not  immediatelj',  but 
mediately,  by  reaction,  as  it  were,  from  the  success  of  the  opera- 
tions thus  encouraged — all  such  proceedings  inevitably  tending  to 
breaches  of  duty  on  the  part  of  the  directors,  to  abandonment  of 
its  peculiar  objects  on  the  part  of  the  corporation.  Such  is  the 
rule  of  law,  but  gi-eat  difficulties  arise  in  its  application. 

As  illustrations  it  has  been  decided  that  a  bank  cannot  buy  Examples 
stocks  for  sale  again  as  a  means  of  raising  money  ;  ^  that  a  corpo-  ^''^''^  *''® 
ration   cannot  engage  in  a  business  not  authorised  in  order  to  improper, 
obtain  funds  for  the  prosecution  of  its  primary  business  ;  ^  that  a 
railway  company  may  not  purchase  lands  not  required  by  itself 
merely  to  prevent  competition ;  *    that   a   company  cannot  pur- 
chase the  stock  of  other  companies  ;5  or  unite  with  them  for  the 
purpose    of   raising  money  for  itself;^  that  a  banking  or   other 
corporation   cannot   accept   or   indorse    accommodation    paper  ;^ 

1  See  ante,  pp.  130,  149.  «  Sumner  v.   Many,  3  Woodb.  &  M. 

2  Talmage  v.  Pell,  7  N.  Y.  328.  105  ;  Ala.  Life  Ins.  Co.  v.  Smith,  4  Ala. 

3  Waldo  Y.   Chicago,  &c.,  RB.  Co.,  14      N._S.  558. 

Wis.  575.  '  Bank  of  Genessee  v.  Pakhin  Bank,  3 

*  Bensselaer,  &c.,  BR.  Co.  v.  Davis,  43  N.  Y.    309  ;    Central  Bank  v.   Empire 

N.  Y.  137.  Stone  Dressing  Co.,  26  Barb.  23  ;  Bridge- 

5  See   also   Mechanics,    tSsc.,    Building  port  City  Bank  v.  Same,  30  Barb.  421  ; 

Assoc.  V.  Meriden  Agency  Co.,  24  Conn.  Monument  B.  v.  Globe  Woi-ks,  101  Mass. 

159  ;  ante,  pp.  140-1.  57. 
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that  an   ordinary  trading  company  cannot  assume  the  debt  of 
another.! 

In  Colman  v.  Eastern  Counties  My.  Go}  the  defendant  com- 
pany was,  at  the  suit  of  a  shareholder,  restrained  from  guarantee- 
ing the  dividends  of  a  steam-packet  company,  to  be  started  in 
connection  with  its  line,  from  Harwich,  and  from  which  it  expected 
great  profit  would  result  to  the  railway. 

The  limitation  involved  in  this  decision  applies,  however,  only 
where  the  transaction  to  be  assisted  or  engaged  in  is  in  reality  and 
fact  something  beyond  the  corporation's  primary  undertaking. 
Consequently,  where  a  company,  v?hose  railway  terminated  at 
Milford  Haven,  entered  into  a  contract  with  the  defendant  for 
steam  vessels  to  run  between  that  place  and  Ireland,  it  was 
held  that  the  contract  was  not  Ultra  Vires,  and  that  the 
defendant,  having  provided  an  unseaworthy  vessel,  was  liable 
in   damages.^ 

Where  one  railway  company  was  unable  to  complete  its  line, 
and  another  neighbouring  company  did  so  for  it,  under  an  agree- 
ment to  work  the  line,  &c.,  and  subsequently,  disputes  arising,  the 
latter  company  sued  the  former  for  the  work  so  done,  it  was  held 
that  the  agreement  was  Ultra  Vires,  and  that  therefore  it  could 
not  recover.* 


Traffic 
agreements. 


60.  Agreements  by   carrying    companies  for  the 
division  of  traffic  receipts  are  perfectly  good. 


pro  rata 


The  general  subject  of  traffic  or  other  business  arrangements 
will  be  dealt  with  separately  in  Chapter  II.  of  Part  IV.  But  here 
it  will  be  convenient  to  notice,  as  following  en  and  supplemental 
to  the  cases  last  cited,  what  are  styled  pro  rata  traffic  agreements. 
These  are  agreements  whereby  carrying,  or  transportation,  and 
more  particularly  railway,  companies,  which  form  one  continuous 
line  of  locomotion,  arrange  for  the  transport,  over  each  other's  or 
the  united  lines,  of  traffic  brought  to  any  one  to  be  sent  on  to 
places  lying  beyond  the  limits  of  the  recipient  companies'  lines. 
Such  arrangements,  if  made  bond  fide,  and  not  intended  as  a 
monopoly  or  as  an  indirect  means  of  extending  a  company's  opera- 
tions, are  valid.  Doubts  were  long  expressed  in  Great  Britain  and 
the  United  States,  but  the  matter  has  now  been  firmly  settled  in 
favour  of  the  power  of  companies  to  make  such  agreements.^ 


'  SInfc  Baiil-  v.  U.  S.  Potten/  Co.,  34 
Vt.  144. 

-  10  Ui'av.  1,  16  L.  J.  (Ch.)  73.  Com- 
pare Logan  v.  ('oiirt.nni,  13  Beav.  22. 

'  South  ]\'alc!i  Rij.  Co.  v.  licdmond,  10 


C.  B.  N.  S.  675.  See  ante,  pp.  126-7, 
and  notes. 

•*  a.  W.  J!;/.  Co.  v.  Preston,  d-c,  Mij. 
Co.,  17  Upp.  Can.  Q.  B.  (1859)  477. 

=  Blake  V.  Q.   rv.  Ry.  Co.,  7  H.  &  N. 
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These  agreements  must  be  carefully  discriminated  from  others, 
in  some  respects  similar,  whereby  companies  working  the  same 
district  agree  to  parcel  out  among  themselves  such  district,  or  the 
traffic  coming  from  it — arrangements  of  which  description  will,  save 
under  special  circumstances  and  within  narrow  limits,  be  void.^ 

61.  Corporations  may  not  without  express  power  enter  into 
partnership  or  make  arrangements  in  the  nature  of 
partnership  with  others. 

Such  arrangements  are  an  indirect  mode  of  extending  the 
business.  Of  course  corporations  can  make  all  ordinary  commer- 
cial arrangements.  But  they  must  themselves  carry  on  their  own 
business,  and  further  not  carry  on  the  business  of  another. 

"  It  would  require  very  clear  powers  to  enable  a  man's  partner 
or  partners,  or,  in  a  joint-stock  company,  his  delegated  officers,  or 
the  majority  of  his  co-shareholders,  to  make  him  a  partner  with 
any  other  person  or  a  shareholder  in  any  other  society.  But  if 
the  society,  in  its  quasi-corporate  character,  could  take  shares  in 
another  partnership  or  body,  it  would  in  effect  be  to  make  every 
.  shareholder  a  partner  or  shareholder  in  such  partnership  or  body. 
In  the  deed  of  settlement  in  this  case  there  is  express  power  to 
invest  the  funds  of  the  society  not  immediately  required  in  shares. 
But  the  language  of  that  clause  goes  far  to  negative  any  such 
power  to  invest  generally  in  shares  or  in  a  partnership.  It  is  only 
as  an  investment  of  surplus  funds  that  it  is  permitted  to  purchase 
shares,  and  shares  only  in  docks,  &c.,  things  that  are  mentioned  in 
the  articles,  established  by  Act  of  Parliament,  in  substance,  in- 
terests in  real  estate  ;  nothing,  in  fact,  like  a  partnership  in  some 
other  business  speculation  or  adventure.  It  was  put  to  counsel  in 
the  course  of  the  argument  whether  it  could  possibly  be  contended 
that  such  a  society  as  this  could  take  shares,  or  become  a  partner 
in  a  society  or  partnership  for  brewing  or  mining,  or  buying  and 
selling  of  merchandise,  and  it  was  admitted  that  it  would  be 
difficult  so  to  contend.  But,  in  truth,  the  more  or  less  similarity 
of  the  objects,  or  even  absolute  identity  of  the  objects,  does  not 
affect  the  principle.  It  is  the  entering  into  a  new  contract  of 
partnership  with  new  persons  under  a  new  constitution,  which  is 
absolutely  Ultra  Vires  and  void,  unless  specially  provided  for  and 
authorised."  ^ 

987,  31   L.  J.  (Ex.)  3i6  ;  Le   Conteur  v.  "  Per  James,    L.J.,   in   Be  European 

L.  <fc  S.  W.  By.  Go.,  L.  R.  1  Q.  B.  54  ;  Soc.  Arh.  Acts,  Ex  parte  British  Nation 

Thomas -v.  Bhymney  By.  Co.,  L.  K.  6  Q.  Life  Ass.  Assoc,  8  C.  D.  679,  704.     In 

B.  266  ;  KentY.  Mid.  By.  Co.,  L.  E..  10  London    Financial    Assoc,    v.    Kelle,    26 

Q.  B.  1  ;  Buffet  v.  Troy,  &e.,  BB.  Co.,  C.  D.  107,  the  arrangements  complained 

40  N.  Y.  168.  of  were  held  not  to  be  a  partnership. 
'  See  part  iv.  chap.  ii.  s.  2. 
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'  Concern.' 


Corporations 
purchasing  the 
whole  concern 
of  another 
corporation. 


SECTION  III. — TRANSFER  OR  ACQUISITION   OF  UNDERTAKING. 

62.  Any  mercantile  coi-poration  may  be  authorised  to  acquire 

at  its  inception  or  subsequently  an  existing  business. 

Very  frequently  mercantile  corporations  are  created  for  the 
express  purpose  of  acquiring,  or  "  taking  over  "  as  it  is  commonly 
styled,  the  business  of  some  person,  firm,  or  other  corporation.  In 
such  case,  the  cons'tating  instruments  usually  contain  express 
powers  in  this  behalf,  and  apparently  must  contain  them  if  the 
vendor  be  a  corporation.  It  seems,  too,  that  on  principle  a  cor- 
poration created  to  carry  on  a  business,  e.g.,  hotel  keeping,  but 
not  having  express  power  to  purchase  an  existing  business,  would 
however  by  implication  have  such  power.i  There  can  be  no 
objection  in  the  nature  of  things  to  a  mercantile  corporation 
acquiring,  whether  from  an  ordinar}'  person  or  another  corporation, 
a  going  ready-made  business,  instead  of  itself  working  up  the 
enterprise  and  running  the  risk  of  failure.  Of  course  this  rule  is 
subject  to  qualifications  as  to  locality  and  the  like — a  corporation 
to  carry  on  a  particular  trade  in  London,  could  not  acquire  or 
carry  on  such  trade  in  Liverpool.^ 

Does  this  apply  equally  to  the  acquisition  by  one  mercantile 
corporation  from  another  of  what  goes  beyond  a  mere  business  and 
its  incidents,  the  whole  "  concern  "  meaning  not  only  the  goodwill 
or  business,  but  the  whole  property  assets  of  the  other  corporation, 
its  capital,  its  debts,  its  liabilities,  its  rights  of  action,  everything 
in  fact  but  the  special  franchises,  capacities  and  powers  of  such 
other  corporation.  Here  manifestly  difi"erent  considerations  come 
into  play  from  those  determining  the  validity  of  the  purchase  of 
a  mere  business.  The  assumption  of  liabilities — which  under 
ordinary  circumstances  is  altogether  Ultra  Vires — is  a  very  im- 
portant ingredient.     Accordingly  it  seems  established  that — 

63.  A  mercantile  corporation  may  with,  but  may  not  without, 
express  authority  in  this  behalf  contained  in  both  its 
own  constating  instruments  and  those  ^  of  the  trans- 

ferring corporation,  either  purchase  or  by  other  means 
acquire  the  whole  concern  of  another  corporation. 

1  ;,'.■  Baglmi  Hall  Colliery  Co.,  5  Cli. 
346,  356. 

-  See  rcn-.nrUs  of  Turner,  V.-C,  niite, 
\\  126. 

^  "That  the  [selling]  Co.  may  not 
Imvo  had  iiower  to  sell,  does  not  seem  to 
mo  to  all'oct  the  case.  Assuming  that 
thoy  had  no  such  power,  the  only  conse- 
nnoiicc',  as  1   njijirehciid,  would  be  thiit 


the  [purchasing]  Co.  bought  the  property 
with  a  bad  title. "—Turner,  L.J.,  1  De 
G.  J.  &  Sm.  37.  Compare  lie  Sea,  Fire, 
(fcc.  Assurance  Co.,  Port  of  London  Assur- 
nncc  Co.'s  Case,  5  De  G.  M.  &  G.  465, 
where,  after  an  amalgamation  or  pur- 
chase had  been  completely  carried  out, 
it  was  too  late  to  question  its  validity. 
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It  might  fairly  have  been  thought  that  such  an  arrangeraeut 
would  be  valid,  if  only  upon  the  ground  that  it  is  the  simplest  and 
shortest  means  of  enabling  the  purchaser  to  acquire  a  business  or 
to  amplify  its  own.  But  from  the  dicta  in  Ernest  v.  Nicholls} 
the  reverse  would  seem  to  be  the  case.  Here  the  sale  by  the 
directors  of  a  joint  stock  company  of  the  whole  of  its  trade, 
business,  goodwill,  stock,  &c.,  was,  from  special  circumstances, 
deemed  to  be  invalid.  But  in  reference  "  to  a  special  contract  to 
do  the  very  unusual  thing  of  purchasing  by  one  company  the 
trade  of  another,"  Lord  Wensleydale  said  :  "  Such  a  contract 
clearly  does  not  bind,  unless  it  is  authorised  by  the  deed,  and  it  is 
made  strictly  in  accordance  to  its  provisions."  Similarly,  per 
Cranworth,  L.  C.  "  the  transaction  in  question  was  a  purchase  by 
the  one  company  of  the  goodwill  and  the  whole  concern  of  the 
other.  That  would,  ordinarily  speaking,  be  a  transaction  in  which 
no  company  would  be  justified  in  engaging,  because  it  cannot  be 
said  to  be  within  the  ordinary  scope  of  one  company  to  purchase 
the  goodwill  of  another." 

This  transaction,  the  purchase  of  a  goodwill  or  whole  concern,   Difference 
must  not  be  confused  with  an  "  amalgamation  "  or  "  consolida-  purchase  and 
tion,"  which  though  on  the  face  of  it,  somewhat  similar,  is  totally  amalgamation 
different  in  fact  and  in  law.^     The  above  dicta  referred  only  to 
the  former  transaction,  and  denied  its  legality,  unless  expressly 
authorised  by  the  constating  instruments — and  even  then  Lord 
Cranworth  was  in  doubt. 

If  one  company  cannot  purchase  the  business,  goodwill,  &c.,  of  Purchase 
another,  it  would  seem  evident  that  practically  this  latter  cannot  ' 

sell,  apart  from  any  consideration  whether  theoretically  it  has  or 
has  not  tbe  ability  to  do  so.  But  this  is  not  quite  certain  ;  for  as 
to  the  converse,  i.e.,  where  the  selling  company  has  no  power  to 
sell,  though  the  purchasing  company  can  purchase,  it  has  beeu 
determined  that  the  defect  of  capacity  in  the  former  company 
does  not  necessarily  affect  the  validity  of  the  transaction  as 
against  the  latter  company.^ 

64.  No  corporation  can  alienate  or  transfer  to  another  its 
corporate  personal  or  legal  entity. 

Such  an  alienation  or  transfer  was  frequently  attempted,  and 
arrangements  supposed  to  have  effectuated  it  were  acted  upon 

'  6  H.  L.  C.  401.     Compare  Balfour  by  acquiescence ;  and  Ex  parte  Britwh 

V.  Ernest,  5  C.  B.  (N.  S.)  601,  28  L.  J.  Nation   Life    Assurance   Association,   8 

C.  P.  170  ;  and  Anglo-Australian  Life  &  C.  D.  679,  where  the  parties  were  not  so 

Fire  Assitrance  Co.  v.  British  Provident  bound. 

Insurance  Co.,  3  Giff.  521,  8  Jur.  (N.  S. )  ^  See  Amalgamation,  part  iv.  chap.  iii. 

628,  where  the  defendants  were  bound  "  Ante,  p.  150,  n.  3. 
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years  ago  when  numerous  insurance  and  other  companies  were 
constituted  under  deeds  of  settlement.  The  least  consideration 
will,  however,  show  the  futility  of  such  attempts,  in  the  absence 
of  statutory  authority.  A  corporation  is  a  legal  individual.  It 
can  no  more  be  transferred  to  or  merged  in  another  than  can  such 
a  process  be  brought  about  between  two  human  beings.  If,  and 
so  far  as  this  can  be  done  at  all  directly  or  indirectly,  it  can  be 
done  only  by  virtue  of  authority  from  the  legislature.  There  are 
no  general  statutes  on  the  subject,^  consequently,  if  and  when  it 
is  desired  to  accomplish  this  operation,  this  can  be  brought  about 
only  by  means  and  in  pursuance  of  a  statute  obtained  for  the 
purpose,  and  containing  special  and  explicit  powers. 

With  regard  to  what  is  the  essential  fact  or  matter  in  such  a 
proceeding,  viz.,  the  transfer  of  one  corporate  entity  to  or  its 
merger  in  another,  in  reality  the  whole  of  this  subject  lies  in  a 
very  small  compass.  A  corporation  is  an  existence  owing  all  its 
qualities,  powers,  and  capacities  to  the  law.  The  law  which  calls 
it  into  being  has  also  appointed  the  manner  in  which  its  existence 
shall  be  determined,  but  has  not  said  that  it  may  commit 
civil  suicide.  In  whatever  mode — by  surrender  or  forfeiture  of 
the  charter,  by  winding-up,  &c., — a  corporation  be  ended,  it  is 
found  that  the  law,  i.e.,  the  State,  intervenes.  A  corporation  is 
something  distinct  from  its  members  ;  all  these  may  leave  it,  yet 
it  still  exists  ;  it  is  plainly  impossible  that  any  action  of  theirs, 
unrecognised  by  the  law,  can  destroy  that  which  depends  for  its 
origin  and  continuance  on  the  law  alone ;  and  this,  the  destruction 
of  a  corporation,  would  be  the  result  if  in  law  it  could  be  merged 
and  made  to  disappear  in  another.  In  fact,  Page-Wood,  V.-C, 
expressed  clearly  the  gist  of  the  whole  matter  when,  referring  to 
a  so-called  "  amalgamation,"  he  said  :  "  I  should  rather  assume  an 
amalgamation  to  be  where  both  companies  agree  to  abandon  their 
regulations  and  Articles  of  Association  and  to  register  themselves 
under  new  articles  as  one  body."  ^ 

C5.  A  public  or  semi-public  corporation  cannot  alienate  or 
transfer  its  whole  undertakinsr. 

Q6.  A  mercantile  corporation  can  with,  but  cannot  without, 
an  express  power  alienate  or  transfer  its  whole  under- 
taking. 

The  term  "  undertaking  "  is  used  in  two  senses.     Sometimes  it 
means  the  whole  of  the  corporate  property  and  assets  tangible  and 

'  Except    only   as    mentioned,    post,  ^  2  H.  &  M.  666. 

part  ir.  cnap.  iii.  "Amalgamation." 
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intangible,  together  with  the  rights  of  action  and  liabilities,  and 
plus  the  corporate  franchises,  capacities,  and  powers.  Sometimes 
it  is  used  in  the  narrower  sense  of  property,  assets,  and  rights, 
exclusive  of  franchises,  capacities,  and  powers  ;  and  in  this  sense 
the  meaning  is  much  or  exactly  the  same  as  that  usually  attached 
to  the  word  "  concern." 

It  is  quite  clear  that  a  public  or  semi-public  corporation^ 
cannot,  in  the  absence  of  express  statutory  power  so  authorising 
it,  transfer  its  undertaking  (in  either  of  these  senses)  whether 
permanently  or  for  a  time  to  another  corporation,  company,  or 
person.^  It  is  scarcely  arguable  that  any  corporation  which 
possesses  special  or  peculiar  franchises  or  other  similar  rights 
can  transfer  those  to  another.  This  applies  to  those  corpora- 
tions, such  as  railway  companies  and  the  like,  which  have  special 
or  abnormal  powers  or  rights,  not  perhaps  amounting  to  franchises 
in  the  strict  sense  of  the  term.  The  inability  of  corporations  of 
these  descriptions  to  transfer  their  undertaking  holds  when  they 
are  in  winding-up  as  when  they  are  going  concerns,  as  was  illus- 
trated in  the  case  of  the  Wey  and  Arun  Junction  Canal  Co., 
which,  being  in  liquidation,  it  was  considered  necessary  that  a 
private  Act  should  be  obtained  to  enable  the  liquidator  to  close 
the  canal  and  transfer  the  undertaking.^ 

Leaving  out  of  consideration  corporations  of  these  two  varieties 
it  is  submitted  that,  in  so  far  as  the  word  undertaking  has  a 
meaning  distinct  from  and  in  addition  to  the  whole  corporate 
property,  assets,  and  rights,  the  franchises,  capacities,  and  powers 
which  make  up  such  undertaking  of  the  most  ordinary  mercantile 
or  so-called  "  private  "  corporation  are  peculiar  to  the  corporation 
in  question.  It  seems  to  follow  necessarily  that  these  cannot, 
while  such  corporation  remains  a  going  concern,  by  any  proceeding 
be  vested  in,  belong  to,  or  be  exerciseable  by  any  other  corporation, 
company,  or  person. 

There  is,  perhaps,  no  distinct  authority  upon  this  point,  for  the 
simple  reason,  amongst  others,  that  generally,  if  not  invariably,  a 
corporation  which  is  desirous  of  transferring  its  undertaking  is 
desirous  also  of  winding  up  its  affairs  and  distributing  its  surplus 
assets,  if  any,  amongst  its  members.  Consequently  in  such  case 
what  takes  place  is  a  winding-up  of  the  corporation  proposing  to 
transfer,  and  in  the  course  of  or  incidental  to  such  winding-up  the 

•  E.g.  a  railway  company.     "In  that  Giffard,  L.J.,  5  Ch.  321. 

case  there  was  ....  a  permanent  rail-  ^  Compare  ante,  pp.  111-2. 

way  which  it  was  well  known  to  every-  ^  31  &  32  "Vict.  c.  clxxiii.,  cited  10 

body  ....  could  not  be  mortgaged  or  Eq.  335. 
sold  or  dealt  with,  in  any  way." — Per 
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transfer  of  its  undertaking  is  made  to  some  other  corporation  or 
person. 

Very  generally  "undertaking"  is  used  in  the  narrower  sense 
already  indicated,  namely,  of  corporate  property  and  assets,  and 
frequently  powers  are  inserted  in,  for  instance,  a  memorandum  of 
association  authorising  the  company  to  transfer  its  undertaking. 
Using  the  term  undertaking  in  this  narrow  sense  there  can  be  no 
doubt  that  such  a  power  is  perfectly  valid.^  Whether  it  would  be 
valid  when  the  term  undertaking  is  used  in  the  wider  sense  ;  and 
whether,  if  valid,  the  transfer  could  practically  be  made  eflfectual, 
except  by  and  through  the  means  of  a  winding-up,  is  extremely 
doubtful.^ 

In  a  recent  case  it  was  decided  that  a  company  having  power  to 
"absolutely  sell  and  dispose  of,  or  demise,  any  lands,  buildings, 
contracts,  works,  or  processes,"  &c.,  could  not  against  the  wish  of 
a  single  dissentient  shareholder  sell  the  whole  of  their  business 
and  assets  for  a  consideration  to  be  satisfied  as  to  part  by  shares 
of  a  company  to  be  formed.  The  facts  were  as  follows  :  ^ — The 
directors  entered  into  an  agreement  with  A.  to  sell  him  the  busi- 
ness and  assets  of  the  company  upon  the  terms  that  the  directors 
should  forthwith  call  an  extraordinary  meeting,  and  endeavour  to 
get  the  sanction  of  the  shareholders  to  the  carrying  out  of  the 
sale,  and  that  on  such  sanction  being  obtained  he  should  pay  the 
directors  £250  in  cash,  and  if  he  should  succeed  in  establishing  a 
new  company  for  the  same  purpose,  should,  within  three  months 
from  the  allotment  of  shares,  pay  a  further  sum  of  £1 250  in  cash 
and  £2000  in  fully  paid-up  shares  of  the  new  company.    The 

^  See  cases  cited  ante,  pp.  156-7.  ing ;   but  no  provision  was  made  for  a 

-  Some   years   ago   this    subject  was  purchase  of  the  above-named  description, 

greatly  discussed  on  various   occasions  Page-Wood,    V.-C,    consequently   held 

in  the  winding-up  of  the  Saxon    and  such  purchase  void. — 2  J.   &  H.  404. 

other  allied  companies  ;  and  Page-Wood,  "  The  matter  reduces  itself  to  the  ques- 

V.-C,  and  the  Court  of  Appeal  in  one  tion,  whether  there  was  any  power  in 

instance,  arrived  at  different  conclusions  the  directors  of  either  company  to  effect 

as  to  the  effect  of  certain  transactions,  this   amalgamation,   and    in    particular 

and  the  construction  of  a  company's  deed  whether  it  was  competent  for  the  Era 

of  settlement.     This  was  in  the  case  of  [the  purchasing]  company  to  undertake 

the  Era  Life  and  Fire  Assuraiicc  Co.,  1  all  the  existing  policies  of  another  com- 

De  G.  J.  &  S.  29.     The  Lords  Justices  pany.     It  appears  to  me  quite  clear  that 

decided  that  the  purchase  by  tlie  Era  this  could  not  be  done  without  some 

Comptiny  of  the  business  of  the  Saxon,  special  power  in  the  deed  of  settlement 

another  life  assurance  company,  which  to  authorise  such  a  transaction.     I  find 

had  been  confirmed  by  special  general  nothing  of  the  kind  beyond  the  general 

meetings  of  both  companies,  was  not  power  given  to  the  directors  by  the  38th 

Ultra  Vires  of   such  companies.      The  clause  of  the  Era  deed."     But  upon  the 

deed  of   settlement  of  the  purchasing  same  facts  the  Lords  Justices  came  to 

company  was  of  the  usual  nature,  giving  the   opposite  conclusion,  to  which  the 

the  directors  authority  to  vary,  &o. ,  con-  Vioe-Chancellor  bowed,  when  the  ease 

tracts,   and  where   its   provisions  were  came  before  him  for  a  rehearing,  although 

silent  to  act  in  their  absolute  discretion  he  did  not  change  his  own  opinion. — 1 

for  the  company's  benefit,  and  empower-  H.  &  M.  672,  678. 
ing  a  general  meeting  to  authorise  any         ^  ^j,.,;  ^    Bird's  Patent,  &c.,  Sewage 

not  requiring  the  sanction  of  such  meet-  Co..,  9  Ch.  358. 
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company  at  an  extraordinary  general  meeting  passed  a  resolution 
for  affixing  the  seal  of  the  company  to  the  agreement,  which  was 
done,  and  A.  paid  the  £250.  It  was  decided  by  both  Bacon,  V.-C, 
and  the  Lords  Justices  that  the  agreement  was  Ultra  Vires. 

There  is  a  special  provision  on  this  point  in  section  161  of  the 
Companies  Act,  1862,  that  where  a  company  "  is  proposed  to  be 
or  is  in  the  course  of  being  wound  up  altogether  voluntarily,"  ^  its 
business  may  as  an  entirety  be  transferred  to  another  company,^ 
for  the  consideration  and  subject  to  the  provisoes  in  favour  of 
dissentient  members^  therein  mentioned. 

A  transaction  which  would  otherwise  be  Ultra  Vires  may  often  be 
accomplished  under  this  section*;  and  an  unregistered  company 
without  power  to  transfer  its  business  to  another  company  may  do 
so  by  registering  itself  and  then  winding-up  voluntarily.^ 

The  above  observations  in  no  way  relate  to  dealings  by  commer- 
cial corporations  with  their  assets,  considered  simply  as  transactions 
in  the  ordinary  course  of  the  conduct  of  their  enterprise  or  business. 
These  matters  are  quite  clear.  Every  commercial  corporation  has 
over  its  personal  chattels  and  over  its  lands  not  essential  to  the 
continued  conduct  of  its  enterprise,  or  with  regard  to  other 
property  to  be  acquired,  without  express  words,  full  power  of 
alienation  or  acquisition  having  regard  only  to  the  nature  of  its 
enterprise  or  business,  and  the  proper  carrying  on  of  the  same  in 
accordance  with  the  usual  mode  of  similar  businesses.  The  ques- 
tion has  already  been  considered,  and  whether  it  be  deemed  one 
relating  to  ownership  or  to  the  conduct  of  its  business,  the  principles 
are  much  the  same. 

Principles  of  the  United  States  Courts. 

In  the  United  States  there  have  been  repeated  decisions  upon  Transfer  of 
these  points,  but  it  cannot  be  said  that  they  are  in  accord,  or  that  s°°'^'^''l'  *•=• 
they  have  proceeded  upon  any  definite  principles.  Transactions 
resulting  in  the  transfer  or  acquisition  of  a  business  to  or  by  a 
mei'cantile  corporation  seem  to  be  good  under  all  circumstances 
and  by  all  corporations,  as  justified  by  the  ordinary  principles  of 
management,  of  course  in  the  absence  of  any  restriction. 

As  to  the  transfer  to  or  acquisition  by  one  mercantile  corporation  Whole  concern. 

1  Or  under  superTision,  lie  Imp.  Merc.  Port  Philip  Gold  Mining  Co.,  43  C.  D. 
Credit  Assoc,  12  Eq.  504,  452.     Compare  Tunis  Rys.  Co.,  AV.  N. 

2  Which  must  be  direct  to  the  pur-  1874,  p.  165  ;  Re  Western  of  Canada  Oil 
chasing  company  either  actually  in  Co.,  W.  N.  1874,  p.  148  ;  and  notes 
existence  or  about  to  be  incorporated,  or  following. 

atrustee  for  it.  See  note  3,  anle,  p.  160.  ■■  ClincJiv.  Financial  Corp.,  4  Ch.  117. 

3  See  Hx parte  Fox,  6  Ch.  176;  Griffith  °  Souihall  v.  British,  d-c.  Co.,  6  Ch. 
V.  Paget,  6  C.  D.  511 ;  Postlethwaite  v.       614. 
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of  the  whole  going  concern  or  undertaking  of  another,  the  authorities 
are  not  so  clear  or  consistent.  Sharewood,  J.,  in  Wood  v.  Bedford  RR. 
Go.}  says,  that  a  "  corporation,  unless  specially  restricted  by  its  char- 
ter, or  some  statute,  has  general  power  to  dispose  of  its  property, 
the  whole  or  part,  but  that  it  has  no  right  to  sell  or  assign  its  fran- 
chise, either  in  whole  or  in  part,  unless  authorised  by  law."  And 
there  is  an  express  decision  that  a  mercantile  corporation  may  sell  its 
whole  property  to  a  new  corporation,  taking  payment  in  shares  of  the 
new  coi-poration,  to  be  distributed  among  those  of  the  old 
corporation  who  are  willing  to  take  them.^ 

It  has  been  held  that  a  mercantile  corporation  may  with,  and 
probably  without,  the  consent  of  the  Legislature,  sell  its  whole 
property  to  another  corporation ;  but  that  a  dissenting  stockholder 
cannot  be  compelled  to  accept  stock  in  the  other  company  in 
payment  for  shares  held  by  him  in  the  first.^ 

It  would  seem,  however,  that  the  current  of  authority  to  he 
gathered  from  the  numerous  decisions  on  these  points  which  have 
been  rendered  in  the  United  States  Courts  is  there,  as  here,  as 
above  stated.  Thus,  in  Beaston  v.  Farmers  Bank*  Story,  J.,  laid 
down — "  Independent  of  some  special  and  positive  law,  or  provision 
in  its  charter  to  such  an  effect,  I  do  exceedingly  doubt  if  any  cor- 
poration, at  least  without  the  express  assent  of  all  the  corporators, 
can  rightfully  dispose  cf  all  its  property  by  such  a  general  assign- 
ment, so  as  to  render  itself  incapable  in  future  of  performing  any 
of  its  corporate  functions." 

Again,  in  Treadwell  v.  Salisbury  Manufacturing  Co.,^  the 
Court  said — "Corporations  established  for  objects  quasi-public, 
such  as  railway,  canal,  and  turnpike  corporations,  to  which  the 
right  of  eminent  domain  and  other  large  privileges  are  granted  in 
order  to  enable  them  to  accommodate  the  public,  may  fall  within 
the  exception ;  as  also  charitable  and  religious  bodies,  in  the 
administration  of  whose  affairs  the  community  or  some  portion  of 
it  has  an  interest  to  see  that  their  corporate  duties  are  properly 
discharged.     Such   corporations  may,  perhaps,  be  restrained  from 

'  8  Phil.  94.  Hntchcr  v.  Toledo,  dc  RH.  Co.,  42  111. 

-  TrcadiocU  v.  Salisbury  iVJg.   Co.,  7  477  ;  Mahaska  Co.  IIR.  Co.  v.  Bes  Moines 

Gray  (73  Mass.),  393.  Falley  J^Ji.  Co.,  28  Iowa,  437  ;  Toum  v. 

^  Laiinmnv.  Lebanon  J'allcy  RE.  Co.,  Bank  of  Hirer  Riiisin,  2  Doug.  (Mich.) 

30  Penn.  42;  post,  p.  103,  ctisos  in  notes.  530  ;  but  see  contra,   Wilson  v.  Central 

See  gouerally  on  this  suhject,  Mitldlesae  Bridge,  9  R.   I.  590  ;  Dana  v.  Bank  of 

RR.  Go.  V.  Boston  .C-  Chehea  RR.  Co.,  115  U.  S.,  5  W.  &  S.  223  ;  Bank  Com'rs  v. 

Mass.  347  ;  Enfield  Toll  Bridge  Co.  v.  Bank  of  Brest,  1  Harring.  Ch.  106;  Uiiirni 

Conn.  River  Co.,  7  Conn.  28  ;    Abbot  v.  Bank  of  Tenn.  v.  Ellioti,  6  G.  &  J.  363; 

Amer.  Hard  Jlultlirr  Co.,  33  Barb.  578  ;  Arthur  v.  Com.  Bank  of  Vicks.,  9  S.  & 

Chapman  \.  Mad  R ire r  RR.  Co.,  6  Ohio,  M.   394;   Beymlds  v.  Com'rs  of  Stark 

119  ;  Fisher  v.  Eenns^-ille,  7  Ind.  407  ;  Co.,  5  Ohio,  205. 

State  V.  Bailey,  16  Ind.  46,  51  ;  Bufctt  *  12  Peters,  102,  13S. 

V.  Great  ll'esteni  RR.   Co.,  25  111.  353;  "  7  Gray  (73  Mass.),  404. 
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alienating  tlieir  property,  and  compelled  to  appropriate  it  to 
specific  uses,  by  mandamus  or  other  proper  process.  But  it  is  not 
so  with  corporations  of  a  private  character,  established  solely  for 
trading  and  manufacturing  purposes.  Neither  the  public  nor  the 
Legislature  have  any  direct  interest  in  their  business  or  its 
management.  These  are  committed  solely  to  the  stockholders, 
who  have  a  pecuniary  stake  in  the  proper  conduct  of  their  affairs." 

If  the  proceeding  takes  the  form  of,  or  involves,  a  delegation  of  Transfer  of 
special  powers  the  United  States  Courts  are  stricter  even  than  jg  absolutely 
those  of  this  country  in  holding  transactions  invalid.     Therefore,  Ultra  Vires. 
in  any  such  case  there  must  be  a  positive  and  clear  legislative 
authority.^  Accordingly  it  has  been  decided  that  a  canal  corporation  Lease  of 
may  not  without,  though  it  may  with,  the  consent  of  the  Legisla- 
ture, lease  for  999  years  all  its  franchises  and  property,  upon  giving 
just  compensation  to  dissenting  shareholders,  but  it  cannot  lease 
or  alien  any  franchise  or  property  necessary  to  perform  its  obliga- 
tions to  the  public,  without  legislative  authority  ;**  that  the  lease 
of  all  its  property  by  one  gas  company  to  another  is  invalid  as  to 
non-assenting  stockholders ;  °  that  a  corporation  cannot,  without 
special  authority,  sell  any  portion  of  its  property,  which  is  essential 
to  the  transaction  of  its  customary  business.* 

Probably,  when  the  subject  comes  to  be  further  elucidated,  the 
decisions  in  the  United  States  will  be  found  to  be  not  far  different 
from  those  of  this  country — regard  being  had  to  the  somewhat 
different  view  which  is  there  held  with  regard  to  the  possession  of 
franchises  and  special  powers. 

67.  A  mercantile  corporation  having  power  to  give  mortgages 
or  charges,  and  not  restricted  expressly  or  by  necessary 
inference  may  validly  mortgage  or  charge  its  whole 
undertaking. 

There  is,  however,  one  exception  from  or  qualification  of  the 
last  two  propositions.  Mortgages  of  or  charges  upon  the  under- 
taking of  commercial  corporations  are  of  every  day  occurrence, 
debentures,  for  instance,  commonly  have  such  a  charge.  It  has 
never  been  suggested  that  in  the  case  of  mercantile  corporations 
having  expressly  or  impliedly  the  power  to  give  security  of  this 
kind,  a  mortgage  or  charge  would  be  invalid  by  reason  of  attaching 
to  or  affecting  the  whole  corporate  undertaking.^ 

'  See   per   Story,   J.,   in   Beaston  v.  61    Barb.    60 ;    Chicigo  G.   L.    Co.   v. 

Farmers  Bank,  12  Peters,  102,  138,  ante.  People's  Q.  L.  Go.,  2  Amer.  St.  R.  124, 

p.  162.     Compare  part  iv.  chap.  i.  121  111.  530. 

2  Black  V.  DeloAjjo/i-e,  &o.  Canal  Co.,  ■•  Rollins  v.  Clay,  33  Me.  132. 

9  C.  E.  Green,  455.     Compare  Hays  v.  *  Sieepost,  chap.  iv.  aect.  iv.  "  Securi- 

Ottawa,  &c.  US.  Co.,  61  111.  422.  ties." 

''  Copeland  v.   Citizeiis'  Gaslight  Co., 
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corporations. 


Mercantile 
corporations, 


No  duty  to 
carry  on 
enterprise. 


With  regard  to  "semi-public"  corporations  the  matter  is 
different.  The  result  of  such  a  mortgage  or  charge  might  be  to 
deprive  them  of  the  means  of  performing  their  public  duties. 
Consequently  it  seems  necessarily  to  follow  that  a  mortgage  or 
charge  in  ordinaiy  form  of  or  upon  the  whole  undertaking  must  be 
Ultra  Vires  unless  and  so  far  as  it  is  directly  authorised  by  statute  ; 
or  perhaps  it  would  be  construed  as  entitling  the  mortgagee  or 
chargee  only  to  the  appointment  of  a  receiver  of  the  fruits  of  the 
undertaking  as  a  going  concern.^ 

Similar  considerations  apply  a  fortiori  to  the  case  of  municipali- 
ties and  other  public  corporations. 

SECTION   IV. — DUTIES  IN  CONNECTION  WITH  A  CORPORATION'S 
BUSINESS   OK   ENTERPRISE. 

Besides  having  an  enterprise  which  they  may  or  not  engage  in,  and 
powers  which  they  may  or  not  exercise — both  for  their  own  special 
advantage — corporations  may  also  be  so  constituted  as  to  be  iinder 
the  duty  of  carrying  out  wholly  or  partially  such  enterprise  and  of 
similarly  exercising  their  powers.  To  determine  when  such  a  duty 
exists,  and  its  precise  extent  and  incidents,  recourse  must  be  had 
to,  and  careful  examination  made,  of  the  constating  instruments. 
Here  only  some  general  statements  can  be  set  forth. 

08.  First.  Mercantile  corporations  are  never  under  such 
a  duty. 

Of  course,  in  this  country  at  least,  the  supreme  legislature  may 
in  its  wisdom  impose  any  duty  on  any  person  or  corporation  what- 
ever ;  but  as  a  matter  of  fact,  this  is  not  done,  except  for  some 
reason  which  cannot  exist  in  the  case  of  corporate  bodies  created 
for  their  own  special  emolument.  These  have  no  special  duties — no 
liabilities  but  what  they  impose  on  themselves  in  conducting  their 
own  enterprise. 

69.  Secondly.  Semi-public  corporations  are  free  to  carry  on 
or  abandon  their  enterprise,  except  in  those  cases 
where  public  rights  are  concerned. 

On  this  point  a  controversy  long  raged,  but  it  seems  now  finally 
settled  as  here  stated,  namely,  that  no  ordinary  citizen  can  compel 
these  corporations  to  prosecute  their  enterprises,  but  that  if  and  so 
far  as  it  is  requisite  in  the  interests  of  the  public  at  large  that  they 
should  be  compelled  to  do  so,  then  the    Attorney-General  may 


'  See  ante,  p.  113. 
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interfere  on  behalf  of  the  public.^  In  the  United  States,  however, 
some  of  the  decisions  would  appear  to  be  the  contrary  way,  though 
it  is  doubtful  whether  these  are  good  now.^ 

70.  Thirdly.  Privileged^  corporations,  while  prosecuting  their 
enterprise,  are  strictly  subjected  to  the  duties  imposed 
by  statute. 

Semi-public  corporations  may  abandon  their  eiiterprise,  but  if,  Semi-puWio 
and  as  long  as  they  prosecute  it,  they  must  strictly  observe  all  the 
requirements  imposed   by  the  statutes  creating  them,  or  arising 
at    Common    Law.     Some    of    these    requirements    are,    so    to  Statutory 
speak,  private,  and  either  relate  to  the  mode  and  circumstances  ^^^il  persons ; 
under   which   they  may   exercise   their   compulsory   powers,*    or 
enact  a  duty  towards,    or  something    to   be    done    for,    some 
special  individual.^ 

But  others  are  public,  imposing  duties  in  favour  of  the  general  to  the  public. 
public  as  a  correlative  to  the  rights  and  franchises  with  which 
they  are  endowed.  It  does  not  follow,  however,  that  in  every  case 
where  by  statute  a  privileged  corporation  is  dii'ected  to  do  an  act, 
and  it  omits  to  do  so,  it  is  liable  in  damage  to  anyone  who  has 
suffered  loss,  which,  if  the  act  had  been  done,  he  might  not  have 
suffered.  Whether  it  will  or  not  be  so  liable  will  depend  on  the 
statute  considered  as  a  whole.  At  one  time  it  was  considered  that 
the  duty  in  such  cases  is  absolute  :  and  that  to  entitle  a  person  to  ^^®'^*  "^  ^^'^^ 

1  •  1  •   1         1  p  1  •     1  duties  as 

redress,  it  was  not  necessary  that  either  he  or  the  cause  of  his  loss  regards  the 
should  be  indicated  in  the  statute,  individually  or  generally,  or  5"^'^'=; 
that,  independent  of  the  statute,  he  would  have  any  claim  against 
the  corporation.^  It  is  now,  however,  recognised  that  the  mere 
imposition  of  the  duty  on  the  corporation  does  not  necessarily 
render  it  liable  to  individuals  damnified  by  omission  to  observe 
it.7 

It  will  always  be  a  question  whether  the  duty  is  by  express 
enactment  or  by  necessary  implication  accompanied  with  a  right 
in  private  persons  or  is  a  general  duty  to  the  public  at  large.  In 
the  former  case  there  will  be,  in  the  latter  there  will  not  be,  a 
right  enforceable  by  ordinary  action.     In  either  case  there  is  by 

'  Posi,  part  vi.  chaii.  v.;  awfe, pp.  138-9.  Campbell  v.  East  London  Wworlcs  Co., 

2  See  People  v.  Albany,  d:c.  MS.  Co.,  26  L.  T.  N.  S.  475. 

24N.  Y.  261.  .'  See  as  to  the  above  points,  A'mith  v. 

^  See  definition,  ante,  p.  20.  West  Derby  Local  Board,  3   C.   P.  D. 

*  See  People  v.  A  Ibany,  &c.  BE.  Go. ,  423  ;   .Kejit  v.    Worthing  Local   Board, 

24  N.  Y.  261.  10  Q.   B.    D.  118  ;   Moore  v.  Lambeth 

^  Parnaby  v.  Lancaster  Canal  Co.,  11  W'works  Co.,  17  Q.B.  D.  462  ;  Borough 

A.  &  E.  223,  230,  242.  of  Bathurst  v.  Macpherson,  i  App.  256  ; 

'  This  was  so  decided  in  AtTcinwn  v.  Union  Steamship  Co.  v.  Melbourne  liar- 

Newcastle    W'works  Co.,   L.   R.   6   Ex.  bour  Com'rs,  9  Appi  365. 
404 ;  reversed  2  Ex.  D.  441.     Compare 
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the  enactment  itself  a  duty  imposed  on  the  corporation  to  observe 
•what  is  directed,  and  a  benefit  is  created  in  favour  of  those  entitled 
to  take  advantage  of  the  act  so  directed,  but  the  means  of  redress 
varies.  "  When  a  duty  is  imposed  on  a  person,  it  always  supposes 
a  correlative  right  in  some  one,  either  in  the  public,  or  in  the 
individual.  When  it  is  in  the  public,  the  remedy  is  usually  by 
indictment ;  but  when  the  duty  is  imposed  for  the  benefit  of  the 
individual,  then,  unless  some  peculiar  and  specific  remedy  is  given 
to  him  by  the  same  statute  which  creates  his  right,  it  seems  to 
follow  that  he  has  the  ordinary  remedy  by  action.  Is,  then,  this 
duty  created  in  such  a  way  as  to  confer  the  correlative  right  upon 
the  public  or  on  the  individual  ?  It  is  manifest  that  it  is  created 
in  such  a  way  as  to  confer  the  right,  not  upon  any  section  of  the 
public,  but  upon  the  individual."  This  extract  from  a  judgment 
of  Bramwell,  B.,  shows  clearly  the  legal  principle  which  is  involved, 
and  what  will  be  the  nature  of  the  duty  created.  But  in  the  case 
from  which  it  is  taken,  Atkinson  v.  Newcastle,  &c.,  Whvorks  Co.}  on 
appeal  Cairns,  L.  C.  said,  "  the  conclusion  is  irresistible  that  the 
legislature  intended  to  give  no  right  of  action." 

Where  the  duty,  public  or  private,  exists,  it  is  no  excuse  to  the 
corporation  that  the  statute  refers  to  other  persons  or  other  things 
as  incidental  to  the  command,  if  the  command  itself  is  not  qualified 
— they  must  do  what  is  directed,  or  take  the  consequences.  By  a 
local  Act  a  waterworks  company  was  bound,  at  the  request  of 
Town  Improvement  Commissioners,  to  fix  fireplugs  into  their 
mains,  and  to  repair  and  keep  them  in  proper  order,  at  the  cost  of 
the  Improvement  Commissioners,  in  whom  the  property  in  the 
plugs  was  vested  by  virtue  of  their  Improvement  Act.  In  conse- 
quence of  the  cap  of  one  of  the  fireplugs  provided  under  the  Act 
being  broken,  a  horse  placed  his  foot  in  the  plughole  and  was 
lamed.  It  was  held  that  tiie  waterworks  company,  and  not  the 
Commissioners,  were  liable  at  the  suit  of  the  party  injured  in 
damages.^ 

The  principles  above  considered  apply  equally  and  indeed  even 
more  strongly  to  "  public "  corporations.  These  bodies,  whether 
possessing  compulsory  powers  or  not,  are  similarly  amenable  to 
legal  proceedings  for  any  breach  of  duty  imposed  on  them  which 
produces  damage,  either  at  the  suit  of  the  injured  party,  or  as  the 
case  may  be,  by  indictment  on  behalf  of  the  public.  In  one  sense 
the  rule  is  stricter  against  them,— the  duty  is  unconditional  and 
arises  by  mere  force  of  the  enactment;  whereas  in  case  of  other 
corporations  the  duty  is  usually,  if  not  always,  incidental  to  their 


'  L.  R.  6  Ex.  404  ;  2  Ex.  Y).  44],  447. 
-  Jiiiijlnj  V.   TFoh-eilinmji/on    IV'icorlcs 
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enterprise,  and  if  they  decline  to  prosecute  the  latter,  they 
probably  cannot  be  called  on  to  perform  the  duty.  But  the 
statutes  are  construed  in  favour  of  public  bodies  to  this  extent, 
that  unless  the  language  is  clearly  mandatory,  it  will  be  deemed 
to  be  merely  discretionary  with  them  whether  or  not  they  will 
undertake  the  matters  referred  to,^  though,  if  they  do  >mdertake 
them,  they  must  carry  them  out  with  care  and  diligence. 

As  illustrations  of  this  subject  may  be  cited  the  two  decisions 
following,  in  each  of  which  power  was  conferred  by  statute. 

In  the  one,  a  city  was  "  authorised  and  empowered  to  make  and 
establish  a  sufficient  number  of  reservoirs  to  supply  water  in 
case  of  fire."  Under  this  Act,  a  reservoir  was  constructed,  but 
was  allowed  to  fall  into  decay,  so  that,  when  a  fire  occurred  on 
the  plaintiff's  premises  near  by,  there  was  no  water  in  the 
reservoir  to  extinguish  it.  In  an  action  against  the  city  for 
damages,  held  the  plaintiff  could  not  recover,  on  the  ground 
that  it  was  discretionary  with  the  city  to  construct  or  maintain 
the  reservoir.^ 

In  the  other,  a  municipal  corporation  had  power  "to  build 
and  erect  from  time  to  time,  as  might  become  necessary,  sufficient 
close  culverts  in  and  over  the  common  sewers  established  in 
the  district."  They  built  culverts  in  exercise  of  this  power,  but 
the  culverts  were  not  sufficient  to  carry  off  heavy  rains,  whereby 
the  plaintiff  was  damnified.  Thereupon  he  brought  his  action, 
but  was  non-suited,  and  the  Court  on  appeal  affirmed  the  non- 
suit. "We  do  not  admit  that  the  grant  of  authority  to  the 
corporation  to  construct  sewers  amounts  to  an  imposition  of 
dutj'  upon  it."^ 

There  must,  in  short,  be  express,  positive,  imperative  language 
imposing  the  duty  and  enacting  expressly,  or  by  necessary 
implication,  that  the  corporation  shall  be  liable  on  failure  to 
observe  it.* 

There  is  a  subject  of  special  and  peculiar  importance  in  connec- 

1  Indeed,   probably  it   may  be   now  City  of   Waterbury,   50  Amer.   38^   51 

considered  settled  that  a  public  corpora-  Conn.  405,  ice  on  a  sidewalk, 

tion,  in  the  absence  of  clear  language  '  Oarr  v.  Northern  Liberties,  11  Casey, 

expressly  imposing  liability,  is  not  liable  324. 

mei-ely  lor  omitting  to  perform  a  statutory  *  Atkiiisonv.  Newcastle,  <S:c.,  W  works 

duty  to  tbe  public,  and  that  it  is  not  Co.,    2    Ex.    D.    441  ;     Fisher    v.    City 

liable   for  non-feasance,  but  only  (if  at  of  Boston,  6  Amer.  196,  104  Mass.   87  ; 

all)    for    misfeasance — Cowley  v.    New-  Jeioett  v.  City  of  Newhaven,  9  Amer.  S82, 

market  Local  Board,  1892,  A.  C.  345.  38   Conn.    368  ;     Urquhart    v.    City    of 

-  Grant  v.  City  of  Erie,  8  Amer.  272,  Ogdensburg,  43  Amer.  656,  91  N.  Y.  67  ; 

69  Penn.   420.     See   Wheeler  v.  City  of  JJlack  v.  City  of  Columbia,  45  Amer.  785, 

Cincinnati,  2  Amer.  368,   19  Ohio,  19,  19&.GA12;VanhornT. City  of  Des  Moines, 

as  to  a  fire  department,  fire  engines,  &c. ;  50  Amer.  750,  63  Iowa,  447  ;  Tindley  v. 

Bohenv.  City  of  Waseca,  50  Amer.  564,  City  of  Salem,  50  Amer.   289,   137  Mass. 

32  Minn.  176,  where  there  was  an  unsafe  171,  where  the  whole  subject  is  fully  dis- 

awning  over  a  side  >falk  ;  Gloughessey  v.  cussed  and  the  authorities  considered. 
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tioa  with  the  position  of  those  corporations  which  by  statute 
or  common  law  are  subjected  to  duties  and  obligations  towards 
the  public  or  of  a  public  nature.  What  is  the  exact  nature 
of  these  duties  and  obligations  ?  Are  they  really  and  abso- 
lutely imperative  1  Or  can  they  be  waived  ?  The  following  pro- 
position is  submitted  as  in  substance  correct  :— 

70a.  When  a  statute,  and,  semble  also,  when  the  common  law 
imposes  in  favour  of  the  public,  an  obligation  to  observe 
or  perform  certain  duties  or  acts,  the  observance  and 
performance   of  which   are  matters  of  public  interest, 
then  a  corporation  or  person  subject  to  such  obhgation 
cannot  before  breach  be    released   or  relieved  from 
such  obligation. 
The  attempt  is  often  made,  and  will   in  future  probably  be 
made,  with  increasing  frequency  by  corporations,  sometimes  by 
general  notices,  sometimes  by  special  agreement,  to  relieve  them- 
selves from  the  necessity  of  obeying,  and  from  liability  by  reason 
of  not  observing,  statutory  and  common  law  obligations. 

It  is  not  possible  to  lay  down  any  rules  as  to  the  cases  where 
the  above  proposition  applies.  One  instance  is  that  of  common 
carriers.  A  railway  company  is  not  bound  to  act  as  such.^  But 
if  they  hold  themselves  out  as  common  carriers  they  must  carry 
for  all^  persons  on  substantially  equal  terms,  apart  from  special 
circumstances'  which  may  justify*  inequality  ;  and  a  contract  pur- 
porting to  relieve  them  from  this  duty  is  simply  invalid ;  ^  though 
they  may  make  special  arrangements  limiting  their  common  law 
liability.'' 

So  a  contract  exempting  a  railway  company  from  all  liability 
for  negligence  is  invalid,''  and  this  even  though  in  case  of  persons 
the  party  inj  ured  was  travelling  with  a  free  pass.^     So  a  telegi-aph 

1  JoMisonv.  Mid.  Ry.  Co.,  4  Ex.  367.  ^  Eooth  v.  iV.  JS.  Ry.    Co.,  h.   K.  2 

2  CroMc/i  V.  L.  <0  N.  W.  Ry.  Co.,  14  Ex.  173  ;  Seybolt  f.  iV.  V,  L.  E.,  &c. 
C.  B.  255,  23  L.  J.  C.  P.  73  ;  ex  parU  Ry.  Co.,  47  Amer.  75,  95  N.  Y.  662.  It 
lioUns  7  Dowl.  566.  was  held  in  McGaidey  v.  Fumess  Ry. 

3  Evershed  v.  L.  <fc  N.  W.  Ry.  Co.,  3  Co.,  L.  R.  8  Q.  B.  57,  and  Hall  v.  N.  E. 
App.  1029  ;  M.  S.  A  L.  My.  Co.  v.  Den-  Ry.  Co.,  L.  R.  10  Q.  B.  437,  that  where 
aby  Main  Colliery  Co.,  11  App.  97;  a  free  pass  contained  a  provision  that  the 
Liverpool  Corn  Trade  Association  v.  L.  plaintiff  should  '•  travel  at  his  own  risk" 
tO  N.  TV.  Ry.  Co.,  1891,  1  Q.  B.  120.  this  was  valid ;  but  in  the  United  States 

*  Scoficld  V.  Ry.  Co.,  54  Amer.  846,  it  seems  that  even  in  such  case  the  rail- 
43  Ohio  St.  471  ;  au  agreement  giving  way  company  would  be  liable,  at  least 
special  terms  hold  bad.  if  what  is  called  "gross  negligence "  is 

*  See  cases  in  next  notes.  established,  Carroll  v.  Missouri  Ry.  Co., 

6  M.  S.  tO  L.  Ry.  Co.  v.  Brown,  8  App.  67  Amer.  382,  88  Mo.  239  ;  though  in 
703.  the  latest  case,   Ulrich  v.  N'.  T.  Central 

7  Peek  V.  North  Staffordshire  Ry.  Co.,  ,tc.  RR.  Co.,  2  Amer.  St.  R.  369,  108  N. 
10  H.  L.  C.  473;  Doolan  v.  Mid.  Ry.  Y.  80,  such  a  provision  was  held  good,  and 
(7o. ,2App.  792;  Moulton  v.  St.  Paul,  to  relieve  the  railway  company  from 
Minwapalis,  d-c.,  Ry.  Co.,  47  Amer.  781,  liability,  and  this  although  the  holder 
31  Minn.  86 ;  Gait  v.  Adams  Express  Co.,  of  the  free  pass  had  himself  purchased  a 
48  Amer.  742,  MoArth  &  Mack,  124.  seat  in  the  drawing-room  car. 
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company  cannot  by  contract  evade  a  statutory  penalty  for  failure 
to  transmit  a  message  correctly.^ 

Another  class  of  cases  arises  under  the  Employers'  Liability  Act, 
1880.  With  regard  to  this  statute  it  has  been  decided  that 
employers  may,  by  contract  with  their  workmen,  exempt  them- 
selves from  the  operation  of  this  statute.^  But  in  the  United 
States  the  contrary  has  been  decided  with  respect  to  similar 
statutes.^ 

An  important  enactment  in  connection  with  this  point  is  con- 
tained in  section  38  of  the  Companies  Act,  1867,  which  provides 
that  every  prospectus  of  a  company  is  to  "  specify  the  dates  and 
names  of  parties  to  contracts  entered  into  by  the  company  &c., 
before  its  issue,"  and  that  "  any  prospectus  not  specifying  the  same 
shall  be  deemed  fraudulent  on  the  part  of  the  persons  knowingly 
issuing  the  same."  It  is  a  common,  almost  universal,  practice  to 
insert  in  prospectuses  a  statement  to  the  effect  that  applicants  for 
shares  will  be  deemed  to  waive  the  benefit  of  this  statute  in 
respect  of  any  contract  other  than  those  specifically  mentioned  in 
the  prospectus.  The  question  whether  such  a  provision  or  stipula- 
tion is  of  any  effect  has  not  yet  come  before  the  Courts  for 
decision ;  but  it  is  submitted  that  it  is  altogether  inoperative  for 
the  reasons — first,  that  a  statutory  enactment  of  this  kind  cannot 
be  waived  or  the  benefit  of  it  given  up  before  breach ;  secondly, 
that  in  any  case  this  particular  enactment  being  for  the  prevention 
of  fraud  cannot  be  so  released  or  waived  ;  and,  thirdly,  that 
waiver,  under  the  circumstances  stated,  will  be  "res  inter  alios 
acta,"  being  a  matter  between  the  applicant  for  shares  and  the 
company,  and  therefore  could  not  be  available  by  way  of  defence 
to  the  directors  or  other  persons  issuing  the  prospectus  in  the 
event  of  an  action  based  on  the  statute  being  brought  against 
them  by  an  allottee  of  shares. 

SECTION   V. — MANAGEMENT   OF   BUSINESS   OR  ENTERPKISE. 
SUB-SECTION   I. — EXTERNAL   MATTERS. 

1.  General  Principles. 

71.  A  corporation  may  compi-omise  claims  by  or  against  itself 
and  generally  disputes  of  any  description  between  itself 
and  third  parties. 

1  Western   Union  Td.   Co.  v.  Adams,       D.  357. 

44  Amer.    776,    87   Ind.  598  ;  Hart  v.  ^  Kansas  Pae.    BR.    v.    Peavey,    44 

Western  Union  Tel.  Co.,  56  Amer.  119,  Amer,  630,  29  Kans.  169  ;  By.   Co.  v. 

66  Gal.  579.  Spangle,    58  Amer.    833,   44    Ohio  St. 

2  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  471. 
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In  Bath's  case,i  Jessel,  M.  E.,  laid  down  :  "  Has  a.  corporation 
or  quasi-corporation  under  the  general  law  the  same  right  to  com- 
promise claims  brought  against  it  as  individual  persons  have  ?  I 
cannot  bring  my  mind  to  doubt  the  soundness  of  the  affirmative 
of  that  proposition.  I  can  see  no  reason  why  the  general  law 
should  put  a  limit  on  the  authority  of  corporations  who  are 
artificial  persons,  if  I  may  say  so,  that  it  has  not  put  on  the 
authority  of  natural  persons.  It  seems  to  me  that  principle— and 
authority,  so  far  as  it  goes,  that  is  the  dictum  of  Lord  Westbury  in 
Dixon's  Case^ — point  to  one  conclusion,  that  corporations  must 
have  such  power  as  an  incident  to  their  existence.  It  would  be  a 
startling  proposition  that,  whereas  an  individual  may  always  avoid 
having  resort  to  litigation  by  compromising  a  claim  against  him, 
a  corporation  can  never  avoid  it,  but  must  either  fight  out  the 
claim  or  make  arrangements  sanctioned  by  the  order  of  a  Court  of 
Justice ;  yet  such  would  be  the  result  of  holding  that  a  corporation 
has  no  such  general  power."  ^ 

72.  Stipulations  entered  into  by  corporations  in  conducting 
their  business  which  subsequently  turn  out  to  be  im- 
politic will  be  binding,  but  if  unreasonable  upon  the 
face  of  them  they  are  Ultra  Vires. 


Meaning  of 
' '  unreason- 
able "  stipu- 
lation. 


The  first  part  of  this  proposition  will  probably  be  admitted  to  he 
universally  correct. 

About  the  second  part  there  are  doubts,  chiefly  in  respect  of  the 
extent  of  meaning  to  be  given  to  the  word  "  unreasonable."  If 
this  be  taken  in  the  wide  sense  of  "  needlessly  risking  the  corpo- 
rate assets,"  then  it  would  seem  to  be  correct  only  when  applied 
to  public  corporations  and  trust  corporations,  and  those  of  a  like 
description.  These  bodies  are  called  into  existence  not  so  much 
for  the  benefit  of  the  members  composing  them  as  of  the  public, 
and  their  powers,  whether  of  contracting  or  otherwise,  ought  to  be 
utilised  for  the  public  advantage. 

If,  however,  "  unreasonable  "  be  restricted  to  such  stipulations 
as  not  merely  jeopardise  the  corporation  and  give  an  undue 
advantage  to  the  other  side,  but  go  far  beyond  this,  and  impose 
such  liabilities  upon  the  corporation,  and  give  such  an  excessive 
advantage  to  its  adversary,  as  either  to  amount  practically  to  a 
failure  of  consideration  or  to  be  a  needless  restraint  of  trade,  then 
it  seems  that  such  stipulations  will  be  Ultra  Vires,  and  therefore 


1  8  C.  D.  rvi4,  340. 

2  L.  11.  5  11.  L.  618. 

"  Sco  iuvther  olinp.  viii.  s.  vii,  where 
the  power  to  compromise  disputes  is  con- 


sidered at  some  lengthin  connection  with 
the  special  subject  of  disputes  relating  to 
shares  and  agreements  to  tako  shares. 
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not  enforceable  whether  the  corporation  contracting  be  commercial 
or  non-commercial. 

Tajf  Vale  Ry.  Co.  v.  Macnabb^  well  illustrates  the  rule  and  the  Tafif  Vale  Ry. 
cases  to  which  it  applies.     Here  the  directors  of  the  Taff  Vale  Co.w.Macnabb. 

■n    -1  /-  11  r       1  PI  Covenants  by 

Railway  Company  had  become  for  the  purpose  of  the  company  lessees  the  plaintiffs 
of  land  with  a  privilege  to  use  docks,  and  they  had  agreed  to  pay  Jiufs^^/g^' 
rent  and  royalties  to  the  owner  of  the  docks,  and  had  entered  into  to  what  extent 
other  conditions  which  by  a  state  of  circumstances  subsequently 
created,   appeared   to   be   unreasonable    and   impolitic.      It   was 
decided  that  such  stipulations  and  conditions  could  not  on  that 
account  be  treated  as  Ultra  Vires.^ 

The  directors  by  the  same  lease  also  covenanted  that  "  when 
and  so  often  as  goods,  &c.,  conveyed  along  their  railway,  or  any 
part  or  branch  thereof,  should  be  shipped  or  unshipped  in  any  to  what  extent 
dock  other  than  the  Bute  Dock,"  they,  the  Taff  Vale  Railway  Com-  SnLTonatie° 
pany's  directors  and  their  successors,  should  pay  to  the  Bute  Dock  and  Ultra 
trustees  the  same  dues,  &c.,  in  respect  thereof,  as  would  have  been 
payable  on  such  goods  if  shipped  or  unshipped  in  the  Bute  Dock. 
As  to  this  covenant,  the  House  of  Lords  held  that  "  shipped  or 
unshipped  in  any  other  than  the  Bute  Dock "  did  not  apply  to 
goods  carried  along  a  part  of  the  Taff  Vale  Railway,  and  then  along 
any  other  railway  and  shipped  at  any  dock  whatever  and  wherever, 
but  only  to  docks  in  connection  with  the  Taff  Vale  Railway  itself. 
The  Lords  severally  expressed  a  strong  opinion  that  any  other 
construction  of  the  covenant  would  make  it  both  unreasonable  and 
Ultra  Vires.  Lord  Cairns  said,  "  I  will  not  read  to  your  lordships 
the  parliamentary  power  which  was  given  to  the  railway  company 
(a  body  otherwise  not  possessing  the  power),  to  take  a  lease  of  the 
Bute  Docks,  but  as  I  myself  read  that  parliamentary  power,  it 
appears  to  me  that  a  covenant  so  wide,  so  extensive,  so  uncon- 
nected with  the  Bute  Docks,  so  unnecessary  for  the  purpose  for 
which  the  parliamentary  power  was  given  would,  to  say  the  least 
of  it,  be  extremely  questionable  as  to  whether  it  was  Ultra  or 
Intra  the  Vires  thus  given  to  the  railway  company." 

Re  Bagenham  (ThaTnes)  Bock  Co'mpany^  is  a  similar  authority. 
There  James,  L.J.,  considered  that  a  stipulation  in  a  contract  for 
the  sale  of  land  to  a  dock  company  whereby  the  vendor  was  en- 
titled on  failure  of  the  dock  companj'  to  complete  the  contract,  to 
enter  and  re-possess  the  land  without  refunding  any  part  of  the 
purchase-money  would  be  Ultra  Vires. 

'  L.  K.  6  H.  L.  169.  Lancashire  ami  tioii  was  as  to  the  validity  of  the  lease 
Yorkshire  Ry.  Co.  v.  East  Lancashire  Ry.  and  covenants  having  regard  to  the  enter- 
Co.,  5  H.  L.  C.  792.  prise  and  powers  of  the  company,  and 

2  The  head  note  to  the  report  says  "  of  not  the  powers  of  the  directors, 

the  directors  ;"  but  in  reality  the  qnes-  '  8  Ch.  1022. 
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In  many  of  the  cases  where  objections  have  been  taken  to  the 
validity  of  the  contracts  entered  into  by  corporations  on  the  ground 
that  the  stipulations  against  the  corporations  are  unreasonable, 
the  objections  have  been  based  rather  on  the  ground  of  improper 
exercise  by  the  directors  of  their  powers  than  on  the  ground  that 
the  corporation  itself  could  not  enter  into  the  contract  with  such 
stipulations.  In  the  case  of  mercantile  corporations  this  would 
seem  to  be  the  true  principle.  Such  corporations  are  intended  to 
carry  on  business  like  ordinary  individuals,  and  there  seems  no 
reason  why  such  corporations  should  not,  if  they  so  choose,  accept 
stipulations,  however  one-sided  or  impolitic,  precisely  as  an  ordi- 
nary individual  if  so  minded.  But  it  does  not  follow  that  directors, 
however  wide  and  extensive  may  be  the  powers  vested  in  them  of 
acting  on  behalf  of  their  corporations,  would  be  similarly  entitled 
to  accept  such  stipulations.  It  is  intended  that  they  should  use 
their  powers  fairly  and  reasonably,  and  the  persons  dealing  with 
them  and,  through  them,  with  the  corporation,  are  perfectly  aware 
of  this,  and  there  can  be  no  hardship  in  laying  down,  that 
where  such  stipulations,  if  and  when  obtained,  are  altogether 
unfair,  they  should  not  be  allowed  to  enforce  them  against  the 
corporation. 

Public  bodies  and  semi-public  corporations,  such  as  railway  or 
dock  companies,  differ  in  many  respects  from  mercantile  corpora- 
tions, especially  in  the  possession  of  powers  and  franchises  in  the 
due  exercise  of  which  the  public  at  large  are  interested.  In  regard 
to  these,  certainly  as  to  the  former  class  and  in  a  less  degree  as  to 
the  latter,  there  are  strong  reasons  on  grounds  of  public  policy  for 
holding  that  they  have  not  the  capacity  of  accepting  or  binding 
themselves  by  accepting  contracts  which  contain  provisions  that 
are  altogether  unreasonable  and  detrimental,  directly  or  indirectly, 
to  the  public  welfare ;  and  that  consequently  neither  can  these 
bodies  bind  themselves,  nor  can  their  managers  or  directors  bind 
them  by  entering  into  such  contracts.  Persons  dealing  with  them 
know  perfectly  well  what  their  powere  and  franchises  are  and  for 
what  purposes  vested  in  them  ;  and  they  cannot  complain  if  it  is 
held  that  they  cannot  hold  such  bodies  to  the  performance  of 
engagements  in  the  result  of  which  powers  and  franchises  intended 
for  the  public  good  would  be  misused  for  their  own  private  advan- 
tage. This  principle,  however,  must  not  be  carried  too  far- 
contracts  and  arrangements,  fair  at  the  time  of  makino-,  will  not 
become  invalid  by  reason  of  hardship  arising  from  change  of 
circumstances.'^ 

'  Mayor,  l-c,  oj  New  Windsor  v.  Stovell,  27  C.  D.  C65  ;  post,  pp.  196-7. 
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Supplemental  to  the  last  proposition   the   following  may  be 
stated : — 

73.  A  transaction  admittedly  within  a  company's  powers,  and 
relating  to  its  business,  will  nevertheless  be  Ultra 
Vires  if  it  is  an  abnormal  transaction  entered  into 
under  such  circumstances  as  render  it  not  a  transaction 
in  the  ordinary  course  of  the  company's  business  or  of 
similar  businesses  carried  on  by  similar  companies. 

This  is  illustrated  by  a  decision  in  the  winding-up  of  Cun- 
ningham, &  Co.^  The  business  of  this  company  was  that  of 
importers  and  dealers  in  tinned  ox-tongues  and  other  provisions. 
Hunter  was  appointed  manager  of  the  company's  business  in 
South  America,  "  to  take  the  entire  charge  of  the  interests  of 
the  company  there. "  No  express  authority  was  conferred  on 
him  to  sign  or  accept  bills  or  promissory  notes  on  behalf  of  the 
company.  He  went  to  South  America,  and  while  there  wished 
to  enter  into  a  contract  with  one  Liberos  for  the  supply  of 
ox-tongues  to  the  company.  Liberos  refused  to  enter  into  a 
contract  unless  a  guarantee  was  given  by  some  third  person, 
and,  at  the  request  of  Hunter,  J.  C.  Simpson  agreed  to  give 
the  required  guarantee,  which  he  did  by  depositing  £1000  in 
a  bank  to  the  order  of  Liberos.  As  a  counter-security  to  Simp- 
son, Hunter  gave  him  a  promissory  note  for  £1000,  signed  by 
himself  "in  representation  of"  the  company.  The  company  made 
default  in  carrying  out  the  provisions  of  the  contract  with  Liberos, 
and,  under  a  power  contained  in  it,  he  forfeited  the  deposit,  which 
was  paid  over  to  him  by  the  bank.  No  goods  were  supplied  to 
the  company  under  the  contract.  The  company  never  recognised 
the  promissory  note,  and  it  was  dishonoured  at  maturity.  The 
company  being  in  liquidation,  Simpson  claimed  to  prove  in  the 
winding-up  upon  the  note.  North,  J.,  held  that  it  was  not  shewn 
that  the  giving  of  the  note  was  necessary  for  the  carrying  on  of 
the  business  of  the  company ;  that  under  the  circumstances  the 
note  was  not  given  in  the  ordinary  course  of  the  company's 
business ;  that  the  transaction  was  of  an  abnormal  character  ; 
therefore  that  the  note  was  not  binding  upon  the  company,  and 
the  claim  in  respect  of  it  could  not  be  admitted. 

Indeed,  in  any  case  transactions  of  the  kind  now  in  considera- 
tion, viz.,  transactions  which  on  the  face  of  them  either  are  beyond 
the  proper  scope  of  a  company's  business,  or  if  within  it  are 
anomalous,  and  which  are  sought  to  be  supported  on  the  ground 

'  Simi)Son's  Claim,  38  C.  D.  532. 
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of  necessity,  or  of  bond  fide  exercise  by  officials  of  wide  general 
powers  of  management,  will,  if  called  in  question,  be  scrutinised 
and  be  supported  only  under  very  special  circumstances.  Thus  in 
Small  V.  Smiths  the  directors  of  a  building  society,  which  was 
second  mortgagee  of  a  property,  on  receiving  notice  of  a  proposed 
sale  by  the  first  mortgagee,  gave  to  him  a  guarantee  of  the  amount 
of  his  loan  in  consideration  of  a  postponement  of  the  sale — this 
guarantee  was  held  Ultra  Vires  and  void. 

74.  Powers  however  wide  if  really  for  purposes  of  manage- 
ment do  not  justify  extensions  of  the  corporate  enter- 
prise. 

In  considering  the  capacities  of  corporations,  it  is  very  necessary 

to  bear  in  mind  that  capacities  given  for  one  purpose  may  not  be 

used  for  another.     Authorities  may  undoubtedly  be  constituted  by 

one  and  the  same  clause  in  a  charter  or  statute  for  the  attainment 

of  distinct  ends  and  purposes.     But  if  this  be  not  so,  if  the  plain 

construction   of  the    constating   instruments   is   that   a  capacity 

thereby  created  is  created  for  one  definite  purpose  or  object,  any 

user  of  such  capacity  for  other  purposes  is  Ultra  Vires.     It  is 

upon  this  principle  that  several  decisions  have  proceeded.     Cor- 

General  powers  porations  have  had  large  and  general  powers,  sufiiciently  wide  at 

proceedings        first  Sight  to  justify  proceedings  much  more  objectionable  than 

ejusdcm  those  complained  of;    but  the  Courts  have  considered  that  the 

generis.  t"  ' 


Powers  must 
be  used  bond 
fide. 


1  10  App.  119,  133-4.  Lord  Selborne 
thus  commented  on  the  transaction: 
"The  argument  really  is  that  because 
the  rules  permit  this  kind  of  security  to 
be  taken,  that  is  to  say,  give  very  large 
and  general  powers  as  to  securities,  which 
do  not  exclude  the  taking  of  a  security 
in  which  there  is  a  prior  mortgage,  tliere- 
fore  there  is  a  potential  necessity  for 
entering  into  a  transaction  of  this  kind 
to  protect  that  security,  and  therefore 
there  is  reasonable  iniplic;ition  that  there 
is  power  to  do  it.  But  1  wholly  deny 
tliat  there  is  any  potential  necessity  at 
all.  If  this  were  a  proper  consequence 
of  the  relation  constituted  between  mort- 
gagor and  mortgagee,  or  of  the  relation 
constituted  between  a  first  mortgagee 
and  a  second  mortgagee  ;  if  it  were  one 
of  those  things  which  by  working  out 
the  legal  rights  or  remedies  already 
existing  on  the  one  side  or  the  other 
would  or  might  result,  the  argument 
would  be  perfectly  sound  ;  but  tliere  is 
no  more  potential  necessity  for  doingtliis 
in  Older  to  meet  a  temporary  incon- 
venience than  there  is  for  doing  anything 
else  in  tbc  world  which  in  the  opinion 
of  the  directors  might  tend  to  obviate 
that  inconvenience.     For  example,  sup- 


posing that  they  had  no  credit  by  which 
they  could  borrow  money,  and  that  they 
were  entitled  to  borrow  money  to  redeem 
this  prior  mortgage,  could  they  or  could 
they  uot  make  reckless  sales  unauthorised 
by  the  trust  deed  of  any  part  of  the 
assets  or  property  of  the  society  ?  That 
would  be  .-1  very  improper  thing  to  do, 
at  all  events,  and  no  one  can  possibly 
say  that  any  such  thing  is  to  be  implied. 
The  grounds  of  such  an  implication  must 
he  found  in  the  nature  of  the  situation, 
and  the  reasonable  consequences  of  that 
situation,  and  not  in  what  a  man  who 
may  do  what  he  pleases  with  his  own, 
may  or  may  not  consider  proper  to  do 
uu.ler  such  circumstances.  To  say  that 
b  'cause  a  man  is  a  second  mortgagee  for 
*;  1,000  it  is  a  natural  consequence  of 
that  situation,  or  a  potential  necessity, 
that  when  a  notice  of  sale  is  given  by  the 
prior  mortgagee  he  shall  make  himself 
liable  to  him  for  £2,500,  which  was  not 
his  own  debt  before  ;  to  represent  that 
as  growing  out  of,  or  consequential  upon, 
the  situation  in  which  the  company  was 
placed  by  what  had  been  done  under  the 
rules,  i<i  going  beyond  all  bounds  of 
reason."  Compare  Sheffield,  <fcc.,  £ldg. 
Soe.  V.  Ai%hwood,  44  C.  D.  412. 


MANAGEMENT.  175 

corporate  enterprise  is  clearly  restricted  and  defined,  that  the 
powers  in  question  are  powers  of  management  only,  and  that 
consequently  proceedings  attempted  to  be  justified  as  being 
within  the  exercise  of  such  powers  are  Ultra  Vires  and  illegal,  so 
far  as  they  are  unconnected  with  the  proper  management  of  the 
enterprise  so  restricted.^ 

2.  Customers. 

The  business  of  a  corporation  can  be  conducted  only  in  the 
manner  in  which  other  individuals  are  accustomed  to  look  after 
and  conduct  their  own  affairs,  and  what  is  customary  with  the  latter 
will  generally  be  legal  and  allowable  with  the  former.  Thus  a  bank-   ^^°}  allowing 

■^  °  ,  customer  to 

ing  company  may  allow  a  customer  to  overdraw  his  account,  and  the   overdraw. 
Court  will  neither  restrain  this  at  the  suit  of  a  shareholder  in 
the  bank,  nor  subsequently  on  losses  thereby  occurring  hold  the 
directors,  who  are  guiltless  of  fraud,  liable  for  the  same,  even 
though  the  defaulting  customer  be  himself  a  director.^ 

Of  course  there  may  be  statutory  requirements  as  to  the  mode 
of  conducting  any  particular  enterprise,  e.g.,  railway  companies 
must  impose  tolls  alike  on  all  their  customers  without  undue 
discrimination. 

A  company  in    transacting  its  legitimate  business,   may  deal  Company  may 
liberally  with  its  customers,  and  waive  the  benefit  of  stipulations  t^h}^  h^ 
introduced  for  its  own  benefit  when  the  enforcement  of  the  same   customers, 
would  in  the  end  be  detrimental  to  itself,  and  to  the  profitable 
carrying  on  of  its   business.      Thus,  where   the    directors  of  an  Insurance 
insurance  company  had  offered  to  pay  losses  caused  by  a  gun-   ingfoSesby' 
powder  explosion,  although  their   policies  contained  an  express   explosions. 
exception  of  such  losses,  and  they  at  the  same  time  did  not  admit  ■ 
any  legal  liability  to  do  so,  on  a  bill  by  a  shareholder  to  restrain 
the  payments,  it  appearing  on  the  evidence  that  it  was  usual  and 
advantageous  for  companies  to  make  such  payments,  although  not 
strictly  bound  to  do  so.  Page  Wood,  V.-C,  held,  that  this  was  a 
mode  of  carrying  on  the  business  with  which  the  Court  could  not 
interfere  ;  and  the  bill  was  dismissed  with  costs.     "  This  is  not  a 
case  of  applying  funds  to  purposes  wholly  foreign  to  the  objects  of 
the  company,  but  it  is  an  expenditure  designed  to  secure  to  the 
company  the  largest  possible  amount  of  profits  in  its  own  proper 
business."  ^ 

'  See  Bird  v.   Bird's  Patent  Deodo-  as  a  matter  of  management,  was  rightly 

rising,  &c.,  Co.,  L.  E.  9  Ch.  358.    Quosre  decided. 

it  Nashua  (Ss  Lowell  BR.  Co.  v.  Boston  &  ^  Turquand  v.   Marshall,  4   Ch.  376, 

Lowell  MB.,  136  U.  S.  356,  the  judgment  38  L.  J.  (Ch.)  639. 

in  which  proceeded  on  the  ground  that  '  Taunton  v.  Boyal  Ins.   Co.,  2  H.  & 

the  extension  in  question  was  justifiable  M.  135. 
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But  rights  of 
third  parties 
must  be 
upheld. 


Savings  bark 
apportioning 


3.  Debtors. 

All  ordinary 
arrangements 
are  good. 


Insolvent 
debtors. 


But  if  third  parties  are  concerned  and  have  definite  rights  to 
participate  in  the  proceeds  of  a  corporate  undertaking,  then  such 
undertaking  must  be  conducted  strictly  in  accordance  with  the 
regulations  laid  drfwn  in,  and  the  powers  conferred  by,  the  con- 
stating instruments,  and  no  deviation  therefrom  will  be  allowed 
to  the  prejudice  of  such  third  parties.  In  Southampton  Dock  Co. 
V.  Southampton  Harbour  and  Pier  Board}  the  dock  company 
were  interested  in  the  pier  and  harbour  dues ;  the  harbour  com- 
missioners, in  the  exercise  of  their  discretion,  had  allowed  certain 
small  articles  on  which  they  were  empowered  by  statute  to  levy 
duties,  to  pass  free  ;  it  was  held  that  as  between  themselves  and 
the  dock  company,  this  was  a  case  of  wilful  default,  for  which  they 
were  accountable  to  the  latter.  "  There  may  have  been  reasons 
which  induced  the  defendants  to  do  this,  and  they  may  have  acted 
with  perfect  prudence  with  regard  to  their  own  rights,  but  they 
had  no  right  to  prejudice  those  of  the  plaintiff." 

An  incorporated  savings  bank  met  with  a  loss  which  was  by 
vote  of  the  directors  apportioned  p>'>'0  rata  among  the  depositors. 
In  an  action  by  a  depositor  to  recover  the  full  amount  of  his 
deposit,  it  was  held  that  the  bank  was  merely  the  agent  of  the 
depositors  as  a  whole,  they  being,  by  the  constitution  of  the 
society,  members;  and  that  the  plaintiff  could  not  recover^ — in 
other  words,  that  the  directors  were  justified  as  a  matter  of 
management  in  so  dealing  with  the  loss,  rather  than  winding 
up  the  society. 

3.  Debtors. 

Corporations  may  clearly  make  all  arrangements  which  are 
necessary  or  even  expedient,  as  regards  their  debtors,  to  secure 
themselves  from  loss.  Commercial  corporations  may  unquestion- 
ably, in  the  ordinary  course  of  trade,  give  their  debtors  time,  and 
enter  into  other  customary  financial  proceedings.^  Whether  cor- 
porations not  for  commercial  purposes  can  do  this  is  perhaps 
doubtful — it  is  suggested  that  in  their  case  it  would  be  Ultra 
Vires  in  the  secondary  but  not  in  the  true  and  primary  sense. 

And  so  when  persons  under  liability  to  them  are  in  the  state  of 
being  unable  to  discharge  such  liability,  it  is  quite  clear  that  every 
corporation  is  justified  in  doing  that  which  will  best  secure  them- 
selves. In  these  cases  it  frequently  happens,  that  a  proceeding 
will  be  supported  as  a  temporary  expedient  which  is  Ultra  Yires 
in  every  sense,  and  which  therefore  under  ordinary  circumstances, 


1  M  Eq.  r.ori. 

-  Bunnell  v.  Oulllnsvillc  Savings 
Sucicly,  9  Amor.  380,  38  Conn.  203  ; 
t'oiic  V.  Society  for  Savings,  32   Conu. 
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^  See    She  field    Nickel,    <£<).,   Co.    v. 
Unwin,  2  Q.  B.  D.  214. 
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or  if  intended  to  be  a  permanent  course  of  dealing,  would  be 
altogether  bad. 

This  is  indeed  but  one  of  a  class  of  instances  which  all  come 
under  a  very  similar  principle  in  connection  with  management, 
which  may  be  thus  enunciated — 

75.  Transactions  wliich  might  otherwise  be  Ultra  Vires,  will  General 

frequently  be  supported,  provided  they  (1)  are  neces-  tTconductof 
sitated  by  special  circumstances,  (2)  could  not  have  business, 
been    foreseen   and    anticipated,   (3)    are    temporary 
measures,  and  (4)  are  matters  of  management.^ 

This  principle  in  so  far  as  it  concerns  the  acquisition  of  property 
has  already  been  considered,  and  the  Royal  Bank  of  India's  Case 
set  out  at  some  length.^ 

As  another  illusti-ation  may  be  mentioned  the  case  of  Sachets  Bank  buying 
Harbor  Bank  v.  Letuis  Go.  Bank^  the  decision  in  which  clearly  ^^' 
sets  forth  the  principle  itself  and  the  conditions  to  which  it  is 
subject.  Here  neither  the  taking  by  a  bank  of  a  quantity  of 
butter  in  settlement  of  a  debt  nor  its  sale  of  the  same  to  another 
bank,  nor  the  purchase  by  the  latter,  was  held  to  be  Ultra  Vires 
having  regard  to  a  clause  contained  in  the  charter  of  each  bank 
that  the  "  said  corporation  shall  not  directly  or  indirectly  deal  or 
trade  in  buying  or  selling  any  goods,  wares,  or  merchandise,  or 
commodities  whatsoever,  unless  in  selling  the  same  ivhen  truly 
pledged  by  way  of  security  for  debts  due  to  the  said  corporation." 
The  Court  said  that  the  first  bank  was  justified  in  receiving  the 
butter  when  the  debtor  could  not  pay  cash,  and  ex  necessitate 
in  selling  the  same  ;  and  as  to  the  second  bank  it  was  a  single 
transaction. 

So  a  contract  by  which  a  bank  lent  a  large  sum  of  money,  cotton. 
taking  bills  of  exchange  at  nine  months  for  the  payment  thereof, 
and  received  at  the  time  and  as  one  of  the  conditions  of  the  loan 
a  ijuantity  of  cotton  with  authority  to  ship  it  to  a  foreign  port  and 
sell  it  for  the  account  and  at  the  risk  of  the  owner,  and  to  credit 
his  bill  with  the  amount  of  the  net  proceeds  adding  the  difference 
of  the  exchange,  was  held  perfectly  valid  and  not  only  not  Ultra 
Vires  of  the  bank  as  such,  but  also  not  "  a  dealing  in  goods,  wares, 
and  merchandise  "  within  the  prohibition  of  the  clause  in  the  bank's 

■  Even  though  the  transaction,  e.g.,  transactions  being  under  special  circum- 

taking  a    "  mortgage  of  real  estate    to  stances   not   Ultra   Vires    or    otherwise 

secure  a  present  advance  "  be  expressly  illegal  when  general  dealings  of  the  same 

forbidden — Droop  v.  Colonial  Bank,  7  description  would  be  so,  I'oUer  v.  Bank 

Vict.  R.  (Eq.  1881)  71.  of  Ithaca,  1  Hill,  530 ;  Crulchcr  v.  Nash- 

"  Ante,  pp.  86-7.  ville  Bridge  Co, ,  8   Humph.    403  ;    In- 

'  11  Barb.  213.   Compare  as  to  isofaterf  graham  v.  Speed,  30  Miss.  410. 

B.U.V.  K 
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charter  forbidding  such  dealing  "unless  it  be  to  secure  a  debt 
due  to  the  said  bank  incurred  by  the  regular  transaction  of  the 


Taking  a 
company's 
own  stock  in 
payment  of 
a  debt. 


Payment  of 
shares  in 
cotton. 


or  tea. 

Other 
instances. 


This  principle 
will  not  justify 
a  series  of  acts. 


same. 


So  also  in  the  United  States  it  has  been  repeatedly  determined 
that  apart  from  the  questions  which  may  arise  as  to  the  validity 
under  ordinary  circumstances  of  such  proceedings,  it  is  perfectly 
competent  for  a  corporation  to  take  its  own  stock  as  security  for 
or  in  payment  of  a  debt  and  to  realise  the  same  by  sale.** 

Upon  this  principle  may,  perhaps,  be  supported  the  decision  of 
Malins,  V.-C,  in  Schroder's  Case,^  where  a  shai-ebolder  had  paid 
for  his  shares  by  confederate  cotton  bonds  which  turned  out 
useless,  but  he  was  nevertheless  discharged  from  liability ;  as  also 
another  decision  of  the  same  judge,*  when  he  allowed  a  payment 
by  a  shareholder  by  means  of  a  quantity  of  tea  to  be  good. 

Upon  this  principle  also  it  will  probably  be  correct  to  base 
several  of  the  decisions  relating  to  the  utilisation  of  surplus  assets  for 
other  than  strict  corporate  purposes  ^  or  of  securities  and  property 
taken  in  pledge  for  and  on  account  of  lawful  debts,*  and  to  the 
acquisition  of  chattels  and  other  property  and  the  doing  of  acts '' 
not  directly  provided  for  in  the  constating  instruments.  In  many 
of  these  cases  it  is  not  possible  by  any  reasonable  construction  of 
language  to  bring  the  proceedings  within  the  corporate  powers ; 
but  as  means  of  management  they  are  all  justifiable. 

But  the  principle  here  in  statement  will  not  justify  a  series  of 
proceedings  or  any  arrangement  which  amount^  to  a  course  of 
trading,  and  is  not  a  mere  temporary  expedient.  Thus  in  Strauss 
V.  Eagle  Ins.  Go?  it  was  decided  to  be  Ultra  Vires  of  an  insurance 
company  to  purchase  and  discount  the  bills  of  a  policy  holder  in 
the  hands  of  third  parties  with  the  intention  of  setting  them  off 
against  his  claim  under  his  policy. 


SUB-SECTION  ir. — INTERNAL  MATTERS. 

76.  The  Courts  will  not  interfere  in  the  internal  aflFairs 
of  commercial  corporations,  except  in  cases  of  fraud  on, 
or  harsh  treatment  of,  individual  corporators. 

RuleofMozloy       This  is   the   rule  laid   down   by   Lord   Cottenham    in  Mozley 
■0.  Alston.         v_  Alston^  and  it  has  been  followed  by  subsequent  judges.     It  is 


'  Sates  V.  State  Bank  of  A  lahama,  2 
Ala.  m<. 

'  Barton  v.  Port  JaeJcson,  A-c.,  Plank 
Road  Co.,  17  Barb.  397  ;  Cooper  v. 
Frederick,  9  Ala.  738  ;  ex  parte  Holmes, 
f)  Cow.  4'26  ;  Lreioster  v.  Hartley,  37  Cal. 
15  ;  sec  ante,  \>\\.  134-5. 


"  11  Eq.  181. 

*  Referred  to  11  Eq.  141. 

'  Aiite,  pp.  115-7. 

'  Ante,  pp.  86-7. 

?  Ante,  pp.  127,  149. 

^  5  Ohio,  59.  See  pac;e  177,  note  3. 

'  1  Ph.  790. 
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evident  that  the  rule  strictly  adhered  to  must  occasionally  work,  and 
it  has  worked,  a  considerable  amount  of  substantial  injustice  ;  but 
the  Courts  consider  that  corporations,  though  in  legal  intendment 
distinct  from  their  members,  yet  in  reality  are  nothing  but  these 
members,  who  must  be  much  better  fitted  for  determining  what  is 
most  conducive  to  their  united  welfare  than  outsiders  would  be ; 
and  that  in  addition  the  advantage  gained  by  refusing  to  interfere 
at  all,  and  the  frequent  litigation  thereby  repressed,  more  than 
counterbalances  the  occasional  hardship  to  individuals. 

The  rule  will  be  considered  at  length  in  Part  VI.,  Chapter  II.  When  the 
The  main  difficulty  consists  in  determining  what  are  "  internal  '"  ^  ^pp  '^^■ 
affairs,"  as  is  well  shown  by  the  case  of  Macdougall  v.  Gardiner} 
where  Malins,  V.-C,  held  that,  under  the  circumstances  and  upon 
the  true  construction  of  the  powers  of  a  company,  the  refusal  of 
the  directors  to  summon  a  general  meeting  was  a  matter  which 
justified,  while  the  Lords  Justices  decided  that  it  did  not  justify, 
the  interference  of  the  Court  of  Chancery  by  directing,  upon 
the  application  of  an  aggrieved  shareholder,  such  meeting  to  be 
summoned. 

But  there  are  matters  which  may  be  classed  under  management,  Management 
as  distinct  from  internal  government,  of  which  it  will  be  convenient  f  <''ff^''=°* 

°  from  ffovern- 

to  examme  the  chief  examples.  ment." 

1.  Matters  relating  to  Employees. 

77.  Arrangements  with  ordinary   officials    are    matters    of  i.  Officials. 
management  which,  if  of  the  usual  description,  will 
be  left  to  the  discretion  of  the  corporation. 

It  is  clear,  on  principle,  and  established  by  decisions,  that  com- 
mercial, and  probably  all,  corporations  may  make  all  reasonable 
an-angements  with  their  officials  and  workmen  which  are  calculated 
to  secure  the  greatest  attention  to  their  duty  on  the  part  of  the 
latter. 

Thus  the  question  of  the  remuneration  of  directors,  whether  for 
future  or  for  past  services,^  the  granting  of  pensions  and  the  like 
will  usually  be  within  the  discretion  of  a  company.^ 

In  Hampson  v.  Price's  Patent   Candle   Co.*  the  defendant  Bonus  to 
company  was  incorporated  by  a  special  Act,  with  which  was  incor-  ■workmen- 
porated  the  Companies  Clauses  Act,  1S45.    The  manufactory  of  the 
company  having  been  unusually  lucrative  during  the  year  1875, 
the  directors,  upon  the  recommendation  of  the  manager,  deter- 

1  20  Eq.  383,  10  Ch.  606  ;  Cannon  v       Ayres,  18  W.  K.  180. 
Trask,  20  Eq.  669.  's  See  post,  pp.  181-2. 

2  Lambert  v.   Northern  By.  of  Biwnos  ■>  45  L.  J.  Ch.  437,  24  "W.  E.  754. 
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mined  to  give  a  gratuity  of  one  week's  wages  to  each  of  their 
workmen,  over  and  above  their  regular  wages,  but  as  the  sum 
total  required  for  payment  of  the  gratuities  was  about  £1,500, 
they  determined  to  submit  the  proposal  to  the  shareholders  iu 
general  meeting  assembled.  This  was  done,  and  an  informal 
resolution  approving  the  plan  of  the  directors  was  carried  by  a 
large  majority  of  the  shareholders.  The  plaintiff,  a  dissentient 
shareholder,  then  brought  this  action  on  behalf  of  himself  and  all 
the  other  shareholders.  Jessel,  M.  K,  considered  that  such  a  pro- 
ceeding was  not  only  within  the  powers  of  the  company,  but  even 
of  the  directors  themselves,  in  virtue  of  the  wide  authority  for 
management  vested  in  them  by  sect.  90  of  the  Companies  Clauses 
Act,  184.5  ;  and  also  that  the  proceeding  was  very  reasonable. 

It  has  been  similarly  laid  down  with  regard  to  treats  and  the 
like  to  workmen — they  are  quite  justifiable.  "A  railway  com- 
pany or  the  directors  might  send  down  all  the  porters  at  a 
railway  station  to  have  tea  in  the  counti-y  at  the  expense  of 
the  company."  ^ 

2.  Gratuitous  Alienation. 

78.  It  is  Ultra  Vires  of  any  civil  corporations  to  alienate 
their  assets  as  to  whole  or  part  without  consideration. 

Commercial  "  The  railway  company  is  to  be  a  body  corporate,  and  to  have 

corporations.  power  '  to  purchase,  take,  hold,  and  dispose  of  land  for  the  pur- 
poses but  subject  to  the  restrictions  of  this  Act,'  so  that  they  can 
only  dispose  of  land  for  the  purposes  of  the  Act.  Now,  of  course 
a  gratuitous  disposition  could  never  be  for  the  purposes  of  the 
Act.  There  might  be  cases  in  which  it  might  be  alleged  that  a 
disposition  for  value  might,  under  certain  circumstances,  be  for 
the  purpose  of  the  Act ;  but  under  no  circumstances  could  a 
gratuitous  disposition  be  so."  -  These  observations  of  Jessel,  M.  K., 
used  in  reference  to  the  land  of  a  railway  company,  apply  equally 
to  all  corporations  and  to  their  assets  of  every  description.  Of 
course  a  corporation  may  have  express  power  to  make  donations 
or  otherwise  alienate  its  property  without  good  consideration. 
Subject  to  this,  it  is  quite  clear  that  any  such  transactions  are 
Ultra  Vires — in  the  case  of  commercial  corporations  for  the  simple 
reason  that  their  property  is  intended  to  be  utilised  for  the  pur- 
poses of  gain  to  the  individual  members  ;  and  in  the  case  of  public 

rll!'r,,^''ori^c'^-6\nT  ^'    ^"'^  laws    compelling    certain    memters   or 

OoTkhii.  Co.,  23  U  D.  672-8  officials   to   give   feasts,    &o.,    arc    void, 

3  Per   Jessel,    M.l^,  m    UaUnier    v,  Scnvcnen'  Soc.  Y.Brooks  3  6   H   Q-i 
Mid.  By.  Co.,  11  C.  D.   611,  620.     Bye-  '  ^  ^-  ^-  ^^- 
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bodies  and  trust  corporations  generally,  because,  apart  altogether 
from  considerations  of  Ultra  Vires,  they  hold  their  property  upon 
and  subject  to  definite  trusts  which  require  the  property  to  be 
applied  in  specified  ways. 

"Without. consideration"  means  not  merely  without  a  sufficient 
quid  pro  quo,  but  also  that  the  transactions  are  of  such  a  kind 
that  the  corporation  does  not  derive,  and  is  not  intended  to  derive, 
any  advantage  therefrom  either  present  or  future.  There  may  be 
actual  or  prospective  advantages  not  amounting  to  consideration 
in  the  ordinary  sense,  but  which  will  be  quite  sufficient  to  justify 
a  particular  transaction.  The  transactions  which  will  be  upheld 
upon  this  ground  may  be  collected  thus  : — 

(1)  The  various  proceedings  mentioned  or  referred  to  in  the 
last  sub-heading,  where  the  corporations  concerned  derive  no  direct 
or  immediate  consideiation,  but  will  obtain,  or  hope  to  obtain,  in 
the  future  benefits  sufficient  to  compensate  for  the  gift  or  donation 
or  other  voluntary  transaction. 

(2)  Payment  of  remuneration  to  officials  for  or  in  connection 
with  their  services  when  the  corporation  is  under  no  legal  liability. 
Thus  commercial  corporations  may  remunerate  their  directors,^ 
and  a  fortiori  other  officials,  for  past  services  which  have  not  yet 
been  sufficiently,  if  at  all,  paid  for.  Further  than  this — in  Hen- 
derson V.  Bank  of  Australasia,^  it  was  decided  that  the  pro- 
prietors of  a  bank  could  validly  in  general  meeting  authorise  the 
directors  to  pay  a  large  sum  by  half-yearly  payments  for  the 
benefit  of  the  family  of  an  official  who  had  been  killed  by 
accident  while  engaged  on  his  duties. 

(3)  Other  instances  are  annuities  or  pensions  by  commercial  2.  Pensions, 
corporations  to  i-etiring  servants.^     Here,  if  the  allowances  are  t3  officials.    "' 
proper,  and  are  given  to  those  who  deserve  them,  there  is  every 

moral  reason  in  their  favour,  and  it  is  suggested  that  the  Courts 

would  refuse  to  interfere  with  the  discretion  of  the  majority  of  the 

corporators  in  awarding  and  paying  them.    It  is  quite  clear  that  if 

the   allowance  is  originated  in   circumstances   partaking   of  the 

nature  of  a  contract  between  the  coi-poration  and  the  retiring 

servant,  it  is  perfectly  good  and  binding,*  as  probably  it  is  in  every  When  binding 

case  if  the  grant  be  under  seal.^     Whether  such  a  pension  is  re-  Whether 

vocable  is  not  quite  settled  ;  probably  not  if  under  seal.*     If  not 


revocable. 


'  Lanihert  v.  Northern  Ey.  of  Biienos  *  Ibid.     Compare  Duiislon  v.  Same,  3 

Ayres,  18  W.  R.   180  ;  Hutton  v.  West  B.  &  Ad.  125.     As  to  arrangements  for 

Corlc  By.  Co.,  23  C.  D.  654.  paying  compensation  to  retiring  or  dis- 

2  40  C.  D.  170.  charged  officials,   &c.,   see    Wilkins    v. 

'  Including  gratuities  to  officials,  &o.,  MoebucTc,  4  Drew,  281. 

anie,  p.  179.  '■  Cta/rhe  v.  Impsrial  (rasUyht  Co.,  4  C. 

■*  Clarke  v.  Imperial  GasligM  Co.,  4  &  Ad.  315. 
B.  &  Ad.  315. 
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SO,  in  two  cases  it  has  been  held  revocable,^  but  in  another  and  the 
most  recent  to  be  not  so ;  ^  but  apparently  these  three  cases  all 
turned  on  the  construction  of  special  statutes. 

(4)  It  would  seem  that  a  corporation  is  under  no  legal  liability 
to  pay,  but  is  justified  in  paying,^  the  necessary  legal-  charges  and 
expenses  of  its  foundation  and  the  actual  disbursements  of  its 
founding  incident  thereto ;  and  the  Companies  Act,  1862,*  contem- 
plates that  this  will  be  done  in  the  case  of  registered  companies. 

With  respect  to  non-commercial  corporations — if  not  all,  at  least 
such  of  them  as  are  herein  styled  trust  corporations — these  con- 
siderations have  to  be  remembered.  Their  assets  are  held  by 
them  upon  trust  or  for  specific  purposes ;  and  ex  necessitate  rei  an 
alienation  of  such  assets  or  any  portion  thereof  without  considera- 
tion, under  circumstances  from  which  the  trust  receives  no  benefit 
actual  or  prospective,  is  an  alienation  for  other  than  trust  purposes. 
Every  such  proceeding  must  therefore  be  illegal,  whether  con- 
sidered as  a  breach  of  trust  or  as  Ultra  Vires,  and  void.  Whether 
these  corporations  can  grant  pensions  or  give  gratuities  to  their 
officials  is  somewhat  doubtful.  Probably  they  cannot  do  so  unless 
there  is  some  express  authority  in  an  Act  of  Parliament  authoriz- 
ing it.  A  gratuity  to  a  clerk  out  of  the  rates  has  been  held 
improper,^  and  similarly  the  grant  of  an  annuity  by  a  municipal 
corporation  to  a  retiring  official. ^  On  the  other  hand,  payment  by 
a  vestry  out  of  the  poor  rates  to  an  official  for  extra  services 
was  held  good,  and  allowed.^ 

And  not  merely  are  proceedings  which  result  in  the  transfer  of 
assets  without  consideration  void  when  absolutely  without  advant- 
age to  a  corporation,  commercial  or  not,  but  they  are  equally  so  when 
done  under  circumstances  in  themselves  meritorious,  but  yet  in  the 
intendment  of  law  unconnected  with  the  objects  of  the  corporation. 

Thus,  it  has  been  held  to  be  Ultra  Vires  for  mercantile  corpo- 
rations to  provide  a  clergyman  and  a  schoolmistress  whose 
services  were  engaged  in  connection  with  the  workmen  ; «  of  the 
South-Eastern  Railway  Company  to  contribute,  directly  or  in- 
directly, to  the  expenses  of  an  exhibition  at  Folkestone;^  of 
respectively  a  railway  company,  and  a  corporation  for  the  manu- 
facture and  sale  of  musical  instruments,  to  guarantee  payment  of 


'  Gibson  v.  East  India  Co.,  6  Bing. 
N.  C.  262  ;  Innes  v.  Same,  17  V.  B.  351, 
25  L.  J.  C.  P.  lfi-1. 

'  Marchanl  v.  Lcc  Conservancy  Board, 
L.  E,  8  Ex.  290. 

"  See  part  iii.  chap.  x. 

■i  See  Table  A.  ol.  55  ;  part  iii.  chap. 

X. 

'•  Ex  parte  McUish,  S  L.  T.  N.  S.  47. 


*  Grofto^i  V.  Mayor,  <tc.,  of  Thchlin,  4 
Ir.  L.  E.  480. 

'  Beg.  V.  Curnberlege,  2  Q.  B.  D. 
866. 

^  Re  Branksca  Island  Co.,  1  Megone's 
Co.  Cases,  12. 

'  Tomkinson  v.  S.  E.  By,  Co. ,  35  C. 
D.  675,  ' 
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the  expenses  of  a  public  musical  festival  ;i  of  an  industrial  society 
to  subscribe  towards  a  strike-fund  ;  ^  of  a  religious  corporation  to 
contract  for  a  steamboat  excursion,  though  with  a  view  to  obtain- 
ing money  for  the  church  purposes.^ 

Similarly  the  purchase  of  a  gold  chain  for  the  mayor  of  a  borough 
out  of  the  borough  fund,*  the  payment  by  a  vestry  of  the  expenses 
of  a  dinner  and  ball,^  the  payment  by  a  city  of  the  expense  of  a 
public  entertainment  to  a  stranger,^  were  respectively  improper. 
Again,  where  a  municipal  corporation  without  express  authority 
issued  bonds  merely  to  make  a  donation,  these  were  void  even  in 
the  hands  of  an  innocent  holder.''  And  when  the  Metropolitan 
Board  of  Works,  upon  Thanksgiving  Day  in  1872,  set  up  erections 
and  incurred  other  expense  in  order  to  view  the  Royal  procession, 
and  in  the  session  of  1875  promoted  bills  relating  to  water  supply, 
it  was  in  each  case  necessary  to  pass  a  special  Act  to  legalise  the 
payment  out  of  their  funds  of  such  expenses.^ 

1  Davies  v.  Old  Colony  By.  Co.,  45  ^  Austin  v.  Coggeshall,  34  Amor.  648, 
Amer.  221,  131  Mass.  258.                               12  E.  I.  329. 

2  Warburtony.  Hvddersfieldlnd.  Sec,  '  Bissellv.  City  of  Kankakee,  IS  Amei. 
1892,  1  Q.  B.  817.                                           554,  64  111.  249.     The  plaintiff  was  an 

'  Harriman    v.     \st    Bryan    Baptist  indorsee  and  had  apparently  given  value 

Church,  36  Amer.  117,  63  Ga.  186.  for   the    bonds.     Similarly    decided    in 

■•  A.G.  V.  Mayor,  &c.,  of  Batley,W  Brodhcadv.  City  of  Milwaukee,  19  Wis. 

L.  T.  N.  S.  392.  658. 

=  A.-G.  V.  Bermondsey   Vestry,  23  0.  «  37  &  38  Vict.  u.  xcvii.  ;  and  42  &  43 

D.  60.  Vict.  c.  68. 


CHAPTER  III. 

SCOPE   OF   NON-COMMEECIAL 1   CORPORATIONS. 


Sect.  1.— Introductory     .         .        .  184 
Meaning    of  "affairs"    and 
^^ scope"    ....   184 
Sect.  II. — Ecclesiastical       Corpora- 
tions ....  185 
Sect.  III. — Eleemosynary     Corpora- 
tions ....  186 
Subs.  I. — General  Statement     .   186 
Subs.  II. — J^ligious  Bodies      .  189 


Sect.  IV. — Subordinate  Administra- 
tive Bodies  ....  191 
1. — Jll'unicipal  Corporations  .  191 
2. — Quasi  Municipal  Bodies  .  197 
3.— Other  Public  Bodies  .  .  197 
4. — Summary.         .         .         .198 

Sect.  V. — Co-operative  Associations .  199 

1. — Friendly  Societies       .         .  199 

2. — Building  and  Allied  Societies  200 

3.  —Industrial    and    Provident 

Societies        ....  203 


Meaning  of 
"affairs"  and 
"scope." 


SECTION   I. — INTRODUCTORY. 

In  the  last  chapter  the  principles  regulating  and  limiting  the 
business  of  commercial  corporations  have  been  examined.  The 
opposed  group  of  non-commercial  corporations^  remains  to  be  simi- 
larly considered  with  reference  to  analogous  matters.  These  have 
been  created  one  and  all  for  certain  purposes ;  they  have  each — 
not  exactly  a  business  or  undertaking,  but^ — what  for  want  of  a 
more  lucid  expression/  may  be  styled  a  "  scope ; "  are  those  pur- 
poses, is  this  scope,  amenable  to  and  limited  by  the  doctrine  of 
Ultra  Vires,  and  if  so  what  is  the  effect  thereof  ? 

In  the  first  section  of  Part  II.,  Chapter  IV.,  reference  was  made 
to  the  distinction  which  has  been  set  up  between  "  ordinary  "  and 
"  special "  corporations.  The  more  practical  division  is  that  which 
is  followed  herein  into  commercial  corporations  and  those  for  any 
purpose  whatever  other  than  business  pure  and  simple.  Commer- 
cial corporations  are,  one  and  all,  "  special "  corporations,  and  to 
them  in  particular  the  doctrine  of  Ultra  Vires  applies.  Of  other 
varieties  of  corporations  some,  at  least,  will  be  special,  and  will  be 

Eleo' 


•  Including  Ecclesiastical  and 
mosynary  Corporations. 

^  The  same  difficulty  arises  here  which 
has  been  noticed  in  the  case  of  commer- 
cial corporations,  the  want  of  a  term 
which  denotes  clearly  and  unambiguously 
the  objects  for  the  carrying  out  of  which 
corporations  are  created,  and  which  can 
be  used  in  the  same  sense  with  reference 
1o  all  corporations.  Tlie  difficulty  is 
intensified  in  the  case  of  non-commeroial 
I'Driiorutions  from  tlie  multiplicity  of  the 
purpotes  for  which  they  exist.  Adven- 
ture,   affnirs,    business,   concern,    enter- 


prise, operations,  project,  undertaking, 
are  all  used,  but  each  conveys  a  special 
and  limited  idea.  Perhaps  the  best 
expression  would  be  raison  d'Hre,  but  its 
use  would  appear  somewhat  pedantic. 
Next  to  that  the  least  ambiguous  terms 
are  business,  enterprise,  and  concerns, 
which,  however,  have  become  appro- 
priated to  commercial  corporations. 
"Affairs"  and  "scope''  .seem  the 
clearest  English  words  and  of  these  the 
latter  has  been  chosen  as  best  denoting 
the  subject  of  this  chapter. 
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subject  to  the  principle  of  Ultra  Vires ;  some  may,  perhaps,  be 
"ordinary"  corporations,  taking  that  term  with  the  explanation 
already  given,  and  will,  in  so  far  as  they  are  ordinary,  be  unaffected 
— save  under  peculiar  circumstances — by  this  principle. 

Whether  there  are  any  such  ordinary  corporations,  any  which 
are  absolutely  exempt,  save  when  misusing  their  franchises,  from 
the  jurisdiction  of  every  legal  tribunal,  whether  the  intervention 
of  the  Courts  be  sought  on  public  or  on  private  grounds,  is,  as  has 
been  pointed  out,  somewhat  doubtful.  If  there  are  such,  they 
would  seem  a  fortiori  to  be  irresponsible  for,  because  incapable  of 
committing,  or  being  concerned  in.  Ultra  Vires  acts. 

Excluding  these  corporations,  if  any  are  to  be  found,  as  well  as 
commercial  corporations,  there  remain  the  large  numbers  to  which 
this  principle  does  with  more  or  less  stringency  apply.  In  the 
carrying  on  of  their  affairs,  the  Courts  do  intervene  whenever 
they  are  exceeding  or  misusing  their  powers,  or  are  refusing  to  do 
acts  the  doing  of  which  is  imposed  on  them  as  a  duty.  In  briefly 
considering  these  matters,  the  simpler  way  will  be  to  proceed  by 
taking  the  different  classes  of  corporations  as  already  enumerated. 

SECTION   II. — ECCLESIASTICAL   CORPORATIONS. 

These  have  incident  to  them  a  visitor ;  either  the  founder  and  Visitor— 
his  heirs  and  assigns,  or  these  failing,  the  King  and  his  successors.^     ""^^^^  °  ' 
The  supervision  of  the  visitor  is  supreme   as  to  all  matters  of 
internal  arrangement,^  and  in  so  far  as  he  acts  in  accordance  with 
the  rules  and  ordinances  established  and  in  force,  he  excludes  the 
jurisdiction  of  the  Courts.     He  may  be  restrained  if  acting  beyond  Control  over 
his  powers  or  compelled  to  act  if  he  refuses,  but  application  must  B'enoraml 
be  to  the  Queen's  Bench  for  a  prohibition  or  a  mandamus^  and  Chancery. 
not  to  Chancery  ;  but  beyond  this,  in  the  absence  of  a  trust,  the 
Courts  ordinarily  will  not  interpose.*     It  may  be  difiScult  to  deter- 
mine who  is  the  visitor,^  and  sometimes  the  appointment  is  to  be 
gathered  only  from  an  examination  of  the  statutes  generally.® 

But   though  the  jurisdiction  of  the  visitor  is  under  ordinary  whonatrust 
circumstances  exclusive,  and  his  decision  not  examinable  either  ®^'^'^- 
at  law  or  in  equity;  yet  it  is  different  when  trusts  exist.     In  such 
cases  the  Coui'ts  will  have  full  jurisdiction,  and  this  jurisdiction 

1  Rex  V.  St.    Catherine's  Ball,  Cam-  *  Compare  the  case  in  Chancery  cited 

-■-'-   4  T.  E.  233.  in  note  3  with  E-.g.   v.  Dean  ct-  Chapter 


2  King  v.  Bishop  of  Chester,  1  W.  Bl.  of  Eoehester,  17  Q.  B.  1,  20  L.  J.  (Q.  B.) 
22  ;  and  see  Thompson  v.  University  of  467,  which  was  practically  the  same 
London,  33  L.  J.  (Oh.)  625.  decision  at  law. 

3  Whiston  V.  Dearu  &  Chapter  of  «  See  St.  John's  College,  Camhridge  v. 
Eoehester,  7  Hare,  632.  Tndington,     1     Burr.    158 ;    A.-G.     v. 

*  A.-G.  V.  Foundling  Hospital,  2  Ves.  Middleton,  2  Ves.  Sr.  329. 
42. 


186 


NON-COMMEROIAL  CORPORATIONS. 


can  be  invoked  and  enforced  whenever  it  is  necessary  for  the  due 
carrying  out  of  the  trust,i  and  this  equally  with  ecclesiastical 
bodies  as  when  other  corporations  or  only  ordinary  citizens  are 
concerned.  As  ecclesiastical  bodies  of  every  description  have  only 
the  limited  and  special  rights,  powers,  and  capacities  incident  to 
their  office  or  position,  and  to  be  found  expressly  stated  in  their 
charters  or  other  instruments  of  foundation,  or  to  be  determined 
by  implication  therefrom,  or  from  the  peculiar  purposes  for  which 
they  exist,  it  is  evident  that  principles  analogous  to  those  of  the 
doctrine  of  Ultra  Vires  come  into  play  in  veiy  many  ways  in  con- 
nection with  these  corporations.  These  matters  are,  however,  very 
special  and  altogether  foreign  to  the  general  scope  of  this  work, 
and  can  be  fittingly  discussed  only  in  works  which  especially  treat 
of  ecclesiastical  law. 

SECTION   III. — ELEEMOSYNARY   CORPORATIONS. 


Division  of. 


Meaniug  of 
a  charity. 


Powers  of 
visitor  ; 


and  how 
aflFected  by 
a  trust. 


SUB-SECTION   I. — GENERAL   STATEMENT. 

These  have  been  arranged  into  three  groups — religious  bodies, 
educational  institutions,  and  charitable  corporations  in  the  stricter 
and  commoner  use  of  this  expression.  This  division  is  useful 
because  of  the  special  principles,  which,  under  various  circum- 
stances, and  for  particular  reasons,  are  applied  to  these  separate 
classes  by  the  Courts,  and  for  examining  such  principles.  But 
probably  every  instance  of  either  class  is  a  "charity"  in  the 
broad  sense  of  the  term,  as  recognised  in  the  Courts,  and  is  there- 
fore amenable  to  the  general  jurisdiction  and  general  principles 
established  for  the  general  control  of  charities. 

First.  As  to  the  jurisdiction.  Many  eleemosynary  corpora- 
tions,^ have,  like  ecclesiastical  bodies,  a  visitor;  and  what  has 
been  said  above  as  to  the  visitor  applies  equally  with  regard  to 
these  corporations  as  to  those  of  the  last  class.  Within  the  limits 
of  the  authority  bestowed  upon  him,  in  the  absence  of  a  trust,  or 
where  the  trust,  if  any,  does  not  extend  or  regulate,  his  jurisdiction 
is  supreme  and  exclusive. 

But  it  is  otherwise  when  the  existence  of  a  trust  can  be  estab- 
lished. "  Where  there  is  a  clear  and  distinct  trust,  this  Court 
administers  and  enforces  it  as  much  where  there  is  a  visitor,  as 
where  there  is  none.  This  is  clear,  both  on  principle  and  authority. 
The  visitor  has  a  common  law  office,  and  common  law  duties  to 
perform,  and  does  not  superintend  the  performance  of  the  trust, 

'  See  niiislonv.  Dean  am!  Chapter  of  ^  Is  there  any  visitor  of  religious  bodies 

Roeli,estri\  ubi  suprri,  and  the  cases  cited  not  belonging  to  or  under  the  control  of 

in  the  notes  in  Section  iii,  following  in  the  State  Church  ? 
reference  to  chnritable  trusts. 
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which  belong  to  the  various  officers,  which  he  may  take  care  to 
see  are  properly  kept  up  and  appointed."  ^ 

Where  this  trust  is  established,  whatever  be  its  object,  whatever  Examples  of 
be  the  nature  of  the  charity — places  of  worship,  whether  of  the  "  a"*'«^' 
Established  Religion  or  not,^  almshouses  or  hospitals,'  colleges,* 
grammar  schools,^  the  promulgation  of  religious  or  secular 
doctrines,^  works  of  public  utility ; ''  or  any  of  the  very  many 
purposes  which  have  been  decided  to  fall  within  the  spirit 
if  not  the  letter  of  43  Eliz.  c.  4^  and  the  like — ^the  Court  of 
Chancei-y  assumes  jurisdiction,  and  causes  the  trust  to  be  duly 
observed  and  carried  out. 

It  is  not  easy  to  conceive  a  charity  that  does  not,  to  a  greater  or  A  charity  gen- 
less  degree,  partake  of  the  nature  of  a  trust,  and  therefore  to  that  ante  nature^^ 
extent  come  within  the  supervision  of  Chancery.'     It  would  seem,  "i  a  trust. 
upon  general  principles,  that  the  objects  of  the  charity  ought  in 
every  case  to  be  looked  upon  as  cestuis  que  trustent.     The  gift 
has  been  made  or  bequeathed  and  the  charity  created  for  their 
benefit,  and  the  persons  who  for  the  time  being  are  the  legal 
owners   of    the   property   belonging   to   the    charity   are   owners 
thereof,  sub  modo,  that  is,  in  order  to  apply  it  to  the  purposes 
directed  by  the  original  donor, — in  other  words,  they  hold  it  upon 
a  trust. 

Secondly.     As   to    the    principles.     The   broad    ground   upon  General  prin- 
which  the  Courts  proceed  is  the  due  observance,  and  carrying  into  cipleasto 
effect  of  the  founder's  objects  and  regulations,  varying  or  dero- 
gating from  these  only  under  the  compulsion  or  changed  circum- 
stances and  for  the  better  fulfilment  of  what  the  founder  had  in 
view.^" 

The  questions,  whether  considered  to  be  questions  of  Ultra  Vires 
or  of  trust,  whether  of  the  powers  vested  in  or  the  duties  imposed 
on  the  corporation,  will  depend  on  the  construction  placed  upon 

1  Per  Eomilly,   M.E.,   A.-G.   v.   St.  «  A.-G.    v.     Baxter,    1    Vern.    248  ; 

Cross  JTospital,  17  BesLV.  iZ5,  i66  ;  Green       Thornton  v.   Howe,    31   Beav.     14;   Me 


V.  Rutherford,  1  Yes.  Sr.  462  ;  Re  Berk- 
hampstead  School,  2  V.  &  B.  134 
Daugars  v.  Rivaz,  28  Beav.  233. 

2  A.-G.    V.    Pearson,    3    Mer.    400 
Carbyn  v.  French,  4  Tes.  418  ;  A.-G.  v 
Pearson,  7  Sim.  290  ;  Daugars  v.  Rivaz. 
28  Beav.  233  ;  A.-G.  v.  Munro,  2  D.  G. 
&  Sm.  122  ;  A.-G.  v.  Daugars,  33  Beav. 


Michel's  Trusts,  28  Beav.  39  ;  Straus  v. 
Goldsinid,  8  Sim.  614. 

'  Johnson  v.  Swann,  3  Madd.  457 ; 
Trustees  of  the  British  Museum  v.  White, 
2  S.  &  S.  694. 

*  See  University  of  London  v.  Yarrow, 
23  Beav.  169,  26  L.  J.  (Ch.)  430  ;  Jones 
v.    Williams,  Amb.  651  ;  and  a  useful 


621 ;    See     Re     Scarborough     Charity  note  as  to  what  objects  are  within  the 

Petitions,  1  Jur.  36  ;  Shore  v.  Wilson,  9  statute,   Loscombe  v.    Wintringham,    13 

CI.  &  F.  355.  Beav.  87,  89-91. 

'  A.-G.  V.  St.  Cross  Hospital,  17  Beav.  '  See  Hayman  v.  Governing  Body  of 

435.     See  Philpott  v.  St.  George's  Hos-  Rugby  School,  18  Eq.  28. 

vital,  27  Beav.  107;  A.-G.  Y.Browne's  ">  See  Dartmouth  College  v.  Woodward, 

Sospital,  n  Sim.  1S7,  19  li.  J.  {Ch.)  73.  4   Wheat.    518;    Phillips    Academy   v. 

*  A.-G.    V.    Sydney    Svssex    College,  King,  12  Mass.   564 ;   and  oases  in  the 

Cambridge,  i  Ch.  722.  notes  following. 

5   Wilkinson  v.  Malin,  2  C.  &  J,,  636. 
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What  pro- 
ceedings are 
Ultra  Vires. 


Schools — 
for  classics  ; 


elementary  ; 


particular 
district. 


Powers  of 
Charity  Com- 
missioners. 


the  instruments  under  which  the  charity  was  primarily  founded, 
or  by  which  its  constitution  has  been  subsequently  modified. 
Any  going  beyond  or  abandonment  of  the  original  scope  or  object 
of  the  charity  will  be  Ultra  Vires,  unless  expressly  permitted  by 
the  legislature,!  or  compelled  by  necessity,**  or  excused  by  lapse  of 
time  and  custom.' 

Thus,  schools  founded  for  giving  instruction  in  classics  may  not 
be  converted  into  establishments  for  teaching  merely  elementary 
English.*  Nor,  on  the  other  hand,  can  one  intended  for  the  diffu- 
sion of  elementary  knowledge  be  restricted  to  the  teaching  of 
higher  subjects  only." 

So,  schools  endowed  for  the  benefit  of  a  particular  town  or 
district  will  not  be  thrown  open  to  the  whole  kingdom,®  unless 
under  special  circumstances,  such  as  a  very  large  increase  in  the 
income.''' 

But  a  departure  from  the  strict  directions  or  words  and  lan- 
guage employed  by  the  founder  will  be  permitted,  if  thereby  his 
manifest  intention  can  be  the  better  fulfilled.^  And  in  recent 
times  there  has  been  by  statute,  vested  in  the  Court  of  Chancery, 
an  extensive  authority  of  dealing  with,  and  reconstituting,  endowed 
and  grammar  schools,  and  approving  of  modifications  in  their 
constitution  and  regulations.^ 

Of  course  no  eleemosynary  body  can  validly  enter  into  contracts 
outside  its  true  scope.  Thus,  a  society  incorporated  for  religious 
purposes  cannot  contract  for  a  steamboat  excursion.^"  But  all  such 
bodies  may,  like  commercial  corporations,  engage  in  what  is 
reasonably  incident  to  the  purposes  of  their  foundation.!^ 

In  considering  charitable  corporations,  it  must  not  be  forgotten 
that  the  Charity  Commissioners  possess  very  extensive  powers  of 
supervision  and  control,  and  that  their  consent  and  authorisation 
have  to  be  obtained,  in  respect  of  the  doing  of  anything  which 
affects  the  essential  constitution  of  the  charity,  and,  especially  by 
the  Charitable  Trusts  Act,  1853,  prior  to  bringing  any  suit,  peti- 

'  See  A.-G.  v.  Margaret,  <tc,  1  Yern. 
55  :  He  HigligaU  School,  2  Jur.  774  ;  Be 
Heading  Dispensary,  10  Sim.  118.  But 
ill  the  United  States  it  i3  doubtful 
whether  the  legislature  lias  this  power. 
See  Plymouth  v.  Jackson,  15  Penn.  44  ; 
A.-O.  V.  Clergy  Soc,  10  Rich.  604. 

2  See  He  Ashton's  Charity,  27  Beav. 
115. 

■>  A.-G.  V.  Hartley,  2  J.  &  W.  353  ; 
J.-G.  V.  Myddhton,  2  Yes.  Sr.  827.  See 
7i'(:  Chcrtsnj  Market,  6  Price,  261  ;  A.-G. 
V.  Guidd,  28  Bcnv.  485. 

■>  A.-G.  V.  Mansfield,  2  Euss.  601. 
See  lie  Marlborough  School,  13  L.  J.  (Ch.) 
3  ;  ]li:  Free  Grammar  .S'chool  of  Chljynng 
,Siilhiry,   8   L,  J,   (Ch.)  13;  He   Rugby 


See 


Sdiool,  1  Boav.  457. 

*  A.-G.  V.  Jaclismi,  2  Keen,  541. 
Be  ManchcMer  School,  2  Ch.  497. 

*  Bcrkhampstead  School  Case,  1  Eq. 
102,  ^ 

^  Re  Lattjmcr's  Charity,  7  Eq.  353. 

'  A.-G.  V.  WhiteUy,  11  Ves.  241  ; 
American  Academy  v.  Harvard  Coll.,  12 
Gray  (78  Mass.),  582  ;  Silcox  v.  Harper, 
32  Ga.  639. 

'  See  3  &  4  Vict.  c.  77  ;  23  &  24  Vict, 
c.  11  ;  31  &  32  Vict.  cc.  32  and  118  ;  32 
&  33  Vi:t.  cc.  56  and  58. 

'»  Harriman  v.  \st  Bryan  Baptist 
Church,  36  Amer.  117  ;  63  Ga.   186. 

"  fee  Amhurst  Academy  v.  Cowls,  6 
Pick.  (23  Mass.)  427,  ante,  p.  125. 
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tion,  or  other  legal  proceeding  relating  to  the  charity  or  its  funds.i 

Now,  also,  by  the  Chaiitable  Trustees  Incorporation   Act,  1872, 

they  are  empowered  to  grant  a  certificate  of  registration  to,  and 

thereby  to  incorporate,  the  trustees  of  any  charity  for  religious.   Incorporating 

educational,  literary,  scientific,  or  public  purposes. 


a  charity. 


SUB-SECTION   II. — RELIGIOUS    BODIES. 

There  is  one  point  in  connection  with  religious  bodies,  incorpo-   Jurisdiction  of 
rated  or  not,  which  requires  particular  attention,  viz.,  as  to  the  oy^i.  "eligious 
principles  to  be  followed  in  determining  the  rights  of  the  parties  disputes. 
concerned,  when  disputes  arise. 

In  cases  of  this  kind,  the  English  Courts  hold  it  to  be  their  duty 
to  decide  as  to  matters  of  doctrine,  worship,  and  form  of  govern- 
ment in  favour  of  those,  whether  a  minority  or  majority  of  the 
congregation,  who  are  adhering  to  the  doctrine  professed  by  the  The  original 
congregation,  the  form  of  worship  in  practice,  and  the  mode  of  te  followed. 
government  of  the  church  in  operation  at  the  time  of  its  foundation 
or  of  the  church  or  body  with  which  it  was  connected  at  the 
time  the  trust  was  declared.^ 

If,  however,  the  congregation  be  not  described  in  the  original 
donation  or  terms  of  subscription,  as  in  connection  with,  or  under 
the  ecclesiastical  jurisdiction  of  any  particular  body  of  worshippers, 
it  may  change  its  relation,  and  by  consequence  it  may  modify  or 
revise  its  form  of  government,  provided  there  be  in  such  change  no 
radical  departure  from  the  original  faith  or  doctrine.^ 

As  regards  all  these  ^matters  the  real  wish  of  the  founders  will 
as  far  as  possible  be  discovered  and  observed.* 

But  if  nothing  is  forthcoming  to  show  what  was  the  intention  of 
the  original  founders,  then  the  practice  of  the  congregation  who  in 
fact  have  worshipped  in  the  building  or  controlled  the  funds  as  to 
which  questions  have  arisen  will  determine  the  decision  of  such 
questions.^ 

These  principles  have  been  adopted  and  affirmed  in  some  of  the  This  followed 
United  States.  It  has  been  so  decided  by  the  Supreme  Court  j?  *''®  ^"^'^"^ 
of  Massachusetts,®  and  of  other  states,''  and  recently  in  two  suc- 


•  Braund  v.  Earl  of  Devmi,  3  Ch.  800  ; 
Holme  V.  Guy,  5  C.  D.  901  ;  Glen  v. 
Gregg.  21  C.  D.  513. 

2  Per  Lord  Eldon,  C,  in  A.-G.  v. 
Pearson,  3  Meriv.  400  ;  and  per  Burn- 
side,  J.,  in  App.  V.  Lutheran  Congrega- 
tion, 6  Barr.  201.  See  the  full  and 
valuable  judgment  in  A.-G.  v.  Olapham, 
10  Hare,  540,  relating  to  the  constitution, 
&c.,  of  the  Wesley  an  Methodists. 

3  See  Presbyterian  Congregation  t. 
Johnston,  1  Watts  &  Serg.  9 ;  Zutheran 
Congregationof  Pine  Hilly,  St.  Michael's, 


&c.,  of  Pine  Sill  (12  Wright),  48  Penn.  20. 

''E.g.,  as  to  whether  the  institution 
is  ecclesiastical  or  ia,y— A.-G.  t.  St.  Cross 
Hospital,  17  Beav.  435  ;  A.-G.  v.  St. 
John's  Hospital,  Bath,  2  C.  D,  554  ;  of 
what  religion  the  trustees  or  governors 
ai-e  to  be — same  cases,  a-adA.-G.  v.  Cal- 
vert, 23  Beav.  248,  257  ;  A.-G.  v.  Bwice, 
6  Eq.  563. 

"  A.-G.  V.  Bunce,  6  Eq.  663. 

"  Baker  v.  Fales,  16  Mass.  487.  i 

'  Stebbins  v.  Jennings,  10  Pick.  (27 
Ma5s.)171  ;  !Vat:on  v.'jo.i-.',  1  Zab.  653. 
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Disputes  in 
respect  of 
religious 
hodies. 


(1.)  Where 
the  original 
donor  has  laid 
down  rules. 


cessive  appeals^  to  the  Supreme  Court  of  Pennsylvania,  wherein  the 
Court  decided  that  the  title  to  and  use  of  the  church  property,  of 
a  divided  congregation,  and  the  offices  pertaining  thereto,  belonged 
to  that  part,  though  a  minority,  which  adhered  to  the  ecclesiastical 
laws,  usages,  and  principles  of  the  denomination  under  which  the 
church  was  constituted. 

So  where  there  was  a  corporation  styled  the  "Unitarian  Society 
of  Christians,",  and  the  pastor  after  a  time  avowed  publicly  that  he 
was  "  neither  a  Unitarian  nor  a  Christian,"  whereupon  a  majority 
of  the  congregation  formed  a  new  society,  and  kept  the  old  meet- 
ing-house and  the  pastor,  on  a  suit  by  the  minority,  the  majority 
and  the  pastor  were  restrained  from  so  acting.^ 


'  Schnorr's  Appeal,  5  Amer.  415,  67 
Penn.  138  ;  and  JRoshi's  Appeal,  8  Amer. 
275,  69  Penn,  462  ;  both  in  1871.  Is  it 
so  in  New  York  ?  See  Petty  Y.  Tooker,  21 
N.  Y.  267 ;  Bunnell  v.  Associate  Re- 
formed Church,  44  Barb.  282.  In  Schorr's 
Appeal,  Sharswood,  J.,  stated  very  clearly 
the  principles  governing  such  questions  : 
— "When  the  fomiders  or  donors  have 
clearly  expressed  their  intention  that  a 
particular  set  of  doctrines  shall  be  taught, 
or  a  particular  form  of  worship  and 
governmeut  maintained,  it  is  not  in  the 
power  of  individuals  having  the  manage- 
ment of  the  institution,  at  any  time  to 
alter  the  purpose  for  which  it  was 
founded.  When  a  church  has  been 
organized,  and  been  endowed  whether 
by  donation  or  by  subscription,  as  be- 
longing to  any  particular  form  of  church 
government,  it  cannot  break  off  that 
connection  and  government.  When, 
however,  it  is  not  described  in  the  ori- 
ginal donation  or  term  of  subscription 
as  in  connection  with  or  under  the 
ecclesiastical  jurisdiciion  of  any  parti- 
cular body,  it  may  change  its  relation, 
provided  there  be  in  such  change  no 
radical  departure  from  the  original  faith 
or  doctrine.  In  church  organizations, 
those  who  adhere  and  submit  to  the 
regular  order  of  the  church,  local  stnd 
general,  though  in  a  minority,  are  the 
true  congregation  and  corporation,  if  in- 
corporated. The  title  to  the  church 
property  of  a  divided  congregation,  is 
in  that  part  of  it  which  is  acting  in 
harmony  with  its  own  law ;  and  tht- 
ecclesiastical  laws,  usages,  customs,  and 
principles  which  were  accepted  among 
them  before  the  dispute  began,  are  the 
standards  for  determining  which  party 
is  right." 

In  the  latter  of  these  cases  the  exact 
point  was  whether  a  majority  of  a  con- 
gregation organized  as  a  branch  of  the 
tierman  Reformed  Church  could  modify 
or  alter  the  constitution  as  such  branch. 
With  reference  to  this  question,  this 
same   judge    snid  [Koshi's  Ap2>cal,   vbi 


sup.) : — "  By  organizing  as  a  German 
Keformed  Church  the  society  in  question 
ex  vi  termini  agreed  to  submit  its  spiritual 
regulation  to  this  constitution  and  form 
of  government.  .  .  .  They  might  indeed 
as  individuals  have  formed  any  kind  ot 
church  they  pleased,  independent  or  con- 
nected with  any  other  ecclesiastical  or- 
ganization. The  land  was  before  them, 
but  they  must  cease  to  be  a  German 
Reformed  Church,  and  abandon  all  claim 
to  hold  any  of  the  property  of  that 
Church.  It  was  a  part  of  their  religious 
liberty,  guaranteed  to  them  by  the  con- 
stitution of  the  commonwealth,  to  sepa- 
rate from  their  former  association  if  they 
became  dissatisfied  with  its  faith  or 
order,  and  build  for  themselves  another 
church,  and  organize  on  other  principles  ; 
but  it  was  no  part  of  that  liberty  to 
appropriate  to  themselves  in  their  new 
capacity  property  which  had  been  so- 
lemnly consecrated  to  other  uses." 

'  Rale  V.  Everett,  16  Amer.  82  ;  53  N. 
H.  9  ;  Cowan  v.  Wright,  23  Grant,  (Ont. 
Chy.  1876),  616  ;  Avery  v.  Baker,  20 
Amer.  St.  Rep.  672,  27  Neb.  388. 

In  Waisom,  v.  Jones,  13  "Wall.  679,  722, 
there  is  an  exhaustive  summary  of  the 
law  and  principles  which  are  observed 
by  the  Courts  in  deciding  questions  re- 
specting the  property  of  religious  bodies 
when  disputes  arise.  Miller,  J.,  there 
says:  "  The  (juestions  which  have  come 
before  the  Civil  Courts  concerning  the 
rights  to  property  held  by  ecclesiastical 
bodies  may,  .so  fur  as  we  have  been  able 
to  e.xamine  them,  be  profitably  classified 
under  three  general  heads,  which,  of 
course,  do  not  include  cases  governed  by 
considemtions  applicable  to  a  church 
established  and  supported  by  law  as  the 
religion  of  the  State. 

"  1 .  The  first  of  these  is  when  the 
property,  which  is  the  subject  of  con- 
troversy, has  been  by  the  deed  or  will 
of  the  donor,  or  other  iustrument  by 
which  the  property  is  held,  by  the  ex- 
press terms  of  the  iustrument,  devoted 
to  the  teaching,  support,  or  sjiread  of 


muJMi/irAr.. 
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SECTION  IV.— STTBOEDINATE  ADMINISTRATIVE  BODIES. 


1.  Municipal  Corporations. 


Prior  to  the  Municipal  Corporations  Act,  1835,  municipal  cor 
porations  were  "ordinary"  corporations- 


Older 


using  that  term  in  the  m^ii^ip?! 
°  corporations. 


some  specific  form  of  religious  doctrine 
or  belief. 

"  2.  The  second  is  when  the  property 
is  held  by  a  religious  congregation, 
which,  by  the  nature  of  its  organization, 
is  strictly  independent  of  other  ecclesias- 
tical associations,  and,  so  far  as  church 
goTernment  is  concerned,  owes  no  fealty 
or  obligation  to  any  higher  authority. 

"3.  The  third  is  where  the  religious 
congregation  or  ecclesiastical  body  hold- 
ing the  property  is  but  a  subordinate 
member  of  some  general  church  organi- 
zation, in  which  there  are  superior  eccle- 
siastical tribunals,  with  a  general  and 
ultimate  power  of  control,  more  or  less 
complete,  in  some  supreme  judicatory 
over  the  whole  membership  of  that 
general  organization. 

"  In  regard  to  the  first  of  these  classes, 
it  seems  hardly  to  admit  of  a  rational 
doubt  that  an  individual,  or  an  associa- 
tion of  individuals,  may  dedicate  pro- 
perty by  way  of  trust  to  the  purpose  of 
sustaining,  supporting,  and  propagating 
definite  religious  doctrines  or  principles, 
provided  that  in  doing  so  they  violate 
no  law  of  morality,  and  give  to  the 
instrument  by  which  their  purpose  is 
evidenced,  the  formalities  which  the 
laws  require. 

"And  it  would  seem  also  to  be  the 
obvious  duty  of  the  Court,  in  a  case 
properly  made,  to  see  that  the  property 
so  dedicated  is  not  diverted  from  the 
trust  which  is  thus  attached  to  its  use. 
So  long  as  there  are  persons  qualified 
within  the  meaning  of  the  original  dedi- 
cation, and  who  are  also  willing  to  teach 
the  doctrines  or  principles  prescribed  in 
the  act  of  dedication,  and  so  long  as 
there  is  any  one  so  interested  in  the 
execution  of  the  trust  as  to  have  a 
standing  in  Court,  it  must  be  that  they 
can  prevent  the  diversion  of  the  propert 
or  fund  to  other  or  different  uses.  This 
is  the  general  doctrine  of  Courts  of  equity 
as  to  charities,  and  it  seems  equally  ap- 
plicable to  ecclesiastical  matters. 

"In  such  case,  if  the  trust  is  confided 
to  a  religious  congregation  of  the  inde- 
pendent or  congregational  form  of  church 
government,  it  is  not  in  the  power  of  the 
majority  of  that  congregation,  however 
preponderant,  by  reason  of  a  change  of 
views  on  religious  subjects,  to  carry  the 
property  so  confided  to  them  to  the 
support  of  new  and  conflicting  doc- 
trine  


"The  second  class  of  cases  which  we 
have  described,  has  reference  to  the  case 
of  a  church  of  a  strictly  congregational 
or  independent  organization,  governed 
solely  within  itself,  either  by  a  majority 
of  its  members,  or  by  such  other  local 
organism  as  it  may  have  instituted  for 
the  purpose  of  ecclesiastical  government ; 
and  to  property  held  by  such  a  church, 
either  by  way  of  purchase  or  donation, 
with  no  other  specific  trust  attached  to 
it  in  the  hands  of  the  church,  than  that 
it  is  for  the  use  of  that  congregation  as  a 
religious  society.  In  such  cases,  where 
there  is  a  schism  which  leads  to  a  separa- 
tion into  distinct  and  conflicting  bodies, 
the  rights  of  such  bodies  to  the  use  of  the 
property  must  be  determined  by  the 
ordinary  principles  which  govern  volun- 
tary associations.  If  the  principle  of 
government  in  such  cases  is  that  a 
majority  rules,  then  the  numerical 
majority  of  members  must  control  the 
right  to  the  use  of  the  property.  If 
there  be  within  the  congregation  officers 
in  whom  are  vested  the  powers  of  such 
conti'ol,  then  those  who  adhere  to  the 
acknowledged  organism  by  which  the 
body  is  governed,  are  entitled  to  the 
use  of  the  property     .... 

"But  the  third  of  these  classes  ot 
cases  is  the  one  which  is  oftenest  found 
in  the  Courts,  and  which,  with  reference 
to  the  number  and  difiiculty  of  the  ques- 
tions involved,  and  to  other  conside- 
rations, is  every  way  the  most  important. 
It  is  the  case  of  property  acquired  in 
any  of  the  usual  modes  for  the  general 
use  of  a  religious  congregation,  which  is 
itself  part  of  a  larae  and  general 
organization  of  some  religions  denomi- 
nation, with  which  it  is  more  or  less 
intimately  connected  by  religious  views 
and  ecclesiastical  government  .... 
In  this  class  of  cases,  we  think  the  rule 
of  action  which  should  govern  the  OivU 
Courts,  founded  in  a  broad  and  sound 
view  of  the  relations  of  Church  and 
State,  under  our  system  of  laws,  and 
supported  by  a  preponderating  weight 
of  judicial  authority  is,  that  whenever 
the  questions  of  discipline,  or  of  faith, 
or  ecclesiastical  rule,  custom,  or  law, 
have  been  decided  by  the  highest  of 
these  Church  judicatories  to  which  the 
matter  has  been  carried,  the  legal  tri- 
bunals must  accept  such  decisions  as 
final,  and  as  binding  on  them  in  their 
ajiplication  to  the  case  before  them. " 


(2.)  Where 
not  so  and 
the  sect  is 
independent 


(3.)  Where 
the  body 
belongs  to 
another  larger 
body. 


Principles  of 
law  relating  to 
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NON-COMMEECIAI.  CORPOKATIONS. 


Effect  of  5  &  6 
Will.  IV.  c.  76. 


Section  92. 

All  rents,  &o., 
of  municipal 
corporations 
to  form 
together 
the  Borough 
Fund. 


What  are  the 
purposes  of 
municipal 
corporations. 


sense  and  with  the  explanation  already  given  it.^  Only  certain  of 
the  then  existing  municipal  corporations  were  within  the  Act,  viz., 
those  enumerated  in  schedules  A  and  B  annexed  thereto.  The 
others  were  unaffected  by  the  Act.^ 

This  statute,  however,  as  to  municipal  bodies  coming  within  it^ 
completely  altered  their  nature,  constituting  them  trustees  of  their 
corporate  property  for  public  purposes,  and  impressing  a  trust 
upon  this  property.  Any  diversion  of  the  municipal  property, 
personal  *  or  real,  to  purposes  other  than  those  prescribed  by  the 
Act  will,  consequently,  be  illegal,  on  the  double  ground  of  its 
being  a  breach  of  trust  and  also  Ultra  Vires.  It  defined  and 
limited  (in  connection  with  subsequent  statutes  relating  to  special 
matters)  the  purposes,  the  "scope,"  of  municipal  corporations  by 
the  specific  provisions  of  section  92,  which  threw  into  one  fund 
styled  the  "Borough  fund,"  the  rents  and  profits  of  all  heredita- 
ments,^ and  the  interest,  dividends,^  and  annual  proceeds  of  all 
monies,  dues,  chattels,  &c.,  belonging  or  payable  to  the  corpo- 
rations scheduled,  including  every  fine  or  penalty  for  any  offence 
against  the  Act  (the  application  of  which  had  not  been  already 
provided  for) ;  and  enacted  how  and  for  what  purposes  such 
Borough  Fund  should  be  applied.''' 

The  purposes  closely  limited  by  this  section,  and  by  the  rigid 
construction  put  upon  it  by  the  Courts,  have  been  in  various  ways 
somewhat  widened  by  later  legislation.  The  expenses  of  public 
baths  and  wash-houses,^  of  buildings  for  covered  swimming  baths 
and  gymnasiums,'  of  libraries  and  museums,^"  of  literary  insti- 


'  Ante,  pp.  54-5.  See  also  Sex  v. 
WaUo'ii,  2  T.  R.  199;  Mayor,  dkc,  of 
Colchester  v.  Lowten,  1  V.  &  B.  226, 
244 ;  Holdsworth  v.  Mayor,  ibc. ,  of 
Dartmouth,  11  Ail.  &  E.  490  ;  £van  v. 
Corp.  of  Avon,  29  Beav.  144  ;  Com.  Dig. 
Franchise,  F.  11,  18.  Compare  Crooi- v, 
Corp.  ofSeaford,  6  Ch.  551. 

^  After  the  Act  of  1835  municipal  cor- 
porations were  commonly  distinguished 
into  "reformed "  and  " unreformed "  ac- 
cording as  they  were  or  were  not  within 
and  subject  to  that  statute.  The  ' '  Jluui- 
cipal  Corporations  Act,"  1883,  46  &  47 
Vict.  c.  18,  applies  to  the  cor]iorations 
enumerated  in  its  schedules  (being  mo&t 
of  the  unreformed  bodies),  and  provides 
that  after  dates  named  they  shall  cense 
to  be  corporations  unless  previously 
they  shall  have  obtained  charters;  and 
that  their  property  shall  be  applied  by 
the  Charity  Comniissioners. 

s  Seealso7WiU.IV,&lVict.  c.  78,s.49, 
enabling  the  Crown  by  charter  to  extend 
5  &  6  Will.  IV.  c.  76  to  other  towns. 

■*  A.-O.  V.  Mayor,  Ac,  of  Liverpool, 
1  My.  &  Cr.  199. 

'  See  Reg.  v.  Mayor,  iCr.,  of  Lixcrpool, 


9  A.  &  E.  435;  Heg.  v.  Exminster,  12 
A.  &  E.  2,  and  4  &  5  Vict.  o.  48,  as  to 
i-ateability  for  the  poor.  Whether  the 
property  held  for  public  jiurposes  can  be 
taken  in  execution  ?  See  Doe  d.  Parr  v. 
Koc,  1  Q.  B.  700  ;  ante,  p.  112,  n.  6. 

'  The  principal  may  not  be  spent. 
Ex  parte  Mayor,  <tc.,  of  Hythe,  4  Y.  & 
C._(Ex.)55. 

''  As  to  the  purposes  for  which  the 
Borougb  Fund  may  be  applied,  see  Ad- 
dison V.  Mayor,  <t;c.,  of  Preston,  12  C.  B. 
108  ;  Jontsv.  Mayor,  <tc.,  of  Carmarthen, 
8  M.  &  W.  605  ;  Reg.  v.  Mayor,  ct-c,  of 
Gloucester,  5  Q.  B.  862  ;  A.-O.  v.  Mayor, 
dr.,  of  Xrwcasth-upon-Tyne,  1892,  A.  C. 
568  ;  and  the  cases  cited  post,  pp.  193-6. 

"  9  &  10  Vict.  c.  74 ;  Mulholland  v. 
Corp.  of  Belfast,  9  Ir.  Ch.  29L'.  See 
Cotcleti  V.  Mayor,  d-c.,  of  Sunderland,  6 
H.  &  N.  565. 

"  41  &  42  Vict.  c.  14. 

'»  8  &  9  Vict.  c.  43  ;  18  &  19  Vict.  c.  70  ; 
29  &  30  Vict.  c.  114  ;  34  &  35  Vict.  o.  71. 
See  Harrison  v.  Mayor,  <fce.,  of  South- 
ampton, 2  Sm.  &  G.  387 ;  £x  parte 
JBrown,  31  L.  J.  M.  C.  108  ;  A.-O.  v. 
Corp.  of  Sunderland,  2  C.  D.  634. 
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tutions,^  of  luuatic  asylums,-  of  bridges/  of  recreation  and  pleasure-  Extension  of 
grounds,*  of  highways,^  whether  in  connection  with  the  erection  or  statute. 
the  repair  and  continuance  thereof,  may  be  defrayed  out  of  the 
corporate  funds  to  the  extent  and  subject  to  the  conditions  set 
forth  in  the  statutes  severally  relating  to  these  matters. 

These  objects  so  enumerated  are,  however,  the  only  objects  and  The  funds  can 
purposes  towards  which  the  corporate  funds  can  be  applied.     No  no  otw 
matter  how  useful  to  ordinary  apprehension  certain  purposes  may  pi^rposes, 
be,  if,  in  the  opinion  of  the  Courts,  these  purposes  are  not  "  for 
the  public  benefit "  as  intended  by  the  Act,  the  proposed  expendi- 
ture will  be  unlawful.^     By  35  &  36  Vict.  c.  91,  however,  the 
expense  attendant  upon  applications  to  Parliament  may,  subject  except  appH- 
to  the  conditions  therein  specified,  be  defrayed.     With  this  excep-  parliament, 
tion  the  above  statutes  constitute  a  code  of  powers  and  purposes 
outside  which  a  municipal  corporation  may  not  go,  except  so  far 
as  other  duties  and  liabilities  are  thrown  upon  it  by  the  Public  Examples  of 
Health  Acts  and  similar  statutes  of  general  application,  or  by  expenditure. 
special  Acts   relating  to   particular   corporations.''      In   A.-G.  v.   Endowing 
Aspinall,^  an  injunction  was  granted  against  the  endowment  of  P'^ce  of 
places  of  worship  at  the  borough  expense;  though,  in  A.-G.  v. 
Mayor,  <fec.,  of  Warwick'^  the  defendants  were  allowed  to  defray, 
from  time  to  time,  the  expense  of  repairing  a  certain  pew  in  the 
parish  church.     In  A.-G.  v.  Mayor,  &c.,  of  Poole}°  a  similar  order  Compensation 
was  issued  with  respect  to  a  proposal  to  award  out  of  the  corporate  office.  °  '^  "^ 
funds  compensation  for  the  emoluments  of  offices  abolished.     So  Levying  rates. 
the  levying  of  rates,^^  or  the  granting  of  leases  ^^  by  the  corporation  Granting 
will  be  restrained  if  it  appears  that  these  things  are  about  to  be    ^^^^.'    °' 
done  from  improper  motives.     As  will  be  seen  hereafter,  appli-  Parliament, 
cations  to  Parliament  at  the  corporate  expense,^^  or  the  engaging 
in  litigation,!*  save  strictly  and  solely  in  the  protection  of  the  Legal  pro- 
corporate   privileges   or   property,  are   Ultra  Vires  and    will    be   '^^  '"^^' 
prevented. 

And  not  only  this — not  only  will  positive  and  direct  violations  The  corporate 

property  must 

1  17  &  18  Vict.  u.  112.  existing,  will  receive  a  liberal  construe-   ^^  carefully 

2  16  &  17  Vict.  c.  97;  18  &  19  Vict.      tion.     See  Index,  titles,   "Public  Cor-   niana^efl- 
c.  105;  25  &  26  Vict.  c.  Ill  ;  28  &  29      porations,"  "Powers,"  "Privileges." 

Vict.  c.  80.  ''  See  A.-G.   v.   Mayor,  die,  of  Sir- 

3  13  &  14  Vict.  c.  64.  mingham,  3  Eq.  562. 
■*  22  Vict.  c.  27.     See  also  23  &  24  «  2  My.  &  Cr.  613. 

Vict.  c.  30 ;  26  &  27  Vict.  i;.  13;  and  34  «  ig  Jur.  962,  15  L.  J.  (Q.  B.)  306. 

&  35  Vict.  c.  13.  >»  4  My.  &  Cr.  17 ;  A.-G.  v.  WiUon, 

*  25  &  26  Vict.  c.  61.  Cr.  &  Ph.  1. 

^  See  post,  chap.  xi.  and  chap,   xiv.,  "  A.-G.  v.  Mayor,,  Jic,  of  Lichfield, 

and    the   cases   there  -cited,    especially  11  Beav.  121. 

A.-G.  V.  Mayor,  tSic,  of  Sheffield,  L.  R.  '^  A.-G.  v.  Mayor,  Se.,  of  Yarmouth, 

6  Q.  B.  652.  21  Beav.  625. 

Municipal    corporations    are  however  '^  Part  iii.  chap.  xi.    Except  so  far  as 

"public"    corporations,    and    therefore  allowed  by  35  &  36  Vict.  c.  91. 
their  powers  and  capacities,  when  really  "  Part  iii.  chap.  xiv. 

B.U.V.  O 
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KON-COMMEKCIAL  CORPORATIONS. 


Corporate  real 
estate  may  not 
be  alienated, 
except  on  cer- 
tain defined 
conditions. 


Debt  good 
though  mort- 
gage bad. 


of  the  purposes  indicated  be  restrained,  but  due  care  must  be 
shown  in  the  management  of  the  corporate  property.  Therefore 
the  immingling  the  municipal  funds  in  any  transaction  which, 
from  circumstances  beyond  the  corporate  control,  may  cause  the 
loss  of  those  funds,  such  as  in  the  purchase  of  a  sub-lease,  the 
original  demise  of  which  contains  covenants  forfeiting  the  whole 
lease  on  breach  of  the  same,  will  be,  if  not  absolutely  Ultra  Vires 
or  illegal,  so  far  improper  that  specific  performance  of  such  an 
agreement  will  not  be  enforced.^ 

Not  only  is  the  application  of  the  municipal  funds  confined  to 
the  limited  and  definite  objects  specified  above  (and  now  by  the 
Municipal  Corporations  Act,  1882),  but  by  section  94  of  the  Act  of 
1835,  and  now  by  section  108  of  the  Act  of  1882,  an  absolute  bar 
is  placed  upon  the  alienation,  whether  permanently  or  as  a  security, 
of  the  municipal  real  estate — save  for  terms  not  exceeding  thirty- 
one  years,  and  upon  conditions  laid  down  by  the  statute — unless 
it  be  with  the  consent  of  the  Commissioners  of  the  Treasury,  or 
any  three  of  them,  which  consent  has  to  be  strictly  followed.^  It 
was,  however,  held,  in  Payne  v.  Mayor,  &c.,  of  Brecon,^  that  the 
covenants  in  a  mortgage,  charging  the  municipal  estates,  and 
which  had  been  made  without  the  consent  of  the  Commissioners 
first  obtained,  were  valid  and  enforceable  against  the  corporation, 
and  that  although  the  money  had  not  been  borrowed  for  any  of 
the  purposes  set  forth  in  section  92  of  the  Act  of  1835. 

The  general  principles  of  Ultra  Vires,  and  of  trusts  affecting 
municipal  corporations  and  other  public  bodies  are  substantially 
the  same  where  English  law  or  equity  prevails.  But,  of  course 
the  Municipal  Corporations  Acts  do  not  apply  outside  the  United 
Kingdom.  Consequently,  in  the  United  States  and  the  Colonies,  for 
the  determination  of  the  powers  and  capacities,  rights  and  liabili- 
ties, of  municipal  corporations  and  other  public  bodies  recourse 
must  be  had  to  the  charter  of  incorporation  or  local  statutes  affect- 
ing each  particular  body.*     Although  these  are  generally  and  in 


'  MulhoUmidx.  Corp.  of  BelfaM,  9  Ir. 
Ch.  292  ;  compare  ante,  pp.  Sl-2. 

^  See  Arnold  v.  Mayor,  ic,  of  Gravcs- 
end,  2  K.  &  J.  574,  25  L.  J.  (Ch.)  776. 

As  to  the  effect  of  a  mortgage,  &c., 
without  the  consent  of  the  Treasury,  see 
Payne  v.  Mayor,  d-c. ,  of  Brecon,  3  H.  & 
jr.  572;  Holdmu'orth  v.  Mayor,  dr.,  of 
Dartmouth,  11  Ad.  &  E.  490  ;  Pallister 
V.  Mayor,  <i-c.,  of  Oravcscnd,  9  0.  B. 
774 ;  Same  v.  Same,  and  Arnold  t 
Same,  2  K.  &  J.  574,  25  L.  J.  (Ch.) 
776 ;  Dc  Winton  v.  Mayor,  &c.  of 
Brecon,  26  Beav.  533. 

A  corporation  may  grant,  without  this 
approhation,  lands,  &o.,  for  baths  and 


washhouses,  9  &  10  Vict.  c.  74 ;  for 
public  recre.ition-grouiKls,  22  A'ict.  ^. 
27  ;  and  for  certain  military  purposes, 
35  &  36  Yict.  c.  68.  J    i-    r        . 

^  3  H.  &  N.  572,  27  L.  J.  (Ex.)  495  ; 
and  see  the  cases  cited  in  note  2. 

••  It  is  laid  down  In  the  United  States 
that  the  doctrine  of  Ultra  Vires  applies 
with  greater  strictness  to  municipal 
bodies  than  to  mercantile  corporations. 
See  Kewhery  v.  Fox,  5  Amer.  St.  Rep. 
830,  37  Miun.  141  ;  Mobile  v.  R.  R.  Co., 
5  Amer.  St.  Rep.  342,  84  Ala.  115; 
Huemig  v.  City  of  Rock  Island,  15  Amer. 
St.  Rep.  129. 


MUNICIPAL. 


195 


substance  the  same,  they  may  have  considerable  variation  iu 
details.  Many  of  the  decisions  iu  the  United  States  and  the 
Colonies  have  turned  to  a  greater  or  less  extent  on  the  provisions 
of  such  special  charters  or  acts  of  the  legislature.^ 

The  power  of  municipal  corporations  in  relation  to  the  passing 
and  enforcing  of  ordinances  or  by-laws  has  been  the  subject  of 
numerous  decisions  in  the  United  States  and  the  colonies.  The 
more  important  modern  cases,  where  the  respective  ordinances  were 
held  to  be  valid  ^  or  invalid,^  are  mentioned  in  the  notes  below. 


'  Where  a  charter  authorised  a  city  to 
acquire  real  and  personal  property  for 
the  "use,  convenience,  and  improve- 
ment of  the  city,"  it  could  not  huy  real 
estate  for  the  exclusive  benefit  of  a  fair 
association  to  enable  it  to  hold  its  annual 
fairs.  City  of  Enfaula,  v.  McNab,  42 
Amer.  118,  67  Ala.  588. 

2  Town  of  Bloomficld  v.  Trimhle,  37 
Amer.  212,  54  Iowa,  399,  authorizing 
arrest  and  punishment  of  intoxicated 
persons.  People  ex  rel.  Larrabee  v.  Mul- 
holland,  37  Amer.  568,  82  N.  Y.  324, 
giving  mayor  sole  right  to  licence  milk- 
sellers.  City  of  St.  Paul  v.  Smith,  38 
Amer.  296,  27  Minn.  364,  placing  hack- 
men  at  railway  stations  under  orders  of 
police.    City  of  New  Orleans  v.  Subarry, 

39  Amer.  273,  33  La.  Ann.  481,  im- 
posing discriminating  tax  on  keepers  of 
private  markets  as  against  sellers  in 
public  markets.  City  of  Wilinington  v. 
Macks,  41  Amer.  443,  86  N.  C.  88, 
imposing  special  tax  on  lawyers.  Mac- 
Mahon  v.  Mayor,  ibc.,  of  Savannah,  42 
Amer.  65,  66  Ga.  217,  requiring  muni- 
cipal voters  to  be  registered  and  pay  a 
poll-tax.  O'Maley  v.  Borough  of  Free- 
port,  42  Amer.  527,  96  Penn.  St.  24, 
requiring  coals  to  be  sold  by  weigbt. 

^  Gridley  v.  City  of  Bloomington,  30 
Amer.  566,  88  111.  554,  requiring  ad- 
jacent owners  to  remove  snow  from  side- 
walks. Varden  v.  Mount,  39  Amer. 
208,  78  Ey.  86,  authorising  Town  Mar- 
shall to  seize  and  sell  stray  hogs  without 
notice   to  owners.     Matter  of  Maguire, 

40  Amer.  125,  57  Cal.  604,  prohibiting 
presence  of  women  where  intoxicating 
liquors  are  sold.  Ward  v.  City  of  Little 
Mock,  48  Amer.  46,  41  Ark.  526,  for- 
bidding employment  of  convicts  upon 
the  streets.  Burlington  S  Missouri  By. 
Co.  V.  BeinhacUe,  48  Amer.  342,  15 
Neb.  279,  authorising  steam  railway  on 
streets  without  compensation  to  abutting 
owners.  In  the  matter  of  Franzee,  6 
Amer.  St.  Rep.  310,  63  Mich.  396,  and 
Anderson  V.  City  of  Wellington,  10  Amer. 
St.  Kep.  175,  40  Kans.  173,  prohibiting 
Salvation  Army  processions.  New  Or- 
leans V.  Telephone  Co. ,  8  Amer.  St.  Rep. 
502,  40  La.  Ann.  41,  taxing  telephone 
poles  in  derogation  of  ordinance  under 


which  they  were  erected.  Ex  parte 
Kuback,  20  Amer.  St.  Rep.  226,  85  Cal. 
274,  making  employment  of  workmen 
for  more  than  eight  hours  per  day  a 
misdemeanour. 

As  further  illustrations  of  the  powers  Colonial  deci- 
and  capacities  of  municipal  corporations  gjons. 
may  be  cited  the  following  cases  of  im- 
portance, viz.,  Meg.  v.  Oowie,  Ex  parte 
Ardill,  6  Vict.  K.  L.  20  (1880),  and 
Same  v.  SavK,  7  Vict.  R.  L.  88  (1881), 
as  to  the  keeping  of  swine  within  corpo- 
rate limits.  Bider  v.  Phillips,  10  Vict. 
R.  L.  147  (1884),  prohibiting  Salvation 
Array  processions;  this  was  held  valid, 
contrasting  with  the  American  decisions 
cited  aiite.  In  Reg.  v;  Shuter,  8  Vict. 
R.  L.  138  (1882),  a  bye-law  imposing  a 
penalty  of  so  much  per  head  on  cattle 
driven  at  certain  hours  was  held  bad,  as 
the  aggregate  penalty  might  exceed  the 
limit  prescribed  by  statute.  In  Price 
V.  Godfrey,  2  K  Z.  S.  C.  300  (1884),  » 
bye-law  imposed  a  penalty  upon  allow- 
ing cattle  to  be  at  large  in  the  streets  of 
a  borough,  but  persons  depasturing  cattle 
there  with  the  licence  of  the  borough 
council  were  to  be  exempted — this  was 
held  bad.  In  Cradoek  Municipal  Coni- 
inissioTwrs  v.  Du  Plessis,  C.  of  Good 
Hope,  2  E.  D.  C.  467  (1879),  a  bye-law 
rendered  tradersselling  by  sample  liable  to 
a  criminal  prosecution  where  the  bulk  was 
not  in  accordance  with  the  sample  ;  this 
was  held  unreasonable  and  invalid.  Iu 
re  Kiely,  13  Out.  Kep.  451,  Q.  B.  1887, 
a  bye-law  of  the  City  of  Toronto,  which 
assumed  to  regulate  livery  stables,  was 
quashed,  as  this  power  was  expressly 
vested  in  commissioners  of  police.  In 
Helm  V.  Port  Hope,  22  Grant,  273,  Chy. 
1875,  the  corporation  were  restrained 
from  proceeding  to  take  a  vote  on  a  bj'e- 
law  authorising  issue  of  debentures,  they 
having  no  legal  power  to  make  such 
issue.  In  Bosenberg  v.  Sea  Pt.  Munici- 
pality, C.  of  G.  H.  5  Juta,  113,  1887,  a 
bye-law  providing  that  members  imput- 
ing improper  motives  to  other  members 
should  be  debaired  from  taking  part  in 
proceedings  until  he  should  have  apolo- 
gised. In  re  Oootce  and  the  Village  of 
Norwich,  18  Ont.  Rep.  72  Q.  B.  1889,  a 
bye-law  was  held  invalid,  as  the  period 
0  2 
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Municipal  corporations  and  public  bodies,  in  entering  into  and 
carrying  out  contracts  dealing  with  their  property,  and  otherwise 
performing  their  duties,  are  entitled  to  accept  and  impose  all  such 
reasonable  stipulations  and  conditions  as  cotnraercial  corporations 
would  under  somewhat  analogous  circumstances,  and  looking  only 
to  their  own  interests,  be  justified  in  entering  into.  It  has 
already  been  seen  ^  that  provisions  in  contracts  and  arrangements 
may  be,  even  in  the  case  of  commercial  corporations,  so  one-sided 
and  utterly  unfair,  as  on  this  ground  alone,  apart  from  fraud  or 
misrepresentation,  to  render  the  intended  contract  or  obligation 
void  as  against  the  corporation,  and  that  these  principles  hold  in 
even  a  stronger  degree  in  respect  of  public  bodies.  But  such 
principles  must  not  be  carried  too  far.  The  mere  fact  that  an 
engagement  by  a  public  body  contains  stipulations  which  appear 
to  be,  and  which  in  the  result  may  become,  harsh  as  against 
persons  subsequently  entitled  to  the  benefit  of  the  public  rights 
belonging  to  such  public  bodies,  do  not  necessarily  render  the 
engagement  void  or  voidable.  So  also,  as  has  been  seen,"  public 
bodies  may  not  enter  into  arrangements  which  will  disable  them 
from  exercising  their  public  duties. 

But  this  will  not  prevent  them  from  accepting  obligations 
(provided  that  they  are  reasonable  and  fair  at  the  time)  which 
may  last  for  a  considerable  period,  and  which  during  such  period 
may  seriously  embarrass  them  in  exercising  their  rights,  and 
carrying  out  their  duties  to  the  best  advantage  in  view  of 
alteration  of  circumstances  by  lapse  of  time. 

Thus,  in  City  of  East  St.  Louis  v.  East  St.  Louis  Gas  Light  <& 
Coke  Co.^  where  the  plaintiffs  had  contracted  with  the  gas  company 
that  it  should  light  the  city  and  gave  them  an  exclusive  right  for 
thirty  years,  it  was  held  that  this  contract  was  valid  in  favour  of 
the  gas  company  as  against  the  city.  So  in  Mayor,  Jkc,  of  New 
Windsor  v.  Stovell*  the  facts  were  these  :  Under  the  Public 
Health  Act,  1848,  s.  48,  the  owner  of  land  adjoining  a  district  by 
deed  agreed  with  the  local  board  to  do  certain  works  and  pay  £10 
a  year,  and  the  board  gave  him  leave  to  drain  through  their  drain 
all  sewage  from  the  property  and  houses  then  belonging  to  the 
landowner,  and  from  any  houses  thereafter  to  be  erected  on  the 

of  payment  of  cevtain  debentuiog  to  be  Eep.  48,  1890,  a  bye-law  of  tlie  Boroiitrh 

issued  thereunder  exceeded  the  statutory  of    Bathurst,    in    these    terms     "The 

limit.     In  XaijJor  v.   Slattei-y,  13  App.  Borough    Council    may,    in    any    case 

446,  1888,  a  bye-law  of  tlie  Borough  of  insist  on  water  being  supplied  by  meter  '' 

Petersham   (New  South  Wales)  was  up-  was  disallowed.                                          ' 

held,  which  prohibited  burials  in  exist-  '  Ante,  p.  170. 

ing   cemeteries    "within   100    yards   of  **  ^h^c,  p.  111. 

any    public    building,    dwelling-house,  3  38  Amer.  97,  98  111.  415. 

road,    &c.,"   within    the   said  borough  ;  ''  27  C.  D    665 

but  in  £x  piirle  LWh;  11  N.  S.  "\V.  L. 


PUBLIC   BODIES.  197 

property.  Many  more  houses  were  afterwards  erected,  and  the 
urban  sanitary  authority  (which  had  succeeded  the  local  board) 
were,  under  a  new  Act  of  Parliament,  prevented  from  passing,  as 
before,  the  sewage  through  the  drain  into  the  Thames.  It  was 
decided  that  the  deed  was  not  Ultra  Vires,  and  that  the  board 
could  bind  their  successors  as  to  the  sewage  of  houses  not  then  in 
existence :  that  though  the  board  were  trustees  for  the  ratepayers, 
they  had  exercised  their  discretion,  and  the  agreement  did  not 
appear  at  the  time  improvident,  and  its  turning  out  badly  for 
them  did  not  affect  it :  and  that  the  law  being  altered,  so  as  to 
prevent  the  discharge  of  sewage  into  the  Thames  was  no  ground 
for  setting  aside  the  deed. 

2.  Quasi-municipal  Bodies. 

The  bodies  to  which  this  expression  is  applied  ^  are  the  numer- 
ous authorities  for  Local  Government  and  Public  Health  pur- 
poses, which  have  been  called  into  being  by  recent  legislation. 
They  are  purely  of  statutory  origin.  The  legislation  affecting 
them  is  constantly  being  added  to  and  modified.  For  the  deter- 
mination of  their  powers,  duties,  and  liabilities,  reference  must  be 
made  to  the  statutes  from  time  to  time  existing  relating  to  them. 
The  principles  of  law  concerning  them  and  persons  having  dealings 
with  or  claims  against  them  are  substantially  the  same  as  those 
relating  to  municipal  corporations  and  to  other  public  bodies. 

3.  Other  Public  Bodies. 

These  are  the  various  boards  of  commissioners,  the  trustees,  &c..  Commission- 
created  to  carry  out  and  to  supervise  public  works.     Like  the  last  efs-  &<=•.  for 

1      /-  I  •  ,  public  works. 

group,  their  incidents  flow  purely  from  the  statutes  creatmg  them. 
Like  them,  also,  they  frequently  are  not  true  corporations,  though 
generally,  if  not  always,  it  is  specially  provided  that  their  rights, 
liabilities,  &c.,  shall  descend  to  and  against  their  successors.  It  can 
only  be  broadly  laid  down  with  regard  to  these,  that  the  doctrine 
of  Ultra  Vires  applies,  and  that,  as  in  the  case  of  other  corpora- 
tions, if  they  keep  within  their  authority  the  Courts  will  not  inter- 
fere, even  though  they  may  not  be  proceeding  in  such  a  way  as  to 
meet  with  thorough  approval.^ 

But  if  they  exceed  or  abuse  their  powers,  or  are  acting  with  Misapplication 
mala  fides,  or  are  devoting  the  funds  at  their  disposal  to  wrong  °^^,^^^y^ 


I  com- 
missiouers. 


'  See  ante,  p.  1-1.  388.     See    WeardaU  District  Highway 

2  Tinkler     v.     IVandsmorth     District  Board  v.  Bainbridge,  L.  R.  1  Q.  B.  396,- 

Board  of   Worku,    2   D.   G.  &   J.   261  ;  Bruton  Turnpike  Trustees  v.   Wincanton 

Austin  V.  Lambeth.  Vestry,  27  L.  J.  (Ch.)  Highway  Board,  L.  R.  5  Q.  E.  437. 
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purposes,  tlie  Court  of  Chancery  will  put  a  stop  to  the  same. 
This  occurs  most  frequently  in  respect  of  the  application  of  rates 
or  tolls  raised  by  such  bodies.  These,  as  will  be  seen,i  cannot  be 
applied  to  the  support  of  applications  to  Parliament  for  further 
powers,  nor  in  the  payment  of  legal  expenses  not  incurred  strictly 
in  the  discharge  of  the  actual  and  unavoidable  duties  of  their  ofiSce. 
So,  where  different  classes  of  rates  are  levied,  and  there  is  a  defi- 
ciency in  one  class,  money  cannot  be  taken  from  any  other  class  to 
supply  this  deficiency. '^ 

And  generally,  as  with  all  other  corporations,  their  powers, 
duties,  and  liabilities  will  be  determined  directly  or  impliedly  by 
the  statutes  and  other  instruments  appointing  them.  The  juris- 
diction,^ the  rights,''  and  the  responsibilities,'  thereby  vested  in  or 
imposed  upon  them,  will  belong  to  them,  but  no  others.  For  the 
due  and  careful  carrying  out  of  their  authorities  they  must  pro- 
vide :  and  in  default  of  this — if  anything  be  done,  directed,  or 
concurred  in  negligently  by  them,  or  through  negligence  omitted 
to  be  so  done  or  directed — they  will  be  answerable  in  damages 
for  the  injury  resulting,^  even  though  they  have  no  funds  to  pay 
such  damages ;  '^  and  even  though  they  are  purely  public  bodies, 
and  deriving  personally  no  profit  or  advantage  whatever  from  their 
position.^ 

4.  Summary. 

General  -^  ^^^^  general  remarks  may  be  added  by  way  of  conclusion  to 

remarks  as  to  the  statements  contained  in  the  present  section  of  this  chapter. 
the  doctrine  of  First,  the  doctrine  of  Ultra  Vires  applies  to  "  special "  corporations 
Jeiatiortr"'  '^^^^-  Secondly,  the  rights  and  privileges,  the  powers  and  duties 
non-com-  of  such  Corporations  are  given  to  them,  or  imposed  upon  them, 

solely  and  entirely,  by  their  constating  instruments,  either 
expressly  or  by  implication  therefrom.     Thirdly,  if  there  are  any 


Application  to 
Parliament, 
litigation,  &c. 

Kates  to  be 

properly 

applied. 

Legal  nature 
of  these 
bodies — 
their  jurisdic- 
tion, rights, 
liabilities — 


■B'hen  liable. 


mercial 
corporations. 


^  Post,  part  iii.  chap?,  xi.  and  xiv. 

'  A.-G.  V.  David,  i  Jur.  790,  793  ; 
Ecxy.  Durdcy,  5  Ad.  &  E.  10.  Com- 
pare J.-O.  V.  Church,  2  H.  &  M.  697  ; 
Harrison  v.  Slickncy,  2  H.  L.  C.  108  ; 
A.-O.  V.  Wandsworth  Jlvanl  of  Jl'orh, 
6  C.  D.  539.  See  also  tlic  cases  cited  in 
the  next  note,  and  Local  L'oan!  of  Uraltli 
of  Chatham,  Extra,  v.  Rochester  fa  ce- 
ment, lie,  Com'rs,  L.  1!.  1  Q.  li.  21. 

••  Barber  v.  \otlhhihaiii,  .(v.,  Cava!, 
Co.,  15  C.  B.  N.  S.  726,  33  L.  J.  (C.  P.) 
193.  Com\y.\m  Kcmictt  and  Aeon  Nav. 
Co.  V.  IJ'ithenngton,  18  (j.  K.  631,  21  L. 
J.  {(;>.  13.)  419. 

''  Sco  I'iriaii  f.  ilerscii  Loch  and 
Llarhoiir  Board,  L,  l\.  5  C.'P.  19. 

'  See  Bayley  v.  JVolrcrhampton 
Wirml-s  Co.,  SO  L.  J.  (Ex.)  57,  and 
cases  in  following  notes ;  and   compare 


Reg.  V.  Com'is  of  Woods  and  Forests,  19 
L.  J.  (Q.  B.)497. 

1^  Mersey  Bock  and  Barhotir  Trustees 
r.  Gibbs,  L.  K.  1  H.  L.  93,  35  L.  J. 
(Ex.)  225  ;  Eomney  Marsh  v.  Corpn.  of 
the  Trinity  House,  L.  R.  5  Ex.  204 ; 
Ohrby  v.  Ryde  Com'rs,  5  B.  &  S.  743, 
33  L.  J.  (Q.  B.)  296  ;  Coe  v.  Wise,  5  B. 
&  S.  440,  33  L.  J.  (Q.  B)  281 ;  Clothier 
V.  Webster,  12  C.  B.  N.  S.  790,  31  L.  J. 
(C.  P.)  316.  Compare  Holliday  v.  St. 
Leonards,  Shorcditch,  11  C.  B.  >J.  S.  192 
8  ,lur.  N.  S.  79. 

'i  Biinh  V.  Martin,  2  H.  &  C.  311,  33 
L.  J.  (Ex.)  17  ;  and  see  the  cases  cited 
in  the  last  note. 

*  See  the  eases  cited  in  the  last  two 
notes,  especiallj'  Mersey  Dock  A-  Barbour 
Trustees  V.  Gibbs. 
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"ordinary"  corporations  possessed,  like  phj'sical  individuals,  of 
full  power  over  their  rights  and  property,  and  in  respect  of  their 
dealings  therewith  exempt  from  the  control  of  the  Courts,  yet, 
whenever  a  trust  has  been  created,  the  Court  of  Chancery  will 
compel  the  due  observance  and  carrying  out  of  such  trust. 
Fourthly,  if  there  are  any  such  "  ordinary "  corporations,  at  least 
scheduled  municipal  corporations  are  not  so  since  the  Acts  of  1835 
and  1882  ;  nor  are  any  of  the  boards  of  commissioners  and  other 
such  authorities  which  ai-e  constituted  for  public  purposes;  nor  appa- 
rently are  any  charitable  corporations — if  they  do  not  exist  for 
particular  and  special  purposes  it  would  appear  that  they  all 
import  a  trust.  Fifthly,  all  these  bodies  have  a  wide  discretion  as 
to  the  time,  manner,  and  other  circumstances  when  and  under 
which  they  will  exercise  their  capacities,  with  which  discretion,  so 
long  as  it  is  exercised  with  reasonable  regard  to  the  public  welfare, 
the  Courts  cannot  interfere.  Sixthly,  in  entering  into  contracts 
and  otherwise  managing  the  affairs  of  these  bodies,  those  having 
this  management  and  equally  third  parties  dealing  with  them, 
must  act  fairly  and  not  inveigle  the  bodies  into  unreasonable 
engagements,  or  there  will  be  risk  of  the  same  being  held  invalid.'^ 

SECTION   V. — CO-OPERATIVE   ASSOCIATIONS. 

Analogous  as  regards  many  of  their  objects  to  eleemosynary 
corporations  are  friendly,  building,  and  similar  societies.  Bat 
these  societies  are  of  statutory,  not  private  origin,  their  constitution 
being  determined  by  various  Acts  of  Parliament  which  have  been 
passed  in  that  behalf,  supplemented  in  matters  of  detail  and 
minor  importance  by  rules  drawn  up  by  the  members  themselves, 
and  in  so  far  as  necessary  officially  certified  and  approved.  Of 
these  various  bodies  the  most  important  class  consist  of — 

1.  Friendly  Societies. 

The  present  statute  relating  to  these  is  38  &  39  Vict.  c.  60,^  Friendly 
which  has  repealed  all  prior  Acts  and  constitutes  a  code  for  these 
bodies.  This  statute  contains  in  section  8  an  enumeration  of  the 
bodies  coming  within  it.  It  arranges  them  into  five  groups,  and  care- 
fully specifies  the  purposes  or  objects  of  each  group  and  every 
subdivision,  all  of  which  may  be  registered.     This  classification  is 

as  follows  : (1)  Friendly  Societies.    (2)  Cattle  Insurance  Societies. 

(3)*  Benevolent  Societies.  (4)  Working-men's  Clubs.^  (.5)  Specially 
Authorised  Societies. 

1  See  ante,  pp.  170-2.  '  See  Pare  v.  Clegg,  29  Beav.  589,  30 

2  Slightly  amended  by  42  &  43  Vict.  c.  9.       L.  J.  (Cli. )  742. 
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Objects  of 
these  bodies. 


With  regard  to  these  different  societies,  few  remarks  need  be 
made.  Their  purposes  and  objects  are  determined  mainly  and 
primarily  by  the  above  enactment  and  the  exposition  therein  set 
forth  ;  and  these  can  be  qualified  in  minor  details  only  by  their 
certified  rules.  Thus,  18  &  19  Yict.  c.  63,  s.  9,  defined  the  objects 
of  friendly  societies.  Those  associations  only  which  confined 
themselves  to  the  objects  so  defined  came  within  the  designation ; 
and  therefore  a  society  whose  main  purpose  was  within  this  sec- 
tion, but  which  added  thereto  the  propagation  and  maintenance 
of  trades  unionism  was  not  a  friendly  society.^ 


Building 
Societies. 


2.  Building  and  Allied  Societies. 

These  may  conveniently  be  arranged  into  the  three  classes  of — 
(a)  Benefit  Building  Societies;  (6)  Co-operative  Building  Socie- 
ties ;  (c)  Land  Societies. 


Benefit  Build- 
ing Societies. 


What  are  such 
societies. 


a.  Benefit  Building  Societies. 

6  &  7  Will.  4,  c.  32,  is  the  Act  under  which  these  associations  were 
originally  founded.  The  existing  statute  is  the  "  Building  Societies 
Act"  of  1874,  37  &  38  Vict.  c.  42,^  which  repeals  previous 
legislation,  and  is  the  present  code  on  the  subject. 

It  contains  in  section  13  a  description  of  the  societies  to  which 
it  applies,  in  these  words  :  "  Any  number  of  persons  may  establish 
a  society^  under  this  Act,  either  terminating  or  permanent,  for  the 
purpose  of  raising  by  the  subscriptions  of  the  members  a  stock  or 
fund  for  making  advarfces  to  members  out  of  the  funds  of  the 
society  upon  the  security  of  freehold,  copyhold,  or  leasehold  estate 
by  way  of  mortgage,  and  any  society  under  this  Act,  shall,  so  far  as 
is  necessary  for  tlie  said  purpose,  have  power  to  hold  land  with  the 
right  of  foreclosure,  and  may,  from  time  to  time,  raise  funds  by  the 
issue  of  .shares  of  one  or  more  denominations,  either  paid  up  in  full 
or  in  periodical  or  other  subscriptious,  and  with  or  without  accumu- 
lating interest,  and  may  repay  such  funds  when  no  longer  required 
for  the  purposes  of  the  society.  Provided  always  that  any  land  to 
which  any  such  society  may  become  absolutely  entitled  by  fore- 
closure, or  by  surrender  or  other  extinguishment  of  the  right  of 
redemption,  shall,  as  soon  afterwards  as  may  be  conveniently 
practicable,  be  sold  or  converted  into  money." 


'  Hornby  v.  Char,  L.  R.  2  Q.  B.  153. 
Comimvo  Miy.  v.  Staiiicr,  L.  R.  I  C.  C. 
233  ;  Ucil.  V.  Scott,  13  L.  J.  (M.  C.)  70, 
8  Jul'.  473.  See  now  the  Trades  Union 
Act,  34  &  35  Vict  c.  31. 


2  Slightlj'  amended  by  40  and  41  Vict 
c.  63. 

3  Which    by    section    9    is    made    a 
corporation. 
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In  a  case  which  came  before  Kindersley,  V.-C,  he  stated  the  Kindersley, 
object  of  these  bodies  to  be  "that  any  individual  member  may  the obiects''of 
borrow  money  from  the   society  to  enable  him  to  buy  or  build  a  building 
house,  mortgaging  it  to  the  society  as  security  for  the  money  bor- 
rowed, and,  ultimately  making  it  absolutely  his  own,  by  paying  off 
the  mortgage  out  of  his  subscription."  ^ 

Consequently  it  was  Ultra  Vires  of  such  a  society  to  act  or  hold   Are  not  land 
themselves  out  as  a  freehold  land  society.^     But  if  the  rules  so  u°„i'ess To' 
allow  they  may  invest  a  portion  of  their  surplus  funds  in  the  pur-  constituted. 
chase  of  real  estate,  provided  this  be  done  bond  fide,  and  in  the 
furtherance  of  their  main  objects.^ 

Moreover,  some  societies  combine  the  acquisition  of  and 
dealing  in  land  with  the  purposes  of  a  building  society  pure 
and  simple;  and,  provided  the  former  object  be  auxiliary  and 
subordinate  to  the  latter,  it  would  appear  that  the  combination 
is  allowable.* 

This  question  as  to  the  acquisition  of  land  was  perhaps  one  of  Question  as  to 
the  most  important  points  in  connection  with  the  powers  of  these     °  '"^ 
societies,  and  repeated  difficulties  arose  as  to  the  extent  of  such 
powers.     These  difficulties  are  not  entirely  removed  by  the  present 
statute.     Section  8  contemplates  an  unlimited  acquisition  of  land.  May  now  hold 
but  section  37  inconsistently  enacts  that  "a  society  under  this  *'^'"'*'«- 
Act  may  purchase,  build,  hire,  or  take  upon  lease  any  building  for 
conducting  its  business,  and  may  adapt  and  furnish  the  same,  and 
may  purchase,  or  hold  upon  lease,  any  land  for  the  purpose''  therein 
specified. 

The  main  and  primary  object  of  these  societies  is  to  assist  their  The  main 
members  in  building  operations,  and  for  that  purpose  to  advance  ''''^^'''  *"  ^"'^'^ 

o      L  '        ^      ^  X       1  money  on 

money  upon  the  mortgage  of  the  buildings  erected  and  the  land  in  mortgage. 
connection  therewith.      This  may   also  be  done  with  respect  to 
personal  chattels.     But  is  it  allowable  to  lend  money,  to  be  devoted  Can  they  lend 
to  such  purposes,  upon  the  mere  personal  security  of  the  borrower  °"  ^"^'  P®F'  ^ 
or  of  others  1     Apparently  not.^ 

Besides  their   relation   to  land  societies,  building   societies  in  Building  com- 
many  respects  bear  an  analogy  to  provident  associations.     But,  P*'^''^ '^'*'i 
"benefit  building  societies  are  quite  distinct  from  friendly,  and  societies. 
also  from  industrial  or  provident  societies,  and  are  not  affected  by 

1  Per  Kindersley,   V.C,  in  He  Kent      J.  (M.  C.)  89. 

Benefit  Building  Soc,  1  Dr.  &  Sm.  417,  ^  See  Be  Durham  County,  Ac,  Bxnlcl- 

30  L.  J.  (Ch.)  78.5,  7  Jur.  N.  S.  1045.  ing  Soc,  Davis  d-  Wilson's  Cases,  12  Eq. 

2  Grimes  v.  Harrison,  26  Beav.   435,       516. 

28  L.  J.  (Ch.)  823.  *  See  Beg.  v.  Scott,  8  Jur.  473,  13   L. 

3  Mulloclc  V.  Jenkins,  14  Beav.  628,  J.  M.  C.  70,  1  Dowl.  &  L.  855  ;  Lomas 
21  L.  J.  (Ch.)  65  ;  Grimes  v.  Harrison,  v.  Bradshaw,  9  C.  B.  620,  19  L.  J.  C,  K 
ubi  suprd.  Compare  P«to  v.  Hammond,  273;  Hardy  y.  Metropolitan  Land  Co., 
'fO    Beav.    495, "^Sl   L.   J.    (Ch.)    354;  7  Ch.  427. 

H:tghes  v.  Layton,  4  B.  &  S.  820,  33  L. 
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They  may  now 
borrow — 


previously  not. 


May  not 
borrow  from 
non-raembei's 


Co-operative 
building 

societies 


are  a  variety 
of  industrial 
societies. 


Dealing  in 
land  to  be  a 
"  trade." 


Land 

societies  — 
■what  they  arc. 


the  provisions  of  the  statutes  regulating  the  latter  two  classes  of 
companies."  ^ 

The  present  statute  contains  a  series  of  provisions  enabling 
building  societies  to  borrow.^ 

Previously  they  had  not  by  statute  or  by  implication  any  such 
power,  but  their  rules  might  specially  authorise  it.  Therefore 
without  a  provision  in  that  behalf,  a  borrowing  by  them  or  their 
directors  was  Ultra  Vires.*  Even  rules  authorising  borrowing 
must  have  restricted  the  sums  so  to  be  obtained  to  limited  and 
definite  amounts  :  unlimited  powers  to  borrow  were  Ultra  Vires, 
as  contrary  to  the  spirit  of  the  Acts.*  Borrowing  must  of  course 
be  not  only  for  the  purposes  of  the  society,  but  also  for  the  pur- 
poses pointed  out  in  the  authorising  rules,  those  purposes  being  in 
other  respects  lawful,^  and  the  powers  given  by  such  rules  must,  in 
all  respects,  be  strictly  followed.  Thus,  authority  to  borrow  from 
members  does  not  justify  borrowing  from  other  persons.® 

b.  Co-operative  Building  Societies. 

These  are  bodies  for  building  objects  registered  under  the  In- 
dustrial and  Provident  Societies  Act,  1862.  Originally  this  could 
not  be  done.''  But  an  amending  Act,  passed  in  1871,^  enacts  that 
the  rules  of  any  industrial  or  provident  society  may  provide  for  the 
erection  of  any  houses,  cottages,  or  other  buildings,  on  any  lands 
held  by  the  society,  and  for  the  altering  or  pulling  down  and  again 
rebuilding  of  any  buildings,  whether  erected  by  the  society  or 
otherwise  vested  in  it,  and  for  the  management,  laying  out,  &c., 
and  for  the  disposal  and  sale,  whether  to  members  or  other  persons, 
of  any  lands  or  buildings  held  by  the  societ}',  and  for  the 
advancing  of  any  moneys  by  the  society  to  members  on  the 
security  of  real  or  personal  propertj^ ;  and,  by  section  5,  that  the 
buying  and  selling  of  land  shall  be  deemed  to  be  a  trade  within 
the  meaning  of  the  Industrial  and  Provident  Societies  Act,  1862. 

c.  Land  Societies. 

These  are  associations  extremely  similar  to  building  societies 
but  differing  from  them  in  that  their  direct  object  is  the  acqui- 


'  Per  Turner,  L.  J.,  in  Sc  Xo.  3  .Mid- 
land Ooiiiilii's  Benefit  Biiildinq  Soc,  -1  D. 
G.  .T.  &  S.  468,  33  L.  J.  (Ob.)  7;!!i.  See 
Alfirliiii   Dis/riel  Fricndlii,  ,(■(•.,  Soc.,  11 

AV.  H.  ;ioi. 

•-  37  &  38  Viet.  c.  42,  s.  15. 

'  Re  Niilional  Permanent  Benefit 
Itiiildiiiq  Soe.,  Ex  parte  Williamson,  5 
Oh.  309! 

■•  Laing  v.  Eted,  5  Oh.  4  :  Re  Victoria 
Permanent  Benefit,  <0c.,  Soc,  HilCs  and 
Jojnv's  Case,  9  V.t\.  605  ;  Be  Prqfessiotinl, 


Commereial,  and  Industrial  Menefii 
Building  Soc,  6  Oh.  856  ;  Re  Liverpool, 
<Cr.,  Building  Soc,  1.5  S.  J.  177. 

*  Re  Durham  County,  ifc,  Soc,  Davis 
a)id  Wilson's  Cases,  12  Eq.  516;  Moye  v. 
Sparrow,  18  W.  R.  400. 

''  Re  Victoria  Permanent  Benefit,  <i-c., 
Soc,  nti  suprd. 

^  Re  iVo.  3  Midland  Counties  Benefit 
Building  Soe.,  i  D.  G.  J.  &  S.  468. 

8  34  &  35  Vict.  c.  80. 
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sition  of  land,  not  of  houses,  for  the  members.  This  is  usually 
done  by  purchasing  an  estate  en  bloc,  and  reselling  to  the 
members  in  small  lots  according  to  the  rules.  There  is  no 
statute  specially  relating  to  these  bodies,  and  now  that  build- 
ing societies  can  purchase  land,  there  will  be  little  need  for  this 
separate  class. 

3.  Industrial  and  Provident  Societies. 

The  statute  in  force  relating  to  these  societies  is  39  &  40  Vict,  industrial,  &o. 
c.  45.     The  societies  which  may  be  registered  under  this  Act  are  s°<="='"^s— 
societies  "for  carrying  on  any  labour,  trade,  or  handicraft,  whether  Tvhat  they  are. 
wholesale  or  retail,  including  the  buying  and  selling  of  land,  but 
as  to  the  business  of  banking  subject  to  the  provisions  hereinafter 
contained,  of  which  societies  no  member  other   than  a  society 
registered  under  this  Act  shall  have  or  claim  an  interest  in  the 
funds  exceeding  two  hundred  pounds  sterling." 

Between  associations  of  this  description  and  friendly  societies.  Are  distinct 
there  is  scarcely  any  difference.  Nevertheless,  separate  statutes  societies. 
have  been  passed  to  regulate  their  separate  affairs.  It  has  con- 
sequently been  decided  that  the  distinction  is  a  practical  one,  and 
must  be  observed  by  the  courts — that  within  these  societies  are 
included  only  those  whose  object  is  combination  for  labour  and 
trade  in  the  manner  and  to  the  extent  permitted  by  the  Acts ; 
and  that,  consequently,  combinations  for  any  other  object,  however 
closely  allied,  do  not  come  under  this  class.^ 

'  See  judgment  in  He  No.  3  Midland  so  constituted  is  absolutely  exclusive  of 

Counties  Benefit  Building  Soc,  33  L.  J.  any   other    tribunals   (see    Grinham    v. 

(Ch.)  739,  4  U.  G.  J.  &  S.  468.  Card,  7  Ex.   833,  21  L.   J.   (Ex.)  321  ; 

Internal    .Disputes.  —  In    respect     of  Wright  v.  Deeley,  4  H.   &  C.   209  ;  and 

disputes  relating  to  the  internal  affairs  in  equity,  Fleming  v.  Self,  Kay,  518,  3 

of  these  various  societies,  provision  has  D.  G.  M.  &  G.  997  ;  Troit  v.  Sugkes,  16 

been  made  by  statute,  which  will  geuer-  L.  T.  (0.  S.)  260  ;   Thompson  v.   Planet 

ally  obviate  any  necessity  for  the  inter-  Benefit  Building  Soc.,  15  Eq.  ZZ'A;  Prentice 

ference  of  the  superior  courts.     The  more  v.  London,   10   L.   E.    0.  P.  679,   44  L. 

important   of  these   provisions    now   in  J.    C.   P.   353  ;   Hack   v.    Lomlon   Pro- 

force  are  contained  in  sections  34,  35,  and  vident  Building   Soc,   23    0.    D.    103), 

36  of  37  &  38  Vict.  c.  42,  and  in  47  &  provided  the  proper  tribunal  has  actually 

48  Vict.   c.  41,  with  respect  to  building  been  constituted  (see  Christies.  Northern 

societies  ;  in  section  22  of  38  &  39  Vict.  Counties    Permanent    Benefit    Building 

c.  60,  with  respect  to  societies  registered  So"..,  43  C.  D.  62). 

under  that  Act ;  and  in  section  14  of  39  But  it  must  be  observed,  iirst — that  if 

&   40   Vict.    c.   45,   with   respect  to  in-  questions  of  fraud  or  breaches  of  trust 

dustrial  and  provident  societies.  arise,   the   ordiilary  jurisdiction   of  the 

It  would  seem  that  the  jurisdiction  of  ordinary  courts  remains  (see  Mullock  y. 
the  courts  is  ou.^ted  as  regards  disputes  Jenkins,  14  Beav.  628,  21  L.  J.  (Ch. )  65); 
of  the  kind  contemplated,  whenever  and  secondly,  that  the  statutory  pro- 
rules  have  been  drawn  up,  as  is  usually  visions  apply  only  to  clear  "internal' 
done,  providing  for  an  extra-judicial  disputes,  disputes  between  members  and 
settlement  of  such  disputes,  as  by  a  the  society  or  its  officials  (see  Manicipal 
reference  to  arbitration.  It  seems  now  Permanent  Investment  Building  Soc.  v. 
settled  that  the  adjudication  in  the  Kent,  9  App.  260;  IFestern  Sub.,  <tc., 
manner  provided  by  the  statute  is  Building  Soc.  v.  Martin,  17  Q.  B.  D. 
binding  and  conclusive  without  appeal,  609.) 
and  also  the  jurisdiction  of  the  tribunal 
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SECTION   I. — ORDINARY   MONETARY   ARRANGEMENTS. 


Corporations 
may  adopt 
(irdinary 
monetary 
arrangements. 


Petty  cash. 


Investment  of 
BurpUis  funds. 

Conditions  of. 


Money  is  as  much  a  means  for  carrying  on  tlie  existence  and  the 
enterprise  of  corporations,  non-commercial  or  commercial,  as  it  is 
of  ordinary  citizens.  Consequently  whatever  arrangements  are 
allowable  and  customary  with  the  latter  will  probably,  without 
exception,  be  allowable  and  binding  with  the  former. 

Corporations  may  run  current  accounts  with  tradesmen  and 
incur  those  liabilities  for  daily  needs  which  are  usually  put  under 
the  head  of  "petty  cash  expenses"  and  discharged  periodically. 

They  may  invest  their  receipts  and  vary  the  investments  in 
such  a  manner  as  to  secure  the  largest  income  therefrom.  This 
must  be  taken  subject  to  the  restrictions  following — that  such 
investments  and  the  varying  thereof  must  really  be  ordinary 
monetary  proceedings  and  not  financial  speculations,  not  a  mis-user 
of  the  main  objects  of  the  corporation  :  that  they  must  not  be  un- 
necessarily risky — any  corporator  or  person  interested  would  be  jus- 
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tified  in  refusing  to  allow  the  assets  or  the  profits  of  the  corporation 

or  under  its  control  while  awaiting  division  to  be  invested,  under 

pretence  of  getting  a  large  interest,  in  such  a  way  as  to  jeopardise 

the  whole:  and   that   in  the   case  of  "trust"  corporations,  and   "Trust "and 

possibly  of  all   "public"   bodies,  on  the    one   hand  receipts  not  ool.o^at'ions 

immediately  wanted  for  their  purposes  must,  not  merely  may,  be 

invested,  and  on  the  other  such  investments  must  be  of  a  proper 

nature,  and  such  as  either  are  expressedly  directed  by  statute,^ 

or  indicated  in  the  constating  instruments,  or  in  default  of  such 

direction  are  allowed  by  the  Court  of  Chancery  under  similar 

circumstances. 

They  may  open  banking  accounts  and  even  overdraw  these,^  but  Banking 
such  arrangements  must  be  purely  bondjide,^  and  in  such  matters  ^'''°"°  ^• 
of  course   the    conduct    of  non-commercial  corporations   will   be 
examined  more  strictly  than  that  of  commercial  bodies. 

As  to  the  discharge  of  monetary  liabilities  it  may  be  repeated  Discharge  of 
generally  that,  whether  owed  to*  or  by  them,^  they  may  enter  into  J,^^^).^^''^  ^° 
all  such  proceedings  as  are  most  conducive  to  the  beneficial  and  corporations, 
advantageous  (to  themselves)  liquidation  of  such   liabilities,  pro- 
vided  that  such  proceedings  are  customary,  do  not  amount  to  a 
set  course  of  financing,^  and,  when  they  involve  the  abandonment 
of  a  corporation's  claims,  are  necessitated  by  the  circumstances  of 
the  case. 

SECTION   II. — DEBTS. 

1.  Incurring. 

79.  All  corporations  may  incur  debts.  None  are  restricted  to 
paying  for  materials  supplied  or  work  done  before  or  on 
the  receipt  of  the  same. 

The  word  debt  is  here  used  in  its  narrow  acceptation  of  liability  Debts  from 
for  small  daily  wants — for  services  rendered,  goods  supplied,  and  '^^^  *"  ^'^^• 
the  like.  Using  the  term  in  this  restricted  sense  it  is  manifestly 
impossible,  speaking  practically,  for  a  corporation,  any  more  than 
a  private  individual,  to  avoid,  under  certain  circumstances,  running 
into  debt.  No  matter  what  the  object  of  a  corporation — whether 
it  be  the  Royal  Literary  Fund  to  raise  money  for  aged  authors  or 
an  ordinary  Co-operative  Association  to  buy  and  sell  tea  and  sugar 

'  See  for  example,  33  &  34  Vict.  c.  34.  Commercial  Gas  Co.  v.  Dickinson,  2  C. 

'  See  Peddery.  Mayor,  &c.,  of  Preston,  P.  D.  46. 

VI  C.  B.  N.  S.  535,  31  L.  J.  C.  P.  291 ;  *  Ex     •parte     Ashlury,     Me    Smith, 

Watcrlow  v.  Sharp,  8  Eq.  501.  Knight  <t  Co.,  5  Eq.  223. 

3  ^eepost,  pp.  207-8.  ^  See,  for  example,  Strauss  v.  Eagle 

*  See  ante,  'pp.  176-8  ;  and   Croydon  Tns.  Co.,  5  Ohio,  59,  ante,  p.  178. 
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1.  Daily 
expenses  raay 
be  incurred 
on  credit. 


2.  So  neces- 
sary articles, 
&c.,  may  be 
purchased. 


— it  is  evident  that  those  objects  involve  the  employment  of  ser- 
vants and  agents,  the  occupation  of  offices  and  the  purchase  and 
repair  of  furniture  and  stationery,  and  generally  they  will  also 
involve  the  purchase  of  articles  and  materials  of  other  descriptions. 
All  these  are  necessary  expenses,  and  there  is  no  rule  or  inference 
of  law  or  equity  which  forbids  the  incurring  of  them,  or  which 
requires  that  they  should  be  liquidated  in  advance. 

First :  To  this  extent  therefore — that  is,  to  the  extent  to  which 
such  expenses  are  incurred  bond  fide  and  in  the  prosecution  of  the 
corporate  objects — any  and  every^  corporation  may  run  into  debt 
and  may  be  sued,  as  also  e  contrario  it  may  sue,  in  virtue  of 
contracts  so  made  with  or  by  it. 

Secondly  :  It  is  also  established,  that  all  corporations  trading  or 
not  have  an  implied  authority  to  contract  for  the  supply  of  such 
articles  as  are  essential  for  their  continued  existence.  What  is  the 
extent  and  what  the  limits  of  this  rule  are  by  no  means  clear,  but 
it  will  include  at  least  all  those  "  cases  of  utility  amounting  to 
necessity"  where  the  need  of  sealing  has  been  dispensed  with.^ 
Perhaps  also  a,  doubt  may  be  expressed  as  to  whether  this  prin- 
ciple applies  to  corporations  without  exception.  It  is  scarcel}'- 
possible  that  a  corporation  can  exist  which  could  avoid  incurring 
liability  for  the  current  expenses  of  clerks,  servants,  stationery,  and 
so  on.  But  some  bodies  there  are  which  need  incur  no  other 
liabilities.  "I  desire  most  unequivocally  to  state  that  in  my  judg- 
ment an  association  of  this  kind  is  incapable  of  contracting  any 
debt  or  liability  whatever."  '^ 

80.  Commercial  corporations  may  obtain  goods  and  otherwise 
conduct  their  enterprise  upon  credit,  if  and  so  far  as 
such  a  course  may  be  customary. 

Commercial  corporations,  however,  have  a  much  greater  licence 
as  to  the  incurring  of  debts  than  is  permitted  by  the  above  rule 
read  most  widely.*  Not  only  may  they  become  indebted,  first,  for 
absolute  necessaries,  and,  secondly,  for  articles  essential  to  their 
continued  and  prosperous  existence ;  but  also  if,  and  so  far  as, 
their  enterprise  involves  the  dealing  in  or  acquisition  of  things 
moveable  or  immoveable  of  any  description,  they  will  be  justified 
in  carrying  on  their  transactions  with  regard  to  the  same  upon 

>  Soe  Jieg.v.  SirC/iarlcsRrd,  i  Q.  B.  Inst,  for  Savings,  28  Amer    9    68  Me 

D.   477,    6  Q.  B.  D.   483,  a  case  of  the  43.                                                  ' 

London  School  Boiu'd.                  ,  ■*  As  to  the  effect  and  construction  of 

2  See  post,  ]iart  iv.  chap  iv.  s.  u.  a  provision  restricting  the  amount  of  in- 

3  Per  James,  L.  J.,  in  Great  llrilain  debtednesswhioha  municipal  corporation 
Mutual  Lijc  Assurance  Sac.,  16  C.  D.  may  incur,  see  Cilij  of  Valparaiso  y 
2(>5.     Compare  Franklin  Co.  v.  Lririston  Oanlner,  49  Araer.  416    97  IikI.  1 
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credit  principles.  ^  So  they  may  agree  to  pay  for  purchases  by 
instalments  and  to  pay  interest  meantime.^ 

This  power  of  running  into  debt  is  nevertheless  a  special  power 
even  in  the  case  of  the  most  distinctively  trading  corporations.  It 
will  be  strictly  confined  by  the  scope  of  the  enterprise.  It  must  be 
employed  bond  fide.  And  it  is  totally  different  from  and  does  not 
involve  that  of  borrowing. 

Five  operations  there  are  which  equally  end  in  debts,  and  which 
in  many  respects  bear  a  close  resemblance,  but  which  must  be 
carefully  discriminated.     These  are  : — 

(1)  borrowing,  stricto  sensu  ; 

(2)  overdrawing  a  bank  account ; 

(3)  issue  of  negotiable  instruments ; 

(4)  the  acquisition  of  goods,  materials,  &c.,  nominally,  but 

not  really,  for  the  purposes  of  the  undertaking; 

(5)  the  acquisition  of  goods,  materials,  &c.,  bond  fide,  and 

in  the  ordinary  way  of  business. 

In  each  of  the  transactions  here  mentioned  a  "  debt "  in  the 
strict  and  limited  sense  of  that  word  will  arise.  But  it  by  no 
means  follows  that  a  corporation  will  in  each  case  be  liable  for  and 
suable  upon  such  debt,  simply  and  solely  because  it  has  authority 
to  incur  ordinary  debts,  that  is  to  say,  such  as  result  from  the  fifth 
of  the  above  classes  of  proceedings. 

Such  a  power — i.e.,  to  run  into  debt — is  as  already  mentioned  a  Power  to  trade 
special  power,  and  it  does  not  authorise  a  corporation  to  do  either  ™j'"^^'Jj*  ^°^^ 
of  the   acts   first   and    thirdly    enumerated.     It   does,   however,   (1)  borrowing 
authorise  it  to  overdraw  its  banking  account.     It  may  be  thought  °\  hiL^^&c. 
that  as  the  practical  result  of  these  three  operations — i.e.,  borrow-  though  it  does 
ing,  overdrawing,  and  issuing  bills,  &c. — ^is  the  same,  so  the  legal  overdrawing. 
result  and  the  legal  inferences  would  be  the  same,  and  that  the 
power  to  do  the  one  would  involve  the  others.     But  not  so.     The  Distinctions 
three  powers,  even  viewed  with  respect  merely  to  the  liability  for  ^«*«'««i  *^'^^- 
debts,  are  totally  distinct,  and  the  courts  therefore  discriminate 
not  only  the  powers  but  also  the  acts  themselves.     The  question, 
and  consequently  the  liability,  is  purely  One  of  the  intention  of  the 
parties,  and  in  Be  Gefn  Gilicen  Mining  Co.,^  Stuart,  V.-C,  well 
points  this  out : — "Borrowing  and  lending  are  things  perfectly  well 
understood,  and  although  the  procuring  of  money  by  means  of  a 
bill  of  exchange  confers  the  same  benefit  on  the  person  who  pro- 
cures it  as  if  he  were  to  borrow  the  amount,  yet  it  is  impossible  to 

1  Beeper  Abinger,  C.  B.,  in  Tredwen,      39  Amer.  44,  100  III.  379. 
T.  Bourne,  6  M.  &  W.  465.  =  7  Eq.  88,  90. 

2  See  County  of  Jaeltson  v.  Rendleman, 
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Commercial 
corporations 
may  have 
banking 
accounts  over- 
drawn, &c. 


Debts  incurred 
under  sus- 
picious cir- 
cumstances. 


consider  transactions  upon  bills  of  exchange  given  in  this  manner 
as  borrowing  and  lending  within  the  meaning  of  the  56th  article 
of  the  company's  articles  of  association.  It  has  been  well  decided 
that  the  balance  due  to  a  bank  by  a  company  which  keeps  an 
account  with  it  and  has  had  the  benefit  of  the  money  is  a  debt  but 
not  a  loan  in  the  proper  sense." 

A  later  decision  of  this  same  judge,  Waterlow  v.  Sharp}  is 
stronger,  and  if  correct  it  establishes  that  actual  advances  by 
bankers,  as  distinct  from  pure  overdrawing,  will,  under  ordinary  cir- 
curtistances,  be  deemed  to  create  a  simple  debt,  and  not  to  be  loans 
or  borrowing  in  the  strict  sense,  and  this  even  though  such 
advances  have  been  described  and  treated  by  the  parties  as  loans. 

The  merits  of  these  two  cases  as  decisions  on  the  facts  have 
since  been  called  in  question  ;  ^  but  it  is  submitted  that  the  prin- 
ciples involved  are  correct  to  this  extent,  namely — that,  first,  at 
least  commercial  corporations  have  impliedly  the  authority  both 
to  open  banking  accounts,'  and  to  overdraw  the  same;  that, 
secondly,  advances  made  by  bankers  in  connection  with  such 
accounts  will  be  presumed  to  be  in  connection  with  and  for  the 
ordinary  purposes  of  such  accounts,  and  that  this  presumption  will 
not  be  rebutted  by  slight  contrary  evidence;  but  that,  thirdly, 
proof  that  such  accounts  have  been  employed  for  the  raising  of 
money  or  otherwise  misused,  will  destroy  the  character  of  such 
advances,  and  will  disentitle  the  bankers  from  recovering  against 
the  corporation,  in  the  absence  of  a  positive  power  to  borrow,  upon 
the  ground  of  a  simple  debt. 

Somewhat  similar  observations  apply  to  most  if  not  all  other 
cases  of  "debts."  A  debt  prima  facie  good  may  be  incurred 
under  such  suspicious  circumstances  as  to  render  the  intention  of 
those  concerned  a  primary  or  rather  a  preliminary  matter  in 
determining  whether  or  not  the  debt  is  really  valid.  Thus  in 
Scott  V.  Colhum,^  the  directors  of  the  Strand  Music  Hall  Go. 
were  prohibited  giving  bills  of  exchange,  but  they  had  powers  to 
borrow  on  mortgage.  They,  however,  gave  bills  to  secure  an 
existing  debt,  and  a  mortgage  was  at  the  same  time  executed 
under  the  seal  of  the  company,  which  was  made  subject  to  redemp- 
tion on  payment  of  the  bills.  It  was  held  upon  the  facts  that  the 
mortgage  was  given  to  secure  the  debt,  and  not  the  payment  of 
the  bills,  and  therefore  was  not  invalid  on  that  account.^ 


1  8  Eq.  501. 

2  Brooks  <U  Co.  v.  Blackhui-n  Benefit 
BiiUdiiig  Socivlij,  9  App.  857  ;  Looker  v. 

n'riiihm,  9  Q.  n.  d.  S97. 

•'  See,  howeviT,  Alliance  Bank  v. 
Kear.sleii,  L.  1!.  6  U.  1'.  433;  mid 
Vlinmbers  v.  Manchester,   iCv.,  By.   Co., 


5  B.  &  S.  588,  607,  cited  16  C.  D. 
436-7. 

"  26  Beav.  276,  280-1.  Compare  Phila- 
dclphia,  <C-c.,  BR.  Co.  v.  Lewis,  33  Penn. 
33  ;  White  Water  Valley  Canal  Go.  v. 
Mcnry  ValleUe,  21  How.  414. 

'  Romilly,  M.    E.,  said :  "I  am  of 
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The  third  point,  i.e.,  the  issue  of  negotiable  instruments,  has  Negotiable 
been  incidentally  mentioned  in  the  above  authorities,  and  it  will  ^""^"^  ^' 
be  examined  at  length  in  Chapter  V.  Here  it  will  suffice  to 
observe  that  this  power  is,  a  very  special  one,  and  belongs  impliedly 
to  only  a  few  of  even  commercial  corporations;^  and  that,  conse- 
quently, in  connection  with  the  points  now  under  investigation,  the 
questions  will  be,  first,  has  the  corporation  authority  express  or 
implied  to  issue  the  negotiable  instrument  upon  which  it  is  sought 
to  be  charged,  and,  secondly,  if  so,  was  that  instrument  issued  in 
bona  fides  and  as  such,  and  in  the  ordinary  way  of  business,  or  was 
it  issued  in  order  to  raise  money  ?  ^ 

The  fourth  point  is  the  purchase  or  hiring  of  goods,  materials.  Purchase  of 
or  other  property,  immoveable  or  moveable,  in  quantities  or  under  excess.  ' 
circumstances  which  show  that  this  was  not  done  purely  in  the 
conduct  of  the  corporate  enterprise,  but  for  some  other  purpose, 
e.g.,  borrowing.  Transactions  of  this  kind  are  not  uncommon,  and 
raise  serious  difficulties  in  determining  the  true  nature  of  the 
business  and  the  rights  and  liabilities  of  the  parties.^  The 
authorities  as  to  this  have  alre'ady  been  incidentally  examined,* 
and  it  was  there  seen  that  if  property,  although  in  the  result  a 
much  greater  amount  than  actually  needed,  has  been  acquired 
bond  fide  for  the  purposes  of  a  corporation,  the  corporation  will 
be  liable  to  pay  for  the  same.  But  on  the  other  hand  if  not  so 
acquired,  the  corporation  will  not  be  liable  therefor,  even  though 
it  may  have  utilised  the  same,'  though  it  may  have  to  account. 

2.  Discharge. 

On  this  point  there  is  little  to  be  said.  Corporations  may  Discharge  of 
discharge  their  debts  and  other  liabilities  in  any  way  that  may  i^^i^jifygg 
be  most  convenient  to  themselves,  by  actual  payment,  by  com- 
promise, &c.  There  is,  of  course,  this  qualification,  that  they 
cannot  engage  in  Ultra  Vires  proceedings  merely  because  they 
wish  to  escape  from  impending  liabilities,  or  because  their  creditors 
are  pressing  them.     But  on  the  other' hand,  when  in  extreme 

opinion  that  the  object  of  the  deed  is  power   to  issue   negotiable  instruments, 

not  to  secure   payment   of  the   bills   of  they   may   be   issued   as   a  security  for 

exchange,  but  to  secure  the  payment  of  advances   already  made.     See  chap.  iv. 

the  £5,000  and  interest  due  to  the  plain-  sect,  iv.,  and  chap.  v. 

tiff  ...   I  think  that  this  is  not  a  mort-  ^  See  a  good  illustration  in  Yorkshire 

gage  to  secure  bills  of  exchange,  but  to  Ry.    Wagon  Co.  v.  Maclure,    19  C.   D. 

secure  the  payment  of  the  principal  and  478  ;  reversed  21  C.  D.  309. 

interest   actuallv   due   to  the  plaintiffs,  *  Forrest  y.  Manchester,  dec,  Ry.  Co., 

but  for  the  payment  of  which  it  is  recited  30   Beav.   iO  ;  Simpson  v.    Westminster 

that  hills  had  also  been  given."  Palace  Eotel,  8  H.  L.  C.  712  ;  Borsey's 

^  See  Satemanv.  Mid-Wales  Ry.  Co.,  CZaim,  5  Eq.  561.    See  ante,  pp.  85,  116. 
L.  R.  1  C.  P.  499.  '  S^^   especially   Pearce   v.    Madison, 

2  It  should  also  be  here  observed,  by  tfcc,  PR.  Co.,  21  How.  441. 
way  of  caution,   that  when  there  is  a 
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need,  they  may  certainly  deal  with  their  property,  dispose  of  it  out 
and  out,i  and  do  and  engage  in  many  other  matters,  which,  under 
other  circumstances,  would  be  prohibited. 
Kraudulent  There  is  also,  with  respect  to  registered  companies,  the  further 

iH-eference.  j-gstriction  as  to  fraudulent  preference  contained  in  section  164  of 
the  Companies  Act,  1862:  "Any  such  conveyance,  mortgage, 
delivery  of  goods,  payment,  execution,  or  other  act  relating  to 
property  as  would,  if  made  or  done  by  or  against  any  individual 
trader,  be  deemed  in  the  event  of  his  bankruptcy  to  have  been 
made  or  done  by  way  of  undue  or  fraudulent  preference  of  the 
creditors  of  s\ich  trader,  shall,  if  made  or  done  by  or  against  any 
company,  be  deemed  in  the  event  of  such  company  being  wound 
up  under  this  Act,  to  have  been  made  or  done  by  way  of  undue  or 
fraudulent  preference  of  the  creditors  of  such  company,  and  shall 
be  invalid  accordingly;  and  for  the  pui^poses  of  this  section  the 
presentation  of  a  petition  for  winding  up  a  company,  shall,  in  the 
case  of  a  company  being  wound  up  by  the  Court,  or  subject  to  the 
supervision  of  the  Court,  and  a  resolution  for  winding  up  the  com- 
pany shall,  in  the  case  of  a  voluntary  winding  up,  be  deemed  to 
correspond  with  the  act  of  bankruptcy  in  the  case  of  an  individual 
trader ;  and  any  conveyance  or  assignment  made  by  any  company 
formed  under  this  Act  of  all  its  estate  and  effects  to  trustees  for 
the  benefit  of  all  its  creditors,  shall  be  void  to  all  intents."  ^ 

SECTION   III. — BOEEOWING. 
SUB-SECTION   I. — EXPRESS   POWERS. 

81.  Any  corporation  may  be  expressly  authorised  to  borrow. 

Express  borrowing  powers  are  such  as  are  given  by  positive 
provisions  in  this  behalf,  either  in  the  special  constating  instruments 
or  in  general  statutes. 

Apparently  corporations  of  every  description  may  be  endowed 
at  their  inception  with  such  a  capacity. 

It  would  also  seem  that  it  is  competent  for  any  mercantile  cor- 
poration whose  constating  instruments,  as  originally  framed,  do 
not  authorise  borrowing,  to  modify  and  supplement  those  instru- 
ments,^ by  going  through  the  necessary  proceedings  so  as  to  confer 

1  Sco  lord  V.  Copper  Miners  of  Eiig-  Patent  File  Co.,  Ex  parte  Birminglmm 

land,   i  riiill.   740;    Wilson   v.   Miers,  Banking  Co.,  G  C\\.  5^  ;  Adamsmi's  Case, 

]0  C.  li.  N.  S.  34S  ;  Fcalherstmlmngh  v.  18   Eq.   670  ;  Ex  parte  Ashlury,  5  Eq. 

Lcc  Moor,  <{■(■.,    Co.,\   Eq.    318;  ante,  223.     See  also  s.  133  of  the  Act. 

pp.  87-9.  ^  Of  course,  only  in  those  cases  where 

-  He /mm  of  Court  Hotel  Co.,  Q'Eq.  S2  ;  there  is    such  a   power    to    modify  or 

(lasUght    Jmiirorennnt    Co.    v.     Ta-reH,  supplement,   e.g.,   companies  under  the 

10  Eq.  168;  and  see  Ilabershon's  Case,  Companies  Acts,  or  other  similar  general 

D  Eq.   286  ;  ISyhi,'   Case,    13   Eq.    2D5  ;  statutes. 
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upon  it  the  required  power.  Bryon  v.  Met.  Saloon  Omnibus  Co.} 
is  usually  cousidered  to  have  so  decided  as  regards  registered 
companies.  Perhaps  this  case  when  carefully  examined  is  not  an 
actual  decision.  But  as  all  registered  companies  can  by  special 
resolution  amend  their  articles  of  association ;  and  as  in  the  case 
of  mercantile  corporations  borrowing  is  in  the  absence  of  an 
express  prohibition  essentially  a  matter  for  internal  arrangement ; 
it  is  submitted  that  at  least  registered  companies  and  similar 
bodies  existing  for  mercantile  purposes  may  after  their  creation 
give  themselves  such  a  power. 

This  reasoning,  however,  does  not  apply  to  companies  not  coming 
under  the  head  of  "mercantile"  as  herein  used,^  e.g.,  railway  com- 
panies and  other  semi-public  corporations,  companies  which  though 
registered  do  not  exist  for  business  purposes,  and  so  on.  In  all 
these  there  are  strong  reasons  why  the  amount  of  the  funds  as 
originally  fixed,  whether  raised  by  shares  or  by  borrowing,  should 
not  subsequently  be  added  to  by  a  further  or  a  new  borrowing. 

Express  powers  to  borrow,  whether  contained  in   private  con-  Conditions  as 
stating  instruments,  or  in  public  statutes,  are  frequently  expressed  *°  *'^owera  to"*^ 
in  such  language  or  with  such  stipulations,  &c.,  as  to  their  exercise,  borrow, 
that  it  is  difficult  to  decide  what  is  their  effect  or  when  they  will 
be  deemed  validly  exercised.*     Ex  'parte  European,  &c.,  Gorp^  is  a 
well-known  decision  upon  this  point.     The  articles  of  association  of 
the  Strand  Music  Hall  Oo.ran  thus — (35.)  "The  Company  in  special 
meeting  may  authorise  the  borrowing  of  such  sums  of  money,  &c., 
as  they  may  think  fit,  &c." ;  (78.)  "  The  directors  may  borrow  in  the 
name,  &c.,  of  the  company  such  sums  as  they  may  think  expe- 
dient, either  by  way  of  mortgage  of  the  whole  or  any  part  of  the 
property  of  the  company  or  by  bonds  or  debenture  notes,  or  in 
such  other  manner  as  they  may  deem  best ;  provided  nevertheless 
that  the  aggregate  of  principal  money  to  be  so  borrowed  shall  not, 
at  any  one  time,  exceed  £10,000,  unless  the  borrowing  of  a  larger 
amount  shall  have  been  previously  authorised  by  a  general  meet- 
ing, in  which  case  the  directors  may  borrow  to  such  extent  as  is  so 
authorised."     It  was  held  that  the  former  clause,  "  special  "  and  when  the 
"  general "  meetings  being  different,  did  not  restrict  the  latter,  and  ^™^\  ^P  '^^ 

°  o  o  '  _  '  exercised. 

that  a  borrowing   to   the  extent  of  £30,000,   authorised  by   an 
ordinary  general  meeting,  was  valid. 

Statutory  Powers. 
The  Companies  Act,  1862,  does  not  contain  any  direct  provision  Companies 

Act,  1862, 
'  3  D.  G.  &  J.  123.  malities. 

2  See  definition,  ante,  p.  13.  •■  He  Strand  Music  Eall  Co.,  3  D.  G. 

'  See  part  iv.   chap,   vi.,   as  to  For-      J.  k  Sni.  147. 

p  2 
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as  to  borrowing.  But  it  contemplates  that  registered  companies 
will  have  such  a  power,  express  or  implied,  by  containing  in  section 
43  regulations  as  to  registering  mortgages  and  charges. 

In  the  same  way,  the  Companies  Clauses  Act,  1845,  does  not 
itself  confer  this  power;  but  it  contains  provisions  as  to  the 
manner  in  which,  if  a  company  be  authorised  to  borrow  money  on 
mortgage  or  bond,  the  power  may  be  exercised,  as  to  the  formali- 

Formalities  of.   ties  1-equisite  for  the  exercise  of  a  power  to  borrow,  the  form  of  the 
mortgages  and  charges,  the  effect  thereof,  and  the  rights  of  incum- 

Ee-borrowing.    brancers.^     There  is  also  a  specific  provision  that  money  borrowed 
and  paid  off  may  be  re-borrowed.^ 


Companies 
Clauses  Con^ 
solidation 
Act,  1845. 


SUB- SECTION   II. — IMPLIED   POWERS. 

Implied  powers  arise  mainly  and  primarily  from  a  regard  to  the 
nature  of  the  business  or  undertaking  carried  on,  or  the  duties  to 
be  performed  by  a  corporation.  Other  circumstances  may  fre- 
quently have  to  be  taken  into  account,  which  on  the  one  hand 
may  rebut  the  presumption  that  would  otherwise  be  created,  or  on 
the  other  may  strengthen  and  confirm  it.  There  may  be  wide  and 
vague  powers  of  management,  or  provisions  of  a  description  so 
comprehensive  and  general  as  to  authorise  the  corporation  in 
general  meeting,  or  perhaps  even  its  officials  without  the  interven- 
tion of  the  whole  body,  to  do  almost  any  act,  and  therefore  to 
borrow  money,  which  may  be  expedient  in  the  prosecution  of  the 
corporate  business,  undertaking,  or  duties. 

1.  Partnerships. 

Partnei-ships.  I*  will  be  Convenient  to  examine  the  powers  in  this  respect 
possessed  by  ordinary  partnerships,  first,  before  going  on  to 
corporations. 

82.  Partnerships  and  unincorporated  companies  have  an 
implied  power  to  borrow,  provided  the  nature  of  their 
undertakings  or  concerns  be  such  as  to  render  borrow- 
ing either  actually  indispensable  or  even  very  useful 
for  the  proper  conduct  of  the  same. 

It  need  scarcely  be  pointed  out  that  between  the  two  operations, 
in  some  respects  analogous,  increasing  capital — i.e.,  share  capital — 
and  raising  money,  whether  in  advance  in  anticipation  of  debts  or 
subsequent  thereto  and  for  the  payment  thereof,  are  many  impor- 


'  8  &  9  Vict.  c.  16,  S3.  38—55. 

2  lliid.,    a.    39  I   FomUaine    v.    Car- 


marthen Ry.  Co.,  5  Eq.  316 
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tant  differences.  The  share  capital  of  a  corporation  must  be  con- 
sidered one  of  its  constituent  facts — change  it,  and  the  corporation 
is  pro  tanto  changed.  But  a  corporation,  like  a  private  individual 
or  a  partnership,  cannot  avoid  occasionally  running  into  debt ;  it 
nevertheless  remains  the  corporation  it  originally  was.  Therefore 
the  denial  of  any  authority  by  implication  to  vary  capital  ^  does 
not  involve  a  denial  of  a  similar  authority  to  borrow.  This  power 
or  rather  liability  of  incurring  debts  for  goods  and  otherwise  in  the 
carrying  on  of  a  business,  does  not,  however,  necessarily  involve 
that  of  raising  money  to  pay  them. 

The   proper   and   rational    mode    of    discharging   debts    is   by  Power  to 
liquidating  them  out  of  revenue  as  and  when  it  becomes  due,  not  beTmpropCTly 
by  anticipation  of  the  same.     The  capacity  to  raise  money  may  be  exercised. 
turned  to  a  wrong  account  far  more  easily  than  the  capacity  to  run 
into  debt  by  the  purchase  of  that  which  is  unnecessary  for  the  con- 
duct of  any  business  or  undertaking.     This  observation,  which  holds 
with  regard  to  individuals,  applies  more  forcibly  to  partnerships 
and  still  more  so  to  joint  stock  companies  and  other  corporations. 

Consequently,  although  in  all  ordinary  partnerships  any  member  Partnerships 
will  bind  the  firm  by  obtaining  in  the  usual  course  of  business  ^ere'fyfor 
articles  necessary  to  the  firm  upon  the  credit  of  the  firm,  yet  it  by  no  money 
means  follows  that  the  firm  would  be  liable  for  an  advance  of  money 
obtained  under  the  same  circumstances.  Whether  in  fact  a  partner- 
ship is  liable  upon  loans  obtained  for  it  will  have  to  be  determined 
in  each  case  by  an  investigation  of  the  ordinary  mode  of  carrying 
on  the  business  in  question  and  the  customs  observed  in  the  same, 
due  weight  being  assigned  to  the  habits  and  conduct  of  the  parti- 
cular firm  itself.  But  "  it  is  established  that  in  trade  partnerships 
one  partner  may  borrow  money  for  the  partnership  and  will  bind 
his  co-partner  by  so  doing."  ^  It  is  solely  a  question  of  the 
custom  and  usage  of  the  trade  ;  and  it  has  been  positively  decided 
that  no  necessity,  however  great,  will  justify  a  borrowing  or  render 
the  firm  liable  if  the  power  to  do  so  be  not  given  expressly  or  by 
implication.^ 

Where  this  power  exists,  i.e.,  presumptively,  the  presumption 
will  not  be  rebutted  by  other  contrary  presumptions,  or  by  provi- 
sions in  the  deed  of  partnership  which  do  not  actually  forbid  the 
borrowing.  Thus  in  Brown  v.  Kidger*  Bramwell,  B.,  said,  with  Colliery 
regard  to  a  colliery  company,  the  deed  of  partnership  of  which 
contained  special  provisions  as  to  the  raising  of  capital,  and  which 

'  See  chap.  vii.  s,  iii.  '  Hawtatjne  v.  Bourne,  7  M.  &  W. 

2  Per  Montague  Smith,  J.,  in  JUi-  695.     ' 

ance  Bank  v.  Kearsleij,  L.  K.  6  C.  P.  <  3  H.  &  N.  853  ;  28  L.  J.  (Ex.)  66. 
433,  437. 
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Effect  of 
implied  power 
to  borrow. 


The  power 
must  be  usetl 
for  proper 
purposes. 


Pnincorpor- 
ated  joint 
stock  com- 
panies. 


Where  the 
power  exists 
by  impli- 
isition  : 


was  being  sued  for  a  loan  obtained  by  one  of  the  members  for  the 
partnership  purposes: — " There  is  nothing  in  the  constitution  or 
character  of  the  company  to  exclude  the  ordinary  authority  of  a 
partner  to  borrow  money  on  the  credit  of  the  company  for  the 
purposes  of  the  partnership.  The  deed  provides  for  supplying  the 
deficiency  of  capital  in  a  particular  way;  but  does  not  negative 
the  ordinary  authority  of  partners  to  borrow  money  for  the  pressing 
necessities  of  the  firm." 

It  is  quite  clear  also  that  a  power  to  run  into  debt  to  a  consider- 
able extent,  e.g.,  by  systematically  obtaining  goods  on  credit  and 
paying  for  them  periodically,  does  not  of  itself  necessarily  imply  a 
power  to  borrow.^ 

If  the  business  be  of  such  a  kind  as  to  raise  this  presumption, 
then  it  must  be  considered  doubtful  whether  even  express  pro- 
visions in  the  articles  of  partnership  which  forbid  borrowing  will- 
relieve  the  firm  from  liability  to  persons  who  have  advanced 
money  in  hona  fides  to  one  member  of  the  firm  for  partnership 
purposes,  and  who  are  unaware  of  such  restrictive  provisions ;  ^ 
though  it  is  fully  established  that  if  such  persons  have  notice  of 
the  restrictions,  they  cannot  recover  from  the  firm,  at  least  not 
merely  and  solely  on  the  ground  of  having  lent  to  a  partner,  who 
has  misapplied  the  loan.^ 

When  this  power  of  borrowing  exists — and  in  this  respect  there 
is  no  difference  whether  it  be  given  by  implication  or  express  pro- 
vision— it  of  course  like  any  authoritj-  possessed  by  one  person  to 
act  on  behalf  of  another,  can  be  used  only  for  the  legitimate  pur- 
pose of  borrowing.  Therefore  persons  who  lend  to  one  member  of 
a  firm,  knowing  that  the  money  is  not  required  to  be  employed 
strictly  as  a  loan,  must  look  solely  to  the  borrower,  and  cannot 
charge  the  firm,*  unless,  indeed,  all  the  members  acquiesced  in  or 
subsequently  ratified  the  proceedings. 

By  substantially  the  same  principles,  allowance  being  made  for 
the  legal  differences  between  the  two  classes  of  bodies,  will  be 
decided  the  liabilities  of  at  least  those  joint  stock  companies  which 
are  not  incorporated. 

Accordingly  an  implied  power  to  borrow  exists  in  the  case  of 
a  colliery  company  ;  ^ 
a  bank ;  '^ 


1  Sen  Tmhirii  v.  Jloiinu;  6  M.  &  W. 
^Kif)  ;  HawkiT  v.  Bourne,  S  M.  &  W.  70:1. 

2  Forbfx  V.  MiiivImU,  11  K.x.  166  ■,post, 
]i]i.  21B-6.  ConipiUT  part  v,  chap,  i, 
siii't.  ii. 

■'  See  7iV  Woreeshr  Com Kirhmigc  Co., 
ri  De  C!.  M.  &  G.  180  ;  Lloyd  v.  Fresh- 
field,  2  C.  &  P.  325  ;  9  D.  &  E.  19. 


■•  Grccnslade  v.  Dovxr,  7  B.  &  C.  635  ; 
FMcr  V.  Tayh-r,  2  Hare,  218. 

^  nrown  V.  Kidgcr,  3  H.  &  N.,  853. 

"  See  Sadler  v.  Lcc,  6  Beav.  324  ;  12 
L.  J.  (Ch. )  407  ;  Roijal  British  Bank  v. 
Ttirquand,  6  E.  &  B.  327  ;  7  Jur.  407  ; 
unAjiost,  p.  215,  u.  8. 
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a  firm  of  merchants  ;  ^ 

and  trade  partnerships   generally,  "the   co-partners   in 

which  have  the  usual  power  to  accept  bills  and  borrow 

money  for  the  partnership  purposes."  ^ 
It  does  not  exist  in  the  case  of  when  it  does 

a  cost  book  mining  company  ;  ^  """'  ''■'"''*■ 

an  ordinary  mining  company,  i.e.,  a  tin   or   copper  as 

distinct  from  a  coal  mining  company ;  * 
a  firm  of  farmers ;  ^ 
a  firm  of  attorneys  ;  ® 
a  partnership  "  en  participation,"  i.e.,  an  association  for 

one  single  definite  enterprise,  e.g.,  the  building  of  a 

house.'' 

2.  Corporations  generally. 

The  principles  above    enumerated    also  apply  to  incorporated  Corporations. 
joint  stock  companies  and   other  corporations,  due  regard  being 
had   to  the   peculiar   incidents    of  corporate  bodies   and   to  the 
application  and  effect  of  the  doctrine  of  Ultra  Vires. 

83.  An  implied  power  to  borrow  necessarily  exists  in  the  case  When  the 
of  banking  and  similar  financial  corporations.  ^^^T^^  T^''' 

o  ^  edly  exists. 

All  corporations  for  what  may  be  styled  broadly  financial  pur-  First.  From 
poses  have,  apart  from  any  reference  to  the  provisions  of  their  x'^^^adfr^^ 
constating  instruments,  an  implied  authority  to  borrow,^  exercise-  and  financial 
able  in  accordance   with  the  customs  of  and  the  usual  mode  of  ''•"^P"'"* ''™^- 
carrying  on  such  enterprises.     To  some  businesses  this  is  so  essen- 
tial that  it  has  been  said  with  regard  to  a  bank  which  had  issued 
bank  post  bills :   "  The  partnership  itself  gives  authority  to  the 
members  of  it  to  deal  in  the  ordinary  way  as  partners,  and  it  is 
almost  unnecessary  to  look  at  the  deed  ;  and  I  should  think  that 
even  if  the  deed  prohibited  such  dealing,  the  defendant  would, 

1  SxpaHe  Bonbonus,  8  Ves.  540.  128  ;  Bicketts  v.  Bennett,  i  C.  B.  686  ; 

2  Per  Channell,  B.,  28  L.  J.  (Ex.)  1  Jur.  1062  ;  17  L.  J.  C.  P.  17  ;  Sedg- 
68  ;  Fisher  v.  Tayler,  2  Hare,  218.  wick  v.  Daniell,  2  H.  &  N".  319  ;  27  L.  J. 
See  also  the  cases  on  negotiable  instru-  (Ex.)  116  ;  Brown  v.  Byers,  16  M.  &  W. 
ments,  post,  cliap.  vi.  s.  1,  the  authority  252. 

to  draw,   make,    or  accept  such  being  *  See  Greenslade  v.  Dower,  7  B.  &  C. 

practically  an  authority  to  borrow.  635. 

3  Tredwen  v.  Bourne,  6  M.  &  W.  ^  Forster  v.  Mackreth,  L.  E.  2  Ex. 
461 ;  Bawtayne  v.  Bourne,  7  M.  &  W.  163. 

595;  Bawker  t.   Bourne,   8  M.   &  W.  '  See  per  Cranworth,  C,  3  De  G.  M. 

703  ;  Burmester  v.   Morris,  6  Ex.  796.  &  G.  187. 

Bnt  see  Bank  of  New  South   Wales  v.  '  See  Bank  of  Australasia  v.  Breillat, 

Undaunted  Gold  Mining  Co.,   1  W.   B.  6  Moo.  P.  C.  C.  152,  12  Jur.  195  ;  Royal 

k  W.  146.  British   Bank  v.    Turquaiid,  BE.   &  B. 

<  bickensm    v.    Valpy,    10  B.    &  C.  327. 
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2.  In  case 
of  absolute 
necessity, 
semble. 


under  the  present  circumstances,  be  liable."  ^     Subject  to  proper 
qualifications  this  would  apply  equally  to  similar  corporations. 

84.  Apparently  all  mercantile  ^  corporations  may  in  case  of 
absolute  necessity,  if  not  in  the  ordinary  conduct  of 
their  business,  borrow. 

It  would  seem  that  any  and  every  mercantile  corporation  may, 
under  circumstances  of  absolute  necessity,  borrow  money  for  the 
conduct  and  continuance  of  their  business.  This  at  least  is  the 
effect  of  the  decision  of  Malins,  V.-C,  in  Qibbs  &  West's  Case,  re 
International  Life  Ass.  Co?  The  deed  of  settlement  of  the 
International  Assurance  Company  contained  no  express  power  of 
borrowing,  but  it  authorised  the  directors  to  "  do  and  execute  all 
acts,  deeds,  and  things  necessary  or  deemed  by  them  proper  or 
expedient  for  carrying  on  the  concerns  and  business  of  the  com- 
pany, and  to  do,  enforce,  perform,  and  execute  all  acts  and  things 
in  relation  to  the  company,  and  to  bind  the  company  as  if  the 
same  were  done  by  the  express  assent  of  the  whole  body  of 
members  thereof."  The  directors  borrowed  money  from  the 
company's  bankers  to  meet  pressing  demands  upon  the  company, 
and  charged  the  proceeds  of  a  call  already  made,  but  not  im- 
mediately payable,  with  the  repayment  of  the  loan.  It  was 
decided  that  they  had  acted  within  their  powers  in  so  doing,  and 
that  two  of  the  directors  who  had  become  sureties  for  the  company, 
and  had  repaid  the  loan,  were  entitled  to  the  benefit  of  the  charge 
on  the  call.  The  Vice-Chancellor,  in  the  course  of  his  judgment, 
observed : — "  Now  it  has  been  very  strongly  urged  in  this  case, 
that  the  company  having  no  [express]  power  to  borrow,  the 
borrowing  was  Ultra  Vires  and  improper,  and  that  therefore  no 
debt  was  created.  I  should  say — as  indeed  I  have  already  said  on 
many  occasions — that  in  the  ordinary  coarse  of  transactions  of  a 
mercantile  concern,  whether  it  be  an  insurance  oflSce  or  anything 
else,  where  the  possession  of  money  is  essential  for  the  purpose  of 
carrying  on  the  business,  if  the  company  finds  itself  in  temporary 
difficulties  for  want  of  money,  I  cannot  consider  it  beyond  the 
powers  of  the  directors  to  obtain  money  from  their  bankers  or 
others  who  will  temporarily  lend  it  to  them  for  the  purpose  of 
preventing  that  which  would  be  disastrous  to  all — namely,  the 
stoppage  of  the  company;  that  is  to  say,   I  cannot   consider  it 


'  Pcj' Marten,  B.,  in  Fortes  V.  Marshall, 
11  Kx.  166,  24  h.  J.  (Ex.)  305. 

2  So8  dolinitioii,  ante,  pp.  12-13.  The 
expressions  used  in  the  judgments  are, 
without  inni'l\  if  any  discrimination, 
"coninieroiiil,"  "trading,"  "mercan- 
tile "  corporntion.     These  words  in  this 


chapter  and  elsewhere  are  employed  with 
the  meanings  given  to  them,  ante, 
pp.   12-13. 

'  10  Eq.  312.  Compiire  Ex.  parte 
Birmingham  Banking  Co.,  re  Patent  File 
Co.,  6  Ch.  83. 


13  correct, 
quaere. 


BORROWING.  217 

beyond  their  powers  to  prevent  that  disaster  by  means  of  loans  to 
a  moderate  extent,  such  as  would  not  be  unreasonable,  having 
regard  to  the  nature  and  extent  of  the  business  in  which  the 
company  is  engaged,  for  the  purpose  of  carrying  on  the  business  of 
the  company." 

This  judgment  is  expressed  in  very  general   language,  much  Whether  this 
wider  indeed  than  was  necessary  for  the  actual  decision  which 
might  have  been  founded  upon  the  rule  set  forth  in  the  next 
proposition.     As   has   already  been  seen,^  no  necessity,  however 
great,  will  per  se  justify  a  borrowing  on  behalf  of  a  partnership. 

Moreover,  if  the  above  dictum  is  to  be  held  as  applying  to  Geiman 
mining  and  similar  "  mercantile  concerns,"  it  is  impossible  to  re-  pany'^casr' 
concile  it  with  either  (a)  the  string  of  decisions  commencing  with  and  similar 
the  German  Mining  Co.'s  Gase,^  or  (6)  the  decisions  which  may 
be  shortly  termed  " salvage "  or  "preservation"  cases.^     In  these 
decisions,  one  and  all,  the  borrowing  has  been  held  Ultra  Vires, 
and  therefore  no  loan  in  the  proper  sense  has  been  made  or  debt 
created ;  but  the  money  having  been  actually  applied  for  the  cor- 
porate necessities,  the  persons  making  such  advances  have  been 
allowed  on  principles  of  equity  to  prove  against  the  corporation  to 
the  extent  to  which  it  has  received  benefits. 

85.  A  power  to  borrow  will  be  given  by  implication  in  the 
case  of  mercantile,  if  not  of  all  commercial  corporations, 
by  reference  to  the  business  or  enterprise  carried  on  by 
them. 

Is  the  rule  last  enunciated  as  to  necessity  correct  at  all  ?  May 
not  commercial  corporations  borrow  without  express  authority 
when,  and  only  when  the  nature  of  the  business  or  enterprise  is 
such  as  to  warrant  borrowing  as  a  usual  proceeding  in  the  proper 
conduct  of  such  business  or  enterprise  ?     Is  not  this  the  true  rule  ? 

Apparently  the  answer  is  decided  in  the  affirmative  in  the 
United  States.* 

The  English  authorities  and  dicta  are  conflicting.  On  the  one 
hand  there  are  the  two  series  of  authorities,  both  of  which  lay 
down  the  principle  that  the  existence  of  an  implied  power  to 

1  Ante,  p.  213.  post,  p.  226,  n.  4.  See  also  Bradley  v.  Bal- 

^  Me   German  Mining  Co.,    Me  parte  lard,  5o  111.  ilS  ;  Meadv.Keeler,2iBarh. 

Chippendale,  i  De  G.  M.   &  G.   19  ;  see  20  ;  Partridge  v.  Badger,  25  Barb.  146  ; 

these  decisions  collected  and  examined,  Clark  v.  Titcomb,  42  Barb.  122  ;  Barnes 

post,  part  V.  chap.  ii.  v.  Ontario  Bank,  19  N.  Y.  152  ;  Kelson 

3  Re  Regent's    Canal  Ironworks   Co.,  v.    Eaton,   26  M".   Y.    410  ;  Ridgway  v. 

3  C.  D.  411  ;  Landovmers,  (be,  Indosure  Farmers  Bank  of  Bucks  Co.,  12  S.  &  R. 

Co.  V.  Ashford,  16  C.  D.  433.  256  ;    Hamilton  v.  Newcastle  RR     Co., 

*  Curtis  T.  Zeavilt,  15  N.  Y.  9  ;  Beers  9  Ind.  359  ;  Rockwell  v.   Elkhorn  Bank, 

V.    PJwsnix  Class  Co.,   14  Barb.    358  ;  13  Wis.  653. 


218 


A  mercantile 
corporation 
may  mortgage. 


FIXANCIAL   MATTERS. 

borrow  is  a  question  not  of  necessity  but  of  purposes  and  objects. 
The  one  of  these  are  the  cases  with  respect  to  partnerships  and 
unincorporated  companies  in  many  respects,  and  certainly  as  to 
borrowing,  so  closely  resembling  true  corporations  set  forth  on 
pages  213-215.  The  other  series  are  the  cases  following  where  an 
implied- power  to  borrow  has  been  denied,  namely — 

a  mining  company,^ 

a  manufacturing  company,^ 

an  insurance  society,^ 

a  river  navigation  company,* 

a  steam  navigation  company,^ 

a  telegraph  company,^ 

a  railway  company,^ 

a  building  society.^ 
On  the  other  hand,  in  addition  to  the  decision  just  cited  oi 
Malins,  V.-C,"  there  is  one  of  Page-Wood,  ¥.-0.,^"  apparently  to  the 
same  effect,  viz.,  that  commercial  '^  corporations  may  in  all  cases  of 
need,  if  not  in  the  ordinary  conduct  of  their  business,  borrow  if 
not  positively  forbidden. 

But  the  decision  of  and  the  expressions  used  by  the  Lords 
Justices,  and  especially  the  language  of  Mellish,  L.  J.,  in  Re 
Patent  File  Co.,  Ex  parte  Birmingham  BanlcP  seem  to  indicate 
that  the  true  rule  is  a  reference  to  the  nature  of  the  enterprise 
or  business  and  not  to  necessity.  "  It  was  urged  that  no  company 
can  mortgage  unless  expressly  authorised  to  do  so.  Now,  the 
company  has  property  which  it  is  authorised  to  deal  with,  and  I 
should  say  that  the  true  rule  is  just  the  contrary,  namely,  that  the 
company  can  mortgage  unless  expressly  prohibited  from  doing  so." 
If  a  company  can  mortgage,  it  follows  ex  prannissis  that  it  can  do 
that  which  has  led  to  and  justifies  the  mortgage. 

That  this  is  the  rule  is  laid  down  by  Stirling,  J.,  as  the  result 
of  the  previous  decisions  in  the  latest  case  on  the  subject.^* 

86.  A   trading   corporation    not  positively   prohibited    may 
borrow. 


'  Re  German  Mining  Co.,  nhi  si(})ya  ; 
Loii'udcfi  V.  GailuU,  tOc.  Oold  Minimi  Co. 
33  L.  .1.  (Ch.)  416,  41S. 

-  Kr  fuirlr.  Miiiiiotit,  re  Korvii-h  yarn- 
Co.,  •!•:!■  ISl'il^^  l-i'3. 

^  YiV  A'orii'ich  Eqiiilfthlc  Fire  Iiixiira nee 
Soeirlil,  34  W.  K.  206. 

■'  Jjiilji  H'enloel:  v.  Hiver  Pee  Co.,  10 

Api>.  ■'■^'\. 

»  Jie  Mngihtlena  Steam  Navigation  Co., 
,]olin.  690.' 

»  Tron/i's  Co.v,  2!)  Bcav.  S53. 

1  lie  Cork  lO  Youijhal  Rij.  Co.,  i  Cli. 
748. 


*  Laing  \.  Reed,  5  Ch.  4. 

'  Gibbs  and  West's  Case,  ante,  p.  216. 

•"  Axisiralian  Auxiliary  Steamship  Co. 
V.  Moansri/,  post,  p.  220. 

"  Moaning  "commercial"  as  here 
used?  or  only  "mercantile?"  Page  216, 
u.  2. 

'-  6  Ch.  83 ;  cited  fully, posi!,  pp.  226-8  ; 
Re  General  Provident  Assurance  Co.,  14 
Eq.  507  ;  Me  General  South  American 
(7o.,l2C.  D.  337  ;  Re  Hamilton  Windsor 
Ironwor/c.%  12  C.  D.  707. 

'■*  General  Auction,  itr. ,  Co.\.  Smith, 
1891,  3  Ch.  432. 
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Trading  corporations  are  that  group  of  mercantile  corporations  Trading  corpo- 
formed  for  carrying  on  those  operations  and  transactions  known  as 
"  trading  "  as  distinct  from  the  remainder  of  mercantile  corporations 
whose  enterprise  is  engaging  in  carrying  on  "business"  as  different 
from  trade.''-  The  latter  term  is  a  word  of  elastic  import,  and 
cannot  be  accurately  defined  or  limited,  but  the  difference  between 
trading  and  other  forms  of  business  was  made  a  matter  of  great 
importance  under  the  old  bankruptcy  statutes,  and  it  is  even  now 
fully  recognised  for  certain  purposes.  The  Bankruptcy  Act,  1869, 
Schedule  I.,  contained  a  list  of  persons  who  were  to  be  deemed 
traders  for  the  purposes  of  that  statute.  This  list,  and  the  cases 
which  have  arisen  in  bankruptcy,  are  useful  as  illustrations  of  the 
terms  trade  and  trading,  but  they  are  not  entirely  accurate  for  the 
present  purposes,  and  it  would  certainly  be  misleading  if  anj"- 
trade,  as  defined  by  the  statute  referred  to,  should  be  deemed  to 
render  a  corporation  engaged  in  it  a  "  trading ''  corporation  for  the 
purposes  of  the  above  proposition.  If,  however,  it  can  be  shown 
in  any  particular  instance  that  a  corporation  carries  on  that  form 
of  business  which  is  properly  described  as  a  trade,  it  seems  to  be 
now  clearly  established  that  any  such  corporation  has  by  impli- 
cation a  power  to  borrow. 

"  I  observe  that  it  is  a  well-established  rule  as  regards  trading 
partnerships  that  a  partner  has  power  .to  borrow  for  the  purposes 
of  the  partnership.  The  ground  for  the,  rule  is  that  the  exigencies 
of  commerce  render  such  a  power  necessary,  and  it  seems  to  me 
that  the  existence  of  such  a  power  in  corporate  trading  companies 
may  be  justified  on  the  same  ground I  come  to  the  con- 
clusion therefore  that  there  is  a  power  of  borrowing  in  this 
company  as  a  trading  company. "  ^  Of  course  where  there 
would  otherwise  be  such  a  power  the  constating  instruments 
may  expressly  prohibit  from  borrov^ing,  or  may  impliedly  do 
so,  by  indicating  that  moneys  are  not  to  be  obtained  by 
loans,  or  by  pointing  out  how  moneys,  if  to  be  borrowed  at 
all,   are  to   be   raised. 

87.  Wide   general   powers  of  management   may  confer   by 
implication  power  to  borrow. 

This  proposition  would  seem  to  relate  rather  to  the  exercise  of  Managemcut 
the  power  when  it  exists  than  to  the  existence  of  the  power  as  a 
legal  incident.     But  in  various  decisions  language  has  been  used 

'  See  ante.,  p.  13.  house  receipts  deposited  as  security  by 

2  Per  Stirling,  J. ,  in  General  AucUon,  manager  of  a  trading    company,   Mer- 

•fcc,    Co.    T.   Smiih,   1891,   3   Ch.    441.  chants  Bank  of  Canada  v.  Hancock,  6 

Similarly  decided  with,  respect  to  ware-  Ont.  Rep.  (Chy.  1883)  286. 


220  FINANCIAL   MATTERS. 

in  reference  to  tliis  point  which  renders  it  inconvenient  to  det.1 
with  it  here.  Perhaps  the  more  correct  mode  of  expressing  the 
principle  would  be  to  say  that  the  exercise  of  a  power  to  borrow 
when  it  exists  may  be  authorised  by  the  constating  instruments, 
not  merely  expressly  or  by  reference  to  the  corporate  purposes, 
but  impliedly  by  virtue  of  the  wide  language  employed  in  the 
comprehensive  provisions  relating  to  management  therein  set 
forth. 

This  apparently  is  the  effect  or  rationale  of  the  decision  of 
Page-Wood,  V.-C,  in  the  Australian  Auxiliary  Steamship  Co. 
V.  Mounsey}  Here,  mortgages  of  the  company's  ships  executed 
by  the  directors,  who  by  the  articles  of  association  could  "  exercise 
and  do  all  such  powers,  discretions,  acts,  deeds,  and  things  as  the 
company  might  exercise  and  do,"  were  held  valid.  The  Vice- 
Chancellor  observed — "  The  act  complained  of  is  this  :  the  company 
being  in  want  of  a  sum  of  money  for  the  purposes  of  their  business, 
application  is  made  to  the  bankers,  who,  being  already  creditors  of 
the  company,  require  security  for  the  advance.  The  question  is, 
might  not  the  bankers  stipulate  that  they  should  have  a  mortgage 
on  the  assets,  and  might  not  the  company  consent  to  that  stipu- 
lation. It  was  first  argued  that  the  company  could, not  do  it 
because  the  majority  had  no  power  to  bind  the  minority,  the  case 
being  argued  as  if  it  were  one  of  ordinary  partnership;  but  the 
case  of  a  joint  stock  company  differs  from  that  of  an  ordinary 
partnership,  inasmuch  as  it  is  a  corporate  body;  and  it  is  clear 
that,  with  regard  to  everything  which  is  within  the  powers  of  the 
company,  the  majority  have  full  power  to  deal  with  the  assets  of 
the  company  in  order  to  carry  on  their  affairs  and  to  bind  the 
minority.  The  next  question  is,  can  the  acts  complained  of  be 
All  commercial  considered  a  legitimate  exercise  of  the  powers  of  the  company, 
corporations       ^jjgy  being  shipowners  and  not  dealers  in  ships  ?     I  cannot  see 

may  borrow,  •'  iii  -i-i-  t 

semble.  why  it  should  not  be  within  their  ordinary  province  to  raise  money 

by  mortgage  of  their  ships,  either  for  the  purpose  of  buying  new 
ships  or  paying  creditors." 

No  implied  88.  No  implied  power  to  borrow  can  be  raised  if  its  existence 

fo^rbkldeito'"'  ^'^  negatived  either  expressly  or  by  necessary  impli- 

borrow.  Cation. 

1  4  K.  &  J-  733  ;  27  L.  J.  (Ch.)  729,  plaintifl     company's     memorandum    of 

730  ;  I'litinl  Fih'  Co.,  6  Ch.  83  ;  Briion  association  was  held  to  entitle  it  to  issue 

V,  Melropoliinn    Salwm  Omiiitnis   Cii.,  3  negotiable     instruments,     although     it 

]),.   0.    k   .1.    123,  27  L.  J.  (Cb.)  685.  would  not  from  the  nature  of  its  busi- 

('i)niviiro  I'iniritm  liijs.   Cu.  v.   Thames  ness  have  had  any  other  implied  power 

,{•  Mersi-ji  Marine  Ins.   Co.,    2  Ch.  617,  to  do  so. 
whore  the  widp  Ifingunge  iiiscvtcd  in  the 
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If  a  corporation  be  expressly  ^  forbidden  to  borrow,^  or  if  its 
business  be  of  such  a  kind  that  it  is  not  necessary  or  usual '  in  the 
conduct  of  it  to  borrow  money,  then  it  cannot  do  so  without  an 
express  authority  in  that  behalf  An  express  prohibition  speaks 
for  itself  For  the  authorities  as  to  a  prohibition  arising  by  im- 
plication from  the  natui'e  of  the  enterprise  or  business,  reference 
may  be  made  to  the  cases  already  cited.* 

89.  An  express  power  to  borrow   negatives   the  raising   by 
inference  of  any  implied  power. 

This  proposition  seems  clear  on  authority  when  the  express 
power  is  given  by  statute.  It  is  submitted  that  on  principle  the 
same  conclusion  must  be  arrived  at  when  the  express  power  is 
given  in  private  non-statutory  constating  instruments.^ 

Where  there  is  a  restriction^  as  to  the  amount''  which  may  be 
raised  by  loan,  a  borrowing  in  excess  of  such  amount  will,  qud 
the  special  contract  purporting  to  be  entered  into,  be  void,  and 
securities  given  therefor  will  be  useless/  even  in  the  hands  of  a 
bond  fide  holder  for  value  without  express  notice.'  But  where  a 
statute  authorised  the  issue  of  bonds  upon  a  vote  "specifying  the 
amount,"  and  they  were  issued  upon  a  vote  which  did  not  specify 
the  amount,  they  were  nevertheless  held  perfectly  good.^" 

Whether  the  arrangement  in  such  case  is  absolutely  void  is  not 
clear.  In  Re  Pooley  Hall  Colliery  Co}^  Eomilly,  M.R.,  admitted 
the  lender  on  debentures  so  issued  to  claim  as  a  simple  contract 
creditor ;  but  this  seems  inconsistent  with  the  case  of  the  German 
Mining  Go}^  and  similar  decisions. 

1  See,  for  example,  7  &  8  Vict.  o.  85,  App.  366. 

s.    19,  and  Yorkshire  By.    Wagon  Co.  ''  As  to  calculating  the  amount  when 

V.  Maclure,    19   C.   D.   478  ;  and  Lady  it  is  fixed  by  reference  to  the  company's 

Wenlock  v.   Mver    Dee    Co.,   10    App.  capital,  see  English  Channel  S.S.  Co.  v. 

354.  Molt,  17  C.  D.  715. 

^  But  (a)  a  mere  restriction  as  to  the  "  Fauntaine  v.  Carmarthen  Ry.  Co.,  5    -n  -ti-'efon 

mode  or  amount,  will  not  necessarily  in-  Eq.  316  ;  Gordon  v.  Sea,  Fire,  and  Life      ^     'ount 

validate  a  loan — see  part  iv.  chap  vi.  s.  Ass.  Co.,  1  H.  &  N.  599  ;  Brooks  <k  Co.    °^  ^™ 

vi.  on  Formalities  ;  nor   (6)  will  a  pro-  v.  Blackburn,  Sc.,  Building  Soc. ,  9  App. 

hibition  as  to  giving  securities  be  ipso  857 ;    Wenlock  v.   River  Lee    Co.,   ubi 

facto   a  prohibition   of    borrowing;    see  supra. 

Payne  y.  Mayor  of  Brecon,  3  H.  &  N.  '  Buchanan  v.  Litchfield,   102  U.   S. 

572  ;  post,  pp.  225-6.  278  ;  Sutro  v.  Pettit,    5  Amer.    St.   R. 

'  Subject    to  the  observations,  ante,  442,  74  Cal.    332,   where  among  other 

p.  216.  arguments  the  principle  of  estoppel  was 

■•  Ante,  pp.  215,  218.  strongly  urged.     In  the  very  recent  case 

^  Laiidovmers,    the,    Inclosure   Co.    v.  of  Allen   v.   South  Boston  Ry.   Co.,  15 

Ashford,    16    C.    D.    437;    Howard   v.  Amer.  St.  E.  185,  150  Mass.  200,  the  de- 

Patent  Ivory  Co.,  38  C.    D.    156,   170  ;  fendant   company  under    such    circum- 

Bank  of  Toronto  v.  Beaver  and  Toronto  stances  was  held  liable  in  damages  to 

Mut. Ins.  Co.,  28  Grant  (Ont.  Chy.  1880),  the  lender. 

87.  '"  State  of  Missouri  v.   Saline  County 

8  It  may  be  that  a  restriction  will  be  Court,  8  Amer.  108,  48  Mo.  390. 

only  on  the  amount  which  may  be  raised  "  21  L.  T.  N.  S.  690  ;  18  W.  E.  201 ; 

by  directors,  not  by  the  company  itself,  W.  N.,  1869,  p.  255. 

Irvine  v.    Union  Bank   of  Australia,   2  '^  Sie  pai-t  v.,  chaps,  i.  ii.  k  v. 
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Perhaps  the  true  conclusion  is  this — that  if  a  definite  limit  be 
fixed  and  that  limit  is  exceeded,  then — 

(1)  If  the  company  have  a  general  power  to  borrow,  or  if,  with- 
out the  express  power  to  borrow,  the  company  would  have  such 
power  by  implication,  though  the  special  contract  will  be  void, 
and  no  right  of  action  of  any  kind  will  exist  in  respect  of  it  or  of 
the  securities  given  under  it,  yet  the  lender  will  be  entitled  to 
sue,  and  therefore  in  a  winding-up  to  prove,  as  a  simple  contract 
creditor  in  assumpsit  for  money  lent.^  But  (2)  if  the  company 
have  no  power  to  borrow  other  than  that  so  expressly  given  it, 
the  lender  will  have  no  remedy  whatever  other  than  that  indicated 
in  Part  V.,  Chapters  I.  II.  and  V. 

3.  Public  and  Semi-public  GorporatioTis. 

90.  Semi-public  and  non-commercial  corporations  can  borrow 
only  if  and  when  they  are  expressly  authorised  to 
do  so. 

Semi-public  The  position  of  semi-public  corporations  as  regards  any  question 

corporations.  ^f  borrowing  is  very  different  from  that  of  mercantile  companies. 
The  latter  have  been  called  into  existence  with  the  sole  object  of 
carrying  on  their  enterprise  or  business  in  such  a  way  as  to  obtain 
gain  for  the  individual  members  ;  and,  therefore,  subject  to  those 
cases  where  evidently  the  amount  of  the  share  capital  was  in- 
tended to  be  the  amount  raised  for  carrying  on  the  enterprise  or 
business,  it  is  reasonable  to  assume  that  the  members  comprising 
the  company  anticipate  and  impliedly  authorise  that  their  direc- 
tors shall,  if  and  when  they  consider  it  advantageous  to  the  com- 
pany's interests,  add  to  this  capital  by  borrowing.  With  regard 
to  semi-public  corporations,  such  as  railway  companies,  waterworks 
companies,  and  so  on,  the  converse  would  seem  to  be  the  case.  In 
the  first  place  these  are  one  and  all  statutory  corporations,  and  it 
would  be  reasonable  to  lay  down  that,  as  the  statutes  incorporating 
them  have  stated  the  amount  of  the  share  capital  and  contain  no 
provisions  for  increasing  this,  with  the  usual  clauses  providing 
specifically  for  borrowing,  the  legislature  necessarily  intends  that 
the  share  capital,  and  still  more  so  the  amount  of  borrowed  capital, 
shall  not  be  added  to  by  tbe  company  or  its  directors  raising  loans 
in  a  manner  different  from  or  beyond  the  amount  of  the  authority 
contained  in  the  statutes.  In  the  next  place  the  nature  of  the 
undertakings  of  these  companies  is  such  that  borrowing  does  not 
teem  to  be  a  fair  and  proper  manner  of  carrying  their  powers  into 
effect.  What  they  are  created  to  do  is — to  expend  upon  and  about 
'  Soi'  Chapleo  v.  Brunswick  Benefit  Bnildinr/  Soc,  5  C.  P.  D.  331. 
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certain  operations  and  purposes  specifically  mentioned  certain 
moneys  which  they  are  authorised  to  obtain  in  certain  ways,  and 
this  of  itself  would  seem  to  be  quite  sufficient  to  negative  the 
implied  power  to  raise  any  further  moneys  in  other  ways.  It  has 
accordingly  been  expressly  decided  that  various  of  these  companies 
— for  instance,  a  steam  navigation  company,  a  telegraph  company, 
and  a  railway  company,^  respectively — have  not  any  implied  power 
to  boiTow,  and  it  may  be  taken  that  this  is  a  general  proposition 
applicable  to  all  semi-public  corporations. 

With  regard  to  municipal  corporations  and  other  public  bodies  Public  corpora- 
these  observations  apply  d  fortiori.  These  seldom  have  a  capital 
in  the  proper  sense  of  the  word.  When  and  in  so  far  as  they  re- 
quire moneys  in  the  nature  of  capital  for  the  purposes  of  their 
respective  undertakings,  statutory  authority  is  given  to  them  to 
raise  such  moneys,  and  the  terms,  provisions,  and  other  circum- 
stances connected  therewith  are  minutely  and  carefully  detailed.^ 
It  is  submitted  that  the  principle  may  be  laid  down  without  ex- 
ception— that  none  of  these  bodies  can  raise  money  by  borrowing, 
except  only  to  the  extent  and  subject  to  the  conditions  expressly 
authorised  and  enacted.^ 

SUB-SECTION   III. — MODE   OF   EOEEOWING.*  Mode. 

There  can  be  little  or  no  doubt  that  an  express  power  to  borrow 
up  to  a  certain  amount,  contained  in  private  constating  instrur 
ments,  may  be  exercised  again  and  again  by  paying  off  loans 
advanced,  so  long  as  the  amount  owing  at  any  one  time  is  kept  Keborrowing. 
within  the  limit,^  even  though  there  are  no  words  directly  author- 
ising the  reborrowing. 

The  Companies  Clauses  Act,  1845,  contains  an  express  pro- 
vision in  this  behalf,^  and  similar  provisions  as  to  reborrowing  are 
generally  contained  in  private  Statutes  authorising  borrowing.'' 

A  power  to  borrow  may  be  validly  exercised  by  giving  acknow-  Loans,  secuii- 
ledgments  of  indebtedness,  e.q.,  debentures  for  an  amount  exceeding  V'^'^'  ^l"'  ^*  ^ 

°  ...  discount. 

the  sum  advanced,  that  is,  by  issuing  them  at  a  discount,^  and  the 
debentures  so  issued  will  be  perfectly  good  for  their  nominal  value,' 

'  See  cases,  ante,  p.  218.  "  8  &  9  Vict.  c.   16,  s.  39  ;  Founlwine 

-  See  ante,  pp.  192-4.  v.  Carmarthen  Ey.  Co.,  5  Eq.  316. 

3  "  In  our  opinion  ....  a  School  Board  ^  See  A.-G.  v.  Mayor,   i-c,  of  Cam- 

has  no  power  to  borrow,"  ^er  Cotton,  L.J.,  bridge,  L.  R.  6  H.  L.  303. 

Meg.  T.  Heed,  5  Q.  B.  D.  490.  ^  But  they  cannot  be    given    away, 

^Compare    generally  with  this    sub-  c.  gr. ,  by  being  issued  as  a  "  bonus  "  on  a 

section,  ^os<,  pp.  230-244,  on  the  "Form  subscription  for  shares,  Morrow  v.  Nash- 

of  Instruments  which  may  be  given  as  mile  Iron  and  Steel  Co.,  10  Amer.  St.  E. 

Securities."                                            _  658,  87  Tenn.  262. 

'  As  to  restrictions  on  amounts-which  ^  Re   Anglo-Danubian    Steam   Nav., 

may  be  borrowed,  or  for  which  securities  &c.,  Co.,  20  Eq.  339  ;  Re  Megent's  Canal 

may  be  given,  see  ante,  p.  221.  Iron-wm'ks  Co.,  3  C.  D.  43. 
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even  though   issued  to  a  director   or  other  official  who  cannot 
ordinarily  make  profit  out  of  his  position.^ 

As  to  interest,  where  there  is  nothing  in  the  constating  instru- 
ments to  limit  the  amount,  the  corporation  may  give  any  rate,  10, 
20,  30  per  cent.,  which  suits  their  necessities.^  The  rate  of  in- 
terest should,  of  course,  always  be  expressly  provided  for  at  the 
time  of  borrowing,  and  be  specified  in  the  instruments  relating 
thereto  executed  by  the  corporation.  When  this  is  not  done  the 
lender  will  have  to  rely  upon  the  common  law  principles  and  the 
statutory  provisions  relating  to  interest,^  and  can  recover  only  such 
amounts*  and  for  such  times ^  as  are  so  allowed. 

91.  A  power  to  boiTow  may  be  validly  executed,  though  it  be 
accompanied  by  the  giving  of  Ultra  Vires  documents 
intended  to  be  securities. 


Improper 
securities  for 
loans. 


Scott  V. 
Colburn. 


Loans,  securi- 
ties, &c.,  at  a 
discount. 


It  sometimes  happens  that  a  power  to  borrow  exists,  and  the 
company  exercises  it  and  obtains  a  loan,  and  gives,  to  secure  the 
advances,  securities,  e.g.,  mortgages  which  are  outside  its  powers — 
these  improper  documents,  though  themselves  void  as  securities, 
will  not  avoid  the  loan. 

In  Scott  v.  Colbuim,^  the  directors  of  the  Eoyal  Surrey  Gardens 
Company  were  prohibited  giving  bills  of  exchange  ;  but  they  had 
powers  to  borrow  on  mortgage.  They,  however,  gave  bills  to 
secure  an  existing  debt,  and  a  mortgage  was  at  the  same  time 
executed  under  the  seal  of  the  company,  which  was  subject  to  re- 
demption on  payment  of  the  bills.  It  was  held  that  the  mortgage 
was  given  to  secure  the  debt,  and  not  the  payment  of  the  bills, 
and  therefore  was  not  invalid  on  that  account. 

As  another  illustration  may  be  cited  a  decision  of  the  Supreme 
Court  of  Pennsylvania,  Philadelphia,  dx.,  RR.  Co.  v.  Lewis? 
Here  bonds  had  been  issued,  secured  in  addition  by  a  mortgage 
— recited  on  the  bonds  themselves — which  the  company  had  no 


•  Re  Compagnic  de  Bellcijanh',  Camp- 
oclVs  Case,  4  C.  D.  470. 

2  See  Per  Jessel,  M.  R.,  20  Eq.  341. 

3  Generally  as  to  interest,  L.  G.  A:  D. 
Ry.  Co.  V.  S.  E.  Rij.  Co.,  1S92,  1  Ch.  120. 

■*  See  Price  v.  G.  »'.  Ay  Co.,  IG  M. 
&  W.  244  ;  Times  Ass.  Cu.'s  Ca.^c,  i  H. 
&  M,  722,  wliero  interest  was  allowed  in  a 
winding-up;  as  to  wliich  sm  a\so1\'arrant 
Finance  Co.'s  Case  (No.  1),  4  Ch.  643;  Re, 
East  of  Emjlaiid  Hanking  Co.,  4  Ch.  14. 

«  Mclli.i'h  V.  Brooks,  3  Beav.  22  ; 
][o<l(jt\i  V.  Croi/doii  Canal  Co.,  3  Beav.  86. 

»  26  Beav.' 276;  5  Jur.  N.  S.  183; 
ante,  ]).  208,  and  see  the  other  cases  there 
cited;  compare  De  ll^iiUmi  v.  Mayor, 
<(•«.,  of  Rnco)!,  20  Beav.   533,   and   the 


other  cases,  post,  pp.  225-6. 

'  33  Penn.  33  ;  Dana  v.  BanJc  of 
United  States,  5  Watts  &  Serj.  223. 
Compare  Whitevjaier  Valley  Canal  Co.  v. 
rallcUe,  21  How.  414,  in  the  Supreme 
Court  of  the  United  States,  where  bonds 
issued  in  payment  for  the  completion  of 
a  canal,  and  pledging  "the  effects  real 
and  personal "  of  the  company  for  the 
payment  of  the  debt  and  interest,  were 
held  (1)  to  be  Intra  Vires  and  good  ;  (2) 
not  to  be  within  the  usury  laws  of 
Indiana,  although  the  sum  for  which 
they  were  issued  was  largely  in  excess  of 
the  estimated  cost  of  tlie  work  ;  and  (3) 
to  constitute  a  mortgage  entitling  the 
holders  to  the  appointment  of  a  receiver. 
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power  to  grant.  It  was  decided,  first,  that  the  company  was 
justified  in  issuing  the  bonds  to  carry  out  the  ends  of  its  creation  ; 
and,  secondlj-,  that  they  were  not  voided  by  the  Ultra  Vires  mort- 
gage. The  Court  said  : — "  It  often  has  [sic]  and  often  will  occur, 
that  mistakes  and  defects  in  mortgages  have  rendered  them 
worthless  as  securities,  but  nobody  ever  presumed  that  the  bond 
was  therefore  to  have  no  obligatory  force.^  The  power  to  issue 
the  bond  is  all  we  have  to  do  with.  In  McMasters  v.  Reed^  it 
was  strenuously  urged  that  as  the  legislature  had  conferred  on  the 
Erie  Canal  Company  a  power  to  borrow  money  on  mortgage  to 
enable  them  to  complete  their  work,  this  covered  the  whole  scope 
of  power  possessed  by  the  company,  and  they  could  not  issue 
bonds  without  such  mortgage.  But  they  [i.e.  the  Erie  Company] 
did  not  think  so,  and  issued  bonds  payable  to  bearer  without  any 
accompanying  mortgage.  It  was  insisted  that  this  was  unautho- 
rised, and  that  the  parties  executing  the  bonds  made  themselves 
personally  liable.  But  this  Court  held  that  the  company  had  of 
necessity  the  right  to  enter  into  such  obligations  in  carrying  out 
the  ends  of  their  creation,  and  that  the  obligations  were  binding 
upon  the  company.  We  have  no  doubt  the  company  had  a  right 
to  issue  the  bonds  and  are  liable  upon  them  without  regard  to  the 
mortgage.  Nor  do  we  think  that  the  memorandum  upon  the 
bonds  that  they  were  issued  by  the  '  company  in  accordance  with 
its  charter  to  the  amount  of  ^500,000,  and  that  the  mortgage 
thereon  receipted  had  been  duly  executed '  and  delivered  to  the 
trustee,  had  any  effect  whatever  in  this  case  prejudicial  to  the 
plaintiff's  right  of  recovery.'' 

Perhaps  stronger  instances  are  those  which  have  arisen  under 
the  Municipal  Corporations  Act,  1835.  Section  94  of  that  statute 
provided  that  it  should  not  be  lawful  for  the  council  of  any  body 
corporate  to  be  elected  under  this  Act  to  sell,  mortgage,  or  alienate 
the  lands,  tenements,  or  hereditaments  of  the  said  body  corporate, 
or  any  part  thereof  except  upon  the  conditions  therein  set  forth, 
or  with  the  consent  of  the  commissioners  of  the  treasury.  Not- 
withstanding this,  the  Courts  of  Queen's  Bench,^  of  Common 
Pleas,*  and  of  Exchequer,^  one  and  all  declared  securities  of  this 
description  not  made  subject  to  such  conditions,  or  with  such 

'  The  expression,  "the  bond,"  taken  sent  case,  the   bond  and  the  mortgage 

strictly,  must  mean  the  instrument  con-  were  distinct  instruments, 

sidered  as  a  bond ;  that  is,  that  though  ^  1  Grant's  cases,  36. 

void  qud  mortgage,  yet  as  containing  a  ^  Soldsworth  v.  Mayor,  due,  of  Dart- 

covenant  to  repay  it  will  be  good  qiid  mouth,  11  A.  &  E.  490. 

bond.     Possibly  the  court  did  not  intend  *  PalUstcrv.  Mayor,  &c.,  of  Gravesend, 

0    lay    down    so  wide    a    proposition,  9  C.  B.  774;  19  L.  J.  (C.  P.)  358. 

although  undoubtedly  much  may  be  said  *  Payne  v.  Mayor,  d'c,  of  Brecon,  3  H. 

n    its  favour.      Moreover,  in  the  pre-  &  N.  572  ;  27  L.  J.  (Ex.)  495. 
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consent,  to  be  perfectly  good  as  constituting  debts,  and  apparently 
as  bonds  and  covenants  to  pay,  though  perhaps  not  as  mortgages. 
In  the  last,  the  Brecooi  Case,  Bramwell,  B.,  well  expressed  the 
principle  involved  :  ^  "  The  utmost  that  can  be  said  is,  that  the 
mortgage  is  a  nullity  as  regards  the  transfer  of  the  property  under 
it,  but  that  the  section  remains  good,  and,  consequently,  the 
covenant  is  good  as  against  the  corporation."  ^ 

SECTION  IV.'^  SECURITIES. 

SUB-SECTION   I. — WHEN   SECURITIES  MAY   BE  GIVEN. 

Implied  power,  1.  Implied  Power. 

92.  Mercantile  corporations  having  an  implied  power  to  incur 
debts  ^  have  also  an  implied  power  to  give,  either 
pari  passu  with  incurring  the  debts,  or  subsequently 
thereto,  securities  for  the  payment  of  the  same. 

'  The  statement  here  formulated  may  perhaps  at  first  sight 
appear  too  comprehensive  ;  but  it  is  submitted  that  it  is  not  only 
borne  out  by  the  authorities,  but  is  also  the  only  conclusion 
deducible  from  them.* 
i2c  Patent  File  -^^  regards  securities  for  debts,  the  leading  case  is  that  which 
CompaDy.  arose  from  the  claims  of  the  Birmingham  Banking  Co.  in  the 

Constitution  of  winding-up  of  the  Patent  File  Co}     The  facts  were  as  follows  : — 
™^   ^'    The  memorandum  of  association  of  the  Patent  File  Co.,  whose 
nominal  capital  was  £100,000,  stated  its  objects  to  be  the  manu- 
facturing and  selling  of  files  and  steel,  and  the  doing  all  such 
other  things  (including  the  acquiring  and  disposing  of  lands  and 


'  See  also  the  judgment  of  Watson, 
B.  ;  and  compare  Kerrison  v.  Cole,  8 
East,  231  ;  Mouys  v.  Lcakc,  8  T.  R.  411. 

^  The  learned  judge  also  said — "In  the 
present  case,  I  think  '  It  shall  not  be 
lawful,'  means  that  the  corporation  may 
not  do  such  and  such  a  thing,  and  that, 
as  regards  third  parlies,  if  they  choose 
to  do  it,  the  contract  is  not  unlawful." 
This  dictum,  which  was  unnecessary  to 
the  decision,  is  as  a  principle  of  con- 
struction expressly  overruled  by  the 
House  of  Lords  in  likhc  v.  Ashlnoy  litj. 
Carriaijc,  Ac,  Co.,  L.  E.  7  H.  L.  603, 
C86-8. 

^  Meaning  by  "debts,"  liabilities  on 
account  of  what  may  be  called  oora- 
morcial  contracts — large  and  important 
transactions,  not  the  petty  debts  daily 
incurred  by  every  corporation  for  daily 
wants.  Every  corporation  has  power  to 
incur  those  latter  debts,  avtc,  p.  205,  but 
manifestly  it  is  not  thereby  impliedly 


authorised  to  give  securities. 

■*  Expressly  so  decided  in  County  of 
Jatlsoit  V.  MauUeman,  39  Amer.  ii,  100 
111.  379,  the  case  of  a  municipal  corpora- 
tion. 

°  He  Potent  File  Co.,  ex  parte  Bir- 
mingham Bank-ing  Co.,  6  Ch,  83;  Howard 
V.  Patent  Ivory  Manufacturing  Co.,  38 
C.  D.  156. 

Si'o  generally  as  to  the  power  of  com- 
mercial corporations  iu  the  United  States 
to  give  securities  for  money  borrowed, 
the  cases  cited,  ante,  p.  217,  n.  4  ;  and 
Pennock  v.  Cue,  23  How.  117  ;  Ricliards 
v.  Merrimack  d-  Conn.  HE.  Co.,  44  N. 
Hamp.  ]27  ;  Farmers'  Loan  <t-  T.  Co.  v. 
Ilendrickson,  25  Barb.  484  ;  Nelson  v. 
Eaton,  26  N.  Y.  410  ;  Pierce  v.  Emery, 
32  N.  Ham]>.  484  ;  Shaw'.Y.  Norfolk  RE. 
Co.,  5  Gray  (71  Mass.),  162.  These  cases 
seem  to  prove  that  in  the  United  States 
the  proposition  is  conect  strictly,  and 
without  qualification. 


POWER   TO   GIVE.  227 

buildings)  as  were  incidental  or  conducive  to  the  attainment  of 
those  objects.  The  articles  of  association  provided  that  the  com- 
pany might,  with  the  sanction  of  an  extraordinary  general  meeting, 
boiTow  on  mortgage  of  its  property  any  sums  not  exceeding 
one-half  of  its  nominal  capital,  and  that  the  directors  might 
exercise  all  such  powers  of  the  company  as  were  not,  by  the 
Companies  Act,  1862,  or  by  the  articles,  required  to  be  exercised 
by  the  company  in  general  meeting.  The  company  passed  a 
resolution  :  "  That  the  directors  be  and  are  hereby  authorised  to 
borrow  and  take  up  from  time  to  time  on  mortgage  of  the  lands, 
buildings,  and  fixed  machinery  of  the  company,  or  on  such  part 
thereof  as  they  deem  fit,  or  upon  debentures  under  the  seal  of  the 
company,  such  sum  or  sums  of  money  not  exceeding  in  the  whole 
one-third  of  the  nominal  capital  of  the  company."  A  few  weeks  overdraft  at 
after  this  the  account  of  the  company  with  their  bankers  being  "^^ ' 

overdrawn  to  the  extent  of  more  than  £23,000,  and  the  bankers 
pressing  for  security,  the  directors  deposited  with  them  the  title 
deeds  of  the  property  on  which  the  company  carried  on  their 
business,  and  gave  a  memorandum  of  deposit  under  the  seal  of  deposit  of 
the  company,  making  the   deeds  a  security  for  the  balance  of        "         ' 
account  up  to  £25,000.     Within  six  months  after  this  a  resolution 
was  passed  for  winding-up.     It  was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Stuart,  V.-C,  that  the  charge  so  created 
was  valid.     The  Court  was  also  of  opinion  that  in  the  absence  of  Judgment  of 
any  prohibition  in  the  articles,  a  mercantile  company  may  secure  ^®  '^""'^  "^ 
a  past  debt  by  deposit  of  title  deeds.     As  to  this  point,  Mellish, 
L.  J.,  said:  "The  third  objection  is  the  only  one  that  could  raise 
any  serious  doubt,  namely,  whether  a  joint  stock  company  of  this 
kind  can  raise  money  or  give  security  for  a  past  debt  by  deposit  of 
title  deeds.     It  was  urged  that  no  company  can  mortgage  unless 
expressly  authorised  to  do  so.     Now  the  company  has  property 
which  it  is  authorised  to  deal  with,  and  I  should  say  that  the  true 
rule  is  just  the  contrary,  namely,  that  the  company  can  mortgage 
unless  expressly  prohibited  from  doing  so.  .  .  .  It  would  in  my 
opinion  be  most  undesirable  to  lay  down  a  rule  that  no  joint  stock 
company,  can  raise  money  in  this  way.     A  mortgage  by  deposit  is  All  mercantile 
the  kind  of  security  most  usually  given  by  mercantile  men  to  may°mortgage. 
bankers,  and  such  a  rule  would  seriously  cripple  joint  stock  com- 
panies in  their  business  transactions.     There  being  nothing  in  the 
articles  to  prohibit  the  giving  such  a  security,  I  am  of  opinion 
that  the  company  can  give  it  as  well  for  a  past  debt  as  for  a 
future  one.     In  fact,  the  case  is  stronger  in  favour  of  a  security 
for  a  past  debt,  as  it  would  be  absurd  to  say  that  a  company  has 
not  power  to  pay  past  debts,  and  if  so,  why  should  it  be  debarred 

Q  2 
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from  giving  security,  which  is  one  way  of  applying  its  property  m 
payment  of  its  debts  ? " 

The  proposition  applies  only  to  mercantile  coi-porations  having 
a  power  express  or  implied  to  borrow — not  to  semi-pubhc  or  to 
non-commercial  corporations.  The  principle  could  not  extend  to 
any  such  bodies,  for  the  simple  reason  that  any  such  extension  if 
allowed  would  enable  these  bodies  to  do  indirectly  that  which 
directly  they  cannot  do  at  all,  or  if  so,  only  subject  to  certain  con- 
ditions, viz.,  borrow.^ 

Corporations  having  power  to  give  securities  may  validly  exer- 
cise the  power  by  issuing  the  securities  to  a  creditor  in  payment 
of  his  debt.  Thus,  if  a  corporation  is  in  debt,  instead  of  going 
through  the  roundabout  process  of  borrowing  money  from  its 
bankers,  giving  them  a  security,  and  paying  the  money  to  the 
creditor,  it  may  issue  the  security — for  instance,  a  debenture 
directly  to  the  creditor  in   discharge  of  his  debt.^ 

93.  Similarly,  corporations  having  power  to  borrow  have  an 
implied  authority  to  give  securities  for  loans. 

The  judgment  in  ex  parte  Birmingham  Banking  Co.  seems 
conclusive  as  to  the  authority  of  mercantile  corporations  to  pledge 
their  assets  for  debts  or  other  liabilities.  It  would  seem  equally 
conclusive  as  to  the  validity  of  securities  for  loans.  A  loan, 
supposing  it  to  be  unobjectionable  and  binding,  qua  loan,  con- 
stitutes eo  instanti  a  "  debt."  This  being  so,  it  follows  according 
to  the  above  decision  that  a  valid  security  may  be  taken  from  a 
corporation,  viewing  the  loan  as  a  debt.  Moreover,  Malins,  V.-C, 
has  decided'  that  in  all  cases  of  extreme  necessity,  mercantile  cor- 
porations may  raise  money.  Assuming  this  to  be  correct,  there 
is,  under  such  circumstances,  no  need  to  investigate  the  validity 
of  any  other  or  further  implied  authority  to  borrow. 

In  addition,  the  security  will,  or  at  least  may,  be  good  as  being 
a  security  for  the  debt,  even  though  it  expressly  purports  to  be  a 
security  for  a  prohibited  loan.* 

But  whether  or  not  this  reasoning  be  correct,  viz.,  that,  in 
accordance  with  general  principles,  corporations  having  the  power 
to  borrow  have  as  incidental  thereto  by  implication  the  power  to 
give  security  for  advances,  the  question  seems  settled  by  the  ex- 
press decision  of  Page-Wood,  V.-C,  in  the  A^iMralian  Steamship 


Go's  case.5     There  the  Vice-Chancellor  considered  it  a  legitimate 

•'  Gibls  and  West's  Case,  10  Eq.  312. 
■*  See  Scott  V.  Colbui-n,  26  Beav.  276  ; 
ant4i,  pp.  208,  224. 
'  Sec  ante,  p.  220. 


>  Soo ;»';•  Fry,  J.,  IG  C.  D.  437. 

-  Per  Kay,  J.,  in  Howard  v.  Patent 
Tan-)/  iManiifadiiring  Co.,  38  0.  D.  170  ; 
Jht/'ctl's  Case,  2  J.  &  H.  306,  311  ;  ]!e 
Inns  of  Court  Hotel  Co.,  6  Eq.  82. 
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exercise  of  the  powers  of  the  company,  who  were  mere  shipowners 
and  not  dealers  in  ships,  to  mortgage  their  ships  for  a  loan,  they 
not  having  an  express  power  in  that  behalf:  "  I  cannot  see  why  it 
should  not  be  within  their  ordinary  province  to  raise  money  by 
mortgage  of  their  ships." 

2.  Express  Power. 

94.  An  express  power  to  give  security  for  money  borrowed 
negatives  the  implication^  of  any  other  power  to  this 
effect. 

This  would  seem  to  have  been  the  decision  in  Re  Pooley  Hall  He  Pooiey 
Colliery  Co}  This  company,  by  virtue  of  its  articles  of  association  q^^  "  '^"^ 
and  of  a  special  resolution,  had  power  to  issue  mortgages  and 
debentures  to  an  amount  not  exceeding  £8,000.  The  directors, 
however,  exceeded  this  amount,  and  Eomilly,  M.R.,  held  that  the 
holders  of  the  debentures  so  issued  in  excess  had  not  a  prior  charge 
upon  the  company's  assets,  but  might  come  in  and  prove  for  their 
claim  in  the  winding-up  as  simple  contract  creditors. 

The  rationale  of  this  particular  decision  is  not  clear,  and  its 
validity  is  somewhat  questionable.^  Perhaps  the  Master  of  the 
KoUs  viewed  the  question  as  one  to  be  considered  as  a  matter 
purely  of  the  powers  of  the  directors ;  but  under  very  analogous 
circumstances  it  has  been  decided  that  where  directors  had  power 
to  issue  bills  to  a  certain  amount  only,  the  company  was  neverthe- 
less liable  upon  biUs  issued  in  excess  of  this  amount.* 

But  whether  or  not  this  principle  be  correct,  viz.,  that  express 
authority  to  give  securities  for  loans  up  to  a  certain  amount 
negatives  any  implied  authority  beyond  this  amount,  it  has  been 
decided  that  an  express  authority  to  give  securities  for  specified 
purposes  will  not  of  itself  negative  or  qualify  the  general 
authority,  express  or  implied  where  it  exists,  to  give  securities  for 
other  purposes.^ 

Nor  does  an  express  power  to  mortgage  a  specified  part  of  the 
corporate  assets,  e.g.,  tolls,  of  itself  negative  an  implied  power  to 

'  And  this  whether  the  implication  he  331. 

suggested  from  the  nature  of  the  enter-  ^  Allen  v.  Montgomery  ER.    Co.,   11 

prise  or  from  the   language  of  earlier  Ala.  437  ;  Mobile,  die,  MR.  Co.  v.  Tal- 

statutes,    Lady    Wenlock  v.    River  See  inan's,  15  Ala,.  i72  ;  Phillipsv.Winsloio, 

Co.,  10  App.  354.  18  B.  Mon.  431.     But  an  express  power 

2  21  L.  T.  (N.  S.)  690,  W.   N.  1869,  to  borrow  or  issue  securities  for  a  specified 

p.  255  ;  Landowners,  <fcc.,  Inclosure  Co.  purpose,  e.g.,  to  issue  debentures  for  a 

V.  Ashford,  16  C.  D.  411,  437.  "  loan  of  money"  will  not  he  validly 

'  JSx  parte  Valpy  and  Cha,plin,  L.  R.  exercised  by  issuing  them  on  a  transac- 

7  Ch.  289.  tion  which  is  not  a  loan  of  money,  Bank 

*  Gordon  v.  Sea,  Fire,  and  Life  A  ss.  of  Toronto  v.  Beaver  and  Toronto  Mutual 

Co.,  1  H.  &  JSr.  699;  Ghapleo  v.  Bruns-  Investment   Co.,    28   Grant   (Ont.     Chy. 

luick  Benefit  Building  Soc,  5  C,  P.  D.  1880)  87. 
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mortgage  another  portion,  e.g.,   machinery  not  included  in  the 
former.-' 

But  in  Murray  v.  Scott^  it  was  held  that,  where  a  rule  of  a 
building  society  authorised  borrowing,  the  money  to  be  a  first 
charge  upon  the  funds  and  property  of  the  society,  and  the 
directors  gave  to  lenders  specific  charges,  these  lenders  must  give 
up  their  specific  securities  so  that  all  might  rank  pari  passu. 

STJB-SECTION   II. — EFFECT   OF   SECURITIES. 

95.  Corporations  having  power  to  give  securities  may  exercise 
such  power  like  ordinary  individuals.^ 

Assuming  that  a  corporation  has  authority,  whether  by  express 
provision  or  by  implication  arising  from  the  custom  of  the  trade 
or  nature  of  its  enterprise,  to  create  charges,  difficult  questions 
will  often  arise  ;  in  the  first  instance  as  to  the  manner  in  which 
such  authority  may  be  executed,  and  subsequently  after  the 
execution  thereof,  as  to  the  efifect  of  such  execution.  These 
questions  will  spring  from  one  or  other  of  the  following  matters, 
viz. : — (1),  the  form  of  security ;  (2),  debentures  specially  con- 
sidered; (3),  the  assets  which  may  be  charged;  (4),  the  formalities; 
(5),  the  effect  of  the  instruments. 

1.  Form  of  Security. 

Form  of.  If  there  be  any  directions  in  the  constating  instruments  which 

positively  limit  the  "  form  "  of  the  instruments  to  be  used  in 
giving  securities,  and  which  by  express  words  or  necessary  im- 
plication void  instruments  of  every  other  kind,  then  those  direc- 
tions must  be  strictly  and  closely  followed,  and  documents  of 
another  nature  will  not  constitute  charges,  or  be  otherwise  valid 
as  securities.*  Seldom,  however,  is  there  such  a  direct  prohibition. 
Usually,  when  the  affirmative  provision  is  present,  e.g.,  a  power 
to  mortgage,  the  negative  is  absent,  that  is  to  say,  there  is  not  a 
The  Courts  prohibition  against  charging  in  other  ways.  "When  this  is  so,  the 
th  "fo™r*"''*    Courts  hesitate  to  raise  the  negation  by  mere  implication.' 

Thus,  in  Gomm.  Bk.  of  Canada  v.  G.  W.  Ry.  Co.  of  Canada,^ 
the  defendant  company  by  their  original  stattite  of  incorporation 

1  Mi-Connick  v.  Pan-y,  7  Ex.  355.  607. 

ii  !)  App.  619.  *  See  the  aiguiiicnt  and  judgment  in 

•'  And  Ihoy  niny  do  so  by  issuing  the  Ex  parte   Binningham   Banking   Co.,  6 

si'i'.nrities,    e.g.,    dobentmvs,  by    way    of  Ch.    ?iZ;antc,  p.  226  ;  and  ^«r  Malins, 

niovtgagoor  to  trustees  for  I  he  lenders,  Be  V.-C,  14  Eq.  ,'>12-4. 

Bfilcnt'sGanal  Ironworks  Co.,'.',  0.  D.  43.  "  3  Moore  P.  C.  C.  (N.  S.)  295;  13 

■'  See  £>■  iwrte  Knlional  Bank,  14  Eq.  L.  T.  (N.  S.)  105. 
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had  no  power  to  borrow  money,  but  a  subsequent  statute  autho- 
rised them  to  borrow  money  from  time  to  time  for  maintaining 
and  working  the  railroad,  to  pledge  the  lands,  tolls,  and  revenues, 
for  due  payment  thereof,  and  to  make  bonds  or  debentures  for 
securing  the  repayment  of  any  sums  so  borrowed  on  certain  terms. 
Upon  these  facts  the  Privy  Council  held  that  the  securities  on 
which  the  company  had  power  to  borrow  were  not  restricted  to 
bonds  or  debentures. 

Assuming  that  there  are  no  provisions,  express  or  implied,  as  -^n  oriUnary 
to  the  mode  or  nature  of  the  security,  then  securities  of  every  allowable, 
description  which  are  in  use  in  the  case  of  private  citizens  are 
valid,  as  also  are  various  others  which  have  been  devised  by  the 
skill  of  the  legal  advisers  of  corporations,  and  which  perhaps  are 
peculiar  to  such  bodies. 

1.  Ordinary  money  honds  are  of  course  legal,  that  is  to  say,  !■  Money 
documents  under  seal  which  contain  acknowledgments  of  money 

lent  and  agreements  to  repay  the  same,  upon  conditions  and  terms 
stated,  but  which  do  not  purport  to  be  charges  upon  the  corporate 
assets  or  to  give  the  holders  of  such  bonds  priority  over  other 
specialty  creditors.^ 

2.  Negotiable  Instruments. — Reference  has  already  been  made  2.  Negotiable 
to  the  expedient  which  is  sometimes  under  stress  of  circumstances 

adopted  of  raising  money  indirectly  by  the  issue  and  discounting 

of  negotiable  instruments.     Closely  allied  to  this  operation  is  that  '•'f ."  ^"^'^^ '° 

°  _  .  .  •'  _  '■  whicli  they 

of  issuing  negotiable  instruments  as  a  security  for  money  advanced,  maybe  issued  ; 

and  not  as  the  actual  means  of  obtaining  the  money.     There  are, 

however,  important  differences   between  the   two    expedients,  at 

least,  in  so  far  as  concerns  the  immediate  parties  to  them  and 

such  as   have  notice  thereof.     If  the  note  or   bill  be   intended 

merely  as  a  security,  then  plainly  either  it  should  not  be  circulated 

at  all,  or  it  should  be  circulated  with  reference  to  the  facts  which 

have  caused  its  creation,  that  is  to  say,  with  notice  of  the  equities 

springing  out  of  the  contract  entered  into  by  the  original  parties. 

But  a  negotiable  instrument,  made  as  a  means  of  raising  money, 

is  intended  to  circulate  j ust  like  any  other  negotiable  instrument. 

From  this  it  would  seem  to  follow,  that  while  the  validity  of 
instruments  of  the  latter  description  will  depend  mainly,  if  not 
solely,  upon  the  question  whether  or  not  the  corporation  can 
issue  negotiable  instruments,  the  validity  of  those  of  the  former 
kind  will  be  determined  exclusively  by  the  considerations,  first, 
whether  the  corporation  was  authorised  to  raise  the  loan  for 
which  the   security  has  been  given,  and,  secondly,  whether  the 

'  As  to  iiegotiable  bonds,  see  sect.  iii.  of  the  next  chapter. 
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corporation  did  bond  fide  give  the  instrument  as  a  security  for 
such  loan— in  other  words,  that  a  bill  or  note,  qvA  security,  will 
be  good  and  binding  if  the  corporation  had  the  capacity  to  give  a 
security  of  any  kind,  although,  qud  bill  or  note,  it  may  be  avoided.^ 
But  this  point  at  once  arises— the  documents  in  consideration 
are  negotiable  instruments— is  not  the  primary  and  governing 
question,  in  any  matter  relating  to  their  validity,  the  simple  one, 
whether  or  not  they  are  good  as  negotiable  instruments?  The 
subject  will  better  be  discussed,  as  a  whole,  in  the  next  chapter. 

The  precise  point  here  involved  is,  however,  to  some  extent 
already  governed  by  authority.  In  a  case  in  the  New  York 
Court  of  Appeals,  the  respondents,  an  insurance  and  loan  com- 
pany, were  forbidden  "  to  issue  for  circulation  as  money  any 
of  its  own  promissory  notes  in  the  nature  of  bank  notes  or 
certificates  of  deposit  payable  to  bearer."  They  issued  certain 
certificates  of  deposit  payable  to  order,  and  it  was  found,  upon 
the  facts,  that  these  were  not  intended  for  circulation  as  money. 
The  receiver,  however,  indorsed  them  in  blank,  and  it  was 
admitted  that  in  point  of  law  they  were  fully  negotiable.  It 
was  decided  that  the  issue  was  not  a  violation  of  the  company's 
charter,  and  that  consequently  the  company  was  liable  upon  them.^ 

3.  Bills  of  sale  3.  Bills  of  sale  may  be  given  by  trading,  and  probably  by  all 
mercantile  corporations.  "  The  first  question  presented  is  whether 
the  giving  of  this  security  by  the  directors  was  Ultra  Vires.  This 
being  a  trading  company,  it  seems  to  me  that  they  had  power  to 
buy  and  sell  and  to  contract  for  work  to  be  done  in  the  course  of 
their  business."  ^ 

And  bills  of  sale  in  the  form  of  debentures  are  not  invalid 
for  want  of  registration  in  a  winding-up  as  against  the  liquidator, 
whether  compulsory  *  or  voluntary  continued  under  supervision  ^ 
or  as  against  execution  creditors  in  case  of  a  winding-up  by  the 
Court." 

i.  Mortgages,  ^'  Mortgages  of  the  actual  assets  of  a  corporation  are  appa- 
rently allowable  in  all  cases  where  there  is  authority  express  or 

legal,  implied  to  give  security.''     They  may  be  either  legal  or  equitable,^ 

equitable. 

'  As   to  tho   eflect  of  giving  a  pro-  ^  JRe  Marine  Maimons  Co. ,  A  Hq.  601  ; 

niissoiy  note  as  collateral  security  to  a  He  Inns  of  Court  Hotel  Co.,  6  Eq.  82. 

mortgage,  see  WaUcr  v.   Jones,  L.  E.  1  «  Ee    Standard    Manufaciurina     Co  . 

r.  C.  60.  1891,  ICli.  627. 

"  Mumford  v.  American   Life  Iiism--  7  See   Jie  Patent  File    Co.,    ex  parte 

aiwcand  TrustCo.,  iQonya^^.  ('S.\.)i%Z.  Birmingham £aiik,  6  Ch.  83,  ante,  pp. 

•■•  7'cc  Erie,  C.   J.   in  Slicars  v.  Jaeob,  226-8;  Pcnnoch  v.    Coe,  23  How.   117 "; 

L.  R.  1  C.  P.    613  ;  DeJ'ell  v.    U'/iilc,  Jacl-sun  v.  Broken,  5  Wend.  590  ;  Pierai 

L.  R.  2  C.  P.  M-1.  V.   Emei-y,  32  N.  H.  484  ;   WhiUwate.r 

*  Re  Cnmliii    Viaduct  Worls  Co.,  11  Vallctj  Canal  Co.   v.    Vallette,  21  How 

C.  D.  755  ;  Ex  parte  Copland,  32  W.  R.  414. 

16.  8  See  Jie  Patent  Eile  Co.  in  last  note. 
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and  they  may  contain  all  the  usual  stipulations  as  to  term  of 
repayment,  interest,  &c.^ 

5.  Debentures  being  of  universal    occurrence   are   considered  5.  Debentures. 
later  on  separately  at  some  length. 

6.  Charges  may  be  created  by  parol,^  or  rather,  as  perhaps  it  6.  Charges- 
should  be  said,  an  agreement  to  charge  may  be  made  by  parol —   mere 

by  writing  if  it  relates  to  land  (Statute  of  Frauds),  by  mere  word  ag^e^ent. 
of  mouth  in  other  cases — of  which  agreement  the  Court  of  Chancery 
will  decree  specific  performance  to  grant  a  debenture,^  or  to  execute 
a  mortgage,*  as  the  case  may  be. 

As  to  the  formalities  or  proceedings  requisite  to  constitute  a  Examples  of. 
valid  charge,  in  Be  Strand  Music  Hall  Co.,^  Turner,  L.  J.,  said, 
"  I  apprehend  that  where  this  Court  is  satisfied  that  it  was  intended 
to  create  a  charge,  and  that  the  parties  who  intended  to  create  it 
had  the  power  to  do  so,  it  will  give  effect  to  the  intention,  not- 
withstanding any  mistake  which  may  have  occurred  in  the  attempt 
to  effect  it." 

In  this  case  it  was  expressly  decided  that  an  informal  agreement  lie  Strand 
will  suffice  to  create  a  charge.    It  was  one  of  the  cases  arising  out     '^'°  "' 

of  the  winding  up  of  the  Strand  Music  Hall  Co.,  and  the  facts 
were  these : — The  directors  borrowed  £5,000  from  A.  B.  under  a 
written  agreement,  one  of  the  terms  of  which  was  that  200  in- 
complete mortgage  bonds  of  £50  each,  forming  part  of  £25,000  of 
mortgage  bonds,  constituting  a  first  charge  on  the  property  of  the 
company,  should  be  deposited  with  A.  B.  as  collateral  security  for 
the  sum  which  was  secured  by  two  promissory  notes  of  £2,500 
each.  The  Court  of  Appeal  held  that,  as  the  directors  had  power  to 
charge  the  property  of  the  company  and  the  intention  to  create  the 
charge  appeared  from  this  agreement,  a  valid  charge  was  created 
though  the  mortgage  bonds  were  invalid  through  incompleteness.* 

The  directors  afterwards  borrowed  a  further  sum  of  £2,700  from 
A.  B.  and  deposited  with  him  other  incomplete  mortgage  bonds 
with  a  letter  stating  that  they  were  deposited  "  as  collateral  secu- 
rity for  our  promissory  note  for  £2,700,  the  securities  to  be  held 
on  same  terms  and  conditions  "  as  those  under  the  agreement  with 
reference  to  the  two  previous  notes  of  £2,500  each.  It  was  held 
that  there  was  a  valid  charge  for  this  sum  also.* 

So  where  a  canal  company  executed  a  bond  which  did   not  canai  Company 

giviiig  a  charge. 

1  For  the  cases  upon  mortgages,  seethe  ^  Compare  Feio  v.  Brighton,  &o.,  Ey. 

axithorities  cited,  post,  in  cousideiing  the  Co.,  1  H.  &  M.  468  ;  Moss  v.  Armij  aiid 

assets  charged.  Navy  Hotel  Co.,  34  C.  D.  43. 

^  A  statement  in  a  prospectus  upon  *  See  Ashton  v.  Corrigan,  13  Ei^.  76. 

which  a  person  has  acted  may  he  suffi-  "  3  JJe  G.  J.  &  S.  147,  168  ;  Mitford's 

cient  to  entitle  him  to  a  charge  and  to  "Pleading,"  4th  Ed.  p.  116. 

have  a  debenture  issued  to  him,  Ee  New  '  Ee  Strand  Music  Mall  Co.,  3  De  G. 

Durham  Salt  Co.,  35  Sol.  Journal,  24.  J.  &  S.  147. 
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7.  Other  forms 
of  securities. 


Preference, 
&c.,  Stock 
and  Shares. 


contain  direct  words  of  charge,  but  stated  that  the  receiver  was 
"entitled  to  such  security  therefor  [i.e.  the  money  lent]  as  is 
mentioned  in  the  said  recited  act,"  and  the  act  in  question, 
which  authorised  the  borrowing,  provided  that  "all  such  bonds 
or  mortgages  ....  shall  take  precedence  and  have  priority  of 
lien  on  the  said  canal  and  the  tolls  thereon  and  other  property  of 
the  said  company  over  all  claims,  &c.,"  the  Court  held  beyond  all 
doubt  that  the  plaintiffs,  holders  of  such  bonds,  were  entitled  to  a 
charge  upon  the  canal  and  tolls,  and  to  the  appointment  of  a 
receiver  thereof^ 

7.  Amongst  other  forms  of  securities  may  be  mentioned  the 
various  varieties  of  shares  and  stock  having  a  preference  as  to 
corpus  or  interest  or  both — Debenture  stock ;  Preferred  and 
Preference,  Guaranteed,  Deferred,  &c.,  Shares  or  Stock  ;  often  of 
several  classes,  "  A,"  "B,"  "  C,"  &c.  These  are  at  once  expedients 
for  raising  money  and  for  securing  the  same,  but  very  generally 
the  holders  of  such  shares  and  stock  are  in  virtue  of  their  holding, 
members  of  the  corporation,  and  as  such  can  claim  no  priority  to 
true  creditors  but  only  to  other  ordinary  shareholders. 


2.  Debentures. 


Debentures. 


Varieties  of — 

(1)  Mere 
bonds ; 

(2)  Deben- 
tures ; 

(3)  Mortgages. 


Nature  and 
effect  of 
debentur:s. 


Floating 
charge. 


Debentures  are  perhaps  the  commonest  form  of  security  issued 
by  mercantile  corporations.  Under  this  term  are  included  instru- 
ments which  differ  widely  in  form  and  legal  effect.  There  are 
substantially  four  varieties  of  debentures  : — 

1.  instruments  which  do  not  confer  a  charge,-  and  which  are 

nothing  more  nor  less  than  ordinary  bonds  : 

2.  instruments  which  contain  a  specific  charge  : 

3.  instruments  which  contain  a  floating  charge : 

4.  instruments  which  contain  an  assignment  and  are  in  fact 

mortgages,  legal  or  equitable. 

At  the  present  day  the  term  usually  implies  that  the  instrument 
designated  a  debenture  confers  a  charge,  not  amountino-  to  an 
assignment,  thus  excluding  instruments  of  the  first  and  fourth 
classes.  Generally  the  term  implies  that  the  charge  is  a  "floating" 
one,  i.e.,  not  attachable  till  the  happening  of  a  given  event  the 
company  being  meanwhile  at  liberty  to  deal  with  the  assets  charged. 
Often  enough  instruments  of  the  second  and  third  classes  are  styled 
"  mortgage  debentures."     It  would  be  very  convenient  if  this  were 


1   I'oii'ii  of  nundasv.  Dcsjardins  Ca-nal 
Co.,  17  Grant  (Upper  Can.  Cli.  1870),  27, 


2  See  Jenkinson  v.  Brandley    Miniiw 
Co.,  19  Q.  B.  D.  568. 
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invariably  done,  so  that  "  debenture  "  used  alone  would  signify  an 
instrument  of  the  first  class,  while  those  of  the  fourth  would  be 
properly  styled  mortgages. 

It  is  impossible  to  precisely  define  "  debenture  "  so  as  to  limit  Definition, 
to  a  particular  class  the  instruments  to  which  the  term  applies  or 
to  specify  the  whole  of  the  rights  and  interests  which  the  holder 
will  be  entitled  to.  But  using  the  word  in  the  sense  just  indi- 
cated a  debenture  may  be  described  as — a  certificate  of  indebted- 
nessyi  in  writing,^  not  necessarily  under  seal,  which  gives  to  the 
person  entitled  a  charge  usually  not  specific  but  floating^  upon 
assets,  and  it  may  be  the  whole  assets,  of  a  company,  such  charge 
not  amounting  to  an  actual  assignment  of  the  assets  charged. 

As  debentures  are  not  actual  legal  assignments  of  the  assets  Priority, 
charged,  the  holders  are  liable  to  be  postponed  to  subsequent  in- 
cumbrancers without  notice,  who  get  the  legal  estate  of  realty 
charged  or  actual  possession  of  other  assets,*  or  who  by  notice,  &c., 
obtain  a  priority  in  equity.^ 

Debenture  holders  even  when  their  security  is  a  "  floating  "  one 
to  the  fullest  extent  are  so  far  mortgagees  that  they  are  entitled  to 
have  their  property  protected  when  prejudiced  by  their  debtors' 
defaults,  e.g.,  by  having  a  receiver  appointed  when  the  company  is 
insolvent  though  neither  principal  nor  interest  is  due  or  in  arrear.^ 

Debentures  do  not  require  registration  under  the  Bills  of  Sale  ^.^sistration  as 
Act,  1882.'''     They  may  be  to  bearer  or  transferable  only  by  some 
formal  act,  such  as  a  deed  or  registration.     Usually  a  debenture  is 
actually  or  is  intended  to  be  one  of  a  series,  the  holders  of  which 
rank  pan  passu;  but  this  is  not  a  necessary  incident.^ 

The  effect  of  debentures  as  charges  will  depend  entirely  upon  the  Extent  of 
language  used ; '  this  may  be  wide  enough,  the  company  having  '^''^'^^e- 
the  necessary  powers,  to  vest  the  whole  i"  propei-ty  of  the  corpo- 
ration, at  the  time  when  the  debentures  become  enforceable,  in  the 
hands  of  their  holders  to  the  exclusion  of  all  creditors,  other  than 
those  who  at  that  date  have  at  law  or  in  equity  specific  charges  on 
specific  assets ;  ^^  it  may  leave  the  company  at  full  liberty  mean- 

'  Leiiy  V.  Abercorris  Slate  Co.,  37  C.  T  JRe    Sta-ndard    Manufacturing    Co., 

p.  260.  1891,  1  Ch.  627. 

^  JSdTnondsY.  Blaina  Furnaces  Co.,  SS  'Edmonds  v.    Blairia  Furnaxxs   Co., 

C.   D.    215.      See  Topham  v.  Orcenside.  ubi  supra. 

Fire  Brick  Co.,  37  C.  D.  281.  s  See  good  illustrations,  Re  Colonial 

*  Cases  in  notes  following.  Trusts    Corporation,     15    C.     D.     465  ; 

*  See    Home   &   Hellard,   29   C.  D.  Brunton  v.   Electrical  Engineering  Cor- 
736.  pm-oMon,  1892,  1  Ch.  434. 

*  English,  Ac,  Mercantile  Investment  ">  Be  General  South  American  Co.,  2 
Tn/fit  V.  Brunton,  1892,  2  Q.  B.  1,  ibid.  C.  D.  337. 

700.  "   Wheatleyv.Silkst<me,d!e.,Coal  Co., 

^  M'Mahon  v.  North  KeiiX  Ironworks,  29  C.  D.  715  ;   Ward  v.  lioyal  lixdiawjn 

1891;   2  Cli.    H8:Bissill  v.   Bradford  Shipping  Co.,  5S  L.T.  17 i. 
Tramways  Co.,  AV.  N.  1891,  p.  51. 
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time  to  alienate,  charge  or  otherwise  deal  with  its  assets;  or  it 
may  restrict  this  capacity  in  any  way  thought  desirable.^ 
Provisions  for        As  an  instrument  styled  a  debenture  may  not  contain  a  charge, 
payment.  g^  ^^  ^-^^  ^^y^^^.  ^^^^  g^^jjj  instrument  may  not  contain  any  pro- 

mise to  pay,^  in  which  case  the  holder  in  order  to  recover  any 
moneys  may  have  to  rely  upon  his  position  as  a  person  who  has 
advanced  money  on  the  security  of  the  instrument  or  may  find 
provisions  as  to  payment  contained  in  some  other  document. 
Covering  deed.  Frequently  there  is  executed  in  connection  with  the  issue  of  de- 
bentures a  trust  or  covering  deed,  whereby  the  property  intended 
to  be  the  security  of  the  debentures  is  vested  in  or  charged  in 
favour  of  certain  persons  as  trustees  for  the  debenture  holders,  and 
numerous  provisions  of  greater  or  less  complexity  are  set  forth  as  to 
the  mode  and  circumstances  in  accordance  with  which  the  deben- 
ture holders  or  the  trustees  on  their  behalf  may  exercise  the  rights 
purporting  to  be  given  by  the  debentures  or  by  the  covering  deed. 
In  any  such  case  it  is  evident  that  such  security  as  the  debenture 
holders  have  is  made  up  of  the  two  instruments,  the  debenture  itself 
and  the  covering  deed,  and  that  the  rights  of  the  debenture  holders 
as  expressed  in  the  debenture  may,  instead  of  being  supplemented 
by  the  covering  deed,  be  very  seriously  limited  or  cut  down  or  pre- 
judiced by  this  document.  Indeed,  in  a  great  majority  of  cases  when 
a  debenture  contains  in  itself  a  charge  with  a  few  simple  provisions 
as  to  the  time,  mode  and  circumstances  when  and  under  which  it 
will  become  operative,  the  execution  of  the  covering  deed  in  no  way 
adds  to,  but  detracts  from,  the  rights  and  powers  of  the  debenture 
holders,  and  it  embarrasses  them  in  putting  them  into  force,  and  very 
frequently  a  covering  deed  is  intended  to  have  this  effect.  It  is 
consequently  a  matter  of  extreme  importance  to  persons  intending 
to  take  debentures  to  examine  carefully  for  themselves  what  are  the 
provisions  and  restrictions,  not  only  in  the  formal  debenture  to  be 
issued  but  in  the  covering  deed  or  other  instrument  supplemental 
to  such  debenture. 
Order  of  As  to  the  Order  of  priority  amongst  debenture  holders,  of  course 

prion  y.  -when  a  series  of  one  and  the  same  debentures  are  issued  no  matter 

what  the  actual  time  when  the  different  debentures  themselves  are 
in  fact  sealed  by  the  company,  the  whole  of  the  debenture  holders 
of  such  series  will,  in  the  absence  of  any  express  provisions  to  the 
contrary,  rank  piri  passu..  Subject  to  this,  however,  when 
different  debentures  are  issued  either  singly  and  independently 
and  not   in  a  series,  or  in  successive  series,  the  holders  of  the 

1  Re  HoTM  .0  HcUanI,  29  C.  D.  736  ;  '  Re   Uruguay  Central  Ry.   Co.,  11  Ci 

Bmntoii  V.  Ekd.rkal  Engineenng  Cor-  V. 'i7 2  ;  com-paxe  re  Olatlic  Silver  Minina 
poration,  1892,  1  Cli.  434.  Co.,  27  C.  D.  278. 


FOKM   OF.  237 

successive  independent  debentures  or  the  successive  series,  as  the 
case  may  be,  will  rank  according  to  the  dates  of  issue  of  the 
several  independent  debentures,  or  of  the  several  series,  and  this 
even  though  two  different  series,  for  example,  may  be  dated  and 
actually  issued  on  the  same  day.^ 

3.  Assets  which  may  be  Charged. 
It  is  not  everything  belonging  to  a  corporation,  possessing  a 
value  at  present  or  in  prospective,  which  may  be  charged.  Cer- 
tain forms  of  property  there  are,  coming  fairly  within  the  desig- 
nation of  "assets,"  and  having  actually  or  potentially,  now  or 
in  a  winding  up,  a  realisable  value,  which  nevertheless  cannot — 
except,  perhaps,  under  very  special  circumstances — be  the  subject 
of  a  charge,  or  be  otherwise  appropriated  in  favour  of  some 
particular  creditors. 

96.  Capital  not  yet  called  up  can  be  mortgaged,  provided  there  ^"^l^l**^ 
is  in  this  behalf  an  express  power  sufficiently  explicit. 
For  a  considerable  time  it  was  thought  that  no  matter  how  Mortgages  of 

C3ills   when 

extensive  the  authority  given  to  a  company,  or   vested  in  its  valid, 
officers  to  raise  money  and  to  create  securities  for  the  same,  future  l.  Future 
calls  could  not  be  mortgaged  ^  by  registered  companies,  probably  "^  ^' 
not  even  when  there  was  an  express  power  for  such  purpose.'   It  is  ^T^ise? 
now  settled  that  under  an  express  power,  whether  contained  in 
the  memorandum  or  in  contemporaneous  articles  of  association,* 
uncalled  capital  may  validly  be  mortgaged  ;  that  authority  to 
mortgage  all  or  any  of  a  company's  "properties  and  rights"^  is 
sufficient  to  authorise  such  a  mortgage ;  that  authority  to  mort- 
gage the  "real  and  personal  estate"*  or  the  "  property  and  funds "'' 
is  not  sufficient. 

In  cases  where  the  Companies  Clauses  Act,  1845,  applies,  this  Companies 
may  be  done,  though  clear  and  explicit  language  in  this  behalf  soUdltlon°Act, 
would  be  required.^    But  "  no  such  mortgage  (although  it  should  1845. 
comprise  future  calls  on  the  shareholders)  shall,  unless  expressly 
so  provided,  preclude  the  company  from  receiving  and  applying 
to  the  purposes  of  the  company  any  calls   to  be  made  by  the 
company." ' 

1  Garfside  v.  Silhstone,  Sc,  Iron  Co.,  L.  J.,  Ch.  683. 

21   C.   D.   762  ;  Harrison  v.    Cornwall  *  Howard  v.   Patent  Ivory  Manufac- 

Mineral  Railways  Co.,  18  C.  D.  334.  turing  Co.,  38  C.  D.  156  ;  re  Pyle  Works, 

^  Re  British  Provident  lAfe  and  Fire  44  C.  D.  534  ;  re  Pyle   Works  (No.  2), 

Assurance  Co.,   ex  parte  Stanley,  4  De  1891,  1  Ch.  173. 

G.  J.  &  S.  407,  33  Li  J.  (Ch.)  535  ;  King  «  ^^  Colonial  Trust  Corporation,    15 

V.  Marshall,  33  Beav.  665,  34  L.  J.  (Ch.)  C.  D.  465. 

163  ;  Re  Sankey  Brook  Coal  Co.  (No.  2),  '  Bamk  of  South  Ati^tralia  v.   Abra- 

10  Eq.  381  ;  Bank  of  South  Australia  v.  hams,  ubi  supra. 

Abrahams,  L.  R.  6  P.  C.  265.  ^  Per  Cairns,  L.J.,  Gardner  v.  Z.  C. 

3  Per  Knight-Bruce,  L.J.,  in  ex  parte  &  D.  Ry.  Co.,  2  Ch.  201,  215. 
Stanley,  ubi  supra.  "  8  &  9  Vict.  c.  16,  s.  43.  See  Pickering 

4  1..    i3-.„_.-_    n— c.-,    .v_      ,,  ^,-          ,    Tjj/.  Co.,  L.  R.  3  C.  P.  235. 
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2.  Calls  made 
but  not  paid. 


Calls  agreed 
to  be  made. 


3.   After- 
acquired  pro- 
perty. 


Permanent 
plant. 


A  fortiori  calls  already  made,  although  the  time  for  payment 
has  not  yet  come,  may  be  validly  assigned  as  security  for  existmg 
debts  when  the  company  possesses  an  express  power  to  mortgage 
calls ;  1  and  it  would  seem,  even  without  such  a  power,  if,  owing  to 
emergencies,  it  becomes  absolutely  necessary  for  the  continuance 
of  the  business  to  raise  money  upon  almost  any  terms ;  ^  but  clear 
words  must  be  used  showing  that  the  existing  unpaid  calls  were 
included  in  the  charge.^ 

Where  a  bank  refused  to  renew  the  notes  of  a  company,  given 
for  advances  properly  made,  save  upon  an  agreement  that  a  call 
should  at  once  be  made,  and  the  proceeds  assigned  to  the  bank  as 
security  for  these  advances,  it  was  held,  upon  the  agreement  being 
carried  out,  that  the  mortgage,  being  of  the  proceeds  of  a  call 
already  determined,  was  distinguishable  from  an  attempt  to 
pledge  future  calls,  and  was  therefore  valid,*  and  further  was  not 
objectionable  as  being  an  arrangement  which  deprived  the 
directors  of  their  power  of  exercising  discretion. 

97.  Ordinary  property  to    be    acquired    hereafter   may  be 

mortgaged. 

After-acquired  property  of  other  descriptions  can  be  mortgaged, 
by  clear  language  in  the  charging  instruments,  showing  not  only 
that  such  was  the  intention  of  the  parties,  but  also  that  they  have 
actually,  in  point  of  law,  given  a  valid  and  enforceable  charge  on 
after-acquired  property.^ 

This  question,  it  should  be  borne  in  mind,  becomes  all  impor- 
tant in  a  winding  up  or  other  dissolution.  If  a  charge  in  any 
form  extends  to  after-acquired  property,  the  persons  entitled  to 
the  charges  have  thereby  a  priority  over  all  others  ;  and,  as  they 
must  in  consequence  be  paid  first,  the  assets  probably  will  be 
insufficient  to  discharge  any  claims  by  other  creditors. 

98.  Permanent  plant  of  semi-public  corporations  may  not  be 

mortgaged  in  the  ordinary  sense. 

The  permanent  way  and  fixed  plant  of  Railway  Companies — and, 
for  analogous  reasons,  of  Gas,  Water,  and  similar  companies — 


'  Jie  Sumler  Ironworks  Co.,  16  W. 
R.  474,  667  ;  Ma  Sanhi/  Brook  Coal  Co. 
(No.  1),  9  Eq.  721. 

2  Pkkcrivij  v.  ll/raconihc  Ey.  Co., 
L.  K.  3  C. '  P.  235  ;  Jic  I nlc relational 
Life  Assurance  Co.,  Gibbs  and  Ifcst's 
Case,  10  Ecj.  812. 

"  King  v.  Marshall,  33  Beav.  565,  34 
L.  J.  Cli.  163. 

■•  Jie  Unvkcii  Brook  Coal  Co.  (Nc  1), 
!)  Eq.  721. 


'  Solroyd  v.  Marshall,  10  H.  L.  C. 
191  ;  Tailby  v.  Official  Receiver,  13 
App.  ,523 ;  Bloomer  v.  Union  Coal,  &c., 
Co.,  16  Eq.  383  ;  Be  Marine  Mansions 
Co.,  i  Eq.  601  ;  JFillink  v.  Andrews, 
Ir.  E.  16  C.  L.  201  ;  Pierce  v.  Emery, 
32  N.  H.  484  ;  Dunham-  v.  Isett,  15 
Iowa,  284  ;  State  v.  Nortliern  Central 
BB.  Co.,  18  Md.  193;  Philadelphia, 
etc.,  BB.  Co.  V.  Jfa-Ippcr,  3  Ainer.  596, 
64  Peun.  366. 
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cannot  be  validly  mortgaged,  at  least  not  in  the  ordinary  sense  of 
that  expression,  so  as  to  give  the  intended  mortgagees  the  right 
to  enter  upon  the  property  or  to  otherwise  interfere  with  the 
companies'  user  and  possession  of  the  same.^ 

This  exception  has  been  acted  on  by  the  legislature,  by  the  fiolling  stock, 
statutes  which  prevent  rolling  stock  being  taken  into  execution.^ 

99.  Franchises  cannot  be  mortgaged.^ 

Franchises  stand  in  the  same  position — they  cannot  be  mort-  Franohisea. 
gaged ;  but  for  the  different  reason,  that  these  are  privileges  per- 
sonal to  the  grantee,  the  corporation,  and  not  alienable  in  any 
shape,  wholly  or  partially,  or  for  any  purpose.*  Such  a  power  may, 
however,  be  given,  or  an  invalid  mortgage  of  franchises  may  be 
confirmed,  by  the  legislature.^ 

These  are  the  most  important  forms  of  property  with  respect  to 
which  questions  have  arisen  and  general  principles  been  laid  down. 
But  innumerable  other  points  have  come  before  the  courts  as  to 
particular  species  of  property.  Here  the  decisions  have  turned, 
not  so  much  upon  the  admitted  general  principles,  as  upon  the 
special  language  used  in  connection  with  the  peculiar  incidents  of 
the  property  charged.  As  to  these,  reference  only  can  be  made 
to  the  decisions  in  relation  to  tolls  ;^  rolling  stock  of  railway 
companies ; ''  surplus  lands ;  ^  stations  ;  ^  and  other  incidental 
property.^" 


Other  forms 
of  property. 


4.  FoTTnalities. 

This  subject  will  be  treated  fully  in  Part  IV.  Chapter  VI.     The  Formalities. 
broad  rules  are,  first,  that  if  formalities  are  imperative,  that  is,  generally  • 
expressly  enjoined  in  the  constating  instruments  as  essential  to 


'  1  Gardner  v.  L.  C.  &  B.  By.  Co.,  2 
Cb.  2C1 ;  per  Giffard,  L.  J.,  5  Ch.  321  ; 
Compare  Doe  A.  Hyatt  t.  St.  Helen's, 
<i:c..  By.  Co.,  2  Q.  B.  364  ;  EaH  v. 
Eastern  Vnion  By.    Co.,  7   Exch.   246, 

22  L.  J.  Ex.  20 ;  Wickham  v.  New 
Brunswick,  tic,  By.  Co.,  L.  E.  1  P.  G. 
64  ;   Grand  June.  By.  Co.  v.  Bickford, 

23  Grant  (App.  Gas.  Chy.  1876),  302. 

^  As  to  this  see  part  iv.  chap.  i.  ;  and 
35  &  36  Vict.  c.  50. 

^  Compare  anie,  pp.  111-3. 

*  York,  &c.,  MB.  Co.  v.  Winans,  17 
How.  30 ;  Pullan  v.  Cincinnati,  tbc., 
BB.  Co.,  4  Biss.  35  ;  Pierce  v.  Emery, 
32  N.  Hamp.  484  ;  Sendee  Y.  Finkerton, 
14  Allen,  381  ;  Troy,  dec,  BR.  Co.  v. 
Kerr,  17  Barb.  581. 

=  Pierce  v.  St.  Pierre,  &c.,  MB.  Co., 

24  "Wis.  551  ;  St.  Paul,  &c.,  MB.  Co.  v. 
Parcher,  14  Minn.  297 ;  Kennebec,  &c., 


BB.  Co.  V.  Portland,  &c.,  BB.  Co.,  59 
Me.  9  ;  Bichards  v.  Merrimack,  <Sce.,  EM. 
Co.,  44  N.  Hamp.  127. 

«  Fripp  V.  Chard  By.  Co.,  11  Hare 
241  ;  Bowen  v.  Brecon  By.  Co.,  3  Eq. 
541 ;  Bussell  v.  East  Anglian  By.  Co., 
3  M'N.  &  G.  125. 

'  Blackmore  v.  Yates,  L.  R.  2  Ex. 
225  ;  35  &  36  Vict.  c.  50  ;  Waterlow  v. 
Sharp,  W.  N.  1867,  p.  64.  As  to  the 
true  nature  of  rolliug  stock,  see  Hoyle 
v.  Flattsburg,  <Ssc.,  MB.  Co.,  54  N.  Y.  314. 

*  Seymowr  v.  Canandaigua,  <Ssc.,  MM. 
Co.,  25  Barb.  285  ;  Elbridge  v.  Smith,  34 
Vt.  484 ;  Me  Bagnalstoum,  &c. ,  By. 
Co.,  It.  L.  E.  1  Eq.  282  ;  Gardner  v. 
L.  C.  &  D.  By.  Co.,  2  Ch.  201. 

8  Legg  v.  Mathieson,  2  GiiT.  71.  29 
L.  J.  Ch.  385. 

1"  New  England  Car  Co.  v.  Baltimore, 
d-c,  BR.  Co.,  11  Md.  81. 
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of  the  Com- 
panies Act, 
1862.  s.  43 


Securities 
affecting 
"land  ;"  or 
the  "under- 
taking." 


1.  Land, 


a  certain  transaction — whether  the  gi-anting  of  a  security  or  other- 
wise— then  ex  vi  termini  the  absence  of  such  formalities  will 
render  the  transaction  nugatory ;  secondly,  that  if,  on  the  other 
hand,  they  are  merely  directory,  then  their  non-observance  will 
vitiate  the  security  (if  at  all)  only  when  given  to  a  person  affected 
with  notice  of  the  informality,  or  who,  from  his  position,  e.g.,  as 
being  a  corporate  official,  is  bound  to  see  that  the  formalities  were 
duly  observed. 

Section  45  of  the  Companies  Clauses  Act,  1845,^  and  section  43 
of  the  Companies  Act,  1862,  respectively  require  a  register  of  all 
mortgages  and  charges  to  be  kept,  upon  which  is  to  be  entered  a 
short  description  of  any  property  mortgaged  or  charged.  It  has 
now  been  decided  as  regards  the  Companies  Act,  1862,  that  unre- 
gistered debentures  are  not  invalid  in  the  hands  of  or  when 
issued  to  directors,  or  other  officials  of  the  company,*  and  it  is 
submitted  that  the  same  principle  applies  to  the  Companies 
Clauses  Act,  1845. 

6.  Effect  of  the  Instruments. 

This  subject  has  incidentally  been  investigated  in  the  preceding 
sub-sections.  Reference  may  be  made  to  the  decisions  there  cited 
to  determine  the  extent  of  property  covered  by  particular  instru- 
ments. This  will  depend  mainly  on  the  language  employed,  and 
will  therefore  vary,  so  that  general  principles  cannot  advantage- 
ously be  set  forth.  But  there  are  two  questions  which  occur  so 
often  in  connection  with  instruments  of  charge  as  to  need  some 
special  attention — first,  when  is  the  "land"  of  a  corporation 
charged  ;  secondly,  what  is  the  precise  effect  of  the  term  "  under- 
taking." 

First — Land. 

Tn  considering  this  point  refA'ence  may  be  made  to  the  various 
cases  which  have  arisen  under  the  Mortmain  Act  of  Geo.  11.,^  as 
to  whether  or  not  particular  instruments  give  interests  in  land  so 
as  to  be  obnoxious  to  that  statute. 

As  to  this  the  following  have  been  held  not  to  be  within  the 
Act,  viz.,  ordinary  shares  in  a  waterworks  ^company,*  in  a  railway 
company,^  in  a  land  company,^  in  a  canal  company,''  in  a  joint 
stock  bank  holding  land,^  in  the  London  Gas  Light  &  Coke  Com- 

'  Efg.  V.  Jl'ilfs,  <Cr.,  Caiial  Co.,  8  A. 
&  E.  477  ;  Birmingham,  li-i:.,  Ry.  Co.  v. 
WhiU;  1  Q.  B.  282. 

2  Wright  V.  Horton,  12  App.  871. 

»  Soe  mite,  pp.  67-8. 

•'  Bligh  V.  Brcnl,  2  Y.  &  C,  Ex.  268. 

'  Dunmft  V.  Albrecht,  12  Sim.   189 ; 


Tayler  v.  LinUy,  2  D.  G.  F.  &  J.  84. 
*  Entwislle  v.  Davis,  4  Eq.  272, 
'  Ashton  V.   Lord  Langdale,  4  D.  G. 

&  Sm.  402. 
»  Mrjers  v.  Perigal.  2D.  G.,  M.  &  G, 

699. 
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pany.i  in  dock  companies  ;  ^  railway  debentures  in  the  usual  form, 
i.e.,  not  being  mortgages ;  *  bonds  charged  on  police  rates ;  * 
debentures  of  a  waterworks  company ;  ^  dock  and  canal  shares  and 
bonds  secured  by  an  assignment  of  the  rates  and  tolls;''  deben- 
ture stock ; ''  a  mortgage  of  rates  imposed  under  an  improvement 
act;^  a  charge  on  dock  dues.^ 

On  the  other  hand  the  following  have  been  decided  to  be  within 
the  Act.i"  viz.,  a  legacy  charged  on  land  ;^i  a  security  on  poor  rates 
and  county  rates  ;^^  a  statutory  mortgage  of  townhall  rates  ;^^  the 
consolidated  stock  of  the  Metropolitan  Board  of  Works ;  ^*  the 
proceeds  of  the  sale  of  a  share  in  partnership  real  estate.^^ 

Secondly — "  Undertaking."  ^^  2.  Under- 

taking. 
The  cases  relating  to  this  point  fall  into  two  classes,  according 

to  the  nature  of  the  corporation  and  the  subject-matter  conse- 

(\uently  involved.    The  one  class  consists  of  those  companies  which  Two  classes 

have  not,  the  other  of  those  which  have,  assets  fixed  to  a  definite 

locality  and  essential  as  such  to  their  continued  existence  in  active 

business  operation,  in  substance  corresponding  to  mercantile  and 

semi-public  corporations. 

The   expression,  "the  iindertaking,"  in    charging   instruments  Meaning  of  the 

given  by  the  former  class,  whether  alone  or  in  connection  with  J^"i„„  ■: 

other  words,  has  been  repeatedly  the  subject  of  judicial  decision. 

The  terms  employed  were,  in  one  case,  "all  the  lands,  tenements, 

and  estate  of  the  company,  and  all  their  undertaking,"  ^'^  and  this 

did  not  include  calls  whether  to  be  made  or  merely  unpaid :  in 

another,  "the  undertaking  and  all  the  real  and  personal  estate,"  ^^ 

and  this  included  all  the  then  existing  personal  estate,  but  not 

subsequently  acquired  personalty  ;  in  a  very  recent  case  "  properties 

and  rights,"  and  under  these  words  there  was  authority  to  pledge 

future^*  calls,  including  calls  to  be  made  in  a  winding  up.^" 

^  Thompson  v.  Thompson,  1  Coll.  381  ;  "  Brook  v.  Badley,  3  Ch.  672. 

and  see  Sparling  v.  ParTcer,  9  Beav.  450.  '^  pi^ch  v.  Squire,  10  Ves.  41. 

2  HiltonY.  Giraud,  1  DeG.  &  Sm.  183.  "  Thornton  v.  Kempson,  Kay,  592. 

3  Last  note  ;  Mitchel  v.  Moberley,  6  "  duff  v.  Cluf,  2  C.  D.  222.  Query 
C.  D.  655.  Compare  Gardner  v.  L.  C.  whether  this  case  can  be  supported  after 
&  D.  Ry.  Co.,  2  Ch.  201.  Mtree  v.  ITawe,  ubi  supra. 

*  Jackson  V.  Governors  0/ Queen  Anne's  '*  Ashworthv.  Munn,  15  C.  D.  363. 

Bounty,  15  C.  D.  561.  •         «  See  generally    as  to  this  subject, 

'  HoldsworthY.  Davenport,  3 CD.  185.  ante,  pp.  111-4,  156-164. 

6   Walker  t.   Milne,   11   Bear.    507.  "  King  v.  Marshall,   33  Beav.  565  ; 

Compare  Cavendish  v.  Cavendish,  30  C.  34  L.  J.  (Ch.)  163. 
D-  227.  18  jjg  jy^^  Clydach  Sheet  &  Bar  Iron 

1  Attree  v.  Hawe,  9  C.  D.  337.  Co.,  6  Eq.  514  ;  Re  Marine  Mansions,  4 

8  Jervis  v.  Lawrence,  22  C.  D.  202.  Eq.  601 ;  exparte  Bradshaw,  15  C.  D.  465. 

"  Martin  V.  Lacon,  33  C.  D.  332;  See  Compare  ra^^arte  Moor,  10  C.  D.  530. 
contraBuckleyy.R.N.L.Inst.,iZG.D.21.  is  Howard  v.  Patent  Ivory  Manufac- 

■»  See   the  last  case   on  this  subject,  tiiring  Co.,  38  C.  D.  156. 
Bedford  v.  Teal,  45  C.  D.  161,  for  a  full  20  ^^  jjyi,^  Works,  44  C.  D.  534;  1891, 

examination  of  the  authorities.  1  Ch.  173. 
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\Vhether  the 
mortgage  in- 
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In  all  these  cases,  the  questions  are— First,  is  the  charge  a 
charge  upon  mere  income  or  on  corpus  also?  Secondly,  if 
on  property,  is  it  limited  to  the  then  property,  and  if  so,  what 
varieties  of  it  does  it  cover  ?  If  not  so  limited  is  after-acquired 
property  charged,  and  if  so,  what  kinds  ? 

A  leading  case^  on  these  points  is  that  of  a  steamship  company 
having  power  to  issue  mortgages,  bonds,  or  debentures,  which 
issued  mortgage  debentures,  charging  "  the  undertaking,  and  all 
sums  of  money  arising  therefrom,"  with  the  repayment  at  a  specified 
time  of  the  money  borrowed  with  interest  in  the  meantime. 
Before  the  debentures  became  due,  the  company  was  wound  up, 
and  the  ships  and  other  property  of  the  company  were  sold.  It 
was  here  held  that  the  debenture  holders  acquired  a  charge  upon 
all  the  property  of  the  company,  past  and  future,  by  the  term 
"undertaking,"  and  that  they  were  entitled  to  be  paid  out  of  the 
property  of  the  company  in  priority  to  the  general  creditors.^ 

The  second  class  of  companies  above-mentioned  comprises  semi- 
public  corporations  and  similar  bodies  whose  enterprises  are 
necessarily  local.  The  leading  case  in  this  countiy  upon  the 
effect  of  a  mortgage  by  such  a  company  of  its  "undertaking,"  is 
that  of  Gardner  v.  L.  C.  &  JD.  Ry.  Co.^   The  chief  contention  was 


'  Re  Panama,  cfcc. ,  Royal  Mail  Co. ,  5 
Ch.  318,  322  ;  Re  General  South  Amer- 
ican Co.,  2  C.  D.  337  ;  Re  Marine  Man- 
sions Co.,  i  Eq.  601. 

'^  Giffard,  L.  J.,  thus  interpreted  the 
effect  of  these  debentures  :  "  I  have  no 
hesitation  in  saying  that,  in  this  par- 
ticular case,  and  having  regard  to  the 
state  of  this  particular  company,  the 
word  '  undertaking '  had  reference  to 
all  the  property  of  the  company,  not 
only  which  existed  at  the  date  of  the 
debenture,  but  which  might  afterwards 
become  the  property  of  the  company. 
And  I  take  the  object  and  meaning  of 
the  debenture  to  be  this,  that  the  word 
'  undertaking'  necessarily  infers  that  the 
company  will  go  on,  and  that  the  deben- 
ture holder  could  not  interfere  until 
either  the  interest  which  was  due  was 
unpaid,  or  until  the  ]icriod  had  avrived 
for  the  payment  of  his  pviiiciiinl,  and 
that  principal  was  un]inid.  I  think  the 
meaning  and  object  of  the  security  was 
this,  that  the  company  might  go  on 
during  that  interval  ;  and,  furthermore, 
that  dnring  the  interval  the  debenture 
holder  would  not  be  entitled  to  any 
account  of  mesne  profits,  or  of  any 
dealing  with  the  property  of  the  com- 
pany in  the  ordinary  course  of  carrying 
on  their  business." 

s  2  Ch.  201. 

The  secnrity,  the  subject  of  dispute 


in  this  case,  was  as  follows  : — 
"  London,    Chath.vm,    and    Dover 

Kailway  (under  Vaiious  Powers  Act 

of  1861) 

Mortgage  Deed. 
Ko.  225  £600  Three  Years 

By  virtue  of  the  London  Chatham 
and  Dover  Eailway  (Various  Powere) 
Act  1861  ^Ve  the  London  Chatham  and 
Dover  Railway  Company  in  considera- 
tion of  the  sum  of  £600  paid  to  us  by 
Josejih  Gardner  of  &c.  do  assign  unto 
the  said  Joseph  Gardner  his  executors 
administrators  and  assigns  the  General 
Undertaking  of  the  company  as  defined 
by  that  Act  and  all  the  tolls  and  sums 
of  money  aiising  upon  or  out  of  the  said 
General  Undertaking  by  virtue  of  the 
several  Acts  relating  thereto  and  all  the 
estate  right  title  and  interest  of  the 
company  in  the  same  to  hold  unto  the 
said  Joseph  Gardner  his  executors  admin- 
istrators and  assigns  until  the  said  sum 
of  £600  together  with  interest  for  the 
same  at  the  rate  of  £5  for  every  £100  by 
the  year  (subject  to  deduction  in  respect 
of  property  or  income  tax)  be  satisfied, 
the  principal  sum  to  be  repaid  at  the 
end  of  three  years  from  the  1st  of  July 
1863  and  the  interest  to  be  payable  half 
yearly  on  the  30th  day  of  June  and  the 
31st  day  of  December  at  the  bankets  of 
the  company."; 
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as  to  whether  the  instrument  in  question  gave  to  the  mortgagee  a  eluded  the 
charge  upon  the  surplus  lands  of  the  defendant  company,  for  it  was  ^"''P'"^  ''^'^'^'■'• 
admitted  that  the  plaintiff  had  no  such  charge  upon  the  permanent 
way,  (fee,  as  would  entitle  him  to  occupy  or  otherwise  interfere  with 
the  same.  Upon  appeal  the  Lords  Justices  held  that  the  instrument 
did  not  give  the  holder  thereof  a  specific  charge  upon  the  surplus 
lands  of  the  company  or  the  proceeds  of  the  sale  of  them  so  as  to 
entitle  him  to  an  order  for  a  receiver  of  the  sale  moneys  or  interim 
rents  :  that  the  "undertaking"  of  a  railway  company  which  is  so 
pledged  is  the  going  concei-n  created  by  the  Act  which  cannot  be 
broken  up  or  interfered  with  by  the  mortgagee  .^  that  the  "  sums  of 
money"  referred  to  are  moneys  ejusdem  generis  as  the  tolls,  and 
are  the  earnings  of  the  undertaking  which  may  be  made  available 
to  satisfy  the  mortgage :  and  that  the  Court  will  not  appoint  a 
manager  of  a  railway.  They  also  added  as  a  dictum  that  by  the 
use  of  proper  language  a  railway  company  may  give  a  specific 
charge  on  the  moneys  to  arise  from  the  sale  of  its  surplus  lands  for 
a  debt  due  to  the  contractors  who  have  constructed  the  works, 
there  being  no  illegality  in  or  legislative  prohibition  against  such 
a  charge.  With  regard  to  the  main  question.  Cairns,  L.  J.,  said : —  Judgment  of 
"A  railway  is  made  and  maintained  by  means  of  its  capital,  by  ^*>™^'  ^•'• 
means  of  its  borrowed  money,  of  its  land,  of  its  proceeds  of  sale  of 
surplus  land,  of  its  permanent  way,  of  its  rolling  stock.  All  of 
these  may  be  said,  in  a  sense,  to  be  connected  with,  to  be  parts  of, 
to  make  up  the  undertaking.  If  a  mortgage  of  the  undertaking 
carries  in  specie  the  sale  moneys  of  surplus  lands  it  must  equally, 
and  OH  the  same  principle,  carry  in  specie  the  ordinary  land  of  the 
company,  the  capital,  the  permanent  way,  the  rolling  stock,  nay, 
even  the  very  money  itself  lent  on  the  mortgage.  The  assignment 
made  by  the  mortgage  debentures  is  immediate  and  is  to  continue 
for -three  years  at  the  least.  If  the  debenture  holders  are  right  in 
their  argument  they  became  immediate  assignees  in  specie  of  all 
the  ingredients  which  I  have  enumerated  as  going  to  make  up  the 
undertaking,  and  they  might  from  the  first  have  asserted  their 
rights  as  mortgagees  by  taking  and  impounding  not  merely  the 
proceeds  of  surplus  lands,  but  the  capital,  the  cash  balances,  the 
rolling  stock,  and  even  their  own  money  advanced.  Now  it  is 
beyond  question  that  the  great  object  which  pai-liament  has  in 
view  when  it  grants  to  a  railway  company  its  compulsory  and 
extraordinary  powers  over  private  property  is  to  secure  in  return 
to  the  public  the  making  and  maintaining  of  a  great  and  com- 
plete means  of  public  communication,  and  yet,  according  to  the 
necessary  consequence  of  the  plaintiff's  argument,  the  moment  the 

'  Compare  cases  cited,  ante,  p,  113. 
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company  borrowed  money  on  debentures  it  would  depend  on  the 
will  or  caprice  of  the  debenture  holder  whether  the  railway  was 
made  at  all." 

This  decision  was  thus  explained  by  GifFard,  L.  J}  : — "  In  that 
case  there  was  a  peculiar  subject-matter  on  which  the  debentures 
operated — that  is  to  say,  a  permanent  railway,  which  it  was  well 
known  to  everybody  was  permanent  and  could  not  be  mortgaged, 
or  sold,  or  dealt  with  in  any  way,  and  all  that  that  case  decided 
was  that,  in  that  particular  instance,  having  regard  to  the  position 
of  the  parties,  there  was  a  peculiar  subject-matter  which  was 
intended  to  be  affected  by  the  instrument  and  no  other.  The  same 
may  be  said  of  the  other  cases  which  relate  to  railways." 

SUB-SECTION   III. — GENERAL   PRINCIPLES   AS   TO   POSITION    OF 
PERSONS   HOLDING   SECURITIES. 

In  considering  the  position  and  rights  of  persons  holding 
securities  of  the  kinds  which  have  been  referred  to,  the  following 
general  observations  should  be  borne  in  mind,  viz.  : — 

1.  The  instrument,  whether  by  itself  or  taken  in  connection 
with  other  instruments,  may  be  a  security  but  nothing  more  ;  it 
may  not  enable  the  holder  to  enforce  payment  of  the  money, 
principal  or  interest,  purporting  to  be  secured. 

2.  The  instrument  may  be  a  mere  bond  or  agreement  in  writing, 
containing  a  promise  to  pay,  but  giving  to  the  holder  no  security. 

3.  The  instrument  may  be  an  ordinary  mortgage.  la  order 
that  this  may  be  so,  the  instrument  must  purport  to  confer  the 
rights  of  a  mortgagee,  and  also  the  nature  of  the  corporation  must 
be  such  as  not  to  prevent,  expressly  or  impliedly,  the  creation  of 
securities  which  will  confer  on  their  holders  the  ordinary  rights  of 
ordinary  mortgagees. 

4.  On  the  other  hand  the  instruments,  while  really  and  truly 
securities,  may  not  be  ordinary  mortgages.  And  this  will  be  so, 
not  only  when  the  securities  fairly  construed  do  not  confer  such 
rights,  but  also  when,  whatever  the  form  or  wording  of  the  securi- 
ties, the  constitution  of  the  corporation  and  the  nature  of  its 
business  or  enterprise  are  such — as  in  the  case  of  railways,  water- 
works, and  the  like — as  to  show  that  the  legislature  intended  the 
corporation  to  be  a  continuing  concern,  and  that  its  operations 
should  not  be  stopped  by  the  interference  of  holders  of  securities 
who  claim  a  right  to  sell.^     The  result  is  that  the  holders  of  these 

'  6  Cli.  321.     Compare  He  Heme  Bay  ^  Gardner  v.   L.  C.   S  D.  Ey.  Co.    2 

JJ'atcriroi-ks  Co.,  10  C.   1).   42  ;    Grand  Oh.   201  ;  Bourn  v.  Brecon  By.'  Co.'  3 

.Jvvclioii.  By.  Co.  V.  Biekford,   23  Grant  Eq.  541  ;  Re  Heme  Bay  Watcrworks'co 

(Lfpiicr  Can.  Ch.  1876),  302.  10  C.  11.  42.     See  ante,  p.  241   n   16   '' 
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securities  may  be  entitled  to  a  charge,  and  possibly  to  have  a  re- 
ceiver appointed,  but  will  not  be  entitled  to  have  this  charge 
realised  by  a  sale  of  the  property  subject  to  it. 

5.  The  instrument  may  be  connected  with  and  controlled  by 
other  instruments,  so  that  the  rights  of  the  holder  may  be 
enforceable  only  through  or  with  the  sanction  of  other  persons. 

6.  The  instruments  may  be  ordinary  debentures. 

7.  Of  course  the  rights  of  secured  or  other  creditors  cannot  be  Varying  nghbs 

.  .  "  01  creditors. 

varied  without  their  assent.^ 

But  various  statutes  contain  provisions  in  this  behalf.  One  of 
these  is  the  Railway  Companies  Act,  1867,  which  provides  "where 
a  company  are  unable  to  meet  their  engagements  with  their 
creditors,  the  directors  may  prepare  a  scheme  of  arrangement 
between  the  company  and  \their  creditors  (with  or  without  pro- 
visions for  settling  and  defining  any  rights  of  shareholders  of  the 
company  as  among  themselves,  and  for  raising,  if  necessary, 
additional  share  and  loan  capital,  or  either  of  them),  and  may  file 
the  same  in  the  Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  principal  office  of  the  company, 
with  a  declaration  in  writing  under  the  common  seal  of  the  com- 
pany, to  the  effect  that  the  company  are  unable  to  meet  their 
engagements  with  their  creditors."^  The  scheme  must  be  assented 
to  by  three-fourths  of  the  mortgagees  and  holders  of  bonds,  deben- 
ture stock,  and  pjeference  stock  respectively  affected  by  it,^  and,  if 
so  assented  to,  may  be  confirmed  by  the  Court  of  Chancery.* 

Another  is  the  Joint  Stock  Companies  Arrangement  Act,  1870, 
which  provides  for  the  holding  of  meetings  of  creditors  of  a  com- 
pany in  liquidation,  and  makes  any  arrangement  or  compromise 
agreed  to  by  three-fourths  of  the  creditors  present  at  a  meeting, 
when  sanctioned  by  the  Court,  binding  on  the  creditors,  the 
liquidator,  and  the  contributories.' 

'  Frequently,  however,  debentures  3  Ch.  278;  Re  Potteries,  <Sie.,  &  North 
issued  in  a  series  contain  provisions  Wales  Ky.  Go.,  5  Ch.  67  ;  Re  East  it- 
authorising  a  proportion,  say  three-  West  Junction  Ry.  Oo. ,  S 'Eq,  S7  ;  Munwi 
fourths,  of  the  holders  by  resolation  or  v.  Isle  of  Wight  Ry.  Co.,  8  Eq.  653; 
agreement  to  make,  or  agree  to,  modifioa-  Stevens  v.  Mid.  Hants  Ry.  Co.,  London 
tions  in  the.  security,  terms,  &c.  See  Financial  Assoc,  v.  Stevens,  8  Ch.  1064; 
Dominion  of  Canada  Timber  Co.,  55  L.  London  Financial  Assoc,  v.  Wrexliam, 
T.  N.  S.  347  ;  Mercantile  Investment  Co.  <fcc.,  &  Connahs  Quay  Ry.  Co.,  18  Eq.  566. 
v.  International  Co.,  35  Sol.  J.  607,  *  For  examples  of  schemes  which  have 
7  "  Times "  R.  616  (C.  A.) ;  Follit  v.  been  approved  and  the  conditions  of 
Fddystone  Cfranite  Quarries,  1892,  3  approval,  see  Re  Bessemer  Steel  Co.,  1  C. 
Ch.  75.  D.  251  ;  Re  Dynevor  Coll.  Co.,  11  C.  D. 

2  30  &  31  Vict.  127,  s.  6.  605  ;  Re  Richards  &  Co.,  11  C.   D.  676  ; 

3  Ikid.,  ss.  9-16.  Re  Wedgwood  Goal  Co.,  6  C.  D.  627  ;  ex 
*  Ihid.,  s.  17.  For  instances  of  such  parte  Strawhridge,  25  C.  D.  266.  De- 
schemes,  see  Rji  Bristol  <&  North  Somerset  benture-holders  and  other  secured  oredi- 
Bv.  Co.,  6  Eq.  448 ;  Re  Devon  and  tors  are  within  the  Act,  Re  Empire 
Somerset  Ry.  Go.  (1),  6  Eq.  610;  (2)  Mining  Co.,  44  G.  D.  402;  Re  Alabama 
ibid.  615  ;  Re  Cambrian  Ry.  Co.' s  Scheme,  <Ssc.,  Ry.  Co.,  1891,  1  Oh.  213. 
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SECTION  I. — OEDINARY  NEGOTIABLE  INSTRUMENTS. 


Express  power 
of  corporation 
to  issue  bills 
and  notes — ■ 


how  given. 


(1)  By  con- 
stating 
instruments, 

(2)  by  legisla- 
ture directly, 

(3)  indirectly. 


SUB-SECTION   I. — EXPRESS   POWER   TO  ISSUE. 

The  first  question  is  as  to  the  capacity  to  create  or  issue  nego- 
tiable instruments  with  the,  if  any,  liability  resulting  in  respect 
thereof.  As  to  this  a  corporation  has  not,  as  one  of  the  incidents 
of  its  existence,  the  power  to  accept  bills,  or  make  notes,  or  be  one 
of  the  immediate  parties  other  than  as  a  mere  payee  to  negotiable 
instruments  of  other  descriptions.  Such  a  power  must  be  given 
to  it  either  expressly  or  impliedly.  A  corporation  may  possess  it 
expressly  either  : — 

(1)  by  the  provisions  of  its  own  constating  instruments  ; 

(2)  by  the  direct  enactments  of  the  legislature^  ; 

or  (3)  indirectly  from  the  language  used  in  general  Acts  of  Par- 
liament which  though  not  positively  providing,  indirectly 
assume  that  corporations  within  them  have  such  power, 
and  therefore  by  necessary  inference  confer  it  where 
otherwise  wanting. 

Thus  the  Joint  Stock  Companies  Act,  1844,  7  &  8  Vict.  c.  110, 


'  Slark   V.   Highgate  Arc/iwaij  Co.,  5 
Taunt,  792  ;  Murray  y.  East  India  Co., 


5  B.  &  Aid,  204, 
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having  in  section  45  laid  down  certain  regulations  as  to  the  mode 

in  which  bills  should  be  accepted,  &c.,  on  behalf  of  companies 

coming  within  this  statute,  it  was  assumed  as  a  matter  of  course 

that  such  companies  thereby  acquired  the  power  to  issue  bills  and 

notes.i     The  Companies  Act,  1862,  contains  a  section,  47,  very  The  Companies 

similarly  worded,  and  Malins,  V.-C,  thought  that  it,  by  implica-  A<=*'  ^^^2' 

.  '  '  o  >      J  f  giTes  no  power. 

tion,  invested  registered  companies  with  such  a  power,  but,  on 
appeal,  this  was  overruled.^ 

SUB-SECTION  II. — IMPLIED  POWER  TO  ISSUE. 

100.  This  power  may  arise  by  implication  from  the  nature  I.  Implied 
of  the  business  or  enterprise  to  be  carried  on.  ^°T^'^  *7'° 

"  Corporate  bodies  may  issue  promissory  notes  and  bills  of  ex- 
change where  the  nature  and  character  of  their  business  warrants 
it.  Here  the  nature  and  character  of  the  business  is  such  that 
the  issuing  negotiable  instruments  would  be  an  ordinary  and 
almost  necessary  incident  to  it." ' 

Some  varieties  of  businesses  there  are,  some  forms  of  enter- 
prise, of  such  a  nature  that  the  making,  &c.,  of  negotiable  instru- 
ments is  in  the  present  state  of  commerce  a  necessary  incident  of 
them.     Banking  is  one  of  these,  bill-discounting  ex  vi  termini  is  Banlcing  and 
another,  and  probably  all  kinds  of  "  financial "  companies  are  also  ^^°^"<=i*'  ^o^- 
instances. 

But  the  exception  does  not  go  farther.*     The  mere  fact  that  a 
corporation  trades  or  otherwise  engages  in   business,  even  in  the 
most  pronounced  form  of  "  trade,''  is  not  sufficient  to  enable  it  to 
issue  negotiable  instruments.     Consequently,   such   a  power  has  Where  the 
been  denied  to  P--f- 

waterwork  companies,^ 

mining  companies,^ 

railway  companies,'' 

'  See  Halford  v.  Cameron' s,  &c.,  By.  sup'ra, 
Co.,  16  Q.  B.  442,  20  L.  J.  (Q.  B.)  160  ;  »  Broughlon  v.    Manchester    Wwm-ks 

Aggs  V.  Nicholsmi,  1  H.  &  N.  165,  25  L.  Co.,  3    B.  &    A.  1  ;  followed   iu    East 

J.  (Ex.)  348.  Zondon  W works  Co.  v.  Bailey,  i  Bing. 

2  Peruman  Mys.  Co.  v.    Thames  and  283. 
Mersey  Marine  Ins.  Co.,  2  Ch.  617.  *  Dickinson  v.  Valpy,  10  B.  &  C.  128. 

^  Per  Page-Wood,   L.  J.,  Re  General  Gora^isxeBurmesterv.  Norris,  6  Ex.  796  ; 

Estate  Co. ,   ex  parte  City  Bank,  3   Ch.  21  L.  J.  (Ex. )  43.     In  Moss  v.  Averell, 

738,  762  ;  see  further,  ^os<,  p.  248.  Com-  10  N.   Y.  449,  457,  where  promTssory 

pare  Re  Land  Credit  Co.  of  Ireland,  ex  notes  were  given  for  proper  purposes  by 

•parte   Overend,  Qwrney,  and  Co.,  4  Ch.  a  lead  mining  company  incorporated  by   y     j  m-   ■  „ 

460,  which  was   the   case   of  a  finance  statute,  the  company  was  held  liable  on    p"^       mmg 

company  ;  and  Barretts  Case,  Re  Moseley  them  as  such  ;  and  the  court  distinctly 

Green,  (tc.  Coed  Co.,  4  De  G.  J.    &  S.  affirmed   that   all    ordinary   commercial    Finance  Co. 

756,  where  a  promissory  note  was  held  companies  have  an    implied    power  to 

"duly  and  validly  given  "  by  a  colliery  give  such  notes.     See  to  the  same  effect 

company.  Barretts  Case,  ubi  supra. 

^  See,  ;  however,   Barrett's    Case,   ubi  ?  Bateman  v.  Mid,  Wales  Ry.  Co.,  L. 
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Colliery  Co. 


Decisions  in 
the  United 
States. 


II.    Implied 
power  from 
wide  language 
of  the  constat- 
ing instru- 
ments. 


Ee  General 
Estate  Co.,  ex 
p.  City  Bank. 


cemetery  companies,^ 

gas  companies,^ 

a  salt  and  alkali  company,' 

a  salvage  company,* 

a  washing  company,^ 

a  highway  board,^ 

a  tramway  company ; '' 
hut  in  one  case  it  was  allowed  to  a  colliery  company.^ 

In  various  of  the  United  States  decisions  negotiable  instruments 
given  by  railway  and  mining  companies,®  by  insurance  companies,^" 
and  by  other  ordinary  commercial  companies  have  been  held  good.^^ 
But  in  all  these  cases  the  instruments  were  given  for  corporate 
purposes  in  payment  of  debts  properly  incurred — in  not  one  was 
the  question  of  Ultra  Vires  pure  and  simple  raised. 

101.  This  power  may  arise  by  implication  from  the  wide 
capacity  of  engaging  in  business  generally  given  to  a 
corporation  by  its  constating  instruments. 

The  last  proposition  dealt  with  the  case  of  a  particular  business, 
and  the  question  whether  or  not  as  incidental  thereto  this  power 
exists.  Here  the  question  is  as  to  the  general  constitution  and 
capacities  of  corporations  with  regard  to  engaging  in  business.  It 
seems  established  that  these  may  be  so  wide  as  to  justify  the 
making  or  negotiation  of  negotiable  instruments,  either  as  a 
business  of  itself,  or  as  incidental  to  and  in  the  course  of,  its 
primary  business  or  enterprise. 

This  indeed  was  the  actual  decision  in  the  City  Bank  case 
already  referred  tc^^  The  objects  of  the  company,  as  stated  in 
the  memorandum  of  association,  were  "  to  acquire  by  purchase, 
lease,  or  otherwise,  freehold,  copyhold,  leasehold,  and  other  real 
property,  for  building  thereon,  improving,  letting,  or  selling,  and 
the  doing  of  all  such  other  things  as  are  incidental  or  conducive 


R.  1  C.  P.  499.  Compare  Pcnivian  Eys. 
Oo.  V.  Thames  iS:  Mersey  Mariiif  Ins.  Co., 
2  Ch.  617,  post,  pp.  249-50.  See  OlcoU 
V.  Tioga  RB.  Co.,  27  N.  Y.  546,  wliere, 
however,  the  bill  was  accepted  for  a 
proper  debt  of  the  defendants ;  and 
Samev.  Same,  ibid.,  561,  which  was  a 
case  of  indorsement. 

'  Steele  v.  Banner,  14  M.  &  W.  831  ; 
4  Ex.  1. 

2  Bravmh  v.  Roberts,  8  Bing.   IT  C 
963. 

"  Bull  V.  Morrell,  12  Ad.  &  E.  745. 

■*  Thompson  v.  Universal  Salvage  Co., 
1  Ex.  694  ;  18  L.  J.  (Ex.)  242. 


^  Xcalc  V.  Turton,  i  Bing.  149 

^Pcr  Kelly,  C.  B.,  Mill  t.  Hawker, 
L.R.  9  Ex.  323-4. 

'  See  West  London  Commercial  Bank 
V.  Kitson,  13  Q.  B.  D.  360. 

^  Barrett's  Case,  uhi  sapra. 

°  See  notes  6  &  7,  p.  247. 

'»  Barker  v.  Mechanic  Fire  Ins.  Co.,  3 
Wend.  94.  See  contra,  Strauss  v.  Eagle 
Ins.  Co.,  5  Ohio,  59. 

"  See  Clarke  v.  Fanner's  Woollen 
Manufacturing  Co.,  15  Wend.  256  ■ 
Smith  V.  Eureka  Flour  Mills,  6  Cal   1    ' 

'2  3  Ch.  768  ;  ante,  p.  247. 
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to  the  attainment  of  the  above  objects."  And  the  86th  of  the 
articles  of  association  provided  that  "  the  directors  shall  have 
power  to  sell  or  exchange  any  of  the  property  of  the  company  at 
such  times  and  in  such  manner,  and  either  with  or  without  any 
conditions  as  to  the  evidence  of  title,  or  otherwise,  as  they  may 
think  fit ;  and  to  enter  into  all  contracts  for  the  purposes  afore- 
said, and  to  rescind,  abandon,  alter,  or  vary  all  or  any  such  con- 
tracts. .  .  .  And  generally  shall  have  power  to  manage  and  deal 
with  the  property  of  the  company  as  the  directors  in  their  judg- 
ment shall  deem  most  advantageous  for  the  purposes  of  the 
company." 

The  power  to  negotiate  paper  under  the  circumstances  here  Whether  this 
indicated,  must  be  considered  established  by  this  decision  ;  but  it  holds  good  at 
conflicts  with  prior  notions.     "  Only  three  instances  can  be  cited  law. 
of  the  acceptance  of  negotiable  instruments  by  corporations.     The 
first  is  that  of  the  Bank  of  England  :  but  that  establishment  was 
incorporated    for    the    very   purpose, — its   promissory   notes   and 
bank-post  bills  forming  a  very  large  portion  of  the  circulating 
medium  of  this  country.     The  second  is  that  of  the  East  India 
Company ;  there,  the  authority  to  draw,  accept,  and  indorse  bills 
and  notes,  if  not  created,  is  at  all  events  ratified  and  confirmed 
by  two  Acts  of  Parliament,  9  &  10  Wm.  3,  c.  44,  and  55  Geo.  3, 
c.  155.     The  third  instance  is  that  of  Slark  v.  Highgate  Archway 
Go.}  where  the  company  had  express  authority  to  give  bills.     Ex- 
cepting these,  there  is  no  authority  to  show  that  a  common  law 
corporation  can  draw,  accept,  or  indorse  bills  of  exchange ;  and  it 
seems  to  me  that  there  would  be  more  difficulty  in  the  case  of  a 
corporation  created  by  statute."^ 

102.  The  power  may  arise   by   implication   from   the    wide  HI-  Implied 
language  used  in  the   constating  instruments  as  to  w°idrian'guaga^ 
the  means   of   carrying  out   the   corporate   business  as lo the  means 

.  of  conductiDg 

or  enterprise.  a  business. 

Frequently  very  wide  language  is  used  in  the  charter,  deed  of 
settlement,  or  other  constating  instruments,  especially  of  registered 
companies,  not  only  to  define  the  purposes  for  which  the  corpora- 
tion has  been  created,  but  also  the  means  by  which  such  purposes 
may  be  attained.  It  seems  established  by  the  decision  on  appeal  Peruvian  Rys. 
in  the  Peruvian  Eys.  Go.  v.  Thames  &  Mersey  Ins.  Co.,^  that  such  and  Merse"^^ 
language  may  be  wide  enough  to  authorise  as  a  means  the  making  insurance  Co. 

'  5  Taunt.  792.  Appeal  "  entirely  acceded  to  everything 

^  Per    Byles,    J. ,    Bateman    v.    Mid.  which   was   said    in    Bateman  v.    Mid. 

Wales  Ry.  Co.,  L.  R.  1  C.  P.  499,  510.  WaUs  By.  Co." 
3  2  Ch.  617,  623— where  the  Court  of 
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of  negotiable  instruments.  This  was  the  case  of  a  company 
formed  under  the  Companies  Act,  1862,  for  the  purpose  of  pur- 
chasing a  concession  from  a  foreign  government  for  the  construc- 
tion of  a  railway,  and  forming  a  soci^t^  anonyme  to  make  a 
railway.  The  memorandum  stated  that  in  order  to  attain  then- 
main  object  the  company  might  do,  "in  England  or  Peru,  or 
elsewhere,  whatever  they  thought  incidental  or  conducive  thereto. 
The  articles  gave  the  directors  a  general  power  "  to  do  all  things 
and  make  all  contracts,  which  in  their  judgment  were  necessary 
and  proper  for  the  purpose  of  carrying  into  effect  the  object 
mentioned  in  the  memorandum."  It  was  decided  in  the  Court 
below,  that  bills  of  exchange,  accepted  in  manner  prescribed  by 
section  47  of  the  Act,  were  binding  on  the  company,  on  the 
ground  that  every  company  constituted  under  the  Act  of  1862 
has  power  to  issue  bills  of  exchange.  Cairns  and  Turner,  L.  JJ., 
however,  decided,  first,  that  the  Companies  Act,  1862,  does  not 
confer  on  all  companies  registered  under  it  a  power  of  issuing 
negotiable  instruments  ;  but  that  such  a  power  exists  only  where, 
upon  a  fair  construction  of  the  memorandum  and  articles  of  asso- 
ciation, it  appears  that  it  was  intended  to  be  conferred  ;  and, 
secondly,  that  such  a  power  existed  in  the  present  case,  for  that 
although  it  could  not  be  inferred  from  the  nature  of  the  business 
of  the  company,  it  was  conferred  by  the  above  general  words  in 
the  memorandum  and  articles.^ 

Here  it  will  be  observed  very  considerable  importance  is 
attached  to  the  expression  "incidental  or  conducive  thereto." 
But  is  not  this  necessarily  implied  in  every  enterprise.-  If  so,  is 
not  the  true  rationale  of  the  decision  that  the  power  belonged  to 
the  corporation — not  because  of  these  general  words,  but — as  in- 
cidental to  the  nature  of  its  business,  or  rather  of  one  portion  of 
it,  the  purchase  of  a  concession  ?  In  this  view,  the  decision  does 
not  create  a  new  class  of  cases,  but  is  only  another  illustration  of 
the  principle  involved  in  proposition  100  on  page  247. 


'  "  With  regard  to  the  power  ot  the 
comiiany  itself,  the  memorandum  of 
association,  after  stating  the  ohject  of 
the  company  to  he  the  formation  of  a 
societii  anonyme  in  Peru  for  the  con- 
struction of  railways  there,  continues  in 
these  words  ;  '  In  order  to  the  attain- 
ment of  the  main  object  of  the  company 
they  may  do,  cither  in  the  United  King- 
dom, or  Peru,  or  elsewhere,  whatsoever 
they  from  time  to  time  think  incidental 
or  conducive  thereto.'  Anything  there- 
fore, which,  ill  the  opinion  of  the  com- 
pany (how  to  he  expressed  we  shall  see 
afterwards),  is  incidental  or  conducive  to 
the  main  object  of  the  company,  which 


WHS  the  acquisition  of  concessions  for 
railways,  they  may  do.  If,  therefore 
there  comes  to  be  a  concession  for  a  rail- 
way which  is  to  be  paid  for  by  instal- 
ments, it  is,  I  think,  beyond  all  possi- 
bility of  dispute,  that,  if  they  think  it 
incidental  or  conducive  to  the  attain- 
ment of  the  concession,  when  the  instal- 
ments become  or  are  about  to  fall  due, 
in  place  of  making  calls  on  their  share- 
holdei's,  they  should  give  a  bill  of  ex- 
change, payable  at  a  future  day,  for  the 
amount  of  the  instalments,  they  may  do 
so."— Per  Cairns,  L.  J.,  2  Ch.  624. 
2  See,  ante,  pp.  130-1. 
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Moreover,  if  the  principle  be  correctly  formulated  above — "  as 
a  means  " — is  it  not  the  same  as  stating  that  it  is  an  allowable 
mode  of  managing  and  carrying  on  the  affairs  of  a  commercial,  or 
at  least  of  a  mercantile,  corporation  ?  This  it  is  submitted  is 
correct  on  principle,  and  to  be  what  the  law  is  coming  to ;  but  at 
present  there  are  distinct  unqualified  decisions  to  the  contrary. 

The  power  to  incur  debts  does  not  involve  or  imply  the  power  Payment  of 
to  issue  negotiable  instruments  in  payment  or  on  account  of  the 
same.  "  It  is  said  that  the  company  must  necessarily  incur  debts 
in  the  prosecution  of  the  business  of  carriers  ;  but  it  is  one  thing 
to  say  that  they  shall  be  liable  to  bo  sued  for  goods  sold  and  de- 
livered or  for  work  done,  and  an  entirely  different  thing  to  say 
that  they  may  accept  bills  in  payment."  ^ 

In  the  United  States,  on  the  other  hand,  it  is  laid  dow©  broadly 
—"  No  question  is  better  settled  upon  authority  than  that  a  cor- 
poration, not  prohibited  by  law  from  doing  so,  and  without  any 
express  power  in  its  charter  for  that  purpose,  may  make  a  nego- 
tiable promissory  note,  payable  either  at  a  future  day  or  upon 
demand,  when  such  note  is  given  for  any  of  the  legitimate  pur- 
poses for  which  the  company  was  incorporated."  ^ 

Upon  one  point,  however,  this  simplification  has  been  arrived 
at : — 

103.  Corporations  of  all  descriptions  may  draw  cheques.  Cheques. 

As  to  the  accuracy  of  this  statement  there  seems  no  doubt. 
This  power  has  never  been  contested  in  any  of  the  questions  as  to 
the  liability  of  corporations  upon  negotiable  instruments,  or  even 
upon  cheques,^  while  it  is  admitted  in  every  case  as  to  the  banking 
accounts  of  corporations.* 

SUB-SECTION   III. — POWER   TO'  INDORSE.  Indorsement. 

104.  Corporations  having    the  capacity  to  create   have   the 

capacity  to  indorse  negotiable  paper. 

The  first  point  is  as  to  the  capacity  of  corporations  to  confer  \-  Conferring 
title  by  indorsement.  As  to  this  no  distinction  in  principle,  or  from  '  *  ^" 
the  authorities,  can  be  drawn  between  the  capacity  to  be  a  party 
to  the  inception  of,  and  therefore  liable  on,  a  negotiable  instrument, 
and  to  become  subsequently  liable  by  indorsement.  Indeed  there 
is  less  objection  to  the  latter  proceeding,  inasmuch  as  the  corpora- 
tion indorser  has  a  remedy  over  against  those  primarily  liable. 

1  Per  Keating,  J.,  L.  K.  1  C.  P.  511.  =>  See  Serrell  v.   Derbyshire,  <kc.,  Rij. 

■  Moss  V.  Averell,  10  N.  Y.  457  ;  Me-  Co.,  10  C.  B.  910,  19  L  J.  C.  P.  371. 

chanics  Bank  v.   White  Lead  Co.,  35  N.  ••  See  Waterlow  v.  Sharp,  8  Eq.  501. 
Y.  505. 
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Agents  autho- 
rised to  draw 
not  authorised 
to  indorse. 


Every  corpor- 
ation may 
indorse. 


Payment  to  a 
corporation 
by  bill,  &c. 


2.  Liability. 


3.  Suretyship. 


"It  may  be  admitted  that  an  authority  to  draw  does  not  import 
in  itself  an  authority  to  indorse  bills ;  but  still  the  evidence  of 
such  authority  to  draw  is  not  to  be  withheld  from  the  jury,  who 
are  to  determine  on  the  whole  of  the  evidence,  whether  an  au- 
thority to  indorse  exists  or  not."  ^  This  was  said  in  reference  to 
agents,  and  in  many  cases  agents  with  authority  to  make  or 
draw  have  been  unauthorised  to  indorse,^  though  slight  facts 
will  be  sufficient  evidence  of  the  latter  power  under  such  cir- 
cumstances.^ 

But  the  point  in  consideration  is  totally  different,  and  relates — 
not  to  the  extent  or  incidents  of  a  special  authority,  but — purely 
to  the  existence  or  non-existence  of  a  corporate  capacity  to  indorse 
negotiable  instruments. 

This  power  is  not  strictly  co-extensive  with  the  power  to  draw 
or  accept  bills,  &c.  In  one  sense  it  is  wider.  It  is  quite  clear  that 
a  corporation,  like  an  infant,*  without  power  to  make,  may  in- 
dorse a  negotiable  instrument,  so  as  to  pass  the  interest  therein 
to  the  indorsee.  This  will  most  often  occur  in  cases  where  a 
corporation  has  received  payment  by  means  of  a  negotiable  instru- 
ment.^ Such  payment  may  be  validly  made,  certainly  under 
special  circumstances,^  and  probably  under  all  circumstances,  by 
instruments  requiring  indorsement. 

Secondly,  as  to  the  liability  of  corporations  on  indorsement — 
this  is  the  really  important  question.  Where  there  is  the  power 
to  create  with  consequent  liability',  there  must  be  the  power  to 
indorse  and  its  consequent  liability.  But  as  just  seen,  there  may 
be.  a  power  to  indorse,  though  not  to  create — what  is  the  liability 
in  such  case  ?  It  is  submitted  that  there  is  no  liability — that  the 
position  of  a  corporation  so  indorsing,  which  would  not  have  been 
liable  if  it  had  created,  is  precisely  the  same  as  that  of  an 
infant. 

A  third  point  may  be  noticed — suretyship.  Persons  often  be- 
come parties  to  negotiable  instruments  as  sureties.  This  question 
as  regards  corporations  will  be  considered  in  the  next  chapter. 
Briefly,  in  order  that  corporations  may  be  liable  at  all,  they  must 
have  power  to  become  party  to  the  instrument ;  and  that  persons 
knowing  their  position  may  be  able  to  hold  them  liable,  they  must 
be  empowered  to  become  suretj^ 


'  PccTindall,  C.  J.,  PrescoUv.  Fliim, 
9  Bino;.  19,  22  .:  2  Moo.  &  Sc.  22. 

2  Itubinson  v.  Yaii-ow,  1  Taunt.  455  ; 
1  Moo.  C.  P.  150  ;  Lcc  v.  Zagury,  8 
Taunt.  114  ;  1  Moo.  C.  V.  556  ;  Fearn  v. 
Filica,  7  M.  &  G.  513  ;  14  L.  J.  C.  P.  15. 

^  Prescott  V.  Flinn,  uM  supra  ;  Barber 
V.    OingcU,    3    E.sp.    60 ;    Lhtccllyn   v. 


WiiickwoHh,  13  M.  &  W.  598  ;  Cash  v. 
Taylor,  Lloyd  and  Welsby's  Mercantile 
Cases,  178  ;  8  L.  J.  K.  B.  262. 

■•  See  Smith  v.  Johnson,  3  H.  &  N 
222. 

^  See  Olcott  v.  Tioga  MR.  Co.,  27  N 
y.  549,  661  ;  ante,  p.  247,  n.  7. 

"  See  ante,  pp.  176-8,  205. 
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SECTION  IL — BILLS  AND   NOTES  UNDER  SEAL. 

The  corporate  seal   is   frequently  afiBxed    to   notes   and   bills  Corporate  seal 
issued   by   corporations ;  i   but   it  'would   seem   that  the   seal  in  negotiable 
such  case   is  simply  inoperative,  not  interfering  with  the  nego-  instruments, 
liability  of  the  instrument  if  otherwise  valid,  and  not  converting 
into  a  deed  a  document  purporting  to  be  negotiable,  but  which 
the   corporation   had   no   power   to   make.^     The  bill  or  note,  if 
good  at  all,  is  good  as  a  bill  or  note,  and  not  as  a  money  bond 
or  as   an  acknowledgement   iinder  seal   of  indebtedness.      But 
besides  these,  which  whether  sealed  or  not  are  intended  and  ad- 
mitted  to   be    ordinary  bills   and  notes,  corporations   freqiiently 
issue  other  documents  duly  sealed  and  occasionally  bearing  a  deed 
stamp,  and   yet,  though   not  purporting  to  be  bills  or  notes,  de- 
signed  for   circulation  by  indorsement  or  mere  delivery.     These 
form  the  subject  of  the  next  section. 

SECTION   III. — NEGOTIABLE   BONDS. 
SUB-SECTION   I. — GENERAL   STATEMENT. 

Some  consideration  has  already  been  given  to  the  documents 
known  as  debentures  or  mortgage  debentures.'  It  has  been 
seen  that  they  are  documents  which,  when  anything  more  than 
ordinary  money  bonds,  confer  upon  the  grantee  or  holder  thereof 
charges  or  liens  on  the  property  and  assets,  or  certain  specified 
portions  thereof,  belonging  to  the  corporation  issuing  them. 

Viewed  in  another  light,  debentures  are  choses  in  action,  and  Debentures 
as  such,    they   are  prima  facie   non-negotiable,    and    therefore  '^'^^^^  Jf 
assignable  in  Equity  only  and  taken  subject  to  equities.*  are  cbosesin 

But  of  late  years   many  companies  have  issued  bonds  of  this  action. 
kind,   payable   to    "order"   or   "bearer"   and  the  like,  and   the  b^''™*"^^' '" 
decisions  are  very  conflictingas  to  how  far  such  expressions  render 
these   bonds   negotiable   and   estop   the  companies  issuing  from 
setting  up  the  equities  existing  between  them  and  the  original 
assignor. 

The  weight  of  authority  in  this  country  must,  however,  now  be 
considered  to  be  in  favour  of  the  proposition  that  such  instru- 
ments are,  in  equity  at  least,  negotiable  free  from  the  equities 
primarily  attaching  to  them.      And  in  the  United  States  it  seems 

1  See  Bateinany.  Mid.  Wales Ry.  Co.,       19  ;  Oonn.  Mutual  Life  Insurance  Co., 
L.  R.  1  C.  P.  499.  V.  Cleveland,  tfcc,  RR.  Co.,  41  Barb.  9. 

2  See  Aggs  v.  Nicholson,  1  H.  &  N.  =  Ante,  pp.  234-7. 

165,    25    L.   J.    (Ex.)   348  ;  Halford  v.  ■•  See   Athenaeum  Life  Assurance  So- 

Cameron's   Goalbrook,    <i:c.,  Ry.  Co.,    16       dety  v.  Pooley,  3  De  G.  &  Jo.  294,  28 
y.   B.    442  ;  Bain  v.     mison,    10  Ohio       L.  J.  (Ch.)  119. 
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quite  settled  that  if  money  bonds,  whatever  their  language  or 
form  in  other  respects,  contain  distinct  promises  to  repay  definite 
monies  at  dates  fixed  or  fixable,  and  purport  to  be  and  are  on 
the  face  of  them  negotiable,  they  are  negotiable  like  ordinary  bills 
or  notes.^ 

However  a  mere  certificate  of  stock  transferred  in  blank  does 
not  thereby  become  negotiable.^ 


SUB-SECTION   II. — NATURE   OF   NEGOTIABLE   BONDS. 


Ee  Blakely 
Ordnance  Co. 


Debentures 
are  fully 
negotiable  in 
the  United 
States. 


Deposit  note. 


Letter  of 
credit. 


The  following  have  been  the  chief  decisions  as  to  the  import 
and  effect  of  these  instruments. 

First. — In  Equity. 

1.  The  claim  of  the  New  Zealand  Banking  Corp.,  Re  Blakely 
Ordnance  C'o.,^  arose  thus  :  Blakely  and  Dent  agreed,  in  writing, 
with  the  promotor  of  the  Blakely  Ordnance  Co.,  to  sell  their 
business  to  the  company  when  formed,  part  of  the  purchase- 
money  to  be  paid  in  debentures  of  the  company,  payable  to 
bearer.  The  articles  of  association  adopted  this  agreement,  and 
directed  it  to  be  carried  into  effect.  The  directors  accordingly 
gave  to  Blakely  and  Dent  debentures  under  the  seal  of  the 
company,  by  each  of  which  the  company  covenanted  to  pay  the 
sum  therein  mentioned  to  "  Blakely  and  Dent,  their  executors. 


*  "This  species  of  bonds  is  a  modern 
invention,  intended  to  pass  by  manual 
delivery,  and  to  have  the  qualities  of 
negotiable  paper,  and  their  value  de- 
pends mainly  upon  this  character.  Being 
issued  by  states  and  corporations  they 
are  necessarily  under  seal.  But  there  is 
nothing  immoral  or  contrary  to  good 
policy  in  making  them  negotiable,  if 
the  necessities  of  commerce  require  that 
they  should  be  so.  A  mere  technical 
dogma  of  the  Courts  or  the  Common 
Law  cannot  prohibit  the  commercial 
world  from  inventing  or  using  any 
species  of  security  not  known  in  the 
last  century.  Usages  of  trade  and  com- 
merce are  acknowledged  by  the  Courts 
as  part  of  the  Common  Law,  although 
they  may  have  been  unknown  to  Bracton 
or  Blackstone.  And  this  malleability 
to  suit  the  necessities  and  usages  of  the 
mercantile  and  commercial  world  is  one 
of  the  most  valuable  characteristics  of 
tlio  Common  Law.  When  a  corpoi-ation 
covenants  to  pay  to  bearer,  and  gives  a 
bond  with  negotiable  qualities,  and  by 
this  means  obtains  funds  for  the  accom- 
plishment of  the  useful  enterprises  of 
tlie  day,  it  cannot  be  allowed  to  evade 
■tho  payment  by  parading  some  obsolete 
judicial  decision  that  a  bond,  for  some 


technical  reason,  cannot  be  made  payable 
to    bearer.      That   these    securities"    are 
treated  as  negotiable  by  the  commercial 
usages  of  the  whole  civilised  world,  and 
have  received  the  sanctions  of  judicial 
recognition,  not  only  in  this  Court,  but 
of  nearly  every  State  in  the   Union,  is 
well  known  and  admitted. "  Per  Griei",  J. 
in   Mercer  Co.    v.  Hockctt,  I   Wall.    95 
See   Redfield   on   "Railways,"  o.    2-39 
Jniile  V.  Vermont  EB.  Co.  21  How.  576 
Gclpcke  V.  City  of  Dubiiqtte,  1  Wall.  206  , 
Aurora  City  V.    IV est,  1  Wall.   82;  City 
of  Lexington  v.   Butler,    14  Wall.  282 
\ugeiit   V.    Supervisors,   19   Wall.   241 
JJi'Ooy  V.    }Vashington  Co.,  3  Wall.  Jr. 
331  ;  Conn.   Mutual  Life  Insurance   Co 
V.  Cleveland,  ,i-c.,  ME.  Co.,  41  Barb.  9 
Elnkc  y.  Liriiigstone  Co.,  61  Barb.  149. 

^  Sliaw  V.  Spencer,  1  Amer.  115  ;  100 
Mass.  382. 

^  3  Ch.  154.  Compare  Woodhams  v. 
Anglo-Australian  Assurance  Assonalion, 
3  Gift'.  238,  where  a  deposit  note,  and 
Re  Agra  <k  Masterman's  Bank,  Ex  parte 
Asiatic  Banking  Corporation,  2  Ch.  391 
where  a  letter  of  credit  was  held  assign- 
able free  from  the  equities.  See  also 
Ee  Blakely  Ordiuince  Co.,  Ex  parU 
Metropolitan  and  Provincial  Bank  W 
N.  1S69,  ji.  148. 
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administrators,  and  assigns,  or  to  the  bearer  hereof."  Some  of 
these  debentures  were  passed  by  delivery  to  the  New  Zealand 
BanJdng  Corp.,  who  were  bond  fide  holders  for  value.  In  the 
winding  up  of  the  Blalcely  Ordnance  Co.,  the  Lords  Justices 
decided  that  as  these  debentures  were  conformable  to  the  agree- 
ment  between  Blakely  and  Dent  and  the  promoter,  which  had 
been  made  binding  on  the  company,  effect  must  be  given  to  them 
ill  equity,  according  to  their  tenor,  and  that  consequently  the 
Neiv  Zealand  Banking  Corp.  could  prove  on  them  in  their  own 
name,  without  being  subject  to  any  equities  existing  between  the 
company  and  Blakely  and  Dent,  the  original  grantees  thereof  ^ 

2.  This  decision  was  followed  by  Page-Wood  and  Selwyn,  L.J  J.,  Ex  parte  City 
in  Ex  parte   City  Bank,^  where   the   directors  of  the  General  ■^**"'^' 
Estates  Company  had  given  to  H.  for  value  an  instrument  under 

the  seal  of  the  company  headed  '■'  debenture,"  and  stamped  as  a 
deed,  by  which  the  company  "undertake  to  pay  to  the  order  of 
J.  H.,  on  1st  July,  1867,"  £1000,  with  interest  half-yearly  on 
presentation  of  the  annexed  interest  warrants.  The  Lords 
Justices,  reversing  the  decision  of  the  Master  of  the  Rolls, 
allowed  the  indorsee  and  transferee  for  value  of  this  instrument 
to  prove  on  it  against  the  company,  free  from  equities  between 
H.  and  the  company. 

3.  A  later  case  in  Chancery  is  that  of  Ex  parte  Colborne  and  M parte  Col- 
Strawbridge.^.     Here  the  directors  of  a  company,  having  power  st™wbridge. 
by  its  memorandum  of  association  to  borrow  money  and  to  issue 
transferable  or  other  bonds,  mortgages,  or  debentures,  had,  under 

its  articles  of  association,  large  powers  for  issuing  "  debentures, 
bonds,  obliga.tions,  or  other  securities,  either  specifically  charged 
on  any  property  of  the  company,  or  not  so  charged,  in  any  form  or 
manner,  or  for  any  amount,"  not  exceeding  the  nominal  capital  of 

'  The  gi'ound  of  the  decision  was  that  in  this  case  the  Blakely  Go.  have  so 
the  5?afeZ2/ Orrfnarace  Co.,  had  contracted  contracted.  The  debt  to  he  proved  is 
themselves  out  of  their  right  to  set  up  the  money  due  on  this  contract,  and  not 
tlie  eciuities.  "The  right  to  this  money  the  amount  due  on  an  instrument  pur- 
was  assignable  in  equity  ;  and  though,  porting  to  be  a  promissory  note.  The 
in  the  absence  of  anything  more  than  a  laws  which  regulate  the  stanjps  to  be 
mere  assignment,  the  assignee  would  affixed  to  promissory  notes  are  not,  in 
take  subject  to  the  equities  existing  my  opinion,  applicable  to  the  case,  and 
between  the  original  parties  to  the  con-  it  would,  I  think,  be  inequitable  to  deny 
tract,  I  am  of  opinion  that  there  is  the  assignee  of  the  creditor  the  full 
nothing  inequitable  in  allowing  the  benefit  of  the  contract  entered  into 
debtor  in  an  obligation  to  contract  with  between  the  original  contracting  partie.s." 
his  creditor,  that  he  will  not  avail  him-  Fer  Rolt,  L.  J.,  3  Ch.  159,  160. 
self  of  any  such  equities,  that  he  will  ^  Re  General  Estates  Co.,  3  Ch.  758. 
pay  the  amount  due  on  the  obligation  to  '  Re  Imperial  Land  Go.  of  Marseilles, 
the  assignee  of  the  creditor  (whether  he  11  Eq.  478  ;  Re  Colonial  <fc  General  Gas 
be  such  assignee  by  instrument  in  writing  Co.,  Lishman's  Claim,  H  L.  T.  N.  S. 
or  by  mere  delivery  of  the  obligation),  40.  See  also  JBrunton's  Claim,  19  Eq. 
without  regard  to  any  such  equities  ;  and  302. 
I  have  already  said  that,  iu  my  opinion. 
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the  company,  and  a  specific  power  to  issue  and  indorse  negotiable 
instruments.  The  company  issued,  in  payment  to  vendors  of  land 
to  them,  instruments  described  on  their  face  as  "  debenture 
bonds,"  and  stamped  as  bonds,  and  which  expressed  that  the 
company  "bind  themselves  and  their  successors  to  pay  the  bearer 
the  principal  sum  of  £20."  The  words  with  respect  to  interest 
were  in  a  similar  form,  and  there  was  no  charge  on  any  of  the 
property  of  the  company.  The  instruments  were  sold  in  open 
market.  The  company  came  to  be  wound  up,  and  it  was  decided, 
it  being  admitted  that  the  company  had  equities  against  the 
parties  to  whom  the  instruments  were  originally  issued — (1)  that, 
the  instruments  were  promissoiy  notes,  or,  if  not  promissory  notes, 
negotiable  instruments,  and  amounted  to  contracts  to  pay 
anyone  who  might  happen  to  be  the  bearer ;  (2)  that,  con- 
sequently, holders  for  value,  without  notice  of  the  equities,  were 
entitled  to  prove  for  the  amount  due,  free  from  equities  ;  (3)  that 
the  right  to  prove  was  not  affected  by  the  fact  that  holders  had 
purchased,  after  the  passing  of  resolutions  to  wind  up  the  com- 
pany, though  without  notice  of  their  having  been  passed.  All  the 
prior  authorities  were  referred  to  and  commented  upon,  and 
Malins,  V.-C,  in  the  course  of  his  judgment,  said  :  "  I  am  clearly 
of  opinion  that,  whether  they  [i.e.,  the  instruments  in  question] 
were  promissory  notes,  or  bonds,  or  debentures,  it  was  within  the 
powers  conferred  upon  the  directors,  by  the  clauses  I  have  read 
from  the  memorandum  and  articles  of  association,  to  issue  them. 
Are  they,  then,  promissory  notes  or  debentures  ?  or  does  it  make 
any  difference  which  they  are  in  the  result  ?  My  opinion  is  that, 
whichever  they  are,  the  result  is  the  same,  because  they  in  any 
case  make  a  contract  by  which  the  company  have  bound  them- 
selves to  pay,  not  to  any  particular  person,  but  to  any  person 
who  may  be  the  bearer,  the  sum  appearing  to  be  due  upon  their 
face." 

4.  On  the  other  hand  there  is  the  well-known  decision  of 
Cairns,  L.C.,  in  the  case  of  the  Claim  of  the  Financial  Corp.,^ 
to  the  effect  that  debentures  payable  to  "  C,  or  to  his  executors, 
administrators,  or  transferees,  or  to  the  holder,  for  the  time  being," 
were  taken  subject  to  equities.  Lord  Cairns,  after  commenting 
upon  the  form  of  the  document,  and  the  circumstances  under 
which  it  was  issued,  said  :  "  There  is  nothing,  therefore,  here  in 
any  engagement  antecedent  to  the  debenture,  nothing  in  the 
surrounding  circumstances  of  the  case,  and  nothing  in  the  con- 
struction of  the  debenture  itself,  to  show  that  the  Natal  Company 


'  FiC  Natal  Iiirestmcnl  Co.,  3  C'h.  355, 
366  ;  followed  in  lie  li/ius  Hall  Iron  Co., 


Ex  parte   Birmingham 
1868,  223. 


Bank,    W.    N. 
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intended  to  forego  or  to  renounce  the  ordinary  rule,  that  the 
assignee  of  a  chose  in  action  must  take  subject  to  the  equities 
between  the  original  parties." 

Secondly. — A  t  Law. 

5.  In  the  Blakely  Company's  Case,  Lord  Justice  Eolt  expressed 
some  doubts  whether  the  debentures  there  sued  upon  would  have 
been  negotiable  at  law.      This  point  has  since  been  settled,  to 
some  extent  at  least,  by  the  Court  of  Exchequer,  in  Higgs  v.  Higgs  v. 
Northern  Assam  Tea  Co}     There  the  plaintiff  had  sold  an  estate  Noi-them 

_  ^  Assam  Tea  Co. 

to  the  defendant  company,  receiving  in  part  payment  debentures 
payable  with  interest  to  him,  "  his  executors,  administrators,  and 
assigns."  Some  of  these  the  plaintiff  transferred  to  C.  and  S.,  and 
the  defendants  in  various  ways  recognised  C.  and  S.  as  proprietors 
of  the  same.  The  plaintiff  became  indebted  to  the  defendants 
for  unpaid  calls  upon  shares  held  by  him  in  the  company,  and  by 
the  articles  of  association  the  defendants  had  a  primary  lien  on 
the  debentures  of  any  member  of  the  company  who  might  be 
absolutely  or  contingently  liable  to  the  company  in  any  amount 
or  any  account  whatever.  Some  of  the  debentures  assigned  to  C. 
and  S.  having  become  due,  upon  action  brought  by  C.  and  S.  in 
the  name  of  the  plaintiff  to  recover  the  amounts  so  due,  it  was 
held  that  "  the  defendants  and  Higgs  contemplated  and  intended 
that  Higgs  should  assign  these  debentures,  that  he  could  not 
practically  do  so  if  subject  to  such  equities  as  these  now  set  up  ; 
that,  consequently,  Higgs  and  the  defendants  contemplated  and 
intended  that  Higgs  should  assign  free  from  those  equities,  and 
that  the  defendants  have  dealt  with  Messrs.  C.  and  S.  on  that 
footing.  Holding  this,  and  guiding  ourselves  as  best  we  can  by 
the  cases  cited,  we  think  the  plaintiff  entitled  to  our  judgment." 

This,  however,  must  not  be  considered  a  decision  to  the  effect 
that  such  documents  are  negotiable  at  law,  but  only  that  the 
parties  thereto,  having  entered  into  the  contracts  thereby  ex- 
pressed, will,  under  certain  circum.stances,  be  bound  by  such 
contracts,  into  whosoever  hands  the  documents  may  come.  As 
has  been  laid  down  in  a  subsequent  case,^  "  If  Macken  [i.e.,  the 
original  payee]  were  suing  in  his  own  name  for  the  benefit  of  an 
assignee,  as  in  Higgs  v.  Assam  Tea  Co. ;  or  if  the  assignee  were 
proceeding  in  equity  in  his  own  name,  as  in  Re  Blakely  Ordnance 
Co.;  and  the  defendants  set  up  some  equitable  defence,  good 
against  the  original  contractee,  and  therefore  generally  good 
against  the  assignee  also ;  it  would  be  a  good  answer  to  say  that 

1  L.  R.  4  Ex,  387,  396.  =  L.  E.  8  Q.  B.  385. 

B.U.V.  S 
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the  defendants  had,  with  a  view  to  induce  persons  to  become 
assignees  of  such  instruments,  represented  that  there  were  no 
such  equities,  and  that  the  now  holder  was  induced  to  take  this 
instrument  on  the  faith  of  that  representation." 

6.  The  case  Crouch  v.  CrMit  Fonder  of  England,^  from  the 
judgment  in  which  the  above  extract  is  taken,  might  seem  taken 
by  itself  and  admitting  the  dicta  therein  expressed,  to  be  con- 
clusive against  the  negotiability  at  common  law  of  these  instru- 
ments. The  circumstances  were  as  follows  : — In  May,  1869,  the 
defendants,  a  limited  company,  registered  under  the  Companies 
Act,  1862,  sold  to  M.  a  document  under  the  seal  of  the  company, 
and  signed  by  two  directors  and  the  secretary.  It  was  numbered 
and  headed  with  the  name  of  the  company,  and  called  "  Deben- 
ture," and  proceeded  :  "  The  company  hereby  promise,  subject  to 
the  conditions  indorsed  on  this  debenture,  to  pay  to  the  bearer 
£100  on  the  1st  of  May,  1872,  or  upon  any  earlier  day  upon  which 
this  bond  shall  be  entitled  to  be  paid  off  according  to  the  condi- 
tions, and  interest  at  8  per  cent.,  on  the  1st  of  November  and  the 
1st  of  May  in  each  year ;  and  also  a  further  sum  of  £10  by  way  of 
interest  or  bonus  at  the  same  time  as  the  principal  sum  is  paid 
off.  In  witness  whereof,  the  common  seal  of  the  company  has 
been  affixed  this  9th  of  May,  1869."  By  the  conditions  indorsed 
a  certain  number  of  the  bonds  were  to  be  drawn  for,  twenty-one 
days  before  the  days  for  the  payment  of  the  half-yearly  interest, 
and  any  bond  drawn  was  to  be  advertised  and  paid  off  with  the 
interest  and  bonus  due,  the  bond  being  given  up  and  no  further 
interest  being  payable.  In  July,  1869,  the  bond  was  stolen  from 
M.  In  October,  1871,  the  number  of  the  bond  was  drawn.  At 
the  end  of  1871  the  plaintiff  purchased  the  debenture  from  S., 
who  afterwards  absconded.  The  defendants  having  notice  of  the 
robbery,  refused  to  pay  the  debenture  to  the  plaintiff,  and  he 
brought  an  action  in  his  own  name,  alleging  that  he  was  lawful 
bearer  of  the  debenture.  At  the  trial  it  was  admitted  that 
similar  documents  had  been  treated  as  negotiable ;  and  that  the 
plaintiff  derived  title  from  the  thief;  but  the  jury  found  that  the 
plaintiff  had  given  value  for  the  debenture  without  notice.  The 
M  d;kbr"°*  ^""'^^  °^  Queen's  Bench  was  unanimous,  first,  that  the  contract 
nego  la  e  at  contained  in  the  conditions  prevented  the  debenture  from  being  a 
promissory  note,  even  if  it  had  been  under  hand  only ;  secondly, 
that  it  was  not  competent  to  the  defendants  to  attach  the 
incident  of  negotiability  to  such  instruments,  contrary  to  the 
general  law ;  and  that  the  custom  to  treat  them  as  negotiable, 
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being  of  recent  origin,  and  not  the  law  merchant,  made  no 
difference,  as  such  a  custom,  though  general,  could  not  attach  an 
incident  to  a  contract  contrary  to  the  general  law.  And  they 
held  therefore  that  the  plaintiff  could  not  recover. 

7.  But  there  is  a  later  decision  by  both  the  Exchequer  Goodwin  v. 
Chamber  and  the  House  of  Lords,  Goodwin  v.  Roharts}  which,  '^°^^^^- 
both  from  the  actual  decision  therein  and  also  from  the  principles 
laid  down,  throvys  great  doubt  upon  the  above  case.  It  was  there 
decided  that  script  issued  in  England  by  the  agent  of  a  foreign 
government — by  which  the  holder  is  to  be  entitled,  on  payment  in 
full  of  the  instalments  due  from  him,  to  delivery  hj  the  agent  of 
definite  bonds  of  the  foreign  government  on  their  arrival  in  this 
country,  and  which,  by  the  usage  of  bankers  and  dealers  in  public 
securities,  is  transferred  by  mere  delivery — passes  by  such  delivery 
to  a  bond  fide  holder  for  value  without  notice — in  other  words  is 
negotiable. 

With  regard  to  the  decision  in  Grouch's  case,  the  Exchequer 
Chamber  in  Goodwin  v.  Robarts,  observed  -J  "It  was  there  held 
by  three  judges  of  the  Court  of  Queen's  Bench  that  the  plaintiff 
could  not  recover  :  first,  because,  even  assuming  that  a  promise  to 
pay  under  seal  could  be  considered  a  promissory  note,  here  the 
conditions  annexed  to  the  promise  took  away  that  character  from 
the  instrument.  No  evidence  had  been  offered  at  the  trial  as  to 
whether  these  or  similar  documents  were  iu  practice  treated  as 
negotiable,  nor  was  any  express  admission  made  as  to  the  point ; 
but  it  was  assumed  from  the  report  of  the  learned  judge  before 
whom  the  cause  was  tried,  that  this  had  been  tacitly  admitted. 
But  it  was  said  that  these  instruments,  having  been  only  of 
recent  introduction,  it  followed  that  such  custom,  to  whatever 
extent  it  had  gone,  must  also  have  been  quite  recent.  Under 
these  circumstances  the  Court  held  that,  while  it  was  incompetent 
to  the  defendants,  as  an  individual  company,  to  give  to  that 
which  was  not  a  negotiable  instrument  at  law  the  character  of 
negotiability  by  making  it  payable  to  bearer,  the  custom  could 
not  have  that  effect,  because  being  recent  it  formed  no  part  of 
the  ancient  law  merchant.  For  tbe  reasons  we  have  already 
given  we  cannot  concur  in  thinking  the  latter  ground  conclusive. 
While  we  quite  agree  that  the  greater  or  less  time  during  which  a 
custom  has  existed  may  be  material  in  detei-mining  how  far  it  has 

'  1  App.  476.  remaining  instalments    at    the  periods 

'  The    scrip    in    question    was   thug  specified,  the  bearer  will  he  entitled  to 

worded,  "Scrip  for  one  hundred  pounds  receive  a  definitive  bond  or  bonds  for 

stock,  No.         .     Received  the  sum  of  one  hundred  pounds,  after  receipt  thereof 

twenty  pounds,  being  the  first  instalment  from  the  Imperial  Government. " 

of  twenty  per  cent,   upon  one  hundred  ^  L.  R.  10  Ex.  355-6. 

pounds  stock  ;  and  on  payment  of  the 
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generally  prevailed,  we  cannot  think  that,  if  a  usage  is  once 
shown  to  be  universal,  it  is  the  less  entitled  to  prevail  because  it 
may  not  have  formed  part  of  the  law  merchant  as  previously 
recognised  and  adopted  by  the  Courts.  It  is  obvious  that  such 
reasoning  would  have  been  fatal  to  the  negotiability  of  foreign 
bonds,  which  are  of  comparatively  modern  origin,  and  yet 
according  to  Gorgier  v.  Mieville}  are  to  be  treated  as  nego- 
tiable. '  We  think  the  judgment  in  Crouch  v.  The  Credit 
Fonder,  may  well  be  supported  on  the  ground  that  in  that  case 
there  was  substantially  no  proof  whatever  of  general  usage.  We 
cannot  concur  in  thinking  that  if  proof  of  general  usage  had 
been  established,  it  would  have  been  a  sufficient  ground  for 
refusing  to  give  effect  to  it  that  it  did  not  form  part  of  what  is 
called  the  '  ancient  law  merchant.'  " 


Precise  char- 
acter of 
negotiable 
debentures. 


First,  Deben- 
tures may 
bo  ordinary 
deeds. 


Thirdly. — Exact  Import  of  these  Instruments. 

It  follows  that  the  great  preponderance  of  authority  in  Equity 
and  at  Common  Law,  with  certain  qualifications,  is  in  favour  of 
the  opinion  that  when  these  instruments  are  payable  to  the 
"  holder,"  "bearer,"  or  "transferee,"  the  company  issuing  them  is 
compellable  to  pay  them  free  from  the  equities  primarily  attaching 
to  them.  But  this  is  not  sufficient  to  determine  their  exact 
nature.  Corporations  and  private  individuals  may  be  liable  to 
discharge  to  any  possessor  of  a  document  the  debt  of  which 
such  document  is  good  and  perhaps  conclusive  evidence,  but 
if  the  liability  be  based  simply  and  solely  upon  the  contract 
entered  into  by  the  maker  of  such  document,  or  upon  the  ground 
that  the  maker  is  estopped  by  his  deed  or  his  admission  in  pais, 
the  complete  negotiability  of  such  document  is  by  no  means 
established — in  fact  it  is  by  implication  denied.  Now,  in  con- 
sidering this  point,  it  must  be  borne  in  mind  that  by  the  strict 
rules  of  law,  a  corporation  could  bind  itself  by  no  engagement  to 
which  the  corporate  seal  had  not  been  duly  affixed.  Consequently, 
the  real  question  to  be  determined  is — not  why  in  each  particular 
instance  has  the  seal  been  affixed,  but — what  is  the  effect  of 
language  primd  facie  importing  negotiability  appearing  in  instru- 
ments under  the  seal  of  corporations.  To  this  question  one  of 
three  answers  must  be  returned. 

Either,  first,  the  document  is  a  deed — nothing  more — and 
the  words  "  to  order,"  or  "  bearer,"  or  the  like,  must  either  be 
struck  out  as  inconsistent  with  its  general  tenor,  or  be  read  as 
Lord  Cairns  read  them  in  the  Natal  Investment  Co.'s  Case:^ 


1  3  B.  &  C.  45. 


3  Ch.  355,  361. 
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"We  [i.e.,  the  corporation]  undertake  that  we  will  fulfil  this 
contract,  either  to  yourself  personally,  or  to  your  executors,  or  to 
your  administrators,  or  to  your  assigns  by  deed,  or  to  any  person 
whom  yon  may  make  the  holder  of  this  debenture,  even  without 
a  deed ;  but  what  we  undertake  to  fulfil,  whether  to  you  or  to 
any  other  of  these  parties,  is  the  contract,  and  nothing  but  the 
contract,  which  we  have  made  with  you  ;  ^  and  if  in  our  dealings 
with  you  there  is  anything  that  might  affect  that  contract,  the 
person  who  takes  the  contract  by  assignment  must  take  subject  to 
the  equity  between  us."  This,  however,  it  is  submitted,  is  a  very 
strained  construction  of  language  otherwise  clear  and  unambiguous, 
and  it  is  impossible  to  reconcile  it  with  the  interpretation  put  in 
later  cases  upon  expressions  almost  identical. 

Or,  secondly,  the   document  is  "negotiable  by  estoppel "  so  to  Secondly, 
speak  as  regards  the  corporation,  but  perhaps  not  as  regards  any  maybenego 
other  party.      It  is  the   acknowledgment  of  a  debt  owing — the  *'^'''<'  '^ 

■  T  r  1    ■  1        1  •         ?       •         against  the 

evidence  oi  a  contract  entered  into — by  the  corporation,  having  corporation 
the  seal  affixed  as  a  necessary  formality,  and  binding  the  corpora-  ""'y- 
tion  to  fulfil  such  contract,  modo  ac  formd,  that  is,  to  pay  the 
sum  of  money  thereby  stated  to  be  due,  to  any  person  who  may 
lawfully  be  entitled  to  the  said  document ;  and  the  corporation  is 
thereby  estopped  from  setting  up  against  any  person  taking  the 
instrument  without  notice,  any  rights,  equities,  or  claims  it  may 
or  might  have  arising  out  of  the  original  transaction.  This  indeed 
seems  to  be  the  view  taken  by  Lord  Cairns,  and  it  is  suggested  in 
other  cases.^  Negotiability  of  this  kind  or  to  this  extent  will  not 
be  sufficient  to  render  these  instruments  the  useful  documents 
desired. 

Or,  thirdly,  the  document  is  fully  negotiable.     This  seems  to  be  Thirdly, 
not  only  the   only  logical  conclusion  at  which  in  the  majority  of  may  be  fully 
cases  a  reasoner  can  arrive,  but  also,  since  Goodwin  v.  Robarts,^  negotiable  at 
the  only  conclusion  allowed  by  the  authorities  in  all  cases  where  Equity, 
the  indicia 'of  negotiability  are  shown  to  exist.     The  fact  that  the 
seal   is   affixed   is   of  slight   importance.      It    denotes   that    the 
corporation  has  duly  executed  the  instrument — nothing  more,  not 
converting  it  into  a  deed,  nor  rendering  necessary  that  a  transfer 
should  be  under  seal. 

It  is  submitted  that  the  correct  deductions  to  be  drawn  from  the 
decisions  upon  these  instruments  in  reference  to  the  question  of 
negotiability  are  shortly  as  follows,  namely  : — 

1.  If  (a)  a  particular  instrument  purports  on  the  face  of  it  to 

1  Compare  Chartered  Bank  of  India  Jessel,  M.  R.,  in  Be  Urvguay  Central 
V.  Henderson,  L.  E.  5  P.  C.  601.  B?/.  Co.,  11  C.  D.  372. 

2  See  tlie  cases  cited  above  ;  and  per  ^  Ante^  p.  259. 
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be  negotiable,  and  (b)  it  is  shown  that  by  the  custom  and  usage 
of  the  trades  or  the  markets  in  which  such  instrument  is  circulated 
the  same  is  treated  as  being  negotiable,  then  the  instrument  is  in 
law  negotiable.  With  regard  to  the  evidence  that  is  required  to 
e.stablish  the  usage  or  custom  it  is  fully  settled  now  that  the 
fact  that  the  custom  or  usage  is  universal  in  a  certain  trade  or 
market  is  sufficient  without  the  further  need  of  showing  that  the 
same  has  lasted  for  any  considerable  time.^ 

2.  If  either  of  the  two  incidents  mentioned  in  the  last  paragraph 
is  wanting,  then  an  instrument  may  be  "  negotiable  by  estoppel," 
that  is  negotiable  to  this  extent,  that  it  will  pass  from  hand  to 
hand  free  from  equities,  rights  and  claims  arising  out  of  the 
transactions  connected  with  the  creation  of  it  in  the  hands  of  all 
persons  taking  it  without  notice,  if  the  language  of  the  instrument 
fairly  read  is  such  as  to  estop  the  company  or  those  claiming  from 
or  through  it  from  setting  up  such  equities,  rights,  or  claims. 

3.  If  the  instrument  is  not  legally  negotiable  and  is  not  negoti- 
able by  estoppel  as  against  the  corporation  then  it  is  in  no  way 
negotiable,  and  persons  taking  it  are  subject  to  the  old  rule  of 
equity  in  all  its  strictness,  namely  that  they  take  subject  to  all 
equities. 

As  a  matter  of  fact  debentures  to  "bearer,"  or  "holder,"  or 
"  transferee ''  are  issued  daily  and  are  treated  as  negotiable  in  all 
quarters  ;  and  it  would  seriously  interfere  with  the  operations  of 
many  companies  if  any  doubt  were  suggested  as  to  such  instru- 
ments passing  free  from  equities  of  any  kind. 

SUJJ-SECTION  III. — WHEN  NEGOTIABLE  BONDS  MAY  BE  ISSUED. 

Power  to  issue        It  has  not  yet    been    distinctly  decided,  but   it   follows   as   a 
debentares        natural  consequence,  that  an  implied  power  to  issue  negotiable 
belongs  to  some  debentures  does  not  belong  to  all  corporations,  or  even  to  all  those 
ody"™  '°"^       authorised  to  borrow  by  means  of  debentures.     "  I  do  not  doubt 
that  the  debtor  in  an  obligation  may,  ....  if  his  powers  of  con- 
tracting are  unlimited,  contract  himself  out  of  the  rio-ht  of  resort- 
ing, as  against  the  assignee  of  the  creditor,  to  his  equities  against' 
the  creditor  himself,  yet  I  am  not  satisfied  that  the  mere  power  ot 
issuing  debentures  would  authorise  the  directors  of  a  company  to 
bind  the  company  at  large  by  any  such  contract."  ^     Possibly  it 
will  be  held  to  exist  whenever  there  is  authority  to  issue  ordinary 
negotiable  instruments  ;  but  this  does  not  necessarily  follow. 
Negotiable  bonds  arc  given  for  very  different  purposes   from 

1  See  anii;  jip.  259-260. 

'  Pir  liolt,  L.  .T.,  ill  /.'(•  BUdcJii  Ordnance  Co.,  3  Ch,  l.ii    158. 
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ordinary  negotiable  instruments,  and  it  is  only  when  those  purposes 
exist  that  the  power  to  create  these  bonds  can  be  implied. 

They  are  also  often  issued  under  circumstances  where  it  may  be 
a  matter  of  great  concern  to  the  company  issuing  them,  and  its 
shareholders  and  creditors,  that  equities  and  rights  arising  out  of 
or  in  connection  with  the  issue  should  be  preserved ;  and  when 
consequently  the  capacity  to  waive  such  equities  and  rights  may 
be  a  subject  of  serious  importance  and  require  careful  con- 
sideration.^ 

SUB-SECTION  IV.— COUPONS. 

With  regard  to  coupons  very  generally  attached  to  bonds  and 
providing  for  the  interest  payable  periodically,  it  seems  now  settled  • 
— (1)  that  if  themselves  purporting  to  be  negotiable  they  will  be 
so ;  (2)  that  if  the  original  and  primary  bonds  to  which  they 
belong  are  negotiable  they  will  be  so  also  ;  (3)  that  in  either  of 
these  cases  they  can  be  detached  and  negotiated  separately  from 
such  primary  bond;  (4)  that  when  so  detached,  they  are  in- 
dependent instruments  enforceable  by  separate  actions,  so  that 
payment,  cancellation,  &c.,  of  the  primary  bond  is  no  discharge  or 
destruction  of  them.^ 

SECTION   IV. — IMPROPER   ISSUE. 
SUB-SECTION   I. — WHEN   NO   POWER   EXISTS. 

105.  Where  no  special  power  exists  to  issue  or  join  in  negotiable 
instruments,  a  corporation  is  not  liable  thereon. 

The  main  question  relating  to  negotiable  instruments  is — when 
is  a  corporation  liable  in  respect  of  negotiable  instruments  ?     The 
answer  is — only  when  it  has  the  power  to  issue  or  negotiate  them. 
The  liability  depends  purely  on  the  question  of  power,  as  such  in  Liability  is  a 
the  strictest  sense,  and  not  upon  any  question  of  the  purposes  for  p"^^*r°  not  of 
which  the  documents  were  issued  or  to  which  their  proceeds  are  purposes. 
applied. 

It  has  however  been  said  that  the  latter  is  the  real  point. 
"  No  question  is  better  settled  upon  authority  than  that  a  corpora- 
tion, not  prohibited  by  law  from  doing  so,  and  without  any  express 

1  In  cormection  with  tho  above  points  transferable   mortgage   debentures,  pro-    Morlga5e 

the  Mortgage   Debenture   Acts   of  1865  vided    their    capital    be   not   less  than   Debenture 

and  1870,  28  &  29  Vict.  c.  78,  and  33  &  £100,000,  in  shares  of  not  less  than  £50    Acts. 

34  Vict.  c.  20,  should  be  noticed.     They  nominal  value. 

authorize  corporations,  whether  governed  ^  Spooner  v.  Holmes,    3  Amer.    491, 

by  the  Companies  Acts  or  incorporated  102    Mass.    503  ;     National    Exchange 

by  special  statutes,  whose  objects  are  the  Bank    v.    Eartford,    &o.,   SR.    Co.,    5 

advancing  of  mxiney  upon  real  securities  Amer.  582,  8  R.  I.  375,  and  oases  cited. 
and  other  analogous  purposes,  to  issue 
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power  in  its  charter  for  that  purpose,  may  make  a  negotiable 
promissory  note,  payable  either  at  a  future  day,  or  upon  demand, 
when  such  note  is  given  for  any  of  the  legitimate  purposes  for 
which  the  company  was  incorporated."  ^ 

But  this  is  wrong,  or  rather  it  is  a  misleading  mode  of  expressing 
the  liability  and  the  principle  involved.  It  is  the  mistake  which 
is  made  in  several  of  the  United  States  decisions,  and  whence  has 
arisen  a  great  deal  of  confusion  upon  this  point.  Corporations 
are,  of  course,  liable  to  pay  for  their  "  legitimate  purposes,"  and  it 
makes  very  little  practical  difference  whether  they  do  this  through 
the  medium  of  negotiable  instruments  or  not.  But  though 
instruments  so  given  may,  to  avoid  circumlocution  of  language,  or 
even  of  suits,  be  said,  and  even  held  to  be  good  and  binding,  this 
is  not  in  point  of  law  correct. 
True  mode  of  This  view  is  well  met,  and  the  true  principle  clearly  expressed 
liabUity.  ^  ^^  ^-^  English  judgment.  "  The  question  is,  whether  this  company, 
being  a  corporation  created  for  the  specific  purpose  of  making  a 
railway,  can  lawfully  bind  itself  by  accepting  a  bill  of  exchange. 
I  am  of  opinion  it  cannot.  The  bill  of  exchange  is  a  cause  of 
action,  a  contract  by  itself,  which  binds  the  acceptor  in  the  hands 
of  any  indorsee  for  value ;  and  I  conceive  it  would  be  altogether 
contrary  to  the  principles  of  the  law  which  regulates  such  instru- 
ments that  they  should  be  valid  or  not  according  as  the  considera- 
tion between  the  original  parties  was  good  or  bad, — or  whether, 
in  the  case  of  a  corporation,  the  consideration  in  respect  of  which 
the  acceptance  is  given  is  sufficiently  connected  with  the  purposes 
for  which  the  acceptors  are  incorporated.  It  would  be  inconvenient 
to  the  last  degree,  if  such  an  inquiry  could  be  gone  into.  Some 
bills  might  be  given  for  a  consideration  which  was  valid,  as  for 
work  done  for  the  company,  and  others  as  a  security  for  money 
obtained  on  loan  beyond  their  borrowing  powers.  It  would  be  a 
pei-nicious  thing  to  hold  that,  in  respect  of  the  former,  the 
corporation  might  be  sued  by  an  indorsee,  but  in  respect  of  the 
latter  not."  - 

And  it  has  been  repeatedly  decided  by  the  United  States 
Courts,  that  however  improper  or  Ultra  Vires  the  purposes,  if 
the  power  exists  and  the  negotiable  instruments  get  into  the 
hands  of  bond  fide  parties,  corporations  will  be  liable  thereon — ■ 
for  example,  wlieio  they  ^Yere  accommodation  paper,^  where  a 
mining  company  gave  notes  for  objects  utterly  outside  its  proper 

1  Mosn  V.  Am-ill,  10  K  Y.  449,  457,  Wales  Ry.  Co.,  L.  R.  1  C.  P.  509. 

aiiJ  ca.scs  cited  ;  Pol  ice  Jury  y.  Uritton,  "  Maitlandv.  Citizens'  Natimial  Bank, 

^U  Willi.    5Cfi  ;  Hichimmd  F.,  i-c,  lUi.  11  Ama.  &20  ;  Monument  National  Bank 

Co.  V.  l-iiinid,  19  Griitt.  3,''>4.  v.  Globe  Works,  3  Amer. ''822.  101  Mass. 

-  I'cr  Eili',  C.  J.,  ill  Jlatcman  v.  ]\Ji(l  ^u. 
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aims,  &c.^  In  other  words  the  courts  have  looked  to  the  question 
of  power  and  not  the  purpose  for  which  the  notes,  &c.,  have  been 
given. 

SUB-SECTION  II. — POWER  WRONGLY  EXERCISED. 

1.  Ultra  Vires  'purposes. 

106.  Corporations  with  power  to  issue  negotiable  instruments 
are  liable  on  them,  though  issued  for  improper 
purposes,**  but  in  such  case  only  when  in  the  hands 
of  hona  fide  holders. 

Though  it  is  quite  clear  that  without  a  special  power  either  insu-nments 
given  in  the  constating  instruments  or  to  be  raised  by  implica-  ?"®'^  ^°^ 

°  .  °  .  .  J         i.  improper 

tion,  a  corporation  cannot  negotiate  or  be  liable  upon  negotiable  purposes. 
instruments,  yet  it  is  equally  clear  on  the  other  hand  that  if  there  be 
such  a  power,  and  properly  exercised  as  to  form,  the  corporation 
will  be  liable  upon  the  negotiable  instrument  thereby  put  into 
circulation,  however  Ultra  Vires  ^  or  fraudulent  or  otherwise 
improper  the  cause  or  purposes  of  the  proceeding,  in  the  hands  of 
hand  fide  holders.* 

This  must  be  most  distinctly  remembered  in  the  remarks  which 
follow. 

The  latter  point  is  an  essential  condition.  If  the  parties  are 
affected  with  notice,  they  can  no  more  enforce  the  instrument 
against  a  corporation  than  they  could  against  a  private  person 
under  similar  circumstances.  Difficult  questions  of  course  arise 
under  these  circumstances  both  as  to  corporate  powers  and 
corporate  purposes,  and  as  to  what  is  notice. 

The  leading  case  in  this  country  is  Balfour  v,  Ernest,^  which  Balfour  v. 
has  already  been  mentioned.  Here  the  directors  of  a  joint  stock  ^™®^*- 
insurance  company  were  authorised  by  the  deed  of  settlement  to 
draw  bills  on  account  of  the  company  by  virtue  of  a  clause  in 
these  words — "  The  directors  shall,  and  they  are  hereby  authorised 
to  make  and  issue,  indorse  and  accept  in  the  name  of  and  on 
account  of  the  company,  such  bills  of  exchange  and  promissory 
notes  as  they  may  think  expedient,  provided  that  the  total  amount 


T.  Ballard,  8   Amer.  656;  Southern,  (be,  RR.   Cos.,  22  N.  Y.  258  ; 

55  111.  413.  Meclianic  Banking  Assoc,   v.  Neio   York 

2  See  Henderson  v.  Waggoner,  31  White  Lead  Co.,  35  N.  Y.  505  ;  City  of 
Amer.  591,  2  Lea.  133.  Lexington  v.  Butler,  14  Wall.  282. 

3  See,  as  instances,  Surges  &  Stock's  ^  5  c.  B.  N.  S.  601,  28  L.  J.  (C.  P.) 
Case,  2  J.  &  H.  441,  448  ;  Auerbach  v.  170.  See  the  facts,  ante,  p.  145.  Com- 
Le  Sueur  Mill  Co.,  41  Amer.  285,  28  pare  Re  Cunningham  <t-  Co.,  Simpson's 
Minn.  291  ;  Wright  v.  Pipe  Line  Co.,  Claim,  36  C.  D.  532,  where  a  trading 
47  Amer.  701,  loi  Penn.  St.  204.  company  was  not  liable  on  a  note  given 

*  See  previous   notes;  A.-G.   v.   Ins.  under  abnormal  circumstances. 
Co.,    9    Paige,    470 ;  BUsdl    v.    Mich. 
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of  such  bills  and  notes  due  at  any  one  time  shall  not  exceed  the 
sum  of  £100,000,  and  all  such  bills  and  notes,  and  no  other,  shall 
be  so  made  and  issued,  indorsed  or  accepted,  as  to  be  binding  on 
the  company  and  on  the  shareholders,  and  each  of  them,  to  the 
extent  of  the  respective  shares  held  by  them  in  the  capital  stock 
of  the  company,  and  no  further  or  otherwise."  The  bill  sued  on 
was  given  to  the  plaintiff  for  a  claim  by  him  against  tbe  company 
in  respect  of  a  transfer  of  business  to  the  company  which  had  been 
decided  to  be  Ultra  Vires.  Thus  the  claim  was  bad  and  the  bill 
given  in  respect  of  an  Ultra  Vires  proceeding.  Upon  these  facts 
the  court  held  that  the  above  clause  did  not  authorise  a  general 
trading  in  or  giving  of  negotiable  instruments  but  only  for  the 
proper  purposes  of  the  company  ;  that  the  bill  was  given  for  a 
purpose,  which,  to  the  knowledge  of  the  plaintiff,  he  having  access 
to  the  deed  of  settlement  as  a  public  document,  was  Ultra  Vires ; 
that  therefore  in  his  hands  it  was  void  against  the  company. 
Cockburn,  C.  J.,  in  delivering  judgment  for  the  defendants,  said: 
"  It  is  contended  that  the  plaintiffs,  not  having  had  any  knowledge 
of  the  want  of  such  authority,  are  entitled  to  treat  this  bill  as  a 
bill  taken  from  a  partner  having  a  general  power  of  drawing  bills, 
and  which  might  be  considered  as  drawn  for  partnership  purposes, 
though,  in  fact,  it  was  drawn  by  one  partner  in  fraud  of  the  others. 
There  is,  however,  this  difference  between  that  case  and  the 
present  one,  that  there,  there  would  be  no  reason  for  supposing 
that  the  bill  was  not  given  for  partnership  purposes,  whereas  here, 
the  bill  was  taken  by  the  plaintiffs  in  payment  of  a  debt,  for  the 
discharge  of  which  they  knew  it  was  not  within  the  general  scope 
of  the  authority  of  the  directors  of  this  society  to  draw  bills,  for 
the  plaintiffs  must  have  known  that  the  company  were  constituted 
under  a  deed  of  settlement,  to  which,  being  registered  pursuant 
to  the  statute,  tbe  plaintiffs  could  have  had  access." 

2.  Improper  Purposes. 

Not  only  may  negotiable  instruments  be  issued  for  objects 
which  are  Ultra  Vires  of  a  corporation,  that  is  for  wrong  "  pur- 
poses" in  the  ordinary  business  sense,  but  also  the  purposes, 
though  good  in  some  respects  and  within  the  objects  of  the 
corporation  may  be,  under  the  circumstances,  bad  from  their 
tendency  or  as  being  a  misuse  of  powers.  The  capacity  to  create 
or  circulate  these  documents  must  be  emi^loyed,  like  any  other 
capacity,  for  its  true  legitimate  object. 

Therefore  a  corporation  may  not  join  in  accommodation  bills,'^ 
nor  otherwise  issue  or  indorse  negotiable  instruments  for  the  debts 
'  Compnve  cases,  p.  264,  n.  3. 
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of  others  or  for  any  purpose  save  and  except  direct  in  furtherance 
of  its  own  main  enterprise  and  objects.^ 

The  commonest  way  in  which  this  power  is  liliely  to  be  abused  Obtaining 
is  in  obtaining  funds  by  means  of  bills  or  notes  when  a  company  of'^Mis^or"''^"^ 
either  has  no  borrowing  powers  or  has  exhausted  them.*^    Whether  notes. 
money  be  raised  directly  by  borrowing  or  indirectly  by  the  issue 
of  negotiable  instruments  for  any  purpose  other  than  in  payment 
of  goods,  the  practical  result  is  the  same  to  the  company.     Never- 
theless there  are  differences  between  the  two  operations.     There- 
fore, if  a   company  endued  with  the   power  to   do  so  issues    or 
negotiates  bills  or  notes  really  and    bond  fide   as    an    ordinary 
business  transaction,  such  bills   or  notes  Avill   be  valid,  however 
nearly  the  transaction  may  resemble  a  pure  loan.^ 

3.  Powers  of  Officials. 

107.  Corporations  are  liable  upon  negotiable  instruments  if 
with  power  to  issue  them,  though  the  issue  may  be 
Ultra  Vires  of  their  officials. 

This  is  a  question  which  frequently  arises.     Seldom  or  never  Issue  which  is 
does    a   corporation   itself  in    general   meeting   make   or   direct  T,he''a<'enr&c. 
negotiable  instruments.     Its  agents  do  so,  in  virtue  of  delegated 
powers.      But  these  powers  never  are  as  wide  as  those  of  the 
corporation.     In  Balfour  v.  Ernest,'''  this  question  was  involved, 
though  not  made  the  principle  of  the  decision.    The  principle  was,  Effect  of 
that  the  directors,  though  having  a  general  authority,  had  this  "°*"^®' 
only  for   the  purposes  of  the   company,  that   the   plaintiff  was 
affected  with  notice  of  the  nature  of  the  transaction,  and  that  the 
bill  was  given  for  the  accomplishment   of  an  object  dehors  the 
purposes  for  which  the  society  existed. 

Would  the  decision  have  been  different  if  the  plaintiff  had  been 
an  innocent  holder — e.g.,  an  indorsee  for  value  ?  It  is  submitted 
that  it  would  have  been  the  reverse.^  The  directors  had  a  genera] 
authority  to  issue  bills,  and  it  was  the  Court  which  raised  by 
implication  a  limitation  to  issue  only  for  certain  purposes,  and  it 
was  merely  the  accident  of  the  plaintiff's  peculiar  position  which 
affected  him  with  notice  of  the  particular  purpose.  Had  he  been 
an  outsider,  all  that  he  could  have  known  from  the  deed  of  settle- 
ment would  have  been  the  -general  authority.  The  improper 
exercise  of  that  would  have  been  a  matter  for  the  corporation  and 
its  officials,  not  for  himself.^ 

'  See  next  chapter.  °  So  decided  in  Credit  Co.  v.    Howe 

'  See  ante,  pp.  207,  209.  Machine    Co.,   1  Amer.  St.  Rep.  123,  64 

3  See  ante,  pp.  231-2.  Conn.  357, 

■*  Ante,  p.  265.  "  See  cases  in  notes  following. 
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SUB-SECTION   III. — FORMALITIES. 

Bills,  &o.  It  is  not  necessary  that  bills  and  notes  issued  by  corporations 

issued  by  sliould  be  Under  seal.     Provision  has,  therefore,  usually  been  made 

corporations  ,  •' 

need  not  be  for  the  issue  of  such  instruments  by  the  directors  or  other  officials 

un  or  sea  ,  ^^   behalf  of  the   corporation,  and   various   formalities   are  also 

but  the  formal-  attached   to  prevent   fraudulent  or  improvident   issues.      These 

Hies  should  formalities  ought  to  be  strictly  observed,  or,  whatever  the  nature 

be  observed.  °  •'  i  .  i 

of  the  documents  in  other  respects,  those  actually  making  them 
will  usually  be  liable  thereon.^  As  a  rule,  however,  the  corporation 
will  also  be  liable  to  such  persons  as  received  or  negotiated  the 
instruments  unaware  of  the  informalities,^  provided  the  instruments 
actually  purport  to  be  the  company's  instruments.^ 

Similarly  with  regard  to  collateral  conditions,  e.g.,  a  regulation 
that  security  shall  be  deposited  to  cover  bills  accepted  by  a 
company  for  a  customer.* 
^mount'oTbiir  Where  a  company  or  its  directors  have  authority  to  issue 
to  be  issued.  negotiable  instruments,  this  is  an  absolute  and  general  authority, 
and  it  cannot  be  restricted  in  degree  or  amount,  subsequent 
clauses  limiting  the  liability  of  the  company  or  its  members  to 
certain  sums  being  repugnant  and  void.  Consequently  bills 
drawn  or  notes  made  under  such  authority,  even  in  the  hands  of  a 
holder  with  notice  of  the  limitation,  bind  the  company  both 
at  Law  and  in  Equity.  ^  Such  a  restriction,  it  is  evident, 
differs  in  toto  from  the  imposition  of  a  formality.  A  com- 
pany may  well  require  for  its  protection  that  the  powers  which 
it  confers  upon  its  agents  shall  be  exerciseable  in  certain  ways 
only,  and  parties  dealing  with  the  company  will  frequently  have 
to  see  that  such  formalities  are  duly  observed;®  but  to  say 
that  its  agents  may  engage  in  transactions  up  to  a  certain 
amount  only,  would  be  to  lay  down  that  every  person  entering 
into  any  contract  with  the  company  shall  investigate  the  state 
of  the  company's  business. 

'  Penrose  v.  Martyr,  E.  15.  &  E.  499,  may,    and   want  of  power  will,    vitiate 

•28  L.  J.  (Q.  B.)  28  ;  tieolt  v.  Eburtj,  L.  but  a  mere  limitation  of  this  kind  is 

K.  2  C.  P.  255  J  Dvtton  v.  Marsh,  L.  R.  inoperative. 

(3  Q.  B.   361.     Compare  Lindas  v.   Md-  '  See  StrrcU  v.   Derbyshire,  etc     Ey 

ruse,  3  H.  &  N.  177,  27  L.  J.  (Ex.)  32«.  Co.,  10  C.  B.  910,  and  cases  in  u.  1. 

-  (Iirrdoii  V.  Sea,  Fire,  and  Life  Ass.  ■•  E.e parte  Oxcrend,   Giiniey  <€■  Co.,  re 

Co.,  1  H.  &  N.  599,  26  L.  J.   (Ex.)  202.  Zand  Credit  Co.  of  Ireland,  i  Ch.  460. 
A  distinction  must  be  drawn  between  tlie  »  Gordon  v.  Sea,  Fire,  and  Life  Ass. 

iilisi'iicoof  a  power  or  an  iurormality  and  Co.,  ubi  suprA.     Compare  ante,  p.  229- 
,1   liiiiitatiou    on   amount.      Inrorinality  "  I'art  iv.  chap.  vi.  s.  ii. 


CHAPTER  VI. 

SURETYSHIP. 

108.  A  CORPORATION  Cannot  become  surety  withoTit  an 
express  power  given  either  in  so  many  words  or 
necessarily  to  be  inferred  from  general  language. 

It  is  no  part  of  the  ordinary  business  of  commercial,  and  a 
fortiori  still  less  so  of  non -commercial,  corporations  to  become 
surety  for  others.  Under  ordinary  circumstances,  without  positive 
authority  in  this  behalf  in  the  constating  instruments  all  engage- 
ments of  this  description  are  Ultra  Vires.  As  regards  their  inva- 
lidity it  makes  no  difference  whether  they  take  the  direct  form  of 
suretyship;^  or  the  indirect  forms  of  joining  in  accommodation 
bills,^  or  otherwise  becoming  liable  for  the  debts  of  others ;  ^  or  the 
still  more  indirect  form  of  guaranteeing  profits  or  expenses,  or 
otherwise  as.sisting  the  business  of  others,*  or  in  the  development 
thereof,  or  obtaining  further  powers  therefor. 

Therefore  there  ought  properly  to  be  an  express  power  to  this 
effect. 

Probably,  also,  there  are  cases  where,  as  matters  of  manage- 
ment,^ and  of  arrangements  with  creditors  or  debtors,  such 
proceedings  would  be  upheld.^ 

It  may  be  that  there  are  some  forms  of  business,  e.g.,  certain 
varieties  of  financial  corporations,  where  the  nature  of  the  business 
is  such  as  to  imply  the  power  to  give,  and  to  justify  the  giving  of, 
guarantees;  but  there  are  not  many  cases  where  such  a  power 
would  be  held  to  be  given  by  implication.'' 

I  Crewer,   d-c,   Mining   Co.   v.    Wil-  541. 
lyams,  14  W.  K.  1003  ;  Bank  of  Genessee  *  See   White  v.  Bank  of   Victoria,   8 

V.  PatcUn  Bank,  3  Kern.  (13  N.  Y.)  309.  Vict.  R.  (Mines,  1882)  8. 
Cojnpare  Ridley  v.  PlyTrwuth,  &c.,  Bak-  ^  Possibly  iou;  v.  Central  Pacific  MR. 

ing  Co.,  2  Ex.  711;  Brettel  v.  Williams,  i  Co.,  28  Amev.   629,  52  Cal.  63,  may  be 

Ex.  623  ;  HaMon  v.  Ayres,  5  Jur.  N.  S.  thus  supported. 
408  ;  Barker  v.  Allan,  5  H.  &  N.  61.  ^  Seeyer  Campbell,  L.  C.  J.,  in  Kirk 

'  Sinead  v.  Indian/ipolis  RR.  Co.,  11  v.   Bell,   16   Q.   B.    297  ;  and  ex  parte 

Ind.  104.  Booker,  14  0.  D.  317. 

3  State  Bank  v.  United  States  Pottery  '  A  building  society  is  nut  one,  Small 

Co.,  34  Vt.  144  ;  Lucas  v.    White  Line  v.  Smith,  10  App.  119,  137. 
Transfer   Co.,  69  Amer.  449,  70  Iowa, 
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No  implied 
power  to  be- 
come surety. 


Suretyship  by 
third  parties. 


108  a.  a  corporation  raay  not  become  party  to  the  nego- 
tiable paper  of  others,  without  an  express  power  in 
this  behalf. 

In  connection  with  the  issue  and  transfer  of  negotiable  instru- 
ments is  the  closely  allied  question  as  to  the  capacity  of  a  corpora- 
tion to  become  surety  or  responsible  for  such  instruments  when 
issued  or  circulated  by  others.  That  a  corporation  becoming 
party  to  such  instruments  may  be  under  any  circumstances  liable 
it  must  have  the  power  to  become  party,  maker,  acceptor,  indorser, 
&c.,  as  the  case  may  be.  This  alone  will  not  suffice.  If  the  cor- 
poration is  merely  a  surety,  then  as  regards  all  persons  aware  of 
this  fact,  the  corporation  must  be  empowered  to  become  surety  or 
there  must  be  some  very  special  circumstances  justifying  it  in 
becoming  surety  in  the  particular  case.  A  case  may  be  noticed  in 
which  the  Supreme  Court  of  New  York  examined  the  whole  ques- 
tion, and  distinctly  decided  that  the  one  power  does  not  imply  the 
other — that  the  power  to  deal  in  negotiable  instruments  is  a 
power  to  be  used  for  the  ordinary  purposes  of  commerce,  and  not  for 
the  accommodation  of  others — and  that  consequently  no  corpora- 
tion, whatever  the  nature  of  its  business,  whatever  the  extent  of 
its  authority  as  to  dealing  in  bills  and  notes,  can  without  a  positive 
and  direct  authority  in  that  behalf  become  surety  for  the  paper  of 
another.^  "Whether  a  corporation  can  become  surety  either  as 
an  accommodation  acceptor  or  indorser,  or  in  any  other  form,  we 
supposed  was  beyond  all  question  firmly  established  in  the  nega- 
tive. We  had  occasion  to  discuss  and  decide  this  question  little 
more  than  a  year  ago  at  the  general  term  of  this  district.  It  is 
expressly  stated  in  the  opinion  in  that  case"  that  a  banking  or 
other  corporation  is  not  authorised  to  make  an  accommodation 
indorsement ;  and  it  is  not  binding  unless  it  appears  that  the  note 
has  been  discounted  in  good  faith  by  the  party  suing  on  it  in  con- 
sequence of  a  representation  made  by  the  bank  that  it  was  its  own 
note.  This  in  fact  was  only  a  reiteration  of  the  opinion  of  the 
Court  of  Appeals  in  Bank  of  Genessee  v.  Patchin  Bank?  The 
language  of  the  Court  in  that  opinion  is  'It  is  quite  clear  that  the 
officers  of  a  banking  association  or  other  corporation  have  no  power 
to  engage  the  institution  as  surety  for  another.  Such  a  transaction 
is  without  the  scope  and  business  of  the  Company.' " 

As  regards  a  collateral  point  connected  with  this  subject,  viz., 
suretyship  by  third  parties  for  Ultra  Vires  transactions  entered 


'  Bridgepm't  CUySaiik  v. Empire  Stone 
Dressing  Co.,  30  Barb.  421. 

2  Morford  v.  Farm-crs'  Bank  of  Sara- 
t:>j:t,    26  r.irb.    fi'JS  ;    SVorlhinjloii    v. 


Sarage  ManufaMurinq  Co.,  1  Gill.  201, 
202. 
"  3  Korn  (13N.  Y.)309. 
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into  by  corporations,  it  has  been  decided  that  a  guarantee  given 
by  third  parties  that  corporations  shall  carry  out  such  transactions 
is  perfectly  valid.'- 

But  where  a  bank  charter  and  a  statute  provided  that  no 
director  should  be  indebted  to  the  bank  above  a  certain  amount, 
it  was  held  that  a  note  given  to  it  by  a  director  who  becanae 
indebted  above  the  amount  was  void,  and  that  a  guaranty  thereof 
by  a  third  party  not  a  director  was  not  enforceable — apparently 
on  the  ground  that  the  transaction  was  malum  prokibituTn? 

1  Yorkshire  By.  Wagmi  Co.    v.  Mac-  ^   Working  Men's  Banking  Co.  v.  Bau- 

lure,  19  C.  D.  478.  tenierg,  42  Amer.  26,  10-3  111.  460. 
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1.  Meaning. 

The  word  "  capital "  is  used  with  considerable  laxity  of  meaning. 
Strictly,  it  signifies  the  money,  or  that  which  from  time  to  time 
represents  the  money,  subscribed  by  members  of  joint  stock  com- 
panies, and  it  would  be  a  great  convenience  and  conduce  to  clear- 
ness of  reasoning  if  it  were  always  used  in  this  sense  and  no  other. 
It  may  be  described  as — the  amount,  actual  or  only  notional, 
obtained  by  a  joint  stock  corporation  for  shares  or  stocks  issued  by 
such  corporation ;  it  is  always  estimated  in  money,  but  it  may 
consist  of  or  be  represented  by  assets  of  any  description  ;  and  the 
question  whether  or  not  the  assets  of  the  corporation  which  at  any 
particular  time  represent  the  capital  are  in  reality  equal  in  value 
to  the  nominal  amount  of  the  shares  or  stock  issued  is  altogether 
immaterial.  It  is  in  this  sense  that  the  word  when  not  accompanied 
by  any  qualification  will  be  employed  in  this  book. 

Capital  may  be  nominal,  that  is  simply  the  amount  named  in 
the  constituting  instruments  as  being  the  sum  which  it  is  proposed 
to  raise  or  issue  by  the  corporation  when  in  activity.  It  may  be 
merely  notional,  that  is  it  may  have  no  real  existence  ;  it  may  not 
have  been  issued  ;  or  if  issued  the  assets  representing  it  may 
have  absolutely  disappeared,  in  which  case  notional  or  nominal 
have  the  same  meaning. 

But  the  word  is  frequently  not  limited  to  share  capital,  to 
capital  in  its  true  and  legal  sense  when  used  in  connection  with 
corporations.  It  is  often  employed  to  signify  also  and  to  include 
borrowed  moneys  in  addition  to  the  amount  raised  by  the  issue  of 
shares  or  stock.^  If  ever  it  is  necessary  or  convenient  to  use  a 
short  expression  to  signify  such  moneys  and  the  assets  represent- 
ing them,  the  terms  borrowed  capital,  or  debenture  capital,  and  the 
like  might  be  employed. 

'  Sec  post,  p.  280. 
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With  regard  to  capital  in  Its  proper  sense,  when  it  has  been 
created  by  the  corporation  the  terms  "subscribed,"  "issued," 
and  "paid  up,"  will  amply  designate  the  fact. 

Capital  is  totally  distinct  from  assets.  It  is  only  some  corpora- 
tions— joint-stock  companies — which  have  a  capital ;  but  all  cor- 
porations in  fact  possess  assets  in  some  shape  or  other,  though 
such  fact  is  not  essential  to  their  existence. 

2.  Capital  in  Connection  with  the  Commencement  of  Business. 

109.  Joint-stock  corporations  may  begin  their  business  before  Commencing 
their  capital  or  any  portion  thereof  is  obtained.  the'capitaf  is"^" 

An  extra-judicial  opinion  has  been  expressed  to  the  effect  that 
before  a  joint-stock  company  is  complete  so  as  to  be  able  to  com- 
mence operations,  at  least  a  large  portion  of  its  capital  must  be 
subscribed.^  But  this  cannot  be  correct.  No  statute  now  fixes  a 
minimum  of  capital  to  be  subscribed  for  as  a  condition  precedent 
to  the  existence  of  the  company,^  or  the  commencement  of  its 
business ;  and  the  cases  both  in  Equity  and  at  Common  Law  have 
rather  established  the  contrary.  In  Macdougall  v.  Jersey  Im- 
perial Hotel  Co.^  an  injunction  was  refused  which  was  applied  for 
to  restrain  the  defendant  from  commencing  business  before  the 
whole  of  the  nominal  capital  was  subscribed.* 

It  is  usually  considered  that  the  rule  laid  down  in  the  United  Decisions  in  the 
States  is  the  conti-ary  of  the  above  proposition.  Some  of  the  "''*  States. 
authorities  there  seem  to  show  that  when  the  number  of  shares 
and  the  amount  of  capital  are  fixed,  the  whole  stock  must  be 
subscribed  before  the  corporation  can  begin  business,  unless  the 
constating  instruments  expressly  provide  the  contrary.  This  how- 
ever does  not  prevent  the  corporation  from  doing  preliminary 
business,  or  for  making  assessments  for  preliminary  purposes, 
though  it  may  be  suggested  that  the  subscription  of  the  whole 
amount  is  a  condition  precedent  to  laying  an  assessment  for  the 
general  purposes  for  which  the  corporation  was  created.^ 

1  Eowbeach  Coed  Co.  v.  Teague,  5  H.  tal  Tyrographic  Co.  v.  Brown,  2  H.  &  C. 
&N.  150,  29  L.  J.  (Ex.)  137.  63,    32    L.    J.    (Ex.)  193;  London  and 

2  In  the  Act  (now  repealed)  7  &  8  Vict.  Continental  Ass.  Soc.  v.  Redgrave,  4  C. 
c.  113,  there  was  a  clause,  sect.  5,  to  this  B.  N.  S.  524  ;  and  Re  Jennings,  1  Ir. 
effect— in  reference  to  which  see,  Re  (Oh.)  654,  in  each  of  which  it  was 
London  &  Eastern  Banking  Corp.,  ex  decided  that  the  raising  of  the  prescribed 
parte  Long-worth's  Executors,  29  L.  J.  capital  was  not  precedent  to  the  power 
(Ch.)55.  to  make  calls.     So  in    Lalce    Superior 

'  2  H.'  &  M.  528   539. .  -Wasi).  Co.  v.  Morrison,  22  Upp.  Can.  C.  P. 

■•  Compare  Norwich  &  Lowestoft  Nav.  217,    in    an    action    against    a    share- 

V.    Theobald,    M.    &   M.   151,   and  Gal-  holder    in    a   joint-stock   company    for 

vanised  Iron   Go.  v.    Westobtj,  21  L.  J.  calls,  the  defence   was  set  up  that  the 

(Ex.)  302,  where  subscribers  for  shares  stock  had  not  all  been  subscribed,  and 

were  held  not  liable  as  tlie  full  capital  was  it  was  expressly  decided  to  be  no  defence, 

not  obtained  ;  with  Waterford  Ry.  Co.  v.  *  oidtown,  &c.,  RR.   Co.  v.  Veazie,  39 

Balbiac,  20  L.  J.  (Ex.)  227;  Ornamen-  Me.  571  ;  Penobseot  RR.  Co.  v.    JVhite, 
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But  in  Schenectady,  dc,  PI.  R.  Co.  v.  Thatcher}  Parker,  J., 
laid  down  that  "  a  subscription  of  the  whole  amount  of  stock  has 
never  been  held  a  condition  precedent  to  a  legal  corporate  exist- 
ence, except  when  it  was  made  so  by  the  act  of  incorporation." 
This  opinion  would  seem  to  be  upon  a  fair  construction  of  the 
decisions  to  be  the  correct  view.  In  other  words,  if  a  corporation 
is  actually  created  in  prcesenti,^  then  the  question  whether  or  not 
it  can  commence  the  business  or  enterprise,  to  carry  on  which  it 
is  created,  before  the  capital  stock  is  subscribed,  will  depend 
entirely  upon  the  construction  of  the  constating  in.struments.  If 
these  fix  the  capital  to  be  raised  as  a  condition  precedent,  then 
such  an  amount  must  be  raised  before  business  is  commenced — if 
these  are  silent  the  corporation  is  completed  for  all  purposes.'* 
So  stated,  the  law  is  practically  the  same  in  England. 

It  is  also  quite  clear  that  an  express  agreement  between  a  sub- 
•scriber  and  the  corporation  may  remove  the  restriction,  if  any 
exists,  so  that  shares  may  be  issued  and  calls  made  at  any  time, 
whether  the  full  capital  is  allotted  or  not.* 

109a.  Corporations  may  provide  by  their  constating  instru- 
meutsthat  their  business  shall  not  be  commenced  till  the 
whole  or  a  defined  portion  of  their  capital  is  subscribed. 

If  such  a  provision  exists,  it  may  be  set  up  by  either  members 
or  outsiders.  In  North  Staffordsh.  Steel,  etc.,  Co.  v.  Ward,^  where 
there  was  a  clause  in  the  plaintiff  company's  articles  of  associa- 
tion that  in  case  the  whole  capital  should  not  be  subscribed,  the 
registered  members,  if  the  directors  should  by  resolution  so 
declare,  should  be  associated  for  the  objects  thereof,  it  was  held 
that  the  capital  not  having  been  all  subscribed,  a  subscriber 
thereto,  in  the  absence  of  such  resolution,  could  not  be  sued  for 


41  Mc.  512  ;  GoiUocook  Valley  ER.  Co. 
V.  Barker,  32  N.  II.  363  ;  Central  Turn- 
pike Co.  V.  Valentine,  10  Pick.  (Mass.) 
142  i  Troy  ER.  Co.  v.  Keirfon,  8  Gray, 
596  ;  Worcester,  <t-c.,  RR.  Co.  v.  Binds, 
8  Gush.  110  ;  Ecjisselaer  and  ll'a-shini/ton 
Plank  Road  Co.  v.  IVefsel,  21  Barb.  56  ; 
Ilaiii  V.  a.  W.  ri.  Co.,  41  Ind.  196  ; 
Fox  V.  Allensville  Co.,  46  Ind.  31  ; 
Peoria,  ibe.,  RR.  Co.  v.  Preston,  35  Iowa, 
115. 

1  11  N.  Y.  102. 

^  Minor  v.  Mechanics  Bank,  1  Peters. 
46. 

'  See  IValkcr  v.  Dcrereanx,  i  Paige. 
229  ;  Crocker  v.  Crane,  21  \\'<mi..  211 ; 
Sloops  V.  Orecmburgh  Plank  Road  Co.,  10 
Ind.  47. 

■•  Kennchcc  cO  Portland  RE.  Co.  v. 
Jarvh,  34  Mu.  360;    York  and  Cnui'icr- 


laiid  RE.  Co.  V.  Pratt.  40  Me.  447  ; 
I'eopU's  Ferry  Co.y.  Bakli,  8  Gray,  314  ; 
HamiUmi  and  Deansville  I'lank Road  Co. 
V.  Rice,  7  Barb.  157  ;  Phillips  v.  Coving- 
Ion  Bridge  Co.,  2  Met.  (Ky.)  219  ;  JSstcll 
v.  KnightstoH-ii  Turnpike  Co.,  41  Ind. 
174  ;  loim  ct-  3{inn.  ER.  Co.  v.  Perkins, 
28  Iowa,  281. 

»  L.  R.  3  Ex.  172.  In  irorccstcr,  Sc., 
RR.  Co.  V.  Newton,  8  Gush.  110  ;  Troy 
RR.  Co.  V.  Norton,  8  Gray,  596  ;  Lexing- 
ton, ,tc.,  ER.  Co.  V.  Chandler,  13  Met. 
311,  there  were  very  similar  clauses  as  to 
fixing  the  number  of  shares,  and  it  >vas 
respectively  held  that  calls  could  not  be 
enforced  before  the  number  had  been 
formally  determined  by  the  corporation. 
Compare  White  Mts.  EE.  Co.  v.  liastman, 
34  N.  H.  124;  Somerset  RE.  Co.  v. 
Clarke,  Rl   Mo.  37!i. 


COMMENCIXG   BUSINESS.  275 

calls.  In  Cass  v.  Ottawa  Agric.  Ins.  Co.^  where  the  constating 
instruments  provided  that  the  company  should  not  commence 
business  till  50,000  dollars  of  its  capital  had  been  paid  up,  and 
the  company  obtained  the  requisite  certificate  of  this  subscription, 
but  it  turned  out  that  this  sum  had  been  borrowed  ;  upon  suit  by 
a  single  shareholder  the  company  was  restrained  from  commencing 
business. 

In  the  cases  last  cited  members  successfully  applied  to  the  (2)  The  com- 
Courts  to  enforce  this  provision.  A  later  decision,  Pierce  v.  ing  it. 
Jersey  Wworhs  Co.,^  shows  that  the  company  itself  may  take 
advantage  of  such  a  provision.  Here  a  clause  in  the  articles 
provided  that  "  when  and  so  soon  as  3,000  shares  in  the  company 
shall  have  been  subscribed  for  and  allotted,  the  members  of  the 
company  for  the  time  being  shall  be  and  shall  continue  associated 
for  the  object  of  the  company,  and  the  regulations  for  the  manage- 
ment thereof  shall  be  in  force  and  binding  on  such  members ; " 
and  the  memorandum  of  association  stated  the  objects  of  the 
company  to  be,  inter  alia,  "  the  doing  of  all  such  acts  as  the 
directors  are  authorised  to  do  by  the  accompanying  articles  of 
association  of  the  company."  Before  300  shares  were  subscribed 
for,  the  directors  appointed  the  plaintiff  engineer  to  the  company. 
In  an  action  against  the  company  for  the  plaintiff's  salary,  it  was 
held  that  until  3,000  shares  was  subscribed  for,  the  directors  had  no 
power  to  make  any  contract  for  carrying  on  the  business  of  the  com- 
pany; and  that  therefore  the  plaintiff  could  not  maintain  the  action. 

In  this  case,  Martin,  B.,  considered  that  until  3,000  shares  were 
subscribed,  there  existed  no  such  incorporated  company  as  the 
plaintiff  could  contract  with.  But  this  opinion  can  scarcely  be 
correct.  A  company  duly  registered  or  otherwise  incorporated, 
actually  is  a  corporation  and  able  to  transact  business ;  nothing 
more  is  needed  to  perfect  its  legal  existence  and  capacity.^ 

Provisions  of  this  nature  may  be,  and  not  seldom  are,  inserted  Provisions 
in  special  Acts  granting  peculiar  privileges,  being  intended  for  the  °^  special 

1  22  Grant  Ch.  (Upp.  Can.,  1875)512.      4  C.  B.  N.  S.  524. 

Jn  People  v.   Stockton,  &c.,  ER.   Co.,  13  ^  In  the  case  of  registered  companies   Certificate  of 

Amer.  178,  45  Cal.  306,  the  substantial  the  certificate  of  registration  is  conclusive  registration, 

i'ulfilment  of  such  a  condition  hy  a  cheque  as  to  the  fact  of  registration,  whatever 

drawn  in  good  faith  was  held  sufficient,  formalities  may  be  asserted  to  have  been 

Compare   Howland  v.  McNal),  8    Grant  omitted,  even  though  some  of  the  original 

Ch.  (Upp.  Can.,  1857),  47,  where  it  was  members  be  infants,  see  Oakes  v.   Tur- 

unsuccessfnlly    attempted    to    evade    a  qvand,  L.  R.  2  H.  L.  325,  354 ;  Princess 

similar  statutory  provision  by  considering  of  P,,euss  v.  Bos,  L.  K.  6  H.  L.  176  ;  Peel's 

a   steamer  supplied    to    a   company  as  Case,  2  Oh.   674  ;  Re  Nassau  Phosphate 

equivalent  to  the  subscription  required.  ,  Co.,  2  0.  D.  610  ;  but  it  is  not  conclusive 

2  L.  E.  5  Ex.  209.  In  Waterfm-d,  <fcc,,  as  to  the  number  of  persons  alleged  to 
Ry.  Co.  V.  Dalbiac,  20  L.  J.  (Ex.)  227,  have  signed  the  memorandum,  see 
the  clause  was  very  nearly  the  same,  but  National  Debenture  Corporation,  1891, 
the  decision  the  exact  contrary.     Com-  2  Ch.  505. 

j}3xs  London,  &c. ,  Ass.  Co.  v.   Redgrave, 

T  2 
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benefit  of  all  parties,  and  as  a  guarantee  that  tlie  privileges  shall 
he  duly  effectuated.  So  also  they  are  found  in  various  general 
statutes,— for  example,  the  Lands  Clauses  Act,  1845,  requires  the 
whole  capital  to  he  subscribed  before  the  compulsory  powers  can 
be  exercised.' 

1()9b.  Intending  shareholders  may,  by  proper  conditions  in 
their  contracts  of  subscription,  protect  themselves  as 
against  the  company. 

The  question  as  to  the  power  of  a  company  to  allot  shares  and 
transact  business  prior  to  the  taking  up  of  the  whole  of  its  capital, 
is  most  often  raised  by  shareholders  anxious  to  be  relieved  from 
liability.  But  it  will  generally  be  found  that  they  have  entered 
into  such  contracts  as  preclude  them  from  contesting  their  liability 
on  this  ground.^ 

There  is  a  well-known  series  of  cases  where  persons  successfully 
resisted  the  attempt  to  fix  them  with  liability  as  being  members 
of  proposed  partnerships  or  inchoate  companies.'^  But  these  and 
similar  cases  were  decided  in  accordance  with  principles  of  law 
relating  to  partnership,  and  not  those  relating  to  corporations.  A 
partnership  has  no  existence  apart  from  those  composing  it,  and 
the  rights  and  liabilities  of  each  member  are  determined  by  the 
contract  which,  upon  his  entry  into  the  partnership,  he  makes 
with  those  already  in  it,  and  if  any  attempt  be  made  to  commence 
or  to  carry  on  business  in  any  manner  whatever  different  from 
that  by  such  contract  stipulated  for,  the  member  thereby  afifected 
is  entitled  to  object  and  perhaps  withdraw.  The  rights  and 
liabilities  of  members  of  corporations  as  such,  are,  on  the  other 
hand,  determined  by  a  reference  solely  to  the  documents  consti- 
tuting the  company,  and  do  not  depend  upon  contracts  entered 
into  between  the  different  members  thereof. 

Nevertheless,  there  is  nothing  which  prevents  prospective 
shareholders  from  taking  care  that  a  proper  proportion  of 
capital  shall  be  obtained.  Firstly,  as  already  seen,  the  constating 
instruments  may  themselves  contain  stipulations  to  this  effect, 
which  can  be  invoked  by  inchoate  members  of  corporations. 
Secondly,  these  intending  members  may,  in  their  own  protection, 
insert  conditions  to  the  same  effect  in  their  application  for  shares. 
In  Galvanized  Iron  Co.  v.  Westohy*  the  Court  held,  that  upon 


'  8  &  9  Vict.  0.  18,  ss.  16,  17  ;  ll'cld 
V.  S.  W-  }!li-  C"-.  >'-  Keav.  840  ;  Reg.  v. 
a.  ]V.  Ry.  Co.,  1  E.  &  B.  iSS  ;  Rcii.  v. 
Amhergate,  .(v.,  Ry.  Co.,  1  E.  &  11  372. 
Compare  iliiih'iic.isc  v.  Lancaster  Canal 
Co.,  4M.  &  \V.  iTl. 

■  See  l.lic  cases  filed  ante,  p.  273,  n.  4. 


'  See  Dickenson  v.  Talpi/,  10  B.  &  C. 
128  ;  Fox  V.  Clifton,  6  Bing.  776,  9 
Bing.  ll.");  Re  Dover  and  Deal  Ry.  Co., 
<;.)•  parte  Beardshaw,  1  Drew.  226. 

■•  21  L.  J.  (Ex.)  302;  PUchford  v. 
Dai'is,  5  M.  &  W.  2,  Compare  Sitfi)- 
.^o/('6•  Vase,  i  Ch.  184. 
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tlie  facts  the  defendant's  application  for  shares  was  conditional  on 
the  whole  amount  of  capital  being  subscribed,  and  this  not  being 
so  that  he  was  not  liable  for  calls. 

Therefore,  either  the  constating  instruments  should  name  the 
amount  of  capital  to  be  fost  obtained,  and  explicitly  make  that  a 
condition  precedent  to  the  issue  of  shares,^  or  intending  share- 
holders should  make  their  applications  conditional  on  the  capital 
being  obtained ;  in  default  of  such  provisions,  shareholders 
cannot  afterwards  repudiate  their  shares  on  the  ground  that  the 
capital  has  not  been  subscribed.^ 

But  as  every  contract  induced  by  fraud  may  be  rescinded,  and  Fiaud. 
the  smallness  of  the  capital  obtained  may  be  such,  especially  in 
connection  with  other  circumstances,  as  to  raise  a  presumption  of 
fraud  as  against  a  corporation  or  its  officials,  a  shareholder  may 
perhaps  on  this  ground  obtain  relief.  In  Re  Imperial  Steam,  dc, 
Coal  Co.,^  Malins,  V.-C,  considered  it  evidence  of  fraud  for  a 
company  to  commence  its  business  with  only  one-fifteenth  of  its 
nominal  capital  subscribed.  And  where  only  900  shares  out  of 
26,000  were  allotted,  an  allottee  of  200  obtained  the  repayment  of 
his  deposit  and  the  removal  of  his  name  from  the  register.* 

3.  Variation  of  Capital. 

110.  Joint-stock  corporations  cannot  have,  apart  from  statutes.  Towers  of  cor- 
a  power  to  vary  the  amount  of  their  capital.  vary  their 

There  is  no  case  where  this  proposition  has  been  explicitly  laid 
down,  but  the  amount  of  the  nominal  capital  as  an  essential  fact 
in  the  constitution  of  joint-stock  companies  is  put  so  prominently 
forward  in  the  various  statutes  relating  to  these  bodies,  that  it 
must  be  considered  that,  inferentially,  the  legislature  has  enacted 
that  the  amount  must  be  stated ;  and  further,  that  the  amount  so 
stated  cannot  be  altered  by  the  company  itself  of  its  own  motion, 
even  though  an  express  (not  statutory)  power  purporting  to  so 
authorise  it  should  be  given  to  the  company.  There  is  of  course  a 
manifest  difference  between  mere  nominal  capital  and  subscribed 
capital.  It  might  be  suggested  that  however  much  the  power  of  a 
company  to  vary  the  amount  of  its  subscribed  (but  not  fully  paid) 
capital  might  be  limited,  there  might  not  be  the  same  reason  for 
applying  a  similar  limitation  to  the  nominal  capital.     But  it  is  the 

'  Fierce    v.     Jersey      TVworks     Co.,  and  sfe  the  cases  crofe,  p.  273,  n.  4. 

L.   K.   5  Ex.   209  ;  North  Staffordshire  ^  37  l.   j.   (Ch.)   517,   W.  N.   1868, 

Sice',  iHc.,  Co.  V.  Ward,  L.  E.  3  Ex.  172.  p.  105  ;  Sharpleyv.  Louth,  dio.,  Ry.  Co., 

''  Great    Camlrian    Mining    Co.,    ex  2C.  D.663. 

parte  Hawkins,  2  K.  &  J.  253  ;  25  L.  J.  ■*  Elder  v.   New  Zealand  Land   Co., 

(Oil.)  221  ;  Lyon's  Case,  35  Beav.  646  ;  W.  N.  1874,  85  ;  30  L.  T.  N.  S.  285. 
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nominal  capital  and  not  the  subscribed  capital  which  is  always 
referred  to  as  "the  capital,"  and  which  is  put  so  prominently 
forward  in  the  statutes. 

As  regards  companies  within  or  controlled  by  the  Companies 
Clauses  Act,  1845,  this  statute  contains  a  series  of  provisions 
relating  to  shares  into  which  the  capital  is  to  be  divided,  but  it 
does  not  contain  any  explicit  enactment  as  to  the  amount  of 
capital.  This  is  always  stated  in  the  special  Act  obtained  by 
a  company,  which  incorporates  that  statute. 

With  regard  to  registered  companies,  the  Companies  Act,  1862, 
enacts,  as  respects  companies  with  liability  limited  by  shares,  in 
section  8,  that  the  memorandum  shall  state  the  amount  of 
capital  with  which  the  company  proposes  to  be  registered,  divided 
into  shares  of  a  certain  fixed  amount,  and  in  section  12  that  no 
alteration  shall  be  made  by  any  company  in  the  conditions  con- 
tained in  its  memorandum  except  to  the  extent  mentioned  in  this 
section,  one  of  which  is  a  power  to  increase  the  capital. 

By  section  9  of  the  Companies  Act,  1867,  "any  company  limited 
by  shares  may,  by  special  resolution,  so  far  modify  the  conditions 
contained  in  its  memorandum  of  association,  if  authorised  so  to 
do  b}'  its  regulations  as  originally  framed  or  as  altered  by  special 
resolution,  as  to  reduce  ^  its  capital ;  but  no  such  resolution  for 
reducing  the  capital  of  any  company  shall  come  into  operation 
until  an  order  of  the  Court  approving  the  reduction  is  registered, 
&.C. ;  "  and  the  Act  carefully  provides  for  the  protection  of  creditors 
and  others  who  may  be  affected  by  a  reduction.- 

This  Act  has  been  supplemented  by  two  subsequent  Acts, 
namely : — • 

1.  The  Companies  Act,  1877,  which  provides  in  section  3 
that — "the  word  'capital,'  as  used  in  the  Companies  Act,  1867, 
shall  include  paid-up  capital;  and  the  power  to  reduce  capital 
conferred  by  that  Act  shall  include  a  power  to  cancel  any  lost 


'  See  Holmes  v.  Keurasllc.  <tc.,  Alal- 
toir  Co.,  1  C.  D.  682,  and  Hope  v. 
InfeniKliitnn!  Finaiici((l  Co.,  i  C  1),  327, 
where  arraiigomentH  anioniitiiig  to  a 
rediictiou  of  ciipit;il  were  held  Ultra 
Vires. 

2  A.<i  to  the  oriler  of  the  Court  nud  its 
ref,'i.stration,  scess.  11  nud  li'i.  As  to  the 
foruuilities  iuiposeil  by  sect.  9,  see  Weil 
India,  d-e.,  Slcaiiixliip  Co.,  9  Ch.  11,  u. 
ilnil.  2;i  ;  Fnlenl  Innii  Hiiiiar  Co.,  31 
C.  D.  166.  As  tu  the  lime  rei|iureil  by 
sect.  10,  for  using  the  words  "aud 
reduced,"  see  Me  Estate  Co.,  5  Ch.  407 
(three  niontlis)  ;  7u'  Dunnhiirti,  cC-c,  Ry. 
(Jo.,  20  L.  T.  X.  S,  103  (oiiB  mouth), 
whii'h    i.s    now    the    usual     time  ;     7iV 


CrtiUt  Foiickr  of  England,  11  Eq.  356  ; 
and  Patent  Ventilating  Co.,  12  CD.  254 
(a  fortnight) ;  and  oases  cited  respectively. 
As  to  the  notice  to  he  given  to  creditors 
Iiy  sect.  13,  see  cases  last  cited  and  He 
Ceneml  Bank,  <(v.,  17  W.  R.  304. 
Creditors  who  do  not  consent,  see  He 
Credit  Fancier  of  England,  ubi  siipni, 
are  entitled  to  have  their  debts  seeured, 
seel.  14,  and  Be  Telegraph  Construction 
Co.,  10  Eq.  384.  A  nimute  of  the  order 
made  is  to  be  drawn  up  and  presented  to 
the  Registrar  of  Joint-stock  Companies, 
sect.  15,  Be  Criclit  Foncier  of  England, 
ubi  .tupra,  and  Re  Ebhir  Vole  Co.,  1 
C.  D.  827. 
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capital,  or  any  capital  unrepresented  by  available  assets,  or  to  pay 
off  any  capital  which  may  be  in  excess  of  the  wants  of  the  com- 
pany ;  and  paid-up  capital  may  be  reduced  either  with  or  without 
extinguishing  or  reducing  the  liability  (if  any)  remaining  on  the 
shaves  of  the  company,  and  to  the  extent  to  which  such  liability  is 
not  extinguished  or  reduced  it  shall  be  deemed  to  be  preserved, 
notwithstanding  anything  contained  in  the  Companies  Act,  1867." 
And,  in  section  5,  that  a  company  may  reduce  its  capital  by 
cancelling  any  shares  not  taken  or  agreed  to  be  taken. 

2.  The  Companies  Act,  1880,  which  provides  by  section  3  that  Comp^nies 
a  company  may  by  special  resolution  return  a  sum  of  undivided       ' 
profits  or  any  part  thereof  to  the  shareholders  in  reduction  of  the 
paid-up  capital  of  the  company,  the  unpaid  capital  being  thereby 
increased  by  a  similar  amount. 

With  regard  to  the  provisions  of  these  statutes  the  following, 
with  other  points,  have  been  decided,  namely  : — 

(a)  That  the  power  to  reduce  capital  applies  to  preference 
shares  1  equally  with  ordinary  shares,  so  that,  unless  special 
provisions  have  been  made,  a  special  resolution  may  be  passed  by 
a  sufficient  number  of  ordinary  shareholders,  against  the  oppo- 
sition of  the  whole  of  the  preference  shareholders,  making  an 
equal  reduction  of  the  amount  of  the  nominal  shares  all  round. 

(b)  That  by  special  contract,  or  provisions  in  the  nature  of 
contract,  at  the  time  of  the  issue  of  any  particular  number  of 
preference  shares,  the  power  of  the  company  to  reduce  such  shares 
can  be  taken  away,^  though  it  seems  that  a  company  cannot 
contract  itself  altogether  out  of  the  power  given  by  statute  to 
reduce  capital.^ 

(c)  That  the  power  to  reduce  capital  may  be  exercised,  apart 
altogether  from  any  question  of  agreement  or  special  provisions, 
by  reducing  the  amount  of  one  class  of  shares  and  leaving  the 
other  classes  of  the  shares  untouched  ;  *  though,  quaere,  if  this 
can  be  done  by  reducing  a  part  only  of  any  particular  class  of 
shares.^ 

With  regard  to  "  companies  "  which  are  merely  large  partner-  Unincmporat- 
ships,  e.g.,  one  of  the  old  joint-stock  companies,  it  is  manifest 
that  these,  like  other  partnerships,  may  vary  their  capital  or 
shares  with  or  without  provision  for  so  doing  in  their  deed  of 
settlement ;  but  where  these  register  under  the  Companies  Act, 
1862,  they  become  liable  to  all  the  disabilities  imposed  by  that 

1  Re  Direct  Spanish  Telegraph  Co.,  34  ^  Cases  in  last  note. 
C.  D.  307.  ■*  -Ke  Agricultural  Hotel  Co.,  1891,  1 

2  Bannatyne  v.  Direct  Spanish   Tile-  Ch.  396,  and  cases  there  cited. 
graph  Co.,  34  C.   D.  287;  Me  Barrow  ^  Last  note. 
Hematite  Co.,  39  C.  D.  682. 


ed  companies, 
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Act,  one  of  which  is  an  implied  prohibition  against  reducing  the 
capital.^ 

In  the  United  States  the  law  seems  substantially  the  game; 
but  considerable  stress  is  laid  on  the  amount  being  fixed  in  the 
constating  instruments.  If  so  fixed  in  definite  and  positive 
language,  this  amount  can  only  be  varied  by  legislative  inter- 
ference^— the  corporation  cannot  itself  increase  or,  apparently, 
lessen  the  amount.^  And  where  there  is  such  a  power  it  can  be 
exercised  only  by  the  whole  corporation.* 

When  not  so  positively  fixed  and  limited,  it  would  seem  that 
a  corporation  may  issue  additional  shares  or  stock.^  So  also 
stock  which  has  come  back  to  the  corporation  may  be  re-issued.^ 

4.  Application  of  Capital. 

111.  The  capital  of  a  company  can  be  expended  or  otherwise 
employed  only  for  the  pui-pose  of  carrying  on  the 
proper  business,  enterprise,  or  objects  of  the  company. 

This  proposition  is  expressly  enacted  by  the  Companies  Clauses 
Act,  1845,  which  in  section  65  provides  that  all  the  money  raised 
by  the  company,  whether  by  subscriptions  of  the  shareholders  or 
by  loan  or  otherwise,  shall  be  applied,  firstly,  in  paying  the  costs 
and  expenses  incurred  in  obtaining  the  special  Act,  and  all  ex- 
penses incident  thereto ;  and,  secondly,  in  carrying  the  purposes 
of  the  company  into  execution. 

There  is  no  such  express  enactment  in  the  Companies  Act, 
1862,  or  the  subsequent  amending  statutes,  but  the  principle 
applies  and  has  been  acted  upon  in  every  question  which  has 
arisen  as  to  the  right  of  expenditure  of  the  capital  of  any  regis- 
tered company. 

It  will  be  noticed  that  section  65  of  the  Companies  Clauses 
Act,  1845,  includes  under  the  term  "capital"  any  moneys  whether 
obtained  from  shares  or  by  loans.  Strictly,  the  word  capital,  as 
already  mentioned,  applies  to  capital  raised  by  means  of  shares ; 
but,  certainly  for  the  purposes  of  the  present  subject  in  the  case 

1  Broitwich  Patent  Salt  Co.  v.  Ciii-on,  58  111.  444  ;  Payson  v.   Stoever,  2  Dill. 

L.  R.  3  Ex.  35.  4-2S. 

^C/iim<jnCitijJinl!inii/Co.y.AI/crton,  ^  Rutland  RR.  Co.   v.    Thrall,  ^hYi. 

18  Wall,  233.  536  ;  Gray  v.   PoHlniul  Bank,  3  Mass. 

'■I  Knr  York;  ,(r..  RH.  Co.  i'.  ScJini/ld;  364  ;  Sonierset  RR.    Co.   v.    Cashing,   45 

31  N.  \.  30.     Comparo  Sahm  Mill  Dam  Me.  524. 

Co.    V.    Ropis.   6    I'ii^k.    2:!  ;    Cm-ran   v.  «    Williams   v.    Savage    Mfg.    Co.,    3 

ArlaiLiat,    15     11. nv.     304;      Wood    v.  VLA.  Gh.  i\2i  ;  City  Bank  of  Columbus  v. 

yJiMHiHcc,  3  Mason,  308  ;  Curry  v.  Scott,  Bruce,    17  N.    Y.   507;  Barn/   v.    Mer. 

54  IVmi.  270  ;  .^/eclnuiiex'  J^nnk  \:  lYcw  Exch.    Co.,    1    Saudf.   (Ch.)   280;  South 

York.  <fr.,  RR.  Co.,  13  N.  Y.  599.  Bay  Co.  v.  Gray,  30  Me.   547  ;  State,  v. 

■'  Railwnij  Co.   v.   AlUrloii,   18  Wall,  Morristown  Fire  Ass.  Co.,  3  Zabv.  195. 
233;  Eiilmanv.  Bowman,  11  Amei-.  90, 
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of  registered  companies  as  well  as  of  statutory  corporations,  any 
moneys  raised  by  such  companies,  whether  by  means  of  shares  or 
by  borrowing,  can  be  utilised  only  for  the  proper  purposes  of  the 
company. 

It  may  be  laid  down  in  the  widest  language  without  any 
qualification  that  whatever  is  the  proper  business  or  enterprise  of 
any  joint-stock  company,  whatever  are  its  true  purposes  or  objects, 
its  funds  may  be  expended  or  utilised  in  or  about  such  business, 
enterprise,  or  objects,  and  in  transactions  fairly  and  properly  in- 
cidental or  conducive  to  the  due  effectuation  and  carrying  on  of 
the  same  ;  but  that  they  cannot  be  expended  or  utilised  for  any 
other  purpose  or  objects  whatever.  This  has  been  repeatedly  and 
emphatically  enunciated  in  the  numerous  instances  where  officials 
have  been  held  liable  for  their  company's  funds  when  lost  in  Ultra 
Vires  transactions.  It  was  thus  stated  by  Cotton,  L.J.,  in  Guin- 
ness V.  Land  Corp.  of  Ireland,^  after  referring  to  sect.  38  of  the 
Companies  Act,  1862  :  "  From  that  it  follows  that  whatever  has 
been  paid  by  a  member  cannot  be  returned  to  him.  In  my 
opinion  it  also  follows  that  what  is  described  in  the  memorandum 
as  the  capital  cannot  be  diverted  from  the  objects  of  the  society. 
It  is,  of  course,  liable  to  be  spent  or  lost  in  carrying  on  the 
business  of  the  company,  but  no  part  of  it  can  be  returned  to  a 
member  so  as  to  take  away  from  the  fund  to  which  the  creditors 
have  a  right  to  look  as  that  out  of  which  they  are  to  be  paid." 
It  was  again  stated  by  Lord  Herschell  in  Trevor  v.  Whitivorth^ : 
"What  is  the  meaning  of  the  distinction  thus  drawn  between  a 
company  without  limit  on  the  liability  of  its  members  and  a 
company  where  the  liability  is  limited,  but,  in  the  latter  case,  to 
assure  to  those  dealing  with  the  company  that  the  whole  of  the 
subscribed  capital,  unless  diminished  by  expenditure  upon  the 
objects  defined  by  the  memorandum,  shall  remain  available  for 
the  discharge  of  its  liabilities?  The  capital  may,  no  doubt,  be 
diminished  by  expenditure  upon  and  reasonably  incidental  to  all 
the  objects  specified.  A  part  of  it  may  be  lost  in  carrying  on  the 
business  operations  authorised.  Of  this  all  persons  trusting  the 
company  are  aware  and  take  the  risk.  But  I  think  they  have  a 
right  to  rely,  and  were  intended  by  the  legislature  to  have  a  right 
to  rely,  on  the  capital  remaining  undiminished  by  any  expenditure 
outside  these  limits,  or  by  the  return  of  any  part  of  it  to  the 
shareholders." 

It  might  fairly  be  thought,  as  it  has  been  thought  and  strenu- 
ously argued,   that  it   was   to  the  best  interests  of  commercial 

1  22  C.    D.  375.     Compare  FUtcrofVs  ^  12  App.  415. 

Case,  21  C.  D.  519. 
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corporations  that  the  capital  should,  under  special  circumstances, 
be  used  for  purposes,  such  as  the  following,  namely,  (a)  the  pay- 
ment of  "  interest "  to  shareholders  during  construction  or  while 
their  business  was  being  worked  up^ ;  (b)  in  paying  to  dissentient 
shareholders  who  were  breaking  up  the  concern  the  value  of  their 
shares^;  (c)  in  payment  of  brokerage  to  brokers  and  others  in 
order  to  obtain  subscription  to  capital ' ;  but  each  and  every  of 
such  proceedings  has  been  decided  to  be  utterly  Ultra  Vires. 

'  National  Fund  Ass.  Co.,  10  C.  D.       bone  Banking  Co.,  3  D.  G.  &  Sm.  198. 
118  ;  Ec  Sharpe,  1892,  1  Cli.  154  3  ^  p^ure  Electric  Co.,  40  C.  D.  141. 

^  See  Stanhope's  Case,  Re  St.  Maryle- 
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SECTION   I. — MEMBERSHIP  IN  JOINT-STOCK   COMPANIES. 

1.  Agreements  to  take  Shares. 

Membership  in  all  the  corporations  possessing  a  capital  is 
constituted  by  the  legal  ownership  of  a  portion  of  the  capital, 
whether  as  shares  or  as  stock.  Membership  may  be  conveniently 
viewed  as  of  two  kinds.  First,  imperfect  or  inchoate  membership 
when  the  intending  member  has  entered  into  such  an  arrange- 
ment that  he  can  be  compelled  by  the  company  or  the  person 
with  whom  he  has  contracted,  or  by  the  liquidator  of  the  company) 


'  Throughout  this  chapter  the  term 
'  share"  is  employed  as  including  stock 
for  most  practical  purposes.  They  both 
mean  the  same  thing — definite  portions 
of  the  capital— and  therefore,  though 
there  are  minute  differences  between  the 


meanings  severally  conveyed  by  these 
words,  yet,  in  questions  of  Ultra  Vires, 
their  signification  is  substantially  the 
same.  Stock  for  most  purposes  is  nothipg 
more  nor  less  than  fully  paid  shares. 
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I.    Registered 
Companies. 

Contract  for 
shares, 

(1)  offer  and 
acceptance. 


to  become  a  member,  but  he  has  not  yet  actually  fulfilled  all  these 
requisites  ;  or,  secondly,  full  or  perfect,  when  everything  has  been 
done  both  to  vest  in  the  member  the  legal  title  to  the  portion  of 
capital  in  question,  and  also  to  give  him  the  complete  rights  in 
respect  thereof. 

The  distinction  carries  with  it  important  consequences.  In- 
choate members  are,  for  most  pui-poses  of  government  or  inter- 
ference in  the  affairs  of  the  company,  not  members.  Nevertheless 
upon  proceedings  being  taken,  e.g.,  by  creditors  of  the  company 
in  a  winding-up  to  enforce  their  rights  against  the  individual 
shareholders,  in  the  case  of  companies  whose  members  are  under 
personal  liability  for  the  corporate  debts,  inchoate  and  full 
members  will  generally  be  under  the  same  liability.  It  is  in 
these  latter  cases  that  the  chief  questions  have  arisen. 

112.  A  binding  contract  to  take  shares  is  entered  into  by  an 
offer  in  that  behalf  being  made,  such  offer  accepted 
modo  ac  forma,  and  the  acceptance  communicated  to 
the  applicant  or  his  agent. 

I.  The  Companies  Act,  1862,  provides  that  every  person  is  a 
member  "who  has  agreed  to  become  a  member."  ^ 

First,  a  firm  contract  is  made,  enforceable  against  either  party, 
immediately  that  an  unconditional  proposal  is  offered  for  a  definite 
number  of  shares,  and  such  proposal,  not  being  meanwhile  with- 
drawn,^ is  definitely  accepted  by  or  on  behalf  of  the  company.' 

The  acceptance  must  always  be  communicated  to  the  applicant, 
unless  he  waives  this  requirement,*  but  (1)  this  may  be  done 
either  directly'  or  indirectly;*  (2)  it  may  be  dispensed  with,  of 
coui'se  expressly,  or  impliedly  by  the  form,^  or  other  attendant 
circumstances  of  the  application;^   and    (3)    it  may  be   commu- 


1  25  &  26  Yict.  0.  89,  s.  23.  "The 
subscribers  of  the  memorandum  of  asso- 
ciation of  any  company  under  tliis  Act 
shall  be  deemed  to  have  agreed  to  become 
members  of  the  company  whose  memo- 
randum tlioy  have  suhscrilied,  niul  upon 
the  refjistralion  of  the  company,  shall  he 
entered  as  members  on  the  rof;ister  of 
niemljers  Iierelnafter  mentioned  ;  and 
every  other  person  who  has  agreed  to 
hociimo  a  member  of  a  company  under 
this  Act,  and  whoso  name  is  entered  on 
the  register  of  members,  shall  be  deemed 
to  lie  a  member  of  the  com]mny." 

3  Ilebh's  Case,  4  Eq.  9  ;  inison's  Cm-, 
20  L.  T.  (N.  S.)  962  ;  RiLwn'.s  Case,  i  C. 
]).  774. 

■'  Tiidrr's  Ciixr,  20  W.  R.  89  ;  Blanini's 
Ciisr,  31!  Boav.  ii29,  33  L.  J.  (Cli.)  574  ; 


Adam's  Case,  13  Eq.  4i9.  As  to  when 
there  will  or  will  not  be  a  definite  con- 
tract, see  latest  decision  RcBrifaitnia'Fire 
Ass..  Coeeiifrifs  Case,  1891,  1  Ch.  202. 

■*  See  following  notes. 

'  Gunii's  Caar,  3  Ch.  40  ;  British  and 
A  liter.  TeUqraph  Co.  v.  Colson,  L.  R.  6 
Ex.  108  ;  Jiobinsoii's  Case,  4  Ch.  330. 

6  Crawleirs  Case,  4  Ch.  322  ;  JVard's 
Case,  10  E(p  659  ;  Whcatcroft's  Case,  29 
L.  T.  (N.  S.)  324  ;  Dames'  Case,  41  L. 
J.  (Ch.)  659;  Oorrissen's  Case,  8  Oh. 
607. 

'   Titel-er's  Case,  20  AV.  R,  89. 

8  Coo!cnci/'s  Case,  3  De  G.  &  J.  170  ; 
Davies'  Case,  41  L.  J.  (Ch.)  659  ;  Gorris- 
se/i's  Case,  8  Ch.  507  ;  and  cases  in  notes 
•2  and  7.  pag  ■  285.  Cmnpare  Sahlgrecn and 
Carral/'s  Cn.ie,  3  Cli.  323. 
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nicated  to  any  person  constituted  expressly^  or  impliedly^  by  the 
applicant  his  agent. 

It  should  be  remembered  that  what  it  is  necessary  to  bring  Letter  of  allot- 
home  to  the  applicant's  knowledge  is — hot  a  letter  of  allotment,  ™™*; 
though,  of  course,  this  is  best  if  it  can  be  proved,  but — the  fact  of 
allotment,  the  fact  that  his  offer  has  been  duly  accepted.^     And  by  post, 
where  the  applicant  directs  expressly  or  impliedly*  the  acceptance 
to  be  returned  to  him  by  post,  the  contract  will  be  complete  im- 
mediately upon  posting  the  letter,^  unless  perhaps  when  such  letter 
actually  does  not   reach    the  allottee,  and   he   gives   some  sub- 
stantial reason  explanatory  of  its  non-arrival.® 

As  one  result  of  this,  notice  of  allotment  will  often  be  unneces- 
sary where  it  is  part  of  a  person's  contract  that  he  shall  take 
shares,  and  the  company  has  performed  their  part  of  the  contract. 
Thus,  where  a  person  was  appointed  agent  under  a  contract  that 
he  was  to  take  shares,  he  was  held  a  contributory  in  respect  of  the 
shares,  though  he  had  no  notice  of  allotment.'^ 

With  respect  to  persons  accepting  offices,  such  as  directors,  in  Qualification 
respect  of  which  a  number  of  shares  is  expressly  fixed  as  a  qualifi-  shares, 
cation,  their  position  as  regards  liability  for  these  shares  is  shortly 
as  follows,  viz. : — 

(a)  If  they  bond  fide  acquire  such  shares  from  any  source, 
whether  previously  to  or  within  a  reasonable  time  after  accepting 
the  oflSce,  this  will  suffice.^ 

(b)  If  qualification  is  a  condition  precedent,  then  a  man  by 
acting  as  director  does  not  become  liable  for  the  shares,  for  his 
election  was  void.^ 

(c)  If  the  qualification  is  not  a  condition  precedent,  then  the 
mere  fact  of  a  man  acting  as  director  will  not  alone  make  him 
liable  for  the  shares  on  the  ground  that  by  implication  he  has 
agreed  to  take  them,^  though  his  acting,  especially  for  a  long  time, 
will  be  a  material  fact  in  determining  whether  or  not  such  an 
agreement  may  be  raised  by  implication  ;  and  if,  in  fact,  shares 
are  allotted  to  him  and  registered  in  his  name,  "  the  agreement 

1  G.  H.  LcvUa's  Case,  5   Ch.   489  ;  De      Henthorn  v.  Fraser,  1892,  2  Ch.  27. 
Mosaz's  Oase,  21  L.  T.  (N.  S.)  10.  «  Pinueane's   Case,    17   W.    1{,.     813  : 


y's   Case,  3  De  G.  &  J.    170.  Eeidpath's  Case,  11  Eq.  86.     See  contra. 

See  Sraginton's  Case,  12  L.   T.    (N.  S.)  Wall's  Case,  15  Eq.  18;  and  I'ownsend's 

259  ;    Wallis's    Case,    4    Ch.     325,    u.  ;  Case,  uH  supra. 

EoUnson's  Case,  4  Ch.  330.  ■'  Brown's  Oase,  9  Ch.  102  ;  Carting's, 

3  See  Bloxam's  Case,  4  De  G.  J.  &  S.  (be..  Cases,  1  C.  D.   115  ;  Miller's  Case, 

447  ;  Qunn's  Case,  3  Ch.  40  ;  Crawley's  3  C.  D.  661. 

Case,  i  Ch.  322  ;  He  Home  Ass.  Assoc.,  ^  Mamley's  Case,  5C.  D.  706  ;  Jenner's 

L.  R.  6  C.  P.  591.  Case,  7  C.  D.  132. 

<   Wall's  Case,  15  Eq.  18.  '  Coventry  tfc  Dixon's  Case,  14  C.  D. 

'  Harris's  Case,    1   Ch.    587  ;  Town-  660  ;  Re    Wheal  Buller  Consols,   38   C. 

send's  Case,  13  Eq.  148  ;  Household  Hre,  D.  42. 
&:.,  Ins.  Co.  V.   Grant,  4  Ex.  D.   216  ; 
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(2)  Application 
subject  to 
conditions ; 


■of. 


Payment  by 
materials,  &o. 


Mortgagee  ; 


which  a  man  enters  into  by  becoming  a  director  to  take  the 
qualification  is  a  sufficient  authority  for  the  registration,  and 
therefore  he  is  a  duly  registered  shareholder  whether  he  knew  of 
the  registration  or  not.''^ 

(cZ)  If  the  qualification  clause  is  so  worded  as  to  make  the  acting 
as  a  director  amount  to  an  agreement,  e.g.,  by  providing  that  a 
first  director  may  act  before  acquiring  his  qualification,  but  shall 
in  any  case  acquire  the  same  within  one  month  from  his  appoint- 
ment, and  unless  he  shall  do  so  shall  be  deemed  to  have  agreed 
to  take  the  said  shares  from  the  company,  and  the  same  shall  be 
forthwith  allotted  to  him  accordingly ;  then,  whether  the  shares 
are  or  are  not  allotted,  a  contract  to  take  the  shares  will  be  im- 
plied in  the  case  of  a  person  who  acts  as  director  during  the 
stipulated  time  (if  any),  and  does  not  acquire  his  shares  from 
another  source.^ 

Secondly.  If  the  proposal  be  made  subject  to  a  condition 
precedent  which  is  not  performed,^  or  subject  to  other  stipula- 
tions which  are  not  carried  out,*  or  if  the  acceptance  contain  new 
terms  or  do  not  in  all  respects  agree  with  the  proposal,^  there 
will  be  no  contract — unless  indeed  the  new  terms,  variation,  &c., 
be  waived,  either  expressly  or  by  laches  and  lapse  of  time.^ 

Many  of  the  cases  under  this  head  have  arisen  out  of  agree- 
ments to  supply  materials  to  or  to  do  work  for  the  company 
taking  payment  therefor  in  shares.'^  In  all  the  instances  of  this 
description,  the  question  is  whether  or  not  the  application  was 
conditional.  "  The  real  point  for  determination  in  this  case 
might  be  said  to  be  this,  did  Messrs.  Elkington  intend  and  aoree 
to  become  members  and  shareholders  in  prcusenti,  with  a  col- 
lateral agreement  as  to  what  should  be  the  effect  of  their  so 
becoming  shareholders  ?  or,  on  the  other  hand,  did  Messi-s. 
Elkington  agree  that  if  and  when  a  certain  preliminary  condi- 
tion should  be  performed,  and  not  otherwise,  they  would  become 
members  and  shareholders  ?  "  ^ 

A  mortgagee  of  shares  is  as  regards  the  company  an  absolute 


1  Per  Jessel,  M.  E.,  3  C.  D.  665. 
Qitcrrc  if  the  nllotment  ami  registration 
of  the  shares  alone  would  suffice  ;  but 
Ihey  are  so  if  also  tho  man  had  acted  as 
director  for  some  time,  E.r  parte  Lord 
Jnchhpihi,  1891,  3  Ch.  28. 

'-  Ji.r  fiiirlr  Isaacs,  ex  pa  He  Kegan 
raul,  18112,  2  Ch.  158,  -lO  W.  K.  518. 

»  A!aba.ilcr's  Case,  7  Eq.  273 ; 
Jl'iiod'sl/a.ie,  15  Eq.  236  ;  Dmtgan's  Case, 
8  Ch.  540.  Conip;\re  Di.ron  v.  Uraiis, 
h.  R.  5  H.  L.  C06  ;  rerrcl/'sCase,  15  Eq. 
250. 

*  Kx  parte  Wood,  3  De   G.    &  ,T.   85  ; 


Sluichleford's  Casr,  1  Ch.  567  ;  Rogers' 
Cditc,  JlarHson's  Case,  3  Ch.  633.  'See 
also  the  fourth  section  of  these  remarks 
post,  p.  2S7. 

'  Jaekmn  v.  Turquand,  L.  E.  4  H.  L. 
305  ;  Jiobert's  Case,  1  Drew.  204  ;  BecJc's 
Case,9  Ch.  392  ;  Harris's  Case,  7  Ch.  587. 

"  Wheataroft's  Case,  29  L.  T.  (N.  S.) 
324.     See  Oui-rissen's  Case,  8  Ch.  507. 

'  Bridger's  Case,  5  Ch.  305  ;  Thomson's 
a,.v,  34  L.  J.  (Ch.)  525  ;  BlacJc  .0  Uo.'s 
Casr,  8  Ch.  254. 

*  Per   Cairns,    L,    J., 
Case,  2  Cli.  511,  522.     ' 


in    Elkington's 
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and  not  merely  a  conditional  holder  thereof.  Even  if  the  shares  shares  as  a 
have  been  issued  to  him  as  a  security  for  a  loan  to  the  company, 
accompanied  with  a  proviso  that  upon  repayment  the  company 
shall  take  hack  the  shares,  nevertheless  the  unfortunate  mort- 
gagee will  be  full  owner  of  such  shares,  and  upon  winding  up  will 
be  placed  upon  the  list  of  contributories.^ 

It  should   also  be  noticed  that  agreements  to  " place  shares "   "Placing 
are  usually  not  agi'eements  to  take  them,^  though  of  course  upon 
breach,  the  party  may  be  liable  in  damages  to  the  company  or  its 
liquidator. 

An  "  underwriting  "  agreement  in  what  has  become  a  common   "  Under- 
form  is  in  fact  an  agreement  to  take  shares  which  may  be  acted  ^"""S- 
upon  by  the  company  without  a  further  application  by'  the  under- 
writer.' 

Where  promotors  represented  that  a  certain  amount  of  capital  promoters. 
had  been  subscribed  for,  they  were   fixed    as  contributories  in 
respect  of  shares  up  to  that  amount.* 

Thirdly.     A  condition  or  clause  in  the  constating  instruments   /g^  Conditions 
that  a  share  shall  not  be  issued  to,  or  even  shall  not  vest  in,^  an  restraining 
applicant  till  he  shall  have  paid  a  certain  portion  of  the  amount,  ^^  ™^' 
does  not  render  an  application  conditional,  but  it  merely  restricts 
the  allottee's  rights  of  property  and  of  transfer.^ 

Fourthly.     If  the  proposal  has  been  definitely  agreed  to,  and  it  (4)  tritra  Vires 
then  turns  out  that  some  of  its  conditions  are  Ultra  Vires,'^  or  are  conditions. 
otherwise  impossible   of  execution,^  it   may   be   broken  off  and 
repudiated,  certainly  by  consent  of  both  parties  and  probably  at 
the  will  of  the  applicant  only.' 

Many  of  the  cases  have  arisen  in  -  connection  with  invalid  Amalgamation, 
amalgamations,  and  similar  transactions  between  companies.  The 
result  stated  shortly  is,  that  if  the  shareholder,  to  whom  shares  in 
the  new  or  proposed  company  have  been  allotted,  has  not  acted 
personally,  but  only  through  his  own  company  or  directors  ;  ^°  or  if, 
having  applied  personally,  he  has  clearly  based  his  application, 
and  made  it  conditional,  upon  the  validity  and  completion  of  the 
contemplated    amalgamation  ;ii    or   if,  having  applied  personally 

'  Addison's   Case,    5    Ch.    294.     See  Mm-ton's  Case,  16  Eq.  104. 

Manchester  Finance  Co.'s  Case,   22  W.  7  Bunn's  Case,  2  De  G.   F.  &  J.   275  ; 

H.  41  ;  S.  E.  By.   Co.'s  Claim,  14   Eq.  Barnett's  Case,  18  Eq.  507  ;  30  L.  T.  (n' 

10.  S.:)  862. 

2  Gorrissen's  Case,  8  Oh.  507.  ^  Hartley's  Case,    10  Ch.    157.      See 

^  Ex  parte  Audain,  42  C.  D.  1.  Barnett's  Case,  ubi  supra. 

■*  Moore  and  De  la  Torre's  Case,  18  '  Pellatt's  Case,  2  Ch.  527. 

Eq.  661.  ^°  Alabaster's  Case,  7  Eq.  273 ;  Dougan's 

*  McEuen  v.  West  London   Wharves,  Case,  8  Ch.  540.     See  Stace  and  Worth's 

&e.,  Co.,  6  Ch.  655.  Case,  4  Ch.  682. 

"  Ibid.  ;   Pwdey's    Case,    16  "W.   R.  "  London  and  Exchange  Bank,  16  L. 

6G0  ;    East  Gloucestershire  By.    Co.    v.  T.  (K  S.)  340. 
Bartholomew,    L.    E.    .3    Ex.    15.     See 
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(6)  Registra- 
tion. 


and  not  having  so  made  it  conditional,  he  has  nevertheless  made 
it  conditional  upon  other  terms  which  have  not  been  fulfilled,^  he 
will  not  be  a  shareholder  in  such  other  company. 

But  he  will  be  so,  if  he  has  made  such  personal  unqualified 
application^    or    acceptance,''    even    though    he    referred    to   the 
amalfjamation,*  the  result  being  to  render  him  a  member  of  both 
companies. 
(5)  Fraud.  Fifthly.     If  an    application  has  been  brought  about  by  fraud, 

the  applicant  may  withdraw  the  same  or  repudiate  the  shares  if 
allotted.^     But   he    must  be   prompt,^  he   cannot   do    so  after  a 
.  winding  up  has  commenced,^  and   it  is  only  the  original  share- 

holder, not  any  transferee  from  him,  who  can  thus  repudiate.^ 

Sixthly.  The  section^  enacts,  in  addition  to  the  agreement, 
"  and  whose  name  shall  be  on  the  register."  But  this  requisite 
is  directory  merely.^"  Persons  are  members  by  their  agreement, 
though  their  names  are  not  registered.  Moreover,  by  section  3-5, 
the  register  may  be  rectified  by  inserting  thereon  the  proper 
names  and  striking  out  others  ;  and  by  section  37,  it  is  simply 
made  prirad  facie  evidence. 

With  regard  to  the  exactly  similar  provision  contained  in 
section  8  of  the  Companies  Clauses  Act,  1845,  and  the  requisites 
of  the  register  as  set  forth  in  section  9,  it  has  been  decided  that 
the  requirements  with  respect  to  the  names  and  additions  of  the 
shareholders  ;^^  the  number  of  shares  and  the  amount  of  sub- 
scriptions paid  on  them;^^  the  authentication  of  all  the  entries 
by  seal ;  ^"  and  the  time  of  sealing  the  register,^*  are  all  directory 
merely. 
Formalities.  It  should  also  be  mentioned  generally  with  regard  to  notice  of 

allotment,  as  with  other  formalities,  that  whether  or  not  the 
non-observance  of  this  will  vitiate  an  allotment  to  ordinary  per- 
sons, it  will  usually  not  have  this  effect  with  regard  to  directors,^^ 
or  perhaps  also  as  to  auditors,^''  or  other  officials  of  the  company. 


Companies 
Clauses  Con- 
solidation Act, 
1845. 


1  Wymw's  Case,  8  Ch.  1002  ;  Bed's 
C'liM.  9  Ch.  392  ;  A'elson's  Case,  ^V.  K". 
1874   197. 

2  kare's  disc,  4  Cli.  503. 

3  Challiss  Case,  6  Ch.  266. 
*  Ciises  in  last  two  notes. 

»  Central  My.  Co.  of  VviiczvUa  v. 
Kisch,  L.  R.  2  II.  L.  99  ;  Swilh  v. 
Jiei'se  Rim-  MiiiiiKj  Co.,  L.  K.  4  H.  L. 
64.  Soe  the  recc-'nt  important  case  of 
J[(iiniril  V.  (Ilcnn,  21  Amer.  St.  Ecp. 
156,  85  Ga.  238,  where  the  whole  (jues- 
lion  is  fully  discussed. 

«  I'cfVs  Cii,ic,  2  C;li.  674  ;  Perrett's 
C(i.ie,  15  Eq.  250  ;  Oijilvif  v.  G^irl■ie,  37 
h.  J.  Ch.  541. 

'  Oakcs  V.  TurqnamJ,  2  H.  L.  SCS. 
But  see  WaUrhouse  v.  Jamieson,  L.  R. 


Beav.    268  ; 


Hccse    River 
i  H.  L.  77. 
Fail- 


•2  Se.  29. 

*  Duranty's     Case,    26 
Croom's  Case,  16  Eq.  417. 

'  Aiik,  p.  284,  n.  1. 

'0  Per   Lord   Westbury, 
Mining  Go.  v.  Smith,  L.  R. 

"  London  efc  Brighton  By.  Co. 
clmigh,  2  M.  &  G.  674. 

'2  Birmingham,  Bristol,  Jb  Thames  By. 
Co.  V.  Locke,  1  Q.  B.  256. 

'■■'  London  Grand  Junction  My.   Go.  v. 
Freeman,  2  M.  &.  G.  606. 

"    Jl'olverhampton  New   W'works  Go 
V.  Hau-kejiford,  11  C.  B.  (N.  S.)  456  •  31 
L.J.  (C.  P.)  184;  low.  R.  153.      ' 

'*  Ounn's  Case,  3  Ch.  40. 

'"   Wheatcroft's  Case,  29  L.  T.  (X.  S.) 
324  ;  see  JSmpson's  Case,  9  Eq.  597. ' 
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since  it  is  the  duty  certainly  of  the  directors  and  to  some  extent 
of  other  officials  to  take  care  that  all  formalities  are  fulfilled.^ 

II.  The  Companies  Clauses  Act,  1845,  defines  in  section  2  the  II.  The  Com- 
word  shareholder  to  mean  shareholder,  proprietor,  or  member  of  ^^t'^j 8*4*5 "''^^ 
the  company ;  and  in  section  8,  it  enacts  that  every  person  who 

shall  have  subscribed  the  prescribed  sum  or  upwards  to  the 
capital  of  the  company,  or  shall  otherwise  have  become  entitled 
to  a  share  in  the  company,  and  whose  name  shall  have  been 
entered  on  the  register  of  shareholders  hereinafter  mentioned, 
shall  be  deemed  a  shareholder  of  the  company.^ 

This  provision  it  will  be  noticed  is  less  extensive  than  that  in 
the  Companies  Act,  1862 — it  is  "  who  shall  have  subscribed,  &c.," 
not  merely  "  shall  have  agreed."  It  is,  however,  submitted  that 
the  two  enactments,  as  far  as  concerns  inchoate  membership,  are 
substantially  the  same,  each  amounting  to  this,  that  those  per- 
sons are  inchoate  members,  against  or  for  whom  a  decree  of 
specific  performance  would  be  made  in  respect  of  an  unexecuted 
contract  to  become  members.* 

III.  With   regard   to   Joint    Stock    Companies   which   do  not  iii.  Other 
incorporate  the  Companies  Clauses  Acts,  and  which  are  not  within  go'^'f^;™'' 
the  Companies  Acts,  reference  must  be  made  to  the  constating 
instruments.     These  will  contain  the  necessary  regulations  deter- 
mining what  makes  inchoate  membership,  and  what  formalities, 

&c.,    have  ,  to   be   gone   through   to   perfect  that  state.      In  the 
absence   of  contrary   specific   provisions,  it   seems   clear  that  in 
every  case  the  test  of  inchoate  membership  will  be  that  last  set  General  test- 
forth,  viz.,  whether  or  not  a  decree  for  specific  performance  could  decree  for 

'       .       ,    ,  .      ,  r  r  .specific 

be   obtamed   by   or   agamst   a   company   upon   an   arrangement  performance. 

which  it  is  contended  is  an  agreement  to  become  or  be  accepted 
a  member. 

Subject  to  the  slight  doubt  as  to  what  in  any  particular  case  General 
will  constitute  the  requisite  preliminaries  now  in  statement,  the  ^^^^5*3^°* 
analysis  already  given  of  the  essentials  of  a  contract  to  take  shares 
in  a  company  under  the  Companies  Act,  1862,  will  probably  be 
found  to  be  correct  with  reference  to  all  Joint  Stock  Companies. 

1.  There   must    be    a   proposal    accepted   and   the  acceptance  (i)  offer 
communicated  to  the  shareholder.     Without  these  two  facts  there  accepted ; 
would  be  no  contract,  and  the  taking  of  shares  is  but  a  contract, 
not  differing  in  this  respect  from  other  contracts.     This,  apart 
from   questions   which   may  arise  as   to  formalities,  &c.,  will  be 
sufficient,  but  it  is  necessary.* 

•  See  part  iv.  chap,  vi.  ''  See  Thames  Tunnel  Co.  v.  Sheldon, 

2  8  &  9  Vict.  c.  16,  s.  8.  6   B.    &  C.   341  ;  and  the  cases,   ante, 

3  See  Ex  parte  Preston  and  Henry,  15      pp.  28i-6. 
L.  T.  (N.  S.)496. 
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(2)  conJitiona 
fulfilled^ 


2.  Any  provisions  in  the  nature  of  conditions  must  be  duly  per- 
formed to  render  the  application  binding,^  unless  waived  by  the 
party,  whether  the  company  or  the  applicant,  in  whose  behalf 
they  are  imposed,  either  expressly  or  impliedly  or  by  the  conduct 
of  the  party  subsequent  to  the  application.  And  of  course  the 
acceptance  must  be  simple  and  direct,  and  not  contain  new  terms, 
&c.,2  and  d  fortiori  a  person  who  applies  for  shares  in  an  under- 
taking cannot  merely  by  force  of  such  application  be  fixed  as  a 
shareholder  in  another  different  undertaking.' 

3.  But  stipulations  though  in  the  nature  of,  and  analogous  to, 
conditions  may  not  be  really  so,  but  only  preliminaries  to  the 
rights  of  property,  &c.* 


Complete 
membership. 


Register  of 
members. 


2.  Completion  of  Membership. 

If  and  so  far  as  a  statute  expressly  enacts  that  certain  persons 
referred  to  by  name  or  by  description  are  members  of  a  com- 
pany, they  are  so  constituted  by  force  of  the  statute.  This  is  so 
in  the  case  of  subscribers  to  the  memorandum  of  association  of  a 
registered  company.^  Similarly  when  a  statute  creates  a  joint 
stock  corporation  it  usually  does  so  by  naming  certain  persons  and 
providing  that  these,  with  others  referred  to  generally,  are  incor- 
porated. In  the  case  of  all  such  persons  there  is  complete 
membership  at  once. 

The  observations  of  the  last  few  pages  have  been  made  with 
especial  reference  to  what  will  constitute  inchoate  membership 
— to  what  will  constitute  such  a  state  of  facts  as  will  enable  either 
party  to  insist  upon  the  legal  completion  of  the  position  result- 
ing from  that  state  of  facts  by  converting  it  into  full  membership. 

What  are  the  necessary  incidents  of  such  completion  will  vary 
indefinitely.  The  legislature  in  the  two  most  important  of  the 
general  Joint  Stock  Acts — the  Companies  Clauses  Act,  1845,^ 
and  the  Companies  Act,  186-" — has  directed  that  a  register  shall 
be  kept;  and  similar  provisions  are  found  in  the  special  Acts 
incorporating  companies  not  within  these  two  statutes.  But  the 
register  is  seldom  if  ever  conclusive  evidence.  It  only  raises  a 
strong  presumption  ;  and  it  is  competent  to  show  on  the  one 
hand  that  a  person  is  not  a  full  member  whose  name  is  on  the 


'  Nr)i'  Jtnmstcicl^;  etc.,  Si/.  Co.  v. 
Mmiiierlthjc,  4  H.  &  N.  160  ;  Moss  v. 
Steain.  On'mlnln  Co.,  17  C.  }!.  ISO. 

2  Onion's  Ca.i,',  1  yim.  N.  S.  394  ;  Fox 
V.  CI  if  Ion,  t)  Biiii;.  776 ;  Dnlc  v. 
Andrcm,  2  Ex.  290. 

•■'  nalrani:cd  Iron  Co.  v.  fVcstohy,  8 
Ex.  17.  See  eoiitriiry  docisions,  Kixon 
V.  Jhvinihni;  3  11.  &  N.  686  ;  Cork  .0 
Yoinihal  llij.  Co.   v.  Viitersoii,   18  C.    li. 


414  ;  Konnan  v.  Mitchell,  5  De  G.  M.  & 
G.  648. 

•■  Hast  Gloucestershire  By.  Co.  v. 
Bartholomew,  L.  R.  3  Ex.  15  ;  p.  287, 
notes  .5  &  6. 

^  Ante,  -p.  284,  note  1. 

^  S  k9  Vict.  0.  16,  ss.  8,  10-12,  28, 
36. 

'  25  &  26  Vict  c.  89,  s.  25. 
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register,^  and  on  the  other  that  persons  not  registered  are  full 
members.^ 

The  Companies  Clauses  Act,  1845,  by  sections  6,  8  and  9,  and  Numbering 
the  Companies  Act,  1862,  by  sections  22  and  25,  further  require  "^  «''"««• 
with  respect  to  companies  which  fall  under  their  regulations,  that 
the  shares  shall  be  numbered  in  the  register  directed  to  be  kept. 
The  provision  as   to  numbering  was  held  to  be  satisfied  where, 
though  the  register  did  not  show  the  numbers  of  the  defendant's 
shares,  it  could  be  proved,  aliunde,  that  the  shares  had  been  in 
fact  distinguished  by  numbers  which  had  been  inserted  in  a  book 
kept  by  the   plaintiffs.^     In  a  later  case,  Bacon,  V.-C,  decided 
that  the  regulation  as  to  keeping  the  register  itself,  was,  as  far  as  Kegister. 
the  liability  of  members  is  concerned,  purely  directory.* 

Other  formalities  there  may  be  in   the   nature   of  conditions  Formalities, 
precedent  strictly  so  called,  so  that  till  the  performance  of  them  a 
person  is  not  a  full  member.      These  formalities^  as  far  as  the 
present   subject   is   concerned,  relate   to    and  affect  two  distinct 
though  allied  matters,  viz. : 

1.  What  will  amount  to  a  substantial  performance  of  them  so 
as  to  entitle  a  person  to  the  full  rights  of  membership  1 

2.  What  will  be  the  effect  of  their  non-observance  ? 

Now  first  it  must  be  remarked  that  if  there  are  any  formalities 
which  are  mere  evidence  and  in  no  sense  conditions,  then  mani- 
festly as  far  as  questions  of  ownership  are  concerned  they  may  be 
left  out  of  consideration.  Such  for  instance  are  the  register 
which  has  just  been  referred  to  ;  the  share  certificate,  &c.,  which  is 
usually  given  to  shareholders  ;*  most  of  the  internal  regulations 
appointed  by  companies  themselves  as  to  the  transfer  of  shares,  &C.'' 

The  non-observance  must  be  examined  with  respect  to  the 
exactly  opposite  conclusions,  the  rendering  a  person  a  shareholder 
or  not  a  shareholder. 

In  the  first  place  if  a  person  claims  to  be  a  shareholder  or  is  Effect  of 
claimed  as  such  and  does  not  legally  repudiate  the  claim,  then,  acquiescence  m 

.,,..,,  fixing  with, 

after  a  time,  undetermined  and  varj-mg  with  the  circumstances, 

'   Waterford,  &c.,  Ey.  Co.   v.  Pidcock,  (C.  P.)  121,  where  the  contrary  was  de- 

8  Ex.  279  ;  Bain  v.  Whitehaven  Ey.  Co.,  elded.     As  to  the  effect  of  the  existence 

3  H.  L.  C.  1  ;  Fowis  v.  Bntler,  4  C.  B.  of  two  sets  of  shares  with  the  same  num- 

N.  S.  469  ;  ardc,  p.  288,  notes  10  to  14.  bers,   see   London  &    County   Ass.    Co., 

2  Wolverhampton    W'works     Co.     v.  /onus's  Case,  27  L.  J.  (Ch.)  666. 
Haiokesford,  6  C.  B.  N.  S.  336  ;  5  Jur.  •*  Adayns's  Case,  13  Eq.  474,  483. 
N   S.  1104  ;  Birch's  Case,  2  De  G.  &  J.  °  Compare  part  iv.  chap.  vi. 

10  ;  British  Sugar  Co.,  3  K.  &  J.  408  ;  «  See  Curling  v.  Flight,  2  Ph.   613  ; 

Catchpoley.  Ambergate,  <S:c.,  By.   Co.,  1  Stewart  v.  Anglo-Calif.  Gold  Mining  Co. , 

E.  &  B.  111.  18  Q.  B.  736. 

3  Sast  Gloucester  By.  Co.  v.  Bartholo-  ?  See  Banger's   Case,    37  L.  J.  (Ch. ) 
mew,  L.  R.   3  Ex.  15.     Compare  Irish  292 ;  Ex  parte  Sargent,    17    Eq.    273  ; 
Peat  Go.  V.  Phillips,  1  B.  &  S.   629,  30  Weikersheim's    Case,    8    Ch.    831  ;    Ex 
L.    J.    (Q.    B.)    363  ;     Wolverhampton  parte  Contract  Corp.,  3  Ch.  105. 
W'works  Co.   v.  Haiokesford,  29   L.   J. 

TJ  2 


292 


SHARKS   AND   STOCK. 


he  will  become  a  full  member,  his  position  not  to  be  repudiated  by 
cither  himself  or  the  company.^ 
or  relieving  Similarly  the  opposite  result  may  occur.     If   a  person  enters 

from  liability,  j^^q  ^n  arrangement  to  become  a  member  and  no  further  steps 
are  taken,  the  essential  formalities,  &c.,  not  fulfilled,  but  the 
■whole  matter  left  in  abeyance,  then,  after  a  time,  the  affair  will  be 
deemed  off,  and  neither  the  company^  nor  its  creditors'  can  claim 
such  person  as  a  shareholder,  nor  a  fortiori  can  he  himself  claim 
such  position. 
Difference  With  regard  to   this  second  case  there  can  be  no  doubt  that 

Letween  these,  guch  an  agreement  can  in  this  way  be  dissolved,  but  it  seems 
also  quite  clear  that  not  only  stronger  and  more  conclusive 
evidence  of  laches  and  acquiescence  will  be  required  than  in  the 
former  case,  but  in  addition  the  laches  and  acquiescence  must  not 
be  tainted  with  fraud  or  collusion — in  other  words,  that  while 
slight  evidence  of  acquiescence,  &c.,  will  suffice  to  render  valid  an 
informal  agreement  to  take  shares,  yet  to  rescind  such  an  agree- 
ment there  must  be, 

(a)  clear  evidence  of  such  acquiescence,  &c.,  as  will  justify  the 
presumption  that  the  parties  waived  the  contract ;  and, 

(6)  an  absence  of  fraud  or  collusion  ;  and  it  may  be  added  that 
these  facts,  which  will  be  viewed  somewhat  strictly  in  favour  of 
the  company,  will  be  examined  even  more  stringently  when  it  is  a 
liquidator  or  creditor  of  the  company  who  is  attempting  to  fix 
such  individual  with  liability  as  a  member.* 

3.  Anomalous  Memhership. 

Various  special  forms  of  membership  remain  to  be  noticed — 
cases  whei'e  the  persons  had  originally  no  intention  to  become 
members,  but  where,  on  account  of  the  possession  of  shares  or 
stock,  they  have  in  contemplation  of  law  become  so. 

1.  Trustees.  —  For  various  reasons  shares  are  often  trans- 
ferred into  the  name  of  a  trustee  for  other  persons.  In 
such  case  the  trustee  is,  under  the  Companies  Acts,  the  person 
immediately  liable  in  respect  of  the  shares  so  standing  in  his 
name.  The  Compaaies  Act,  1862,  enacts  in  section  30:  "No 
notice  of  any  trust,  expressed,  implied,  or  constructive,  shall  be 
entered  on  the  register,  or  be  receivable  by  the  registrar,  in  the  case 
of  companies  under  this  Act  and  registered  in  England  or  Ireland." 


1.  Trustees. 

Shares  pur- 
chased by  a 
company  in  the 
name  of  a 
trustee  for 
itself. 


1  Sheffifld,  A-c.,R!t.  Go.  v.  Woodcock, 
7  M.  &  W.  574  ;  Barnes  v.  Penmll,  2 
II.  L.  C.  497. 

3  Soo  Irish  Peat  Co.  v.  Phillips,  1  B. 
&  Sm.  698. 

'  Soo    the    very  instructive    case    of 


Bargate  v.  Shortridge,  5  H.  L.  0.  297. 

■'  Bargate  v.  Shortridge,  5  H.  L.  C. 
297  ;  Best's  Case,  2  Do  G.  J.  &  S.  650 ; 
34  L.  J.  (Ch.)  623  ;  Murray  v.  Bush,  L. 
K,  6  H.  L.  37. 
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This  section^  has  been  construed  as  meaning  that  the  only  person, 
trustee  or  not,  who  can  be  recognised  by  a  company  is  the  one 
actually  on  the  register  whether  proceedings  be  had  in  equity^  or  at 
law.^     Such  trustee  is  therefore  directly  and  personally  liable.* 

This  is  quite  clear.     Possibly  the  section  will  not  be  extended 
beyond  fixing  the  de  facto  member  with  liability,  so  that,  in  other  Whether 
respects,  the  rights  of  a  cestui  que  trust  must  be  recognised,  e.g.,  reco<'nised. 
if  he  directs  the  company  not  to  pay  dividends  to  the  trustee.^ 

Trust  in  the  section  means  a  trust  in  the  ordinary  and  proper 
sense  of  the  word,  and  not  a  lien  or  the  like — for  instance  a  notice 
to  a  company  of  a  charge  on  shares  will  give  the  chargeo  priority 
to  the  company  itself  if  it  afterwards  in  respect  of  a  subsequent 
claim  by  itself  set  up  under  its  articles  a  "  first  lien "  on  the 
shares.^  So  successive  incumbrancers  of  shares  will  rank  ac- 
cording to  their  notices  to  the  company.'^ 

It  is,  of  course,  precisely  the  same  if  the  word  "  nominee "  be  Nominee. 
employed,  as  it  often  is.     Such  person  is  in  all  respects  a  trustee.^ 

This  applies  equally  although  the  trustee  is  a  trustee  for  the  Trustee  of 

.  ^  ^  private  person. 

company  itself.  In  Chapman  and  Barker's  Case^  a  shareholder 
in  a  company  borrowed  money  of  it,  and  transferred  some  shares  to 
a  nominee  of  the  company  as  a  security  for  the  loan ;  the  nominee 
was  placed  on  the  list  of  contributories  without  prejudice  to  any 
right  which  he  might  have  to  be  indemnified  by  the  company. 

In  all  cases  the  liability  of  the  trustee  is  unqualified  ^^ — is  not 
limited  to  the  amount  of  the  trust  estate.^^ 

But  under  some  circumstances,^^  and  indirectly,  the  cestui  que 
trust  is  sometimes  brought  into  immediate  contact  with  the 
company,  e.g.,  by  being  rendered  liable  for  the  shares  which  his 

'  In  the  Companies  Clauses  Act,  1845,  Tramways    Union,  14  Q.   B.    D.    42  J  ; 

sect.  20,  the  words  are  :  "The  company  Same  v.  Walker,  11  App.  20  ;  see  page 

shall  not  be  bound  to  see  to  the  execution  296,  notes  1  &  2. 

of  any  trxist,  whether  express,  implied,  '•  Bradfm-d  Banking  Co.  v.  Briggs,  12 

or  constructive,  to  which  any  of  the  said  A]ip.  29. 

shares  may  be  subject,"  and  the  receipts  '  See  cases   in  note   5  ;  and   compare 

of  the  trustees  are  to  be  sufficient  dis-  Moore  v.  North   Western  Bank,  1891,  2 

charges,  &c.     Hx  parte  Stewart,  Si  L.  J .  Ch.  599. 

Bky.  6,  13  "W.  K.  356.  ^  See  Sx  parte  Isaac   Bugg,  2  Dr.  & 

2  Chapman  and  Barker's  Case,  3  Eq.  Sni.  452  ;  King's  Case,  6  Ch.  196. 

361 ;     Universal     Banking     Corp.    e.p.  °  3   Eq.    361  ;    Cree  v.   Somervail,   4 

Chains,  16  W.  K,  451  ;  17  L.  T.  (N.  S.)  App.  648. 

637  ;  Kasu'm!s  Case  (Alb.  Arb.),  15  Sol.  '"  See  BelVs  Case,  and  the  other  cases 

J.  750.  arising  out  of  the  winding-up  of  the  City 

3  Cragg  v.   Taylor,  L.  E.  1   Ex.  148  ;  of  Glasgow  Bank,  4  App.  547. 

iUd.  2  Ex.  131.  "  Hoare's  Case,  2  J.  &  H.  229  ;  Leif- 

*  Unless  peculiar  countervailing  eqni-  child's  Case,    1    Eq.    231.       As    to    the 

ties  arise,  as  in  Saunder's  Case,  2  De  G.  position  of  a  trustee  in  bankruptc}',  see 

J.  &  S.  101  ;  or  the  trustee  has  specially  Levi  v.  Ayers,  3  App.  842. 

provided  against  personal  liability,  as  in  '^  Shares  held    in    trust    cannot  be 

Gray's  Case,  1  C.  D.  664.  attached  for  the  trustee's  debt.     Cooper 

'  See  Binney  v.  Iiice  Hall   Coal  Co.,  v.  Griffin,  1892,  1  Q.  B.  740  ;  Howard 

35  L.  J.  Ch.   363  ;   Socim  Genirale  v.  v.  Sadler,  41  W.  R.  126. 
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Indemnity. 


Married 
woman. 


2.  Executors. 


trustee  has  been  unable  to  pay  for.^  Tbis  also  occurs  where  the 
trust  is  merely  a  device  to  escape  liability  and  yet  obtain  the 
benefit.^  But  the  cestui  que  trust  can  never  be  directly  made 
liable  as  a  contributory.^ 

But  a  trustee  is  entitled  to  be  recouped  by  his  cestui  que  trust 
for  any  payments  which  he  may  have  to  make  on  account  of  the 
same  f  and  in  the  event  of  the  winding  up  of  a  company  for 
which  a  person  holds  shares  as  trustee,  he  can  prove  for  all  his 
liabilities  present  and  future,  arising  from  the  shares,  without 
regard  to  his  indebtedness  to  the  company  on  other  grounds." 

A  trustee  for  a  married  woman  is  entitled  to  indemnity  out  of 
her  separate  estate,"  unless  there  is  restraint  against  anticipation.''' 

2.  Executors  and  ccdministrators  form  another  class.  As  to 
their  testator's  shares,  they  are  not  liable  merely  as  being 
executors ;  ^  there  is  no  necessity  for  them  to  render  themselves 
personally  liable  thereon. 

Their  ancestor's  estate  remains  primarily  liable  for  all  the 
obligations  attaching  to  shares  belonging  to  it,  and  it  may  be 
administered  to  enforce  this  liability.'  It  is  the  duty  of  executors 
to  provide  for  this  liability ;  if  they  fail  to  do  this,  e.g.,  by  paying 
away  the  estate  in  legacies,  they  may  be  held  personally  respon- 
sible ;i''  and  it  seems  that  the  provisions  of  Turner's  Act  or  St. 
Leonards'  Act  will  afford  them  no  protection .^'^  Consequently 
executors  and  administrators  prima  facie  are  liable  only  in  their 
representative  capacity. 

Whenever  they  are  rendered  liable  in  respect  of  shares  forming 
part  of  their  ancestor's  estate  they  will  be  entitled  to  be  indemni- 
fied out  of  such  estate  and  by  the  persons  taking  it  to  the  extent 
of  the  assets  and  the  beneficial  interests  of  such  persons. ^- 

The  Acts  ^'  presume  that  they  will  not  become  so  liable,  and 
therefore  proceedings  rendered  necessary  in  the  administration  of 
the  estate,  e.g.,  the  acceptance  of  dividends,^'  will  not  alone  fix  them 


'  Hemming  v.  Maddick,  7  Ch.  395  ; 
Nntimml  Finmieial  Co.,  c.v  pnrlc  Oricntu! 
Bank,  3  Ch.  791.  Compare  Janus  v. 
May,  r..  K.  6  II.  L.  32S. 

"  Co.rs  Cast;  i  De  G.  J.  .t  S.  5S  ; 
Chinnnck's  Case,  John.  714,  and  similar 
cnsos  of  fictitious  tra,nsfers  ;  I'lni/i  and 
iHiarnian'a  Cisr,  13  Eq.  566. 

■'    William's  Casr,  1  C.  D.   r.7(i. 

■"  1/oarcs  Case,  2  J.  &  H.  229  ;  Crnsc 
V.  Fainr,  4  Cli.  441  ;  sec  JIvmmings  v. 
Maihlicit,  7  Cli.  395. 

'  lie  Xalioml  Financial  Co.,  e.v  parte 
Orienl.ai  Conimeiria/  Bank,  3  Cli.  791. 

n  Jlnller  v.  Cimpxhm,  7  Ei].  16. 

^  Slieriif'  V.  Hnll  r.  1  1  W.  R,  629  ;  1  '^ 
Jur.  N.  S.  -VIW 


'  Birkenhead,  t£-f.,  Ey.  Co.  v.  Cotes- 
worth,  5  Ex.  226  ;  Baird's  Case,  5  Ch. 
725. 

'■>  Turquand  v.  Kirby,  i  Eq.  123 ; 
Companies  Act,  1862,  ss.  99,  105. 

'»  Taylor  v.  Taylor,  10  Eq.  477. 

"  13  &  It  AHct.  c.  35  ;  22  &  23  Vict. 
0.  35  ;  and  Cole's  Executors'  Case  and 
BasselVs  Executors'  Case,  15  Sul.  J.  711 
and  790  respectively. 

'-  .fervis  v.  IVolferstan,  13  Eq.  18  ; 
IVIiittaker  v.  Kershaw,  45  C.  D.  320. 

'■'  8  &  9  Vict.  e.  16,  s.  21  ;  Companies 
Act,  1862,  ss.  76,  95,  105. 

1^  Ex  parte  Doyle,  2  11.  &  Tw.  221  ; 
Hamer's  Devisees,  2  De  G.  M.  &  G.  366, 
3,1  ,  Buhner's  Case,  ;'.:]  Ho.n-.  435. 


MORTGA(?EES.  295 

with  personal  liability.  It  is  only  acts  amounting  to  personal 
dealings  on  their  part  which  will,  though  such  acts  will,  involve 
them  personally.^ 

But  in  every  case  the  acceptance  of  new  shares  is  a  personal  not  No*  shares, 
a  representative  acceptance,  even  though  applied  for,  allotted,  and 
accepted  in  the  latter  character ;  ^  and  apparently  the  transfer  into 
their  own  names  of  existing  shares,  will  always  render  them  liable.^ 

3.  Mortgagees  will  also  similarly  be  responsible  for  the  payments  3.  Mortgagees. 
due  on  account  of  the  mortgaged  shares.'  Thus  in  lie  Patent 
Paper  Mfg.  Co.,  Addison's  Case,^  shares  had  been  issued  to 
Addison  as  a  security  for  a  loan  to  the  company,  and  on  repay- 
ment they  were  transferred  to  a  trustee  for  the  company,  but  the 
company  having  no  power  to  buy  its  own  shares,  Addison  was 
eight  years  later  placed  on  the  list.^ 

In  WeiJcersheim's  Gase.^  the  facts  were : — One  of  two  partners  Weikersnoim's 
in  a  foreign  firm  of  bankers,  lent  to  L.,  in  this  country,  a  sum  of  ''^^' 
money,  L.  executing,  by  way  of  security,  a  transfer  to  the  firm  of 
shares  in  a  company,  which  was  executed  by  the  above-named 
partner  in  the  name  of  his  firm,  and  the  transfer  was  approved  of 
by  the  directors.  L.  at  that  time  held  transfers  of  a  corresponding 
number  of  shares,  but  the  transfers  were  not  registered.  Some- 
time afterwards  the  transfer  deeds  were  left  at  the  office  of  the 
company,  and  the  transfers  were  registered,  the  registration  to  the 
bankers  being  dated  before  the  registration  of  the  transfers  to  L., 
and  being  in  the  name  of  the  bankers  as  a  firm.  The  loan  was 
afterwards  repaid,  and  the  shares  retransferred  to  L.  by  the  same 
partner,  he  executing  the  deed  in  the  name  of  the  firm,  and  the 
transfer  was  duly  registered.  Within  a  year  from  this  time  an 
order  for  winding  up  the  company  was  made.  It  was  held,  not- 
withstanding objections  on  account  of  informalities,  &c.,  that  the 
firm  of  bankers  were,  in  respect  of  these  shares,  liable  as  past 
members  of  the  company. 

It  would  seem  that  equitable  mortgagees  are  not  and  cannot  be  Equitable 
treated  as  shareholders.^  ™°  ^^"^ 

So  e  contrario  the  mortgage  by  a  director  of  his  shares,  does  Mortgage  by 
not  take  away  his  qualification.^ 

1  Barton  v.  L.  &  N.  W.  Ry.  Co.,  24  ■•  Price  and  Brami's    Case,  3   De  G.  & 

Q.  B.  D.  77,  86-7  ;  see  HalVs  Case,  1  Mae.  Sm.  146  ;  Royal  Bank  oj  India's  Case, 

&  G.  307  ;  Alexander's  Case,  15  Sol.  J.  L.  R.  i  Ch.  252. 

7SS  ;  and  eases  in  next  note.  ■'  L.  R.  5  Ch.  294. 

^  Spence's  Case,  17  Beav.  203  ;  Fearn-  ^  Compare  the   decision   in  Re  South 

side  and  Dean's  Case,  Dobson's  Case,  L.  Eastern  Ry.  Co.'s  Claim,  14  Eq.  10. 

R.  1  Ch.  231  ;  C unninghame  v.    City  of  '  Re  Land  Credit   Co.  of  Ireland,  L, 

Glasgow  Bank,    4   App.    C.    607.      See  R.  8  Ch.  831. 

■fackson  v.  Turquvnd,  L.  E.  4H.  L.  305  ;  ^  sichell's  Case,  3  Ch.  119. 

Mallorie's  Case,  L.  R.  2  Ch.  181.  "  Cuimning  v.  frescott,  2  Y.  &C.  (Ex.) 

=•  Buchan's  Case,  i  App.  C.  549  ;  Buff's  488  ;  ex  parte  Littledale,  6  De  G.  M.  & 

Executors'  Case,  32  C.  D.  301.  G.  714,  728.     Compare  Bulbrookv.Rich- 
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4.  Marriod 
women. 


Moreover  the  rights  of  mortgagees  are  not  altogether  to  be 
ignored — a  company  must  observe  notices  duly  given  to  it  ^  of 
mortgages  or  other  liens,^  and  successive  incumbrancers  will  rank 
according  to  the  time  of  giving  such  notice.^ 

4.  Married  women  may  be  shareholders  in  respect  of  their 
separate  estate  if  the  constating  instruments  do  not  forbid  this  ;  * 
and  the  husband  will  not  be  liable  if  the  company  have  clearly 
contracted  directly  and  solely  with  the  wife.' 


Shares  must 
bo  paid  for. 


Shares  at  a 
discount. 


SECTION   II. — PAYMENT   FOR   SHARES. 
SUB-SECTION   I. — REQUISITES   AS   TO   PAYMENT. 

The  capital  of  a  joint-stock  company  being  an  essential  element 
in  its  constitution,  it  is  plainly  inconsistent  with  this  principle,  and 
with  the  general  policy  of  the  Companies  Acts,  that  shares  should 
be  issued  except  for  an  equivalent  consideration.  Capital  which 
appears  to  be  subscribed  and  allotted,  and  is  so  styled,  but  for  which 
a  company  has  not  received  any  consideration,  evidently  never 
had  any  tangible  existence.  All  proceedings  tending  to  this  end 
are  discountenanced,  and  it  may  be  stated  broadly  that, 

113.  Shares  cannot  validly  be  given  away  or  otherwise  allotted 
save  for  an  equivalent  in  money  or  money's  worth. 

The  intention  of  the  legislature  is,  that  the  capital  should 
actually  be  subscribed  in  such  a  way  as  to  give  the  company  the 
value  thereof  Paid-up  shares,  however,  are  not  unfrequently 
issued  by  companies,  but  it  necessarily  follows  that  such  an  issue 
is  Ultra  Vires,  at  least;  to  this  extent,  that  on  a  winding  up  {a)  the 
original  parties  taking  such  shares  if  they  still  retain  them,  and  if 
not  (b)  persons  who  hold  the  shares  and  have  taken  with  knowledge,^ 
will  be  contributories  in  respect  thereof — unless  in  either  case  an 
equivalent  in  money's  worth,''  was  given  for  them.  To  relieve  from 
the  payment  in  money,  the  consideration  must  be  something 
given  to  the  company  after  it  is  formed ;  what  is  given  on  its 
behalf  before  its  formation  will  not  do.** 

Whether  this  principle  taken  alone  and  apart  from  special 
considerations  arising  in  respect  of  registered  companies  would 

Ltmrd's  Oasc,  1  De  G.  F.  &  J.  533.  See 
Daltonv.Mid.  Ry.  Go.,  13  0.  B.  474, 
22  L.J,  (C.  P.)  177. 

^  See  Waterhouse  v.  Jmrusson,  L.  R. 
2  Se.  &  D.  29 ;  Gnest  v.  Worcester  Ry. 
Co.,  L.  R.  4  C.  P.  9  ;  flpargn's  Case  8 
Ch.  407  ;  Btuih's  Case,  9  (Jh,  554. 

^  l>ruinmo7id's  Case,  4  Oil.  772  ;  Pell's 
Case,  5  Oh.  11  ;  SchrSder's  Case,  11  Eq. 
131  ;  Dent's  and  Forbes' s  Case,  8  Ch 
7t)8. 

"^  Re  Baglan  Hall  Golliery  Co.,  5  Ch. 
346. 


mond  Cons.  Jfiiiinii  Co.,  9  V.  D.  610  ; 
JJaiiiliridijc  V.  Siiiii/i,  41  C.  D.  462. 

'  See  7i'.i'  pnrlc  J/oiilloii,  1  Do  G.  &  J. 
163  ;  J!  rod  ford  Jlnnkiii;/  Co.  v.  Brigffs, 
12  A  pp.  29. 

-  Mortiii  V.  Scdgiviek,  9  lii-av.  333; 
Aitvry,  dr.,  Itij.  Co.  v.  Moss,  14  Boav. 
(il  ;  Cimriiiiini  V.  J'rfscoll,  2  Y.  &  C. 
(Kx.)l8S. 

•'  Casus  ill  last  two  notes. 

'  Mnllliewmaiis  Case,  3  Eq.  781  ;  see 
ViKjli  and  iS/inrinim's  Cfr.sv,  18  Eq.  566. 

'  Aiiiins's  Case,  1   Do  (1.  &   Sm.  560; 
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prevent  the  issue  of  shares  at  a  discount  or  for  less  consideration 
than  their  nominal  value  is  perhaps  doubtful.  Upon  prin- 
ciple it  would  seem  not.  It  is  argued  that  shares  are  issued 
merely  to  get  money,  as  so  are  debentures,  and  these  may  be  sold 
at  a  discount.^  But  in  this  country  it  is  now  finally  determined  Registered 
that  a  registered  company  cannot  issue  shares  at  a  discount.^  As  '^o™P'">'«s. 
regards  other  companies,  the  Companies  Clauses  Act,  1863,^  allows 
this  in  respect  both  of  shares  and  of  stock.*  But  in  the  United 
States  such  an  issue  has  been  held,  though  not  without  dissent,  to 
be  illegal  when  made  by  the  governing  body  under  their  general 
powers.^ 

Though  the  general  principle  as  above  stated  is  now  quite 
established,  yet  difficulties  may  arise  in  the  practical  application 
of  it.     In  the  fi.rst  place, 

114.  A  person  who  contracts  to  take  shares  of  any  kind  or  Conditional 
under  any  condition    can   onlj'  be    compelled    to    do  '=o"'^'^a°'- 
exactly  what  he  has  contracted  to  do. 

This  qualification,  if  such  it  be,  is  clear.     A  contract  to  take 
shares  is  like  any  other  contract — one  which  binds  both  parties  to 
what  they  have  agreed,  nothing  more  nor  less.     Consequently,  the 
first  question  is — has  the  person  agreed  to  take  paid-up  shares  and  A  person  may 
nothing  else ;  or  has  he  agreed  in  any  event  to  take  shares,  and  i,™d-up  shares 
to  call  and  deal  with  them  as  paid  up  if  and  so  far  as  the  law  ""'y- 
allows  ? 

The  answer  is  all  important  in  determining  the  liability.  If  it 
be  the  affirmative  to  the  former  part  of  the  question,  then  the 
party  is  entitled  to  paid-up  shares,  and  cannot  be  fixed  with  other 
liability.  In  Ashworth  v.  Bristol  &  North  Somerset  Ey.  Go.,^  by 
a  written  agreement,  the  directors  of  a  company  agreed  to  transfer 
to  the  plaintiff  675  fully  paid-up  shares  in  the  company  as  a 
security  for  moneys  advanced  by  him  on  their  promissory  notes. 
They  subsequently  registered  the  plaintiff  as  the  holder  of  675 
partly  paid-up  shares.  The  plaintiff  being  threatened  with  pro- 
ceedings by  judgment-creditors  of  the  company,  applied  to  the 
Court  to  rectify  the  register  and  restrain  the  judgment-creditors 
from  proceeding  against  him  at  law ;  and  Wood,  V.-C,  held  that 

'  Re-  Anglo- DanuMan,  &e.,  Co.,  20  Eq.  Truer,  52  Amer.  449,  64  Iowa.  469. 
339.  *  FosdicJc  v.  Hturgcs,  1  Biss.  256  ;  Fis/c 

2  Not  even  under  a  registered  contract.  v.   Vliimgo,  &c.  RB.  Co.,  53  Barb.   513  ; 
^eepost,  p.  299.  WBrien  v.  Same,  ibid.  568.     See  contra, 

3  30  &  31  Viet.  c.  127,  ss.  27-29.  KnowUon  v.  Congress,  die,  ,'^pring  Go. 
*  It  seems  settled  intlie  United  States      57  N.  Y.  518.  ' 

that    no     mercantile     corporation     can  «  15  L.    T.   N.  S.   561  ;  similarly  de- 

validly  issue  shares  at  a  discount,  Union  cided  in  Guest   v.    Worcester,  &c.,    Ry. 

Mutual  Life  Ins.  Co.  v.  Frear  Ston£  Go.  Co.,  L.  R.  4  0.  P.  9. 
37  Amer.  129,  97  111.  537  ;  Jackson  v 


298  SHAEES   AND   STOCK. 

the  company  had  no  authority  to  place  the  plaintiff  on  the  register 
in  any  other  capacity  than  as  the  holder  of  fully  paid-up  shares, 
and  granted  an  injunction  to  restrain  the  company  from  allowing 
his  name  to  remain  there  otherwise  than  as  the  holder  of  fully 
paid-up  shares. 

It  is  the  same  with  registered  companies — apart  from  the  effect 
of  the  Companies  Act,  1867,  if  the  only  contract  which  a  person 
has  expressly  made  with  a  company  or  which  is  attempted  to  be 
implied  against  him  is  to  take  fully  paid  shares,  he  cannot  be 
fixed  with  unpaid  shares.^ 

This  principle    applies   in    other  cases  than  those  of  paid-up 

shares.      Many  persons   accept   shares   from   or    on    behalf  of  a 

company,  not  intending,  but  in  the  result  held,  to  be  liable  for 

Trustees,'  them.     But  by  proper  stipulations  they  can  provide  against  this. 

Thus  trustees,^  nominees,^  and  mortgagees*  of  a  corporation  may 


nominees, 


contracting  for  accept  its  shares  under  such  explicit  and  carefully  worded  con- 
paid-up  shares.    ...  ,     .  ,.,.,.,.  ,     ,         .    ,        ,         , 
ditions,  as  not  to  incur  liabuity  m  respect  thereof,  though  under 

ordinary  circumstances  such  persons  are  in  the  position  of  ordinary 

shareholders. 

115.  Shares  must  be  paid  for,  but  not  necessarily  in  money, 
and  the  amount  of  the  consideration  will  not  be 
examined  by  the  Courts. 

This  proposition  is  fully  established  with  regard  to  all  cases  that 
are  not  within  section  25  of  the  Companies  Act,  1867.' 

On  the  other  hand,  if  a  party  has  agreed  to  take  the  shares  at  all 

events,  although  he  may  have  implied  or  intended  that  they  should 

be  paid  up,  or  that  he  should  be  allowed  to  pay  for  them  in  other 

ways  than  by  cash,  he  will  be  fixed  with  them  to  satisfy  their  full 

nominal  amount;   and  if  this  liability  is  not  discharged  before 

a  winding-up  he  must  then  pay  for  them  in  cash." 

Tersons  sup-  This  oftenest  happens  when  persons  dealing  with  a  company, 

plying  goo(ls,_^  tradesmen  and  the  like,  agree  to  take  payment  for  their  articles,^ 

for  by  shares,     or  for  their  work,  e.g.,  as  agents,^  in  shares.    It  has  often  been  held 

that  the  person  so  contracting  has  made  a  present  contract  to  take 

shares  coupled  with  a  collateral  arrangement  as  to  payment,  and 

therefore  he  has  been  absolutely  fixed  with  a  definite  number  of 

shares.    As  Lord  Cairns,  L.J.,  said  in  Elkingtons  Case^ :  "The 

'  ITiv/'s  Oii.v,  10  Ch.  (i93;  DeRiii-icrne's  "An   agreement  that   a   shareholder 

Oiif'r,  5  C.  D.  S06,S'ii;  Aitderfon's  Case,  shall   not   be   liable   for   calls,  is   Ultra 

7  C.  D.  75,  95.  Vires  ;  Bunn's  Case,  1  De  G.   F.   &  J. 

2  Saiiiulrrs'  Cajse,  2  D,-  G.  J.  &  S.  101.  275,  295-9  ;  ex  parte  Clark,  7  Eq.  550. 
Sec  Chapman  and  Harkrr's  To*-,  3  Eq.  i  PellaU's  Case,  2  Ch.  527  ;  Elkington's 
361,  C<hv,  2  Ch.  511  ;  Alabaster's  Case,  7  Eq. 

3  draii's  Ca.ic,  1  C.  X).  664.    _  273  ;  Stace  and  Worth's  Case,  4  Cli.  682. 
■I  /,'<:  iioiUh  Hastei'n,  Ey.   Co.'s  Claim,  ^  Simpson's  Case,  4  Ch.  184;  Bridget's 

14  K,|.  10.  C,i.v,  5  Ch.  305. 

'■  Sio  L'asos  in  notes  7  and  8.  "■'  Ubi  supra. 
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real  point  for  determination  in  this  case  might  be  said  to  be  this 
— Did  Messrs.  Elkington  intend  and  agree  to  become  members 
and  shareholders  in  prcesenti,  with  a  collateral  agreement  as  to 
what  should  be  the  effect  of  their  becoming  shareholders  ?     Or,  on  is  the  contract 

the  other  hand,  did  Messrs.  Elkington  agree  that  if  and  when  a  absolute  or 

/  .  '  conditioiial  ? 

certain  preliminary  condition  should  be  performed,  and  not  other- 
wise, they  would  become  members  and  shareholders  ?  To  these 
questions  a  sufficient  and  conclusive  answer,  to  my  mind,  would 
be  given  by  the  facts  which,  up  to  this  time,  I  have  referred  to. 
It  appears  to  me  that  it  would  be  impossible  to  do  otherwise  than 
answer  the  first  of  these  questions  in  the  affirmative,  namely,  that 
Messrs.  Elkington,  whatever  may  have  been  the  collateral  agree- 
ment as  to  the  effiact  of  their  becoming  shareholders,  did  agree  to 
become  members  and  shareholders  in  prcesenti." 

SUB-SECTION  II. — EFFECT   OF   THE   COMPANIES   ACT,  1867. 

1.   General  Principles. 

116.  Shares  must  be  paid  for  in  money,  or  in  what  is  its  legal 
equivalent. 

The  25th  section  of  the  Companies  Act,  1867,  with  respect  to  Payment  in 
registered  companies,  imposes  an  additional  requisite,  viz.,  that 
every  share  shall  be  deemed  issued,  "  and  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the  same 
shall  have  been  otherwise  determined  by  a  contract  duly  made  in 
writing,  and  filed  with  the  registrar  of  joint  stock  companies  at  or 
before  the  issue  of  such  shares.'' 

This  enactment  has  hitherto  been  construed  stringently,  and 
persons  have  been  in  several  instances  made  contributories  who 
have  given  ai'ull  equivalent  for  their  shares,  but  which  equivalent 
has  not  amounted  to  a  payment  in  cash.i 

It  is  so  explicit,  "  the  whole  amount "  in  cash,  that  evidently  Discount, 
shares  may  not  be  issued  by  registered  companies  at  a  discount,^ 
a  statement  which  was  doubted  for  many  years,  but  was  explicitly 
affirmed  as  a  principle  by  the  House  of  Lords  in  Ooregum  Gold 
Mining  Go.  v.  Roper.^  This  may,  however,  be  done  by  companies 
within  the  Companies  Clauses  Act,  1863.* 

la  investigating  this  section,  the  two  main  questions  are  : —  Effect  of  the 

1.  What  is  a  payment  in  cash  1 

1  Clelatid's  Oase,  L.  R.  14  Eq.  387  ;  568  ;  Neuse  River  Nav.  Co.  v.  Oommis- 
Pritchard's  Case,  L.  R.  8  Ch.  956  ;  but  sioners  of,  &c.,  7  Jones  N.  C,  276.  But 
see  FothergiU's  Case,  L.  R.  8  Ch.  270  ;  see  KnowUon  v.  Conaress,  <S;a.,  S^mng 
Maynard's  Case,  L.  R.  9  Ch.  60  ;  Coates's  Co  ,  57  N.  Y.  518. 

Case,  L.  R.  17  Eq.  169,  '  1892,  A.   C.  125  ;  Re  Almada,  tCc, 

2  So  decided,  i.e.,  that  -snoh  issue  is  Co.,  38  C.  D.  415  ;  Re  IVeymoiUk,  d-c, 
illegal,  in  Fisi:^f.  Chimgo,  Sc.,  RR.  Co.,       Steam  Packet  Co.,  1891,  1  Ch.  66. 

53  Barb.   513  ;  O'Brien   v.   Same,   ibid.  "  30  &  31  Vict.  u.  127,  ss.  27-9. 
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What  is 


2.  What  is  a  contract  duly  made  in  writing  and  filed  ? 

As  to  the  former,  "  if  the  circumstances  relied  on  would  in  an 
payment?  action  for  the  money  due  upon  shares  be  evidence  only  in  support 

of  a  plea  of  accord  and  satisfaction,  this  section  would  prevent 
their  being  a  good  defence;  but  if  they  would  support  a  plea  of 
payment,  then  the  25th  section  did  not  prevent  their  being  a  good 
defence."  ^ 
(1.)  By  cash  ;  Consequently  there  will  be  payment : — (1)  by  actual  payment 
(2.)  By  setting  in  cash ;  (2)  by  setting  off  against  the  shares  in  question,  they 
due!'  ^  '"*  being  properly  identified,^  and  crediting  them  with,  any  debt 
actually  due  and  payable  in  money^  eo  tempore  from  the  company 
to  the  shareholder,  whether  in  respect  of  (a)  any  property,  good- 
will, &c.,  acquired  by  the  company,*  or  (6)  any  debt  due  and 
payable  at  the  time  of  the  issue,  which  it  is  agreed  shall  be  set 
off  against  the  identical  shares  in  question  j^  (3)  by  similarly 
setting  off  a  debt  similarly  due  to  a  third  party  ;^  (4)  by  setting 
off  against  future  calls  a  debt  now  due  from  the  company  to  the 
shareholder.'' 

But  it  seems  that  no  other  arrangement,  whatever  its  form  or 
intent,  not  coming  within  one  of  these  four  rules,  will  be  allowed 
to  be  payment  in  cash.^ 

Therefore  if  the  true  construction  of  an  agreement  between  a 
person  and  a  company  is  that  the  former  shall  supply  materials, 
work,  services,  &c.,  to  the  company,  and  shall  take  a  specified 
number  of  shares  in  lieu  of  or  against  the  money  payments,  so 
that  the  only  liability  of  the  company  is  to  pay  in  shares,  not  in 
money,  this  contract  must  be  registered,  or  in  a  winding-up  the 
other  party  will  be  liable  for  the  shares,  and  not  be  able  to  set  off 
against  them  the  amount  due  to  him  from  the  company  as  damages 
or  otherwise.^ 

It  was  similarly  decided  in  a  case  where  the  publisher  of  a  paper 
agreed  to  advertise  a  companj'^,  and  to  be  paid  by  shares  for  which 
he  then  applied.^" 

1  Fer  Mellish,  L.  J.,  8  Ch.  41-1.  «  Fcrrao'sCasc,  9  Ch.  355;  Hartley's 
Query,  however,  whether  this  statement  Cam-,  10  L'li.  157.  Compare  contrary 
is  nltogethor  free  from  doubt,  see  ex  liecisions  ami  dicta  in  CManrVs  Case,  14 
jMrle  Zoutpansbcrg  Proxpatimi  Co.,  1891,  E(|.  387  ;  Forbes  and  Jvdd's  Case,  5  Ch. 
1  Ch.  119.  2rJ.  ;  Frascrs  Case,  42  L.  J.   Ch.  358, 

2  FollHTi/iirs  Case,  8  Ch.  270  ;  Dcnl's  21  W.  R.  642,  ^8  L.  T.  N.  S.  168  ;  and 
Caxe,  8  Ch.  768.  uote  (1)  above. 

^  See  notes  6  and  8.  '  He  Jones,    Lloyd  cfc   Co.,  41   C.   D. 

*  Span/us    Ca.si;    8    Ch.     407  ;   May-  159. 

nard's  Ca.v,  9  Ch.  60.    See  also  Fcn-ao's  "  Fraser's   Case,    Cleland's    Case,   and 

(fd-w,  9  Cli.  355  ;  Baii-ow-in-Funiess,  cK-.,  ex  parte  Zoutpansberg  Prospecting  Co., 

Co.,  11  C.  D.  400.  uhi  supra, 

'-  Adamsm's   Case,    18    Ki|.    670;   ex  ^  Black  d^  Co.'s  Case,  S  Ch.  25i. 

parte    }Vils..»,    22   W.    li.    7(i6,    "W.    N.  ">  Pagiii  lO  GilVs  Case,  6  C.   D.  681  ; 

1874,    139.      Comiwve  Cunle-i's   Case,  17  Andress    Case,    8    C.    U.    126;    IVhite's 

K(|.  169,  Case,  12  C.  D.  511. 
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Secondly.     The  contract  duly  made  in  writing  (1)  usually  is  What  is  a 
and  ought  to  be,  as  the  language  implies,  an  ordinary  written  writing? 
agreement  between  the  company  or  its  authorised  agents  and  the  (l.)  An  ordin- 
individual  shareholder,  contained   either  in  one   document  or  in  ^^^  *"  "'^' 
several  documents  connected  on  the  face  of  them,  and  the  whole 
registered.^     Therefore  (2)  a  provision  in  the  articles  of  association    (2.)  Agreement 
to  this  effect  will  not  ordinarily  suffice  ;^  though  under  special  cir-  ^'^  ^^^  articles, 
cumstances  where  a  cost  book  company  was  turned  into  a  registered 
company,  and  the  property  was  by  the  articles  expressed  to  be 
transferred  to  the  new  company  for  paid-up  shares  therein,  and 
all  the  partners  signed  the  articles,  this  was  deemed  sufficient.' 
Further  (3)  the  contract   must   be   one   binding  both  sides  ;    an  ^3.  jj-^^^  ^^^^^ 
agreement  not  accepted  in  writing  is  not  such  a  contract  as  is  totii. 
required  by  the  Act.* 

The  words  of  the  section  are  that  the  shares  shall  be  deemed 
issued  and  "  held  "  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash.  Construing  the  word  "  held  "  strictly,  the  section 
would  apply  to  every  person  into  whose  holding  any  shares  might 
come.  It  has,  however,  been  decided  that  where  shares  have  been 
allotted  as  fully  paid,  which  are  not  so  within  the  statute,  and 
there  is  no  registered  agreement,  and  the  company  has  issued 
certificates  expressing  that  the  shares  are  fully  paid,  then  the 
company  and  its  liquidator  will  be  estopped  from  setting  up  that 
the  shares  are  not  fully  paid  as  against  every  bond  fide  holder 
who  has  received  the  shares  without  knowing  of  any  defect.^ 

Thirdly.  The  contract  can  affect  only  the  nature,  not  the 
amount,  of  the  consideration.^ 

2.  The  Act  may  not  apply. 

117.  The  Companies  Act,  1867,  does  not  necessarily  apply  to 
an  agreement  to  take  shares,  so  as  to  make  the  person 
agreeing  bound  in  every  case  to  pay  cash  for  them. 

In  considering  this  section  there  is  a  preliminary  point  to  be 
borne  in  mind.  The  section  may  not  apply  at  all.  As  already 
pointed  out,''  a  person  can  be  compelled  to  carry  out  only  such 
contract,  to  take  shares  or  otherwise,  as_he  has  bound  himself  to  do. 

This,  however,  applies  only  while  the  contract  remains  execu-  contract 
tory.     If  a  contract  by  a  person  intending  to  take  as  fully-paid  executory. 

1  Fothergill's  Case,  8  Ch.  270.  118. 

2  Pritchard's  Case,  8  Ch.  956  ;  Crick-  '  Burkinshaw  v.  Nicolls,  3  App. 
mere's  Case,  L.  K.  10  Ch.  614.  1004  ;  Be  A.  W.  Hall  <&  Co.,  37  C.  U. 

3  Ee  Appletreewick   Mining    Co.,    18  712. 

Eq.  95,  and  cases  there  cited.  *  Ante,  p.  299,  n.  3. 

■•  Re  New  Eberhardt   Co.,    43  C.   D.  ?  Ante,  pp.  297-8. 
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shares,  which  in  law  are  not  fully  paid,  has  been  completed  by 
the  issue  to  him  of  certificates,  and  the  placing  his  name  on  the 
register,  then  in  law  (1)  he  is  a  shareholder,  and  (2)  his  shares 
are  not  fully  paid.^  He,  therefore,  must  pay  for  them  unless  the 
circumstances  are  such  that,  the  company  being  still  a  going 
concern,  he  is  entitled  to  have  the  register  rectified  and  the 
contract  discharged.^ 

But  while  the  contract  remains  executory,  then  if  the  company 
or  its  liquidator  attempts  to  enforce  it,  this  can  be  done  only  by 
giving  to  the  other  party  what  he  has  contracted  for,  viz.,  fully- 
paid  shares.' 
Implied  The  principle  applies  a  fortiori  where  there  is  no  actual  con- 

tract to  take  shares,  but  the  attempt  is  made  to  imply  one,  as  is 
shown  by  the  case  of  J?e  Weslm-^  of  Canada  Oil,  dsc,  Co^  The 
facts  were  as  follows : — W.  entered  into  an  agreement  with  a 
person  as  trustee  of  an  intended  company  for  the  sale  to  the 
company  of  a  property  for  a  certain  sum  in  cash  and  a  certain 
number  of  fully  paid-up  shai-es.  The  agreement  was  not  to  be 
binding  unless  adopted  by  the  company  when  formed.  The  com- 
pany was  formed,  and  the  agreement  was  set  out  in  the  articles. 
W.  applied  to  the  appellants  to  become  directors,  which  they 
agreed  to  do  upon  his  promising  to  transfer  to  them  fully  paid-up 
shares  to  qualify  them.  They  acted  as  directors,  and  adopted  the 
agreement  for  sale.  The  number  of  shares  requisite  for  the  quali- 
fication of  a  director  was  five,  but  after  the  completion  of  the 
purchase  thirty  paid-up  shares  were,  by  the  direction  of  W., 
allotted  to  each  of  the  appellants,  and  they  were  entered  on  the 
register  as  holders  each  of  thirty  fully  paid-up  shares,  and  received 
certificates  to  that  effect.  An  order  was  afterwards  made  for 
winding  up  the  company,  and  the  Master  of  the  Rolls  settled 
them  on  the  list  of  contributories  for  thirty  unpaid  shares  each. 
The  Court  of  Appeal,  however,  reversed  this,  holding  that  the 
appellants,  as  to  the  shares  allotted  to  them,  stood  in  the  same 
position  as  if  those  shares  had  been  allotted  to  W.,  and  transferred 
to  them  by  him  ;  that  they  personally  made  no  contract  with  the 
company  ;  and  that  W.'s  only  contract,  which  alone  as  a  contract 
could  be  enforced  against  either  them  or  him,  was  for  paid-up 
shares.  "  Beyond  all  question,  they  never  made  themselves  liable 
to  take  any  shares  at  all— they  never  contracted  to  take  shares  or 

1  lie  London  Celluloid  Co.,  39  C.  D.  '  Ai-aot's  Case,  36  C.  D.  702  :  see  42 
]90.  C.  D.  112,  118. 

2  But  the  mei'o  fact  that  the  company  ■•  Carling,  Hespclcr,  and  n'alsh's 
is  not  in  winiiing-up  will  not  suffice—  Casrs,  1  C.  D.  115  ;  Gray's  Case,  1 
;,'.:  liaUway  Time  Tables  Co.,  12  C.  D.  C.  D.  664.  Compare  ex  parte  Daniell, 
OS,  where  the  applicant  failed.  1  Do  G.  &  J.  372. 
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to  pay  for  shares — the  only  contract  between  thom  and  the  com- 
pany was  the  contract  that  arises  from  the  fact,  that  certificates  of 
the  shares  as  paid-up  shares  were  sent  to  them,  and  they  accepted 
those  certificates.  If,  therefore,  the  case  depends  on  a  contract 
lietween  them  and  the  company,  the  contract  must  either  be 
approbated  or  reprobated.  If  the  contract  was  a  contract  that 
they  would  take  paid-up  shares,  we  cannot  convert  that  into  a 
contract  to  take  unpaid  shares." 

3.  Other  incidental  matters. 

A  few  other  points  may  be  noticed,  viz. : — 

1.  Shares  issued  as  paid  up  under  an  improper  or  delusive  con-  Delusive 
tract  which  has  actually  been  registered  are,  it  seems,  considered  <'™*™''*- 
to  be  paid  up  in  the  hands  of  bond  fide  transferees,^  the  liability 
apparently  remaining  in  the  transferors.'' 

2.  There  is  not  primd  facie  a  duty  on  the  company^  to  see  to  issue  of  shares. 
the  registration  of  a  contract,  but  if  the  company  agrees  to  do  so, 

or  if  there  is  good  consideration  for  the  issue  of  the  proposed 
shares  as  fully  paid,  then  in  the  event  of  the  holder  being  held 
liable  on  them,  he  will  be  allowed  to  prove  in  damages*  against 
the  company. 

3.  If  by  mistake  the  shares  have  been  issued  before  filing  the 
contract,  and  the  allottees  are  ignorant  of  the  omission,^  the  Court 
of  Chancery  will  rectify  the  register,  and  direct  a  cancelling  of  the 
certificates  and  re-issue  thereof  after  registration;^  and  the  company 
may  do  the  same  propria  motuJ 

4.  The  shares  must  be  properly  identified,^  though  there  is  no   shares 
necessity  that  they  should  be  actually  numbered  or  otherwise  iilentified. 
specifically  described  in  the  registered  contract.^ 

SUB-SECTION  III. — CALLS. 

Companies  having  their  capital  divided  into  shares  have,  as  powertomake 
incident  thereto,  the  power  to  make  calls.  calls  generally 

It  is  purely  a  question  of  internal  arrangement  in  whom  this  directors. 

1  Bush's  Case,  9  Ch.  554.  ^   7  Hartley's  Case,  10  Ch.  157.     Qimre, 

2  See  IVaterhouse  v.  Jamieson,  L.  E.  if  in  such  case  the  comnjaiiy  can  be  coin- 
2  Sc.  App.  29  ;  Spargo's  Case,  8  Ch.  pelled  to  do  this  ;  see  last  two  cases  ; 
407,  410,  per  Mellish,  L.  J.  and  compare  sect.  26  of  the  Act,  and  Re 

^  Blyth's  Case,  4  C.  D.  140:  lie  Stranton  Jron,  &c.,  Co.,  16  Eq.  559; 
Eailway  Time  Tallies  Co.,  42  C.  D.  98.         Ward  v.  DowUiuj,  19  L.  T.  N.  S.  277  ; 

*  Mudfords  Claim,    14   C.    D.    634  ;       and  oases  in  notes  3  and  4. 

exparte  Appleyard,  18  C.  D.  587.     But  ^  FothergiU's  Case,  8  Ch.  270  ;  Deitt's 

see  re  Addlestone  LiTwleum  Co.,  37  C.  D.  Case,  ibid.  768. 

191.  ^  Re    Buenos   Ayrcs,    tbe.,   Ry.    Co., 

'  Droitwich,  Salt  Co.,  22  "W.  R.  767,  W.    N.   1875,   p.  59  ;  Re  Drnninio-fi  of 

W.  K.  1874,  133.  Canada  Co.,  46   L.   T.    682 ;  Re  Delta 

*  Denton  Colliery  Co.,  ex  parte  Shaw,  Syndicate,  Forde's  Case,  33  W.  E.  839, 
18  Eq.  l*!.  54  L.  J.  Ch.  724. 


304 


SHARES   AND    STOCK. 


De  facto. 


Board 
meetings. 


Calls — when. 


power  is  vested.  It  will  generally  be  in  the  directors  ;  and  where 
it  is  so,  a  call  made  by  those  who  are  actually  directors,  and  not  yet 
removed,^  (semble  even  though  they  were  improperly  elected,^)  will 
be  good.  But  if  made  by  persons  not  having  the  power,^  or  not 
acting  at  a  board  meeting  when  this  is  required,*  or  when  the  re- 
quisite number  is  not  complete,^  the  call  will  be  simply  nugatory, 
though  other  trifling  irregulaiities  will,  of  course,  not  vitiate.* 

Apparently  in  the  case  of  registered  companies  in  the  absence 
of  special  provisions,  calls  must  be  by  formal  resolution  at  a  board 
meeting.^ 

Calls  may  be  made,  at  least  in  the  case  of  companies  within  the 
Companies  Clauses  Act,  184.5,^  and  apparently  in  the  case  of 
other  companies  also,^  payable  by  instalments. 

Power  is  often  taken  to  receive  in  advance  sums  remaining 
uncalled  upon  shares.^" 

Calls  must  in  all  respects,  both  as  to  times  and  amounts,  be 
made,  whether  by  the  company  in  general  meeting  or  the  directors, 
in  such  a  way  as  to  press  equally  upon  all,^^  and  for  the  further- 
ance of  the  corporate  purposes,  i.e.,  for  the  bond  fide  purpose  of 
obtaining  capital,  and  not  to  enable  any  particular  members  ^^  to 
escape  or  lessen  their  liability. 

Barge's  Case^^  shows  how  strictly  the  meaning  of  calls  and  the 
exercise  of  a  power  to  make  calls  will  be  construed.  There  certain 
shareholders  had  advanced  £3  per  share  to  the  company,  with  the 
option  that  they  could  treat  the  advance  as  payment  on  account  of 
calls.  The  company  being  wound  up,  it  was  nevertheless  held 
that  they  must  pay  up  their  calls,  and  could  only  prove  for  their 
advance  as  a  loan. 


'  Swansea  Dock  Co.  v.  Leeien,  20 
L.  J.  (Ex.)  447.  Compare  Soutluimplon 
Dock  Co.  V.  Eiclmrds,  1  Man.  &  Gr.  448  ; 
York,  &c.,  BE.  Co.  v.  Ritchie,  40  Me. 
425  ;  Hays  v.  Pittsburgh  MR.  Co.,  38 
Penn.  St.  81. 

-  JSakrightY.  ZoganspoH  RR.  Co.,  13 
luii.  104.  See,  however,  the  cifect  of 
Garden,  Gully  Minimj  Co.  v.  McListcr, 
L.  K.  1  App.  39  ;  poM,  p.  321. 

'  Howbeach  Coal  Co.  v.  League,  5 
H.  &  N.  151. 

*  Kirk  V.  Bell,  16  Q.  B.  290.  And 
see  post,  part  iii.  chap.  v. 

'  Botlomlcy's  Case,  1(J  C.  D.  681. 

"  Jirilish  Hugar  Jlejiniiuj  Co.,  3  Iv.  & 
J.  408  ;  Shaekleford,  Ford  ifc  Co.  v. 
Dangcrfield,  1..  R.  3  C.  P.  407  ;  Slicf- 
field  Ry.  Co.  v.  Woodcock,  5  M.  &  W. 
674. 

'  Johnson  V.  LijilliiS  Iron  Agency,  5 
0.  D,  687  ;  Re  Catvley  tfc  Co.,  42  C.  D. 
209. 

»  Ambergatc  Ry.   Co.  v.  CouUhard,  5 


Ex.  459  ;  ^Wth  Western  Ry.  Co.  v. 
M'Midiael,  6  Ex.  273. 

'  See  Leuns's  Case,  28  L.  T.  N.  S. 
396. 

i»  See  Tal.le  A,  cl.  7  ;  Poole's  Case,  9 
C.  D.  322  ;  Re  Jams,  Lloyd  *  Co.,  41 
C.  D.  159. 

"  Preston  v.  Grand  Coll.  Dock  Co.,  11 
Sim.  327. 

'-  See  Richmond  and  Painter's  Cases, 
4  K.  &  J.  305,  as  to  calls  made  favouring 
private  members  ;  and  as  to  directors, 
Gilbert's  Case,  5  Ch.  559  ;  Habershon's 
Case,  5  Eq.  286,  where  a  director  at- 
tempted to  set-off  against  a  call  a  deben- 
tm-e  of  the  company  not  yet  due  ;  Sykes's 
Case,  13  Eq.  255 ;  and  Ranee's  Case,  6 
Ch.  104,  115  ;  and  Adamson's  Case,  18 
Eq.  670,  where  the  arrangement  was 
perfectly  good  and  upheld.  See  also 
Sagory  v.  Dubois,  3  Sandf.  (Ch. )  466 ; 
Haysv.  Pittslmrgh  RR.  Co.,  38  Penn. 
St.  81. 

13  5  Eq.  420. 
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Of  course  calls  can  be  made  only  for  purposes  not  Ultra  Vires  and  for  what 
of  the  corporation.  If  it  is  intended  to  devote  the  proceeds  to  made. 
other  purposes,  it  has  been  said  that  a  call  imposes  no  liability 
upon  a  shareholder  who  may  plead  "  not  indebted."  ^  But  the 
true  view  is  that  each  shareholder  is  liable  if  a  call  is  in  fact 
properly  made ;  though  the  Courts  will  interfere  to  restrain  the 
making  of  calls  for  an  Ultra  Vires  or  illegal  object,^  or  the  enforcing 
them  against  a  shareholder,  inveigled  into  taking  shares  by  the 
fraud  of  the  company  or  its  officers.'  But  it  will  not  interfere  if 
the  application  of  the  proceeds  be  in  reality  a  matter  of  internal 
economy,  and  within  the  scope  of  the  company,  or  of  a  majority 
of  its  members,  to  determine.* 

The   constating   instruments  generally  provide'   that   interest  Interest. 
shall  be  payable  upon  calls  in  arrear.     But  even  in  the  absence  of 
such  a  provision  it  would  seem  that  if  the  notice  name  a  date,  and 
say  that  interest  will  be  exacted  if  the  call  is  not  then  paid,  the 
interest  will  be  payable.^ 

SECTION  III. — ORDINARY    SHARES. 

A  share  is  an  aliquot  part,  or  perhaps  it  would  be  more  correct 
to  say  a  separate  integral  part,  of  the  nominal  capital  of  a  joint 
stock  company.  The  capital  may  be  divided  into  shares  of  one 
and  the  same  description  or  into  different  series  of  shares.  When 
there  is  more  than  one  series,  the  expression  "ordinary  shares"  is 
applied  to  that  series  which  has  not  any  special  or  peculiar  attri- 
butes, that  series  the  holders  of  which  will  take  the  profits  of  the 
company  which  remain  after  providing  for  payment  to  those,  if 
any,  who  are  entitled  to  rank  in  priority  for  dividend. 

In  the  absence  of  any  special  provisions  qualifying  the  rights 
incident  to  particular  shares  or  series  of  shares  each  share  is  in 
point  of  law  of  the  same  character  and  possessing  the  same  attri- 
butes, and  therefore  entitling  its  holder  in  all  respects  to  the  same 
rights  as  are  possessed  by  the  holder  of  other  shares,  and  as  to 
which,  for  instance,  a  much  larger  amount  may  have  been 
paid  up.'' 

'  See  S.  JS.  By.  Co.  v.  Hebblewhite,  12  following  Mozley  v.  Alston,  1  Ph.  790  ; 

A.  &    E.    497  ;  /Shropshire    Union  By.  and  post,  part  vi.  chap.  ii. 

Co.  V.  Anderson,  3  Ex.  401  ;   Welland  *  ggg  s  &  9  Vict.   c.  16,  s.  24  ;  32  & 

By.  Co.  V.  Blake,  6  H.  &  N.  410.  33  Vict.  c.  19,  s.  12  ;  Table  A.  cl.  6. 

''  Eodgldnson  v.   National  Lire  Stock  *  The  case  then  coming  within  3  &  4 

Ins.  Co.,  26  Beav.  473,  4  D.  G.   &  J.  Will.    IV.    e.    425-28;    see    Ex  parte 

422.      Compare  cases  in  notes  11  and  12  Zintott,   L.    E.    4    Eq.   184  ;    Stocken's 

page  304.  Case,  L.  R.  3  Ch.  412  ;  Barrow's  Case, 

^  Smith  V.  Beese  Biver  Co.,  L.  E.  4  ibid.  784  ;  Be   Welsh  Flannel,  cfcc,  Co., 

H.  L.  64.  L.  E.  20  Eq.  362. 

*  See  Yettsv.  Norfolk  By.  Co.,  3  D.  G.  '  Oakbank  Oil  Co.  v.   Crum,  8  App. 

&  Sm.  293  ;  and  the  other  similar  cases  65  ;  Birch  v.  Cropper,  14  App.  525. 

■R  TT  ir  X 


30G 


SHARES   AND   STOCK. 


SECTION   IV. — PREFERENCE   SHARES. 


Companies' 
Clauses  Con- 
solidation Acts. 


Companies 
Acts,  1862  & 
1867. 

Must  be  a 
special  power 
to  issue. 


Power  given 
ly  implicatiun, 


SUB-SECTION   I. — WHEN   THEY   MAY   BE   ISSUED. 

118.  Corporations  must  have  express  power  in  order  to  create 

preference  shares  or  stock. 

Very  frequently  a  company  issues  shares,  having  a  dividend 
payable  in  priority  to  that  upon  the  ordinary  shares.  As  to 
companies  governed  by  the  Companies  Clauses  Consolidation 
Acts,  the  Act  of  1845^  is  silent  on  the  point,  and  doubts  have  been 
raised  and  not  settled  as  to  whether  this  Act  alone  authorises 
companies  to  create  preference  shares  or  stock.  But  most  com- 
panies -which  incorporate  this  Act  contain  in  addition  express 
authority  in  this  behalf.  Now  also  the  Companies  Clauses  Act, 
1863,  provides  by  sections  13,  14,  15,  that  preference  shares  and 
stock  may  be  created. 

The  Companies  Acts,  1862  and  1867,  contain  no  direct  provision 
on  this  point.  Therefore,  to  issue  preference  shares,  registered 
companies  must  have  the  power  given  to  them  in  their  constating 
instruments  as  originally  framed.^  They  cannot  subsequently  be 
altered  by  resolution  of  the  shareholders  to  give  such  power,^  and 
if  there  be  a  power  to  issue  a  certain  number,  this  authority 
cannot  by  resolution  be  extended  to  a  greater  number.* 

With  regard  to  shares  of  various  descriptions,  the  Companies 
Act,  1867,  provides,  by  section  24,  that  any  company  under  the 
Companies  Act,  1862,  may,  if  authorised  by  its  regulations  as 
originally  framed,  or  as  altered  by  special  resolution,  make 
"  arrangements  on  the  issue  of  shares  for  a  difiference  between 
the  holders  of  such  shares  in  the  amount  of  calls  to  be  paid,  and 
in  the  time  of  payment  of  such  calls."  But  this  enactment  alone 
can  scarcely  be  construed  as  authorising  the  issue  of  preference 
shares.^ 

119.  The  power  to  issue  preference  shares  or  stock  may  be 

conferred  by  wide  language  authorising  the  creation  of 
fresh  capital. 

It  is  advisable  that  the  power  should  be  given  expressly  and  in 
so  many  words,  and  it  has  been  thought  that  this  is  necessary. 
Jessel,  M.K,  however,  decided,  in  Harrison  v.  Mexican  Ey.  Co.,^ 


1  8  &  9  Vict.  c.  16. 

2  Jic  Aclionnl  Patent  Steam  Fuel  Co., 
Ex  ri'He  Worth,  4  Drew.  ri'2il  ;  28  L.  J. 
(Oil  )  TiSil  ;  llulloa  v.  Scarhm-ough  Glifi 
Jloiel  Co.  (No.  1),  2  Dr.  &  Sm.  514  ; 
Noss  V.  ,SV,Y^  11  W.  R.  1040. 

^  Uuttoa   y.    Scarhorowjh   Cliff  Hotel 


Co.  (No.  2),  2  Dr.  &  Sm.  521. 

■*  Melhado  v.  Hamilton,  W.  N.  1873, 
92,  172  ;  28  L.  T.  N.  S.  578,  29  L.  T. 
N.  S.  364. 

'  See  the  case  next  citeJ. 

8  19  Ell.  358,  366. 
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that  the  power  to  issue  preference  capital  need  not  be  given  in  so 
many  words.  The  Memorandum  of  Association  of  the  defendant 
company,  which  was  incorporated  under  the  Companies  Act,  1862, 
declared  that  the  capital  was  £2,700,000,  divided  into  135,000 
shares  of  £20  each.  It  was  provided  by  the  Articles  of  Association 
that  the  directors  might,  with  the  sanction  of  a  special  resolution 
of  the  company,  previously  given  in  general  meeting,  increase  the 
capital  by  the  issue  of  new  shares,  such  increase  of  capital  to  be 
made  in  such  manner,  to  such  amount,  and  to  be  with  and  subject 
to  such  rules,  regulations,  privileges,  and  conditions  as  the  com- 
pany in  general  meeting  should  think  fit.  Jessel,  M.R.,  said  : — 
"  Words  of  larger  import  could  hardly  be  imagined,  yet  it  is  said 
that  the  language  is  not  sufficient  to  [confer]  the  power  to  authorise 
the  shares  which  are  issued  for  the  purpose  of  increasing  the 
capital  to  be  issued  with  the  privilege  of  having  attached  to  them 
a  preferential  dividend.  The  capital  is  to  be  raised  or  to  be  in- 
creased in  such  manner,  and  with  and  subject  to  such  rules, 
regulations,  privileges,  and  conditions  as  the  company  may  think 
fi.t.  I  can  find  no  such  limit,  either  in  the  term  privilege  or  in 
the  term  condition,  as  has  been  suggested.  It  seems  to  me  that 
they  are  words  of  extensive  meaning,  and  fully  ample  to  cover  all 
that  is  proposed  to  be  done." 

In  this  case  the  power  was  given  in  the  articles  registered  con- 
temporaneously with  the  memorandum,  and  not  to  the  memoran- 
dum itself;  and  the  Master  of  the  Rolls  considered  that  these 
articles  controlled  or  explained  or  supplemented  the  memoran- 
dum. This  seems  incorrect  both  on  principle  and  on  authority.^ 
But  nevertheless  the  decision  has  been  approved  and  followed  by 
the  Court  of  Appeal.^ 

By  using  language  sufficiently  wide  and  explicit,  power  can  be  Pre- preference 
taken  authorising  the  issue  of  new  preference  shares  to  rank  in  ^^'^■'^^■ 
priority  to  existing  ones.^ 

Resolutions  purporting  to  authorise  the  issue  of  preference 
shares  when  there  is  no  power  will  be  invalid,  though  acted  on 
for  years.* 

The  United  States  decisions  are  not  consistent;  but  the  general  Power  to  issue 
result  seems  to  be  that,  as  they  allow  a  greater  latitude  than  is  g^tes  ^"'^^"^ 
here  permitted  to  corporations  of  varying  their  capital,^  so  also 
they  treat  questions  relating  to  varieties  of  shares  and  stock  ;  and 
that,  consequently,  corporations  can  issue  preference  stock  unless 

'  Per  Kay,  J.,  31  C.  D.  267.  operation,  26  "W.  E.  11. 
2  Re  South  Durham  Brewery  Co.,  31  ■•  Ashhtry  v.    Watson,   28  C    D     56 

C.  D.  261.  30  C.  D.  376. 
2  PulbrooTc  V.  New  Civil  Service  Co-  °  See  arUe,  p.  280. 
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first  they  are  positively  restrained  therefrom  by  express  language 
or  necessary  implication  ;  or,  secondly,  they  are  confined  to  one 
specified  form  of  stook.^ 


Order  of 
priority. 


Alteration  of 
by  the  legis- 
lature. 

Railway  Com- 
panies Act, 
1867. 

Scheme  of 
arrancement. 


Who  must 
assent. 


SUfi-SECTION   II. — INCIDENTS   OF   PREFERENCE   SHARES. 

1.   Varieties. 

Preference  shares  and  stock  take  a  multiplicity  of  forms,  according 
to  the  needs  of  the  corporations  creating  them,  and  the  ingenuity  of 
those  who  control  such  corporations.  What  has  been  said  as  to 
the  power  to  create,  and  will  be  said  later  as  to  the  incidents,  will 
apply  equally  to  all  varieties  of  preference  shares  and  stock. 

Of  the  special  incidents  of  such  forms  of  capital,  the  most  im- 
portant is  their  relative  priority.  This  can  be  determined  only 
by  an  examination  on  every  particular  emission  of  the  constating 
instruments,  and  of  the  contract  made  at  and  by  the  previous 
issues  of  any  of  such  shares  and  stock.  This  contract  can  be 
altered  only  in  one  of  two  ways  :  (1)  by  the  consent  of  the  parties 
thereto  ;   (2)  by  the  interference  of  the  legislature. 

The  former  for  obvious  reasons  seldom  occurs  ;  the  latter  not 
seldom  happens.  It  may  be  done,  as  is  the  more  usual  course,  by 
a  special  Act.  With  regard  to  railway  companies  there  is  also  a 
general  statute,  the  Railway  Companies  Act,  1867,  which  enables 
directors  to  prepare  a  scheme  of  arrangement,  "  where  a  company 
are  unable  to  meet  their  engagements  with  their  creditors,  the 
directors  may  prepare  a  scheme  of  arrangement  between  the  com- 
pany and  their  creditors  (with  or  without  provisions  for  settling 
and  defining  any  rights  of  sharebolders  of  the  company  as  among 
themselves,  and  for  raising,  if  necessarj',  additional  share  and  loan 
capital,  or  either  of  them),"  which  scheme,  being  assented  to  by 
three-fourths  of  the  mortgagees  and  holders  of  bonds,  debenture 
stock,  and  preference  stock  respectively  affected  by  it,  and  being 
confirmed  by  the  Court,  becomes  binding.- 


Proference 
capital-" 


2.  Preference  Capital. 

Preference  shares  and  stock  will  generally  be  only  what  they 
puiport  to  be,  viz.,  shares  and  stock  giving  the  holders  a  priority 
of  dividends,  but  not  of  assets  or  capital,  as  to  which  they  will 
rank  with  ordinary  shareholders.'     But  preference  capital  in  the 


'  See  generally  5o!7ej/  v.  MU.  Co.,  17 
Wall.  96,  1  Dill.  174  ;  Bates  v.  And,: 
.t  Ken.  HE.  Co.,  49  We.  491  ;  2'a/t  v. 
JlaH  Ptov.  <tc.  RR.  Co  ,  8  R.  I.  310  ; 
Rroulij  V.  M.  S.  it'  N.  I.  RR.  Co.  1  Hun.' 


655  ;  Hadelmrst  v.  SavaniuJi  RE.  Co., 
43  Ga.  13. 

^  See  ante,  p.  245. 

•''  Re  London  Iridia  Rubier  Co.,  5  Eq 
519  ;  Grijith  v.  Paget,  6  C.  ]).  511. 


GUARANTIiED   SHARES.  S09 

strict  sense  may  be  issued.     There  must  be  a  clear  power  in  this 
behalf;  but  provided  it  does  exist  and  has  been  properly  exercised,  what  u  is. 
the  holders  of  such  capital  in  the  division  of  assets  will  rank  as  to 
capital,  and  it  may  also  be  as  to  interest,  before  and  perhaps  to 
the  entire  exclusion  of  the  ordinary  members.^ 

3.  Guaranteed  Shares. 

The  term  "  guaranteed "  is  sometimes  employed  instead  of  ^'^^,™"*|^'^ 
"preference."  In  one  case^  great  stress  was  laid  in  the  argu- 
ments upon  the  difference,  both  terms  having  been  used ;  but 
Page- Wood,  V.-C,  considered  that  the  words  had  not  there  re- 
ceived, nor  had  they  by  custom  acquired,  such  definite  and  distinct 
meanings  as  would  justify  him  in  attributing  to  them  a  difference 
in  legal  effect. 

Of  course  shares  or  the  dividends  thereon  may  be  guaranteed  in 
whole  or  in  part  by  some  third  party  independent  of  the  company 
issuing  them,  or  by  the  deposit  of  money,  or  in  other  ways.^  In 
such  case  the  term  "  guaranteed "  has  a  real  and  substantial 
meaning. 

4.  General  Incidents. 

The  incidents  of  preference  shares  depend  on  their  creation,  and 
are  in  the  nature  of  contract. 

What  will  be  precise  incidents  of  preference  shares  and  what 
the  exact  rights  of  the  holders  will  depend  entirely  upon  the 
provisions  creating  them. 

In  the  absence  of  language  pointing  to  a  contrary  view,  the  Dividends ; 
holders  will  be  entitled  to  be  paid  arrears  of  dividend  out  of  future  arrears  of  • 
profits,*  and  this  was  so  decided  where  it  was  expressly  provided 
as  to  some,  but  not  as  to  others,  that  they  should  be  so  paid.^ 

The  conditions  of  issue  may,  however,  restrict  the  rights  of 
holders  to  the  profits  of  each  year.^  So  also  there  may  be  express 
statutory  provisions  to  the  contrary.'' 

1  Re  Bangor,  &e..  Slab  Co.,  20  Eq.  59.  EarU,  20  Eq.  556,  the  cnse  of  a  regis- 

^  Henry  v.  G.  if.  My.  Co.,  4  K.  &  J.  tered.  company.     As   to  the  rights   of 

1,  21-6  ;  Matthews  v.  G.  N.  Ry,  Go.,  28  holders  of  different  kinds  of  preference 

L.  J.  Ch.  375.     As  to  the  meaning  and  shares,  see  Matthews  v.   G.  N.  Ry.  Co., 

effect  of   "guaranteed   dividends,"   see  ubi  supra;  Coey  v.  Belfast,  <i:c.,  Ry.  Co., 

Taft  V.  Hartford,  &e.  RR.  Co.,  5  Amer.  (No.  1)  Ir.  L.  Rep.  2  C.  L.  112. 

675,  8  K.  I.  131.  *  Corry  v.  Londonderry,  d:c.,  Ry.  Co., 

■^  See  for  example,  Sheffield  Nickel  Co.  ubi  supra. 

T.  Unwin,  2  Q.  13.  D.  214;  Re  Stuart's  ''  Dent  v.  London  Tramways  Co.,  16 

Trusts,  4  C.  D.  213.  C.  D.  344. 

■•  Henry  v.  G.  N.  Ry.  Co.,  4  K.  &  J.  '  See  Companie.s  Clauses  Act,  1863,  26 

1  ;  27  L.  J.  (Ch.)  1  ;  Corry  v.  London-  &  27  Vict.  u.  118,  o.  14  (amended  by  3-J 

derry,    <bc.,   Ry.  Co.,  29  Beav.  263,   30  &  33  Vict.  c.   48),  which  enacts  that  a 

L.  .).  (Ch.)  290;  Coates  v.  Nottingham  deficiency  in  dividends  in  any  one  year  is 

W'worlcs  Co.,   3iJ   Beav.    86;   Webb  v.  not  tobemadenpout  of sulisi'iiuentyears. 
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rights. 
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proper 
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But  the  dividends  on  such  shares  can  Le  paid  by  the  company- 
only  out  of  profits  actually  earned,  any  agreement  ^  or  contrivance  ^ 
for  payment  out  of  the  company's  own  funds  (other  than  profits) 
being  absolutely  Ultra  Vires.^ 

It  is  almost  needless  to  add  that  the  rights  of  preference  and 
other  similar  classes  of  secured  share-  or  stock-holders,  whether 
individually  or  in  a  body,  cannot  be  modified,  save  by  virtue  of 
statutory  enactments  or  with  the  consent  of  all  the  individuals 
affected ;  *  and  the  Courts  will,  when  necessai-y,  interfere  to 
restrain  acts  of  the  company  in  derogation  of  their  rights.' 

It  has  however  been  decided  that  the  power  given  to  registered 
companies  to  reduce  capital  by  special  resolution  applies  equally 
when  preference  shares  have  been  issued,  so  that  these  may  be 
reduced  pro  rata  and  pari  passu  with  ordinary  shares  f  unless  at 
the  time  of  issue,  by  contract  or  by  careful  language  in  the 
resolutions  authorising  the  issue,  such  a  reduction  is  guarded 
against.''  It  seems  too  that  even  without  such  provisions  resolu- 
tions which  reduce  ordinary  shares  without  interfering  with 
preference  shares  will  be  good.^ 

But  these  members  are  not  creditors^  not  even  as  to  dividends 
in  arrear,  and  therefore  in  a  winding-up  they  can  rank  only  pari 
passu  with  the  other  memberSj^"  unless  indeed  they  are  holders  of 
what  is  in  the  strictest  sense  preference  capital.^i  Indeed  usually 
these  are  ordinary  shares  in  all  respects  other  than  as  entitled  to  a 
preference  dividend,  so  that  after  this  is  paid,  in  the  absence  of 
special  provisions,  the  ordinarj'  shareholder  must  receive  an  equal 
amount  before  the  preference  shareholders  can  receive  any 
iucrease.^^ 

When  the  power  to  create  pi-eference  shares  exists,  it  must  be 
employed  solely  and  exclusively  for  its  special  purpose,  viz.,  the 
obtaining  additional  capital.  In  Hoole  v.  G.  W.  Ry.  Go.}^  where 
the  defendants  had  power  to  raise  additional  capital  by  the  issue 
of  shares  and  to  give  to  them  a  preferential  dividend,  it  being 
enacted  that  dividends  should  not  be  paid   out  of  any  moneys 


'  Pittshurgh,  d-c. 
County,   63  Penn. 


,  RR.  Co.  V.  Alleghany 
126.  Compare  Mac- 
dmgall  v.  Jersey  Imp.  Hotel  Co.,  2  II. 
&  M.  52S  ;  Lockhart  v.  Van  Ahtiinc,  11 
Am.  Law  Reg.  N.  S.  180,  31  Mich.  76. 

-  See  instances  of  the  guarantee  of 
dividends,  page  309,  note  3. 

•■'  Guinness  v.  Land  Corporation  of 
Jrelaiul,  22  C.  D.  349  ;  po.if,  pp.  350-2. 

■•  Compare  Ashhury  v.  Il'atson,  28 
C.  D.  56,  30  C.  D.  376. 

'  See  the  oases  in  notes  4,  5  and  6, 
p.  309,  especially  ffcnry  v.  O.  N.  Ry. 
Co.,  i  K.  k  J.  1,  1  Do  0.  &  .T.  606. 

"  Jinnnatynr    v.    Dinxt    S/mnish    Tel. 


Co.,  34  C.  D.  287. 

''  Re  Barrow  Swmatite  Steel  Co.,  39 
C.  D.  682. 

*■  Re  Agricultural  Hotel  Co.,  1891,  1 
Ch.  396,  and  cases  there  cited. 

°  See  Bouehv.  Sevenoaks,  cfcc,  Ry.  Co., 
4  En..  D.  133. 

'"  Re  London  India  Rubber  Co.,  L.  K. 
f)  Eq.  519. 

"  Ante,  p.  308. 

'=  Allen  V.  Londonderry  Ry.  Co.,  25 
W.  K.  624. 

"  3  Ch.  262 ;  post,  p,  346,  where  the 
facts  are  stated. 
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received  for  the  shares,  and  that  no  share  should  he  issued  until 
one  fifth  of  the  amount  had  been  paid,  they  were  restrained  from 
paying  dividends  in  preference  shares. 

The  principles  as  to  the  creation  of  preference  stock  are  nearly,   United  States. 
if  not  exactly,  the  same  in  the  United  States.     It  can  be  created 
only  where  a  company  is  expressly  authorised  so  to  do  by  its  own 
constating  instruments  or   by   general   statutes,^   or   possibly  by 
virtue  of  wide  general  powers  of  management. 

5.  Distribution  of  Assets  in  Liquidation. 

Another  question  somewhat  analogous  in  its  practical  aspects 
to  that  of  preference  capital  often  arises  in  winding  up,  especially 
of  registered  companies,  viz.,  the  "adjustment  of  the  rights  of 
contributories  "  ^  when  the  contributories  have  paid  up  different 
amounts  on  their  shares. 

The  position  and  rights  of  the  holders  of  such  shares  are  shortly 
as  follows : — 

(a.)  Where  there  is  but  one  issue,  or  several  issues  or  classes  of 
the  same  description  of  shares,  and  some  holders  have  paid  more 
than  the  others,  the  former  are  entitled  to  be  paid  out  of  the 
surplus  assets  in  priority  to  the  latter  such  a  sum  as  will  make 
the  amounts  paid  by  all  the  contributories  equal,''  and  the  final 
surplus  then  remaining  is  divided  pari  passu  amongst  all.* 

(b.)  But  if  the  different  issues  of  classes  of  shares  are  subject  to 
different  conditions,  it  may  be  that  there  will  be  no  right  or  only 
a  qualified  right  to  such  an  equalization,  but  the  whole  surplus 
will  be  divisible  among  all  the  shareholders  "in  proportion  to  the 
amounts  whicK  they  have  respectively  advanced  ; "  ^  or  in  some 
other  manner  required  by  the  special  conditions  incident  to  the 
shares. 

(c.)  These  principles  will  apply  equally  even  if  there  are  no 
surpbis  assets — calls  in  such  case  will,  or  will  not,  be  made  in  the 
winding  up  to  equalize  the  amounts  paid  up  by  the  contributories 
according  as  the  shares  do  or  do  not  fall  within  (a)  or  (b).^ 

1  See  Bailey  v.  RE.  Co.,  17  "Wall.  96  ;  1  Ch.  66  ;  Eo   Wakefield  Rolling  Slock 

1  Dill.   174;  Bates  v.  Andr.  and  Ken.  Co.,  1892,  3  Ch.  165. 

ER.    Co.,    49    Jle.    491  ;   Taft  v.    Hart  *  See   last  case?,    especially  Birch    v. 

Prov.,  etc.,  ER.  Co.,  5  Amer.  575,  8  B.  Cropper.    . 

I.  310  ;  Prouly  v.  Michigan  Southern,  °  Re  Eclipse  Gold  Mining  Co.,  17  Eq. 

dx.,  ER.   Co.,  1  Hun.   655  ;  Bazlehurst  490,494.    (iom-^m-e  Doncaslcr  Permanent 

V.  Savannah  RR.  Co.,  i3  Gsi.  IZ.  Building  Soc,    4    Eq.    579;    Hohjford 

''  Companies  Act,  1862,  s.  109.  Mining  Co.,lv.  R.  3  Eq.  208  ;  Re  Alliance 

^  Ex  parte    Maiide,    6    Ch.    51;    Re  Soc,  2%  C  U.  559  ;  Ee  Exchange  Drapery 

Sdnde,  <fcj.,    Corporation,    ibid.    53   n.  ;  Co.,  38  C.  D.  171. 

Birch   V.   Cropyer,   14    App.    525;     Re  ^  Ue  Angleaea  Colliery  Co.,  1  Ch.  555  ; 

Weymouth,  &c.,  Steam  Packet  Co.,  1891,  Re  Provision  Merchants  Co.,  26  L.  T.  862. 
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SECTION  V. — ANOMALOUS  FORMS   OF  SHAKES. 
1.  Scrip. 

"  Scrip  "  is  often  issued  by  the  projectors  of  companies,  generally 
of  those  coming  under  the  operation  of  special  Acts.  This  consists 
of  certificates  or  other  documents,  entitling  the  holder  to  become 
a  proprietor  in  the  future  company.  The  liability  imposed  upon  the 
scrip  receiver  will  principally  depend  upon  the  engagement  he  has 
entered  into  with  the  projectors  ;  he  may  negotiate  the  scrip,  but 
nevertheless  he  will  (or  may)  remain  liable  if  the  company  be  formed, 
until  the  name  of  the  purchaser  be  entered  upon  the  register.^ 

Sometimes,  after  the  formation  of  a  company,  scrip  is  issued  to 
applicants,  instead  of  an  allotment  of  shares.  What  is  the  exact 
effect  of  such  an  arrangement  is  not  settled.  It  must,  however, 
it  is  presumed,  be  determined  by  the  terms  under  which  such 
scrip  is  issued,  as  read  in  connection  with  the  constating  instru- 
ments of  the  corporation." 

In  a  modern  case.  Ex  parte  Collwm,^  the  scripholder  was  not  a 
member.  He  had  applied  for  and  received  provisional  certificates, 
but  refused  to  pay  more  than  one  instalment. 

2.  Transferable  Shares. 

Shares  the  interests  in  which  are  transferable  by  delivery  of 
the  share  certificates  can  be  created  only  pursuant  to  statutory 
authority. 

Shares  and  stock  passing  from  hand  to  hand  by  mere  delivery 
of  certificates,  have  long  been  known  and  recognised  in  the  United 
States.  "  Stock  certificates  of  all  kinds  have  been  constructed  in 
a  way  to  invite  the  confidence  of  business  men,  so  that  they  have 
become  the  basis  of  commercial  transactions  in  all  the  large  cities 
of  the  country,  and  are  sold  in  open  market  the  same  as  other 
securities.  Although  neither  in  form  nor  character  negotiable 
paper,  they  approximate  to  it  as  nearly  as  practicable  ...  No 
better  form  could  be  adopted  to  assure  the  purchaser  that  he  can 
buy  with  safety."  * 


1  Mid.  G.  W.  Ry.  Co.  v.  Gordon,  16 
M.  &  W.  804,  16  L.  J.  (Ex.)  166.  But 
see  Jackson  v.  Cocker,  i  Beav.  69,  and 
the  cases  cited  in  next  two  notes. 

2  Decisions  in  point  are  Ormerod's  Case, 
Jie  LUtlchampton,  <tr.,  Steamship  Co.,  5 
Eq.  1 10  ;  and  McEiren  v.  West  London 
]Vlmrves,i-c.,  Co.,  6  Ch.  655.  Compare 
Eustace  V.  Dublin  Trunk  Conne.ling 
Ry.  Co.,  6  Eq.  182;  and  Mlis's  Case, 
34  Beav.  256,  2  De  G.  J.  &  Sm.  621, 
34  L.  J.  (Ch.)  237.  See  other  cases 
of  scrip  certificates,  Neivry  and,  Ennis- 


kiUeii  Ry.  Co.  v.  Edmunds,  17  L.  J. 
(Ex.)  102;  H yarn's  Case,  Re  Mexican 
ci-c.,  Co.,  1  De  G.  E.  &  J.  75,  29 
L.  J.  (Ch.)  243  ;  Ve  Pass's  Case,  4  De 
G.  &  J.  644.  As  to  certiticates  of  shares, 
.see  8  &  9  Vict.  c.  16,  ss.  11-13,  and  25  & 
26  Vict.  c.  89,  s.  31  ;  and  Broadbent  v. 
Varley,  12  C.  B.  (N.  S.)  214. 

^  Re  Asiatic  Banking  Co.,  L.  R.  9  Ed 
236.  '■ 

^  Bank  v.  Lanier,  11  Wall.  369 ; 
Leilch  V.  Wells,  48  -N.  Y.  585  ;  Salis- 
bury Mills  V.  Townsend,  109  Mass.  115. 
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These  forms  of  capital  ai-e,  however,  not  negotiable,  and  the  Not  negotiable. 
transferee  consequently  has  no  better  title  than  his  transferor.^ 

From  some  of  the  decisions  it  is  doubtful  whether  even  the 
asiignor's  title  always  passes,  or  indeed  ever  passes  in  cases  where 
the  holders  of  such  stock  are  registered  till  the  registration  of  the  Necessity  for 
new  holder.  In  New  York,  &g.,RE.  Go.  v.  Schuyler''  it  was  laid  '■"g'^t™''™- 
down  that  the  holder  of  the  certificate,  as  between  himself  and 
the  person  from  whom  he  received  it,  acquires  a  perfect  title  to 
the  stock  ;  against  the  corporation  he  has  a  right  of  action  for 
damages,  the  measure  of  which  is  the  market  value  at  the  time  of 
demand  and  refusal  to  transfer ;  but  a  subsequent  iond  fide 
purchaser  from  one,  in  whose  name  the  stock  still  stands  upon  the 
books,  after  a  transfer  permitted  by  the  corporation,  becomes 
vested  with  a  complete  title  to  the  stock,  and  cuts  off  all  the 
rights  and  equities  of  the  holder  of  the  certificate  to  the  stock 
itself.3 

In  this  country  there  have  been  various  crude  forms  of  trans-  Scrip  com- 
ferable  shares.      Scrip   companies  were   an   instance,  viz.,  unin- 
corporated companies  with   shares  denoted  by  scrip   certificates, 
transferable   by   delivery,   and   they   have    been    decided   to   be 
perfectly  legal.* 

So  ordinary  scrip  is  thus  transferable,^  and  this  is  very  commonly  Scrip. 
the  case  with  shares  in  cost  book  mining  companies.*  Cost  book 

As  to  companies  within  the  Companies  Clauses  Acts,  1845,  it  ™"p*""*^- 
has  been  expressly  decided  that  their  shares  may  not  be  transferred  negotiabK^'' 
by  parol.'' 

So  also  this  power  is  apparently  not  possessed  by  registered 
companies.^  But  as  regards  these  the  Companies  Act  1867, 
by  section  27,  allows  companies,  under  certain  conditions,  with  Share  warrants 
respect  to  any  share  which  is  fully  paid  up,  or  with  respect  to 
stock,  to  issue,  under  their  common  seal,  a  warrant,  stating  that 
the  bearer  of  the  warrant  is  entitled  to  the  shares  or  stock  therein 
specified. 

1  Weaver  v.  Barden,  49  N.  Y.  286  ;  ■•  See  Barclay's  Case,  26  Beav.  177  ; 
Dimn  T.  Commercial  Bank,  11  Barb.  Aston' s  Case,  4  De  G.  &  J.  320  • 
680.  Orisewood's  Case,  4  De  G.  &  J.  544.    See' 

2  34  IT.  Y.  80.  also  Garrard  v.  Eardey,  6  M.  &  Gr.  471  ; 

3  Sveaho  Holbrooky.  New  Jersey  Zinc  Harrison  y.   Heathorn,  6  M.  &  Gr.  81  ;' 
Co.,  57   K".    Y.  616  ;   McNeil  v.   Tenth  Sheppardv.  Oxenford,  1  K.  &  J.  491. 
National  Bank,  46  N.  Y.  325,  65  Barb.  »  Ante,  p.  312,  n.  1. 
59  ;   Weaver  v.  Barden,  3  Lans.  338  ;  49  ^  See    Walker  v.  Bartlett,    18    C.    B. 
N.  Y.  286  ;  Broadway  Bank  y.  McElrath,  845  ;  Northey  v.  Johnson,  19  L.  T.  (0.  S.) 
2  Beas.    24  ;    Hunterdon   Co.    Bank    v.  104. 

Nassau  Batik,   2    C.     E.    Green.     496 ;  '  IIcEuen  v.    West  London   Wharves 

Mount  Holly,  <kc.,  T.  Co.  v.  Ferrce,  2  C.  Ac,  Go  ,  6  Ch.  655. 

E.  Green.  117 ;  Bridgeport  Bank  v.  New  *  Re   General   Co.    for  Promotion    of 

York,  &c.,  BR.  Co.,  30  Conn.  270.  Land  Credit,  6  Ch.  363. 


to  bearer. 
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3.  Debenture  Members. 

This  expressiun  is  used  to  signify  persons  who  stand  in  a  very 
anomalous  position  with  respect  to  certain  companies,  members  in 
some  aspects,  creditors  in  others. 

One  instance  of  these  is  found  in  the  holders  of  debenture  stock 
created  under  the  Companies  Clauses  Act,  1863.^  For  the  exact 
legal  status  of  these  persons  recourse  must  be  had  to  the  Act 
itself.  They  are  in  the  main,  if  not  entirely,  preference  annuitants 
not  entitled  to  vote,  and  ranking  for  priority  immediately  after 
mortgages  and  bonds  existing  at  the  time  of  issue,  and  not 
entitled  to  require  repayment  of  their  principal  moneys. 

Registei-ed  companies  sometimes  issue  so-called  "debenture 
stock."  Any  such  instruments  must  be  either  debentures  or 
preference  shares — unless  indeed  they  are  merely  money  bonds 
entitling  the  holder  to  no  charge  and  no  priority. 


SECTION   VI. — VARIATION   OF    SHARES. 

The  constating  instruments  of  every  joint  stock  company  state 
what  at  the  inception  of  the  company  is  tlie  amount  of  its  nominal 
capital  and  what  are  the  nominal  amounts  of  its  shares,  whether  in 
one  series  or  several,  into  which  it  is  divided ;  sometimes  in  the 
absence  of  or  in  addition  to  statutory  enactments  provision  is  also 
taken,  enabling  the  company  in  general  meeting  to  alter  the 
nominal  amounts  of  the  shares  as  originally  fixed,  whether  part  of 
the  original  or  of  a  subsequent  issue. 

Whether  in  the  absence  of  such  provisions  contained  either  in 
statutes  or  in  the  constating  instruments  this  can  be  done  is 
a  matter  of  great  doubt,  even  as  regards  ordinary  shares.^  As 
regards  preference  shares  or  others  issued  upon  special  conditions 
it  is  manifest  that  no  alteration  as  to  amount  or  otherwise  of  such 
shares  can  take  place  which  would  vary  the  terms  of  issue. 

Eegistered  companies  can,  by  virtue  of  the  Companies  Act,  1862, 
vary  their  shares  by  consolidating^  them  into  greater  nominal 
Subdividing  amounts,  but  not  by  sub-dividing  them.*  The  latter,  however,  may 
now  be  done  by  virtue  of  section  21  of  the  Companies  Act,  1867, 
which  enables  any  companj^  limited  by  shares,  by  a  special  resolu- 
tion, so  far  to  modify  the  conditions  contained  in  its  memorandum 
of  association,  if  authorised  so  to  do  by  its  regulations  as  originally 
framed,  or  as  altered   by  special  resolution,  as  to  subdivide  its 


Statutory 
power  to  vary 
shares. 


1  26&  27  Vict.  c.  118,  ss.  23-4,  29-31. 

2  See  Smith  v.  Goldsioorthi/,  4  Q.  B. 
430  ;  Ambergate  Rij.  Co.  v.  Mitchell,  4 
Ex.  540.  Compare  Droitwich  Patent 
Halt  Co.  V.  Curzon,  L.  R.  3  Ex.  35. 

»  25  &  26  Vict.  c.  89,  s.  28  ;  see  Gus- 


tard's  Case,  8  Eq.  438  ;  per  Caims,  L.J., 
in  2  Cli.  733  ;  Peninsular  Co.  v.  Fleminq, 
27  L.  T.  (N.  S.)  93. 

■"  Feiling  tb  Mmington's  Case,  2  Ch. 
714  ;  SeioeU's  Case,  3  Ch.  131  :  Teasdale's 
Case,  9  CIi.  54. 
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existing  shares  or  any  of  tliem.  Neither  Act  contains  any  provision 
for  alterations  other  than  consolidation  and  subdivision,  and  it  is 
doubtful  if  any  other  alterations  would  be  valid.'^ 

SECTION  VII. — CORPORATE  POWERS  IN  RELATION  TO  SHARES,  BY 
THE  EXERCISE  OF  WHICH  A  MEMBER'S  RIGHTS  OR  LIABILITIES 
MAY  BE  DESTROYED. 

SUB-SECTION   I. — GENERAL   PRINCIPLES. 

The  capacities  of  corporations  with  respect  to  the  creation  of 
shares  have  been  considered.  There  now  remain  for  investigation 
the  powers  which  they  possess  with  respect  to  agreements  to  take 
shares  and  to  shares  after  their  allotment.  Of  such  matters  the 
most  important  are  those  which  resolve  themselves  into  an  answer 
to  the  question — assuming  that  a  person  is  a  member,  whether 
merely  inchoate  or  full,  of  a  joint  stock  company  ;  what  are  the 
powers  of  the  company  in  respect  of  the  determination  of  his 
position,  rights,  and  liabilities  as  such  ? 

The  subject  is  involved  in  considerable  obscurity,  and  the  deci- 
sions are  not  altogether  clear  or  consistent.  But  it  is  submitted 
that  the  matter  may  be  rendered  perfectly  clear  if  the  true  aspect 
of  the  essential  point  in  every  question  is  borne  in  mind.  This 
essential  point  is  the  discharge  of  or  release  from  liability,  and  the 
consequent  diminution,  actual  or  probable,  of  the  company's 
capital.  A  company  can  reduce  capital  directly  only  in  the 
manner  laid  down  by  statute.  It  cannot  do  so  indirectly  at  all. 
Therefore,  if  a  transaction  purporting  to  be  a  release  of  a  member 
from  liability  is  in  reality  nothing  more  or  less  than  a  reduction 
of  capital  or  a  return  to  him  of  capital,  if  in  fact  it  is  not  a  trans- 
action of  another  nature  where  the  reduction  or  return  of  capital 
is  an  accident  and  not  ttie  essential  fact,  then  the  transaction  is 
bad.  If,  however,  it  is  not  this,  it  may  be  good,  and  it  will  be  so 
according  to  the  circumstances. 

In  questions  arising  on  these  points  the  possibility  of  a  winding- 
up  must  be  kept  in  mind^  and  the  fact  that  if  this  should  happen 
the  liquidator  may  be  able  to  upset  arrangements  which  were 
binding  on  the  company  while  a  going  concern.^ 

In  considering  this  subject  there  are  to  be  noticed  five  proceed- 
ings closely  allied,  viz. : — (1)  compromise  of  disputes ;  (2)  for- 
feiture ;  (3)  cancellation,  and  (4)  surrender  of  shares ;  (.5)  rescission 
of  agreements;  and  another,  incidental  to  these,  (6)  re-issue  of 
shares.  These  various  proceedings  will  be  dealt  with  seriatim  in 
the  next  sub-section  of  this  chapter. 

'  Per  Cairns,  L.  J.,  Holmes'  Case,  2  ^  See  He  National  Funds  Ass.  Co.,  10 

Oh.  714,  733.  C.  D.  118. 
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Though  it  is  quite  clear  that  corporations  may  not  utilise  their 
special  powers  relating  to  shares  for  the  purpose  of  reducing 
capital  or  returning  capital  to  their  members,  or  of  relieving  a 
member  as  to  whose  liability  there  can  be  no  real  question  from 
his  liability ;  yet  on  the  other  hand,  the  fact  that  by  the  exercise 
of  corporate  powers  relating  to  shares,  capital,  actual  or  potential, 
is  reduced  or  even  returned  to  a  member  does  not  necessarily 
render  such  exercise  of  powers  invalid. 

The  objection  often  has  been  and  no  doubt  will  be  taken  to 
arrangements  of  the  kind  now  in  consideration — viz.,  arrangements 
whereby  in  the  result  shareholders  or  persons  who  have  agreed  to 
take  shares  are  released  from  liability — that  the  necessary  result 
is  a  pro  tanto  reduction  of  the  capital  of  the  company,  and  that 
consequently  on  such  ground  alone  such  arrangements  must 
necessarily  be  bad.  This  would  be  so,  if  it  were  the  whole  of  the 
matter.  Take,  as  an  example,  the  case  of  a  compromise — the 
answer  there  is  that  there  is  no  reduction  of  capital  because  in 
point  of  law  the  capital  represented  by  or  corresponding  to  the 
shares  in  question  never  has  been  properly  issued.  The  alleged 
shareholder  says  that  he  was  not  validly  a  shareholder.  If  so,  if 
he  were  induced  by  fraud  to  take  his  shares,  or  if  on  any  other 
ground  he  would  be  entitled  to  judgment  against  the  company  in  an 
action  instituted  by  him  to  have  his  shares  cancelled,  then  plainly 
so  far  as  any  arrangement  takes  place,  whether  in  pursuance  of  a 
hostile  judgment,  or  by  agreement  between  the  parties,  whether  in 
Court  or  apart  from  litigation,  whereby  the  shares  in  question  in 
whole  or  in  part  are  cancelled,  there  is  not  what  amounts  in  law 
to  a  reduction  of  capital.  On  the  other  hand,  it  is  equally  clear 
that  if  an  arrangement  purporting  to  be  a  compromise  of  disputes 
amounts  to  such  reduction,  if  in  fact  shares  were  legally  and 
validly  issued  which  by  the  compromise  are  cancelled  or  the 
liability  on  which  is  discharged,  then  any  such  compromise  will  be 
invalid  on  this  ground  alone  without  going  into  questions  of  fraud 
or  concealment  in  respect  of  obtaining  a  compromise. 

Analogous  considerations  apply  to  each  of  the  other  instances 
of  the  powers  in  consideration — either  the  capital  in  question  does 
not  exist  in  fact,  or  does  not  rightly  exist,  or  in  the  result  of  any 
given  arrangement  capital  to  an  equivalent  amount  remains  or 
comes  back  to  the  company. 

SUB-SECTION   II. — REGISTERED   COMPANIES.^ 

1.  Compromhe  of  Disputes  relating  to  Shares. 

As  to  this  it  has  been  seen  that  every  corporation  possesses,  like 

'  The  remarks  and  oonchisioiis  in  this      qualifications  to    all    corporations    not 
Slili-section  will  apiily  with   but  slight       created   by   special   .statutes   ^which  are 
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an  ordinary  individual,  the  authority  to  come  to  arrangements 
with  its  opponents  out  of  Court  prior  to  or  in  the  course  of  liliga- 
tion.i  Here  is  to  be  considered,  not  this  general  capacity  but,  the  Disputes  relat- 
special  form  of  it  which  concerns  the  settlement  of  disputes 
between  joint-stock  companies  and  those  who  actually  are,  or  by 
the  company  are  asserted  to  be,  members,  in  reference  to  the 
shares  actually  now,  or  prospectively  to  be,  vested  in  the  latter. 
This  authority  comes  into  consideration  in  nearly  every  instance 
of  a  destruction  of  a  member's  interest  by  the  intervention  of  the 
company.  Seldom  is  there  a  forfeiture,  a  cancellation,  or  a  sur- 
render, pure  and  simple,  uncomplicated  by  extraneous  circum- 
stances. Most  frequently  a  dispute  of  some  kind  or  other  has 
arisen,  and  the  forfeiture,  &c.,  is  but  a  part  or  phase  of  the  whole 
arrangement. 

120.  First.  Every  joint-stock  company  possesses  the  power  to  may  be  com - 

compromise  disputes  relating  to  shares.  promised  by  a 

tr  c  o  company  ; 

This  proposition,  which  at  the  time  of  the  second  edition  of  this 
book  was  perhaps  not  altogether  clear,  has  been  fully  established 
by  the  decision  in  Bath's  Case?  The  power  is  in  many  aspects  of 
a  special  nature,  and  for  security  it  should  be  set  forth  totidem 
verbis.  In  the  absence  of  this,  however,  all  joint- stock  companies 
have  by  implication  the  capacity  to  compromise  disputes  which 
arise  as  to  the  rights  and  liabilities  of  persons  whom  it  claims  as 
shareholders.  The  power  extends  to  questions  of  liability  as  to 
shares  actually  issued  equally  as  to  shares  only  agreed  to  be  taken  ; 
and  it  may  be  exercised  by  relieving  the  person  against  or  by 
whom  a  claim  is  made  from  liability  in  part  »  in  whole.^ 

121.  Secondly.  The  dispute  must  involve  a  bond  fid&  legal 

question  as  to  the  liability  or  not  of  a  certain  person 
as  shareholder,  or  as  having  agreed  to  take  shares. 

This  qualification  is  fully  established.  If  a  person  is  actually  a  provided  there 
shareholder,  or  has  definitely  agreed  to  take  shares,  and  no  doubt  dispute, 
exists  as  to  such  fact,  then  an  authority  express  or  implied  to  com- 
promise disputes  cannot  be  used  to  relieve  him  of  his  share  or  his 
agreement.  Thus,  where  a  person  asserted  that  he  had  taken 
shares  under  a  mistake,*  and  again,  where  he  had  applied  for 
shares,  but  had  not  become  the  holder  of  specific  shares,^  a 
compromise  of  his  liability  was  invalid. 

dealt  with  in  the  next  sub-section).     All  '  jlrafe,  p.  169. 

joint-stock   companies,  whether  created  ^  8  C.  D.  334  ;  ante,  p.  170. 

by  charter  or  by  registration,  or  by  pro-  ^  Dixon  v.  Evans,  L.  R.  5  H.  L.  618. 

cesses  analogous  to  registration,   possess  ■*  Fletcher's  Case,  37  L.  J.  Cli.  49. 

similar  capacities  as  regards  their  shares  *  Adam's  Case,  13  Eq.  474. 

and  stocks 
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Requisites  to         Consequently,  to  render  legal  a  compromise  by  which  either  the 

compromise.       name  of  a  person  actually  in  the  company's  books  as  an  allottee 

of  or  the  accepted  applicant  for  shares  has  been  removed  from  the 

books,  or  a  binding  agreement  to  take  shares  is  rescinded,  there 

must  be — 

Either,  1,  an  honest  and  substantial,  although  perhaps  utterly 
unfounded  dispute,  as  to  whether  or  not  such  person  is  legally 
liable  for  and  bound  to  keep  the  shares  vested  in  him  or  to  take 
shares  by  virtue  of  his  agreement.^ 

Or,  2,  such  fraud,  misrepresentation,  or  other  matters  in  connec- 
tion with  and  being  the  inducement  of  the  application  for  shares 
where  the  shares  were  allotted,  or  the  agreement  to  take  them,  as 
the  case  may  be,  as  would  justify  the  person,  before  shares  were 
allotted  in  withdrawing  his  application,  and  after  the  allotment  in 
instituting  an  action  to  have  the  allotment  cancelled — a  compro- 
mise and  cancellation  of  shares  under  such  circumstances  is  onlv 
what  the  Court  would  itself  direct.^ 

It  should  be  borne  in  mind  that  whenever  a  question  as  to  the 
validity  of  any  compromise  arises,  this  will  be  determined  by  con- 
sidering whether  there  was  fair  dealing  and  full  disclosure  on  both 
sides.     "  In  dealing  with  a  compromise,  always  supposing  it  to  be 
a  thing  that  is  within  the  power  of  each  party,  if  honestly  done,  all 
that  a  Court  of  justice  has  to  do  is  to  ascertain  that  the  claim  or 
the  representation  on  the  one  side  is  bond  fide  and  truly  made, 
and  that  on  the  other  side,  the  answer,  or  defence,  or  counter- 
claim, is  also  bond  fide  and  truly  made.     I  mean  by  bona  fides 
the  truth  of  parties,  and  above  all  this,  that  the  compromise  is  not 
a  sham,  or  an  instrument  to  accomplish  or  to  carry  into  effect  any 
ulterior  or  collateral  purpose,  but  that  the  thing  sought  to  be  done 
is   within  the  very  terms  of  the  compromise — that  all  that  the 
parties   contemplate    and    desire   to    effect  and    to  deal  with  is 
whether  the  claim  on  the  one  side  or  the  defence  on  the  other  side 
shall  be  admitted  or  not ;  or  whether,  if  both  things  are  bond  fide 
brought  forward,  there  may  not  be  some  concession  on  the  one 
side,  and  some  concession  on  the   other  side,  so  as  to  arrive  at 
terms  of  agreement,  which,  if  honestly  made,  is  an  honest  settle- 
ment of  an  existing  dispute.     That  is  the  characteristic  of  a  com- 
promise, and  if  it  be  not  manifestly  tdtrd  vires  of  the  parties,  it  is 

>  Lord  Bclhawn's  Case,  3  De  G.  J.  &  Case,   where  Wright's    shares  were    so 

S.  41  ;  Dixon  v.  Eram,  L.  li.  5  H.  L.  G06,  cancelled,   and   he  was  held  not  liable 

per  Lord    Wostbury  ;    Duff's  Executars  either  as  a  present,  12  Eq.   334  n     or 

Case,  32  C.  D.  301  ;  Copp'sCase,  10  Ont.  past   member,    12   Eii.   331,   7   c'h  'ss  • 

Rep.    (Chy.    188S),    497,  where  all   tho  Dixon's  Case,  5  C\\.n.    Compare  ^riW 

authorities  are   discussed.     See  coiitrn,  Case,  19  L.  T.   N.  S.  758  ;   Walmsley's 

Oowcr's  Case,  6  Eq.  77.  Case,  15  E<i.  274  ;  Hartley's  Case,  10  Ch 

-  Per  Hatherloy,    L.-C,  in    IFright's  157;  Macklaj's  Case,  1  C.  D.  247 
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one  that  a  Court  of  justice  ought  to  respect,  and  ought  not  to 
permit  to  be  questioned."  ^ 

122.  In  order  that  a  compromise  may  be  valid  the  power  to 

compromise  must  be  exercised  bond  fide  and  entirely 
for  the  purpose  for  which  it  exists,  namely,  to  settle  a 
dispute  where  there  is  a  contest  on  each  side. 

This  is  shown  by  the  extract  just  given  from  the  judgment  of 
Lord  Westbury  in  Dixon's  Case,  as  well  as  the  other  cases  referred 
to.  It  is  indeed  but  an  illustration  of  the  general  principle  which 
regulates  the  exercise  of  each  and  all  of  the  corporate  powers  now 
in  consideration  relating  to  shares.  With  regard  to  the  whole  of 
these  various  powers,  i.e.,  those  connected  with  the  compromise  of 
disputes,  the  forfeiture,  cancellation,  and  surrender  of  shares,  and 
the  rescission  of  agreements  to  take  shares,  it  may  be  laid  down 
broadly — 

123.  These   powers   are   radically   distinct,  each   being    sui 

generis  and  solely  intended  for  the  attainment  of  its 
own  special  end. 

The  general  end  is  the  same,  the  destruction  of  a  member's 
future  liability  and  rights.  The  special  end  is  that  general  end 
considered  with  reference  to  the  company.  The  result  of  this 
distinctness  is  that  one  or  more  of  them  will  not  imply,  perhaps 
rather  will  negative,  the  other  or  others ;  and  that  an^  act  which 
really  is  in  exercise  of  power  A.,  however  much  it  may  resemble 
and  purport  to  be  an  exercise  of  power  B.,  will  depend  for  its 
legality,  upon,  and  must  stand  or  fall  by  reference  to  power  A. 

2.  Forfeiture. 

124.  A  power  to  forfeit  shares  will  not  be  raised  by  impli- 

cation,  and   cannot  be  assumed  subsequent  to   the 
creation  of  a  corporation. 

Such  a  power  must  be  given  expressly ;  and  when  not  so  given''  No  implied 
neither  the  company  in  general  meeting,  by  special  resolution,  or  ^'"'®''' 
otherwise,'  nor  a  fortiori  the  directors,*  can  forfeit  shares  for  any 
reason  whatever — not  even  for  the  good  of  the  company.^ 

So  in  the  United  States  it  is  settled  that  "  No  corporation  has 

1  Per  Lord  Westbury,  L.  E.  5  H.  L.  Clarice  v.  Hart,  6  H.  L.  C.  633  ;  Fletcher's 

618-9.  Case,   37   L.   J.    (Ch.)    49.     See  KeWs 

'  The  Companies  Act,  1862,  contem-  Case,  Pahlen's  Case,  9  Eq.  107 ;  Camp- 
plates  that   directors  can  forfeit  (Table  bell's  Case,  9  Ch.  1. 
A.  cl.  17  &  5  9),  but  does  not  itself  posi-  *  Stanhope's  Case,  1  Ch.  161. 
tively  enact  tbis.  '  Sec,  however,  Dixon  v.  Evarhs,  L.  R 

3  Barton's   Case,  4   Do  G.  &  J.  46  ;  5  H.  L.  606,  618. 
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power  to  make  bye-laws,  or  pass  resolutions,  imposing  upon 
existing  stock  or  shareholders  or  their  transferees  a  forfeiture  of 
their  interests  for  non-payment  of  instalments  due  thereon,  unless 
the  power  to  make  such  bye-laws  or  resolutions  is  expressly  con- 
ferred upon  it  by"  its  constating  instruments.^ 

Probably  such  a  regulation  may  be  passed  with  regard  to 
future  members,  though  this  is  doubtful ;  but  it  seems  that  upon 
the  issue  of  new  shares  or  stock  a  condition  of  this  kind  may  be 
inserted.^ 

As  to  this  last  point,  since  the  issue  and  taking  of  shares  is 
purely  a  matter  of  contract,  there  is  no  reason,  nor  anything  in 
the  decisions  of  this  country,  why  this  cannot  be  done  here. 
e™rtile  of  ^*"'        ■^^'"^*"  ^^suming  the  power  to  exist,  the  following  are  the  chief 
considerations  relating  to  it : — 

(1)  It  is  stiicii  i_  Its  exercise  as  against  either  a  shareholder,^  or  the  company,* 
is  a  matter  stricti  juris,  to  be  put  in  force  for  its  true  purpose, 
with  due  regard  to  formalities,  and  under  circumstances  justifying 

the  forfeiture. 

(2)  Intended  to       2.  A  power  of  forfeiture  is  a  power  of  putting  pressure  on  a 
ofcaUsr^™^"'  shareholder  who  cannot  or  will  not  pay  up  his  calls.     "  It  is  true, 

that  the  directors  had  the  power  of  declaring  forfeited  the  shares 
of  any  shareholder  neglecting  or  refusing  to  pay  his  calls.  But 
this  obviously,  looking  to  the  context,  refers  to  a  case  where  the 
directors  are  unable  to  obtain  payment  of  his  call.  It  was  not 
intended  to  supply  them  with  machineiy  whereby,  under  the 
pretence  of  forfeiture,  they  should  be  able  to  deprive  the  con- 
tinuing shareholders  of  the  liability  of  all  those  for  whose  joint 
liability  with  themselves  they  had  originally  stipulated."" 

Therefore  it  cannot  be  employed  on  the  one  hand  as  a  means  of 
punishment  or  to  satisfy  feelings  of  dislike,^  or  on  the  other  to 
assist  members  wishing  to  leave  the   corporation.'''     It  must  be 

1  Ee  Long  Island  ES.  Co.,  19  Wend.  Garden  Gulli/,  rf-c  Minina  Pn  ^ 
37  ;  Perrin  v.  Granger,  30  Vt.  595  ;  McLister,  I  App.  39  " 
Herkimer  Mfg.  Co.  v.  Small,  21  Wend.  ■•  See  Gower's  Ca.w  6  Ea  77  ■  ar„1 
273,  overrnled  2  N.  Y  330.  Nor  can  the  eases  cited,  post,  in  following  notes 
shares  he  forfeited  without  an  express  =  Fer  Cranworth,  L.  C,  in  StanTwpe's 
power.  Cartwnght  v.  Dickinson,  17  Case,  1  Cli.  16],  169.  See  mr  Paop 
Amer.  St.  Eep.  910,  88  Tenn.  476.  Wood,  V.-C,  in  'Eiohmond's  cZe,iK 

2  See  cases  cited  in  the  last  note.  &  J.,  305,  324  ;  and  per  Cranworth    t" 

3  Clarke  y.  Hart,  6  H.  L.  C.  633  ;  C,  in  Spackm^ny.  Evans  mB.  I 
Su-emj  V.  Smith,  7  Kq.  324  ;  Glass  v.  171,  186,  230  • 
Hope,  16  Grant  (Upp  Can.  Ch.  1869)  «  Ibid.  ;  Swemj  v.  SmitJi  7  Ea  -i-ii  ■ 
420,  where,  on  tlie  death  of  a  sharehokler,  Bedford  EE.  Co.  v.  Bowser  '48  Penn  9q' 
an  intestate,  no  one  for  a  time  was  7  Soe  Ee  Esparto  Tradina  Co  1 2  P 
appointed  his  administi-ator,  and  his  D.  191  ;  Burke  r.  Smith,  16  Wall  \qo" 
calls  ran  into  arrears,  whereupon  the  Jones  v.  Terre  Saute  .kc  EE  Cn  fi7 
directors  forfeited  his  shares,  but  the  N.  Y.  196-  Bank  v  '  St  'jolin  S*!  Al 
Court  set  aside  the  forfeiture  on  account  N.  S.  566  ;'  Eaches  v.  ffamiUon  Tribu^ 
of  tho  absence  of  a  persf.nal  representa-  Printing  Co.,  Copp's  Case  10  O^t  vJ^ 
tivc.     An  important  and  recent  case  is  (1885)  497.          '^^            '    "  ""'"  ^''V- 
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used  strictly  and  solely  for  this  purpose.  No  other  object, 
however  bond  fide  or  equitable,  or  beneficial,  will  satisfy.  Con- 
sequently, under  the  following  circumstances  the  forfeiture  was 
held  invalid  : — where  directors  with  a  view  to  induce  subscripti'ons 
had  taken  shares  in  trust  for  their  own  company;^  where  a 
director  took  shares  upon  an  understanding  that  he  should  not 
be  liable  thereon,  in  order  that  the  company  might  obtain 
registration ;  ^  where  a  dispute  was  compromised  by  forfeiting 
shares  which  the  shareholder  contended  he  was  entitled  to  repu- 
diate for  fraud  ;  ^  where,  upon  persons  ceasing  to  be  directors  their 
shares  were  forfeited  to  relieve  them  from  further  liability.* 

3.  As  to  the  circumstances  under  which  a  non-observance  of  (3)  Formalities 
formalities  will  invalidate  a  forfeiture  there  is  some  doubt.     Till  observed. 
quite  recently  it  has  been  considered  first,  that  the  acts  of  de  facto 
directors   not   questioned   at   the  time  are,  in   this  as    in  other 

matters,  perfectly  valid,  and  secondly,  that  a  substantial  obser- 
vance of  formalities  unless  immediately  taken  objection  to,  is 
sufficient.  But_both  these  points  have  been  rendered  question- 
able by  the  decision  of  the  Privy  Council  in  Garden  Oully,  &c.. 
Mining  Go.  v.  McLister.^  Here  a  forfeiture  for  non-payment  of 
calls  by  a  de  fa/sto  board  of  directors,  acting  as  such,  and  elected  by 
the  corporators,  though  irregularly  elected,  without  the  full  notice 
requisite  to  the  shareholder,  who  howe\;er  did  not  file  his  bill  for 
relief  for  nearly  six  years,  was  declared  invalid.  For  the  re- 
spondent it  was  argued,  that  in  order  to  effect  a  valid  forfeiture 
of  shares  for  non-payment  of  a  call,  (1)  the  call  must  have  been 
regularly^  made  by  a  board''  of  directors  (2)  who  had  been  duly 
elected,  and  the  shares  after  non-payment  of  the  call  must  have 
been  (3)  duly  declared  to  be  forfeited  by  a  board  of  directors 
(4)  who  also  had  been  duly  elected ;  and  the  Privy  Council, 
though  the  judgment  is  not  very  explicit  as  to  the  principles 
involved,  apparently  judicially  approved  of  the  accuracy  of  each 
of  these  four  points. 

4.  Informal  forfeitures  may  be  accepted  by  the  opposite  party 
who  can  waive  the  informality,  in  which  case,  assuming  that  the 

'  Richmond's  Case,  Painter's  Case,    4  C.  B.  Hi  ;  Bowheach  Coal  Co.  v.  Xeague, 

K.  &  J.  305.  5  H.  &  N.  151  ;  Nolcm  v.  Arabella  Gold 

2  JEkcparte  Jones,  27  L.  J.  (Cli.)  666.  Mming  Co.,  6  "W.  "W.  &  A.  B.  (Austra- 

Compare  HalVs  Case,  5  Ch,  707.  lian)  38. 

'  Grower's  Case,  6  Eq.  77  ;   Dixon  v.  ^  Expressly  so  decided  in  Johnson  v. 

Eoans,  L.  E.  5  H.  L.  606,  621-3.  JJyttUs  Iron  Agency,  5  C.  D.  687. 

■•  Manisty's  Case,  17  Sol.  J.  745.   Com-  ?  Expressly  decided  that  a  forfeiture 

•p3,Te  Stanhope' s  Case,  3DeG.  &Sm.  198.  for  non-payment  of  a  call  made  by  a 

*  L.  R.  1  App.   39.     See  also  tlaylor  board  whose  number  was  less  than  the 

V.  South  Devon  By.  Co.,  1  De  G.  &  Sm.  quorum  was  invalid,  Botlomley's   Case, 

32  ;  Catchpole  v.  Ambergate  By.  Co.,  1  E.  16  C.  D.   681.     Compare   York  Trams. 

&  B.  Ill ;  Dalton  v.  Mid.  By.    Co.,  13  Co.  v.  Willows,  8  Q.  B.  D.  685. 

B.U.V.  Y 
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Where  no 
power  to 
forfeit. 


Cancellation 
and  forfeiture. 


forfeiture  is  real  and  bond  fide  and  defective  in  a  directory  formality 
only,  the  intended  forfeiture  will  be  good  and  binding.^ 

5.  Invalid  forfeitures  may  subsequently,  by  acquiescence  ex- 
press or  tacit  of  the  company,  be  so  far  confirmed  that  they  cannot 
be  opened.^  "When  this  exists  either  of  the  following  sets  of 
circumstances  may  occur.  (1)  There  may  be  a  power  to  forfeit 
and  a  bond  fide  forfeiture  but  wanting  in  formalities — in  such 
case  slight  circumstances  or  a  short  lapse  of  time  will  suffice  to 
bind  the  parties.^  Or  (2)  the  forfeiture  may  be  honest  and 
formal,  but  nevertheless  for  the  accomplishment  of  some  object 
not  unlawful  though  other  than  the  purpose  for  which  in  strict- 
ness it  ought  to  be  exercised — it  seems  that  this  may  be  affirmed 
by  acquiescence,  but  that  the  acquiescence  must  be  that  of  all  the 
members  :  whereas  in  the  former  case  (No.  1)  the  laches  of  the 
directoi's  or  other  general  agents  of  the  company  will  (or  may)  be 
sufficient.*  Or  (3)  the  forfeiture  may  be  purely  collusive— even 
this  apparently  may  be  affirmed,  but  if  so  evidence  must  be  given 
that  all  the  shareholders  knew  the  exact  nature  of  the  aiTange- 
ment,5  and  yet  agreed  to  it — a  result  which  is  not  likely  though  it 
seems  to  be  legally  possible.^ 

Secondly.  There  may  not  be  a  power  to  forfeit.  In  such  case 
a  forfeiture  will  be  Ultra  Vires  at  least  in  the  secondary  sense ; 
but  nevertheless  it  seems  that  it  may  be  confirmed,  by  the  sub- 
sequent knowledge  and  acquiescence  of  all  the  members.'^  It 
cannot  however  be  said  that  the  decisions  and  dicta  as  to  this  are 
satisfactory  or  consistent.  In  Stanhope's  Case,^  where  there  was 
a  "cancellation,"  the  shareholder  was  made  a  contributory  ten 
years  afterwards. 

3.  Cancellation. 

Whether  this  proceeding  differs  in  legal  effect  from  forfeiture, 
may  be  doubted.  The  answer  partly  depends  on  the  question 
not  yet  finally  determined,  whether  a  forfeiture  or  a  surrender  is 
a  po'o  tanto  destruction  of  capital.  But  the  legislature  has  drawn 
a  distinction,  by  providing  that  forfeited  shares  ^vhich  cannot  be 
sold  may  be  cancelled.^ 


'  See  post,  part  iv.  chap,  vi.,  "For- 
mality," and  cases  in  notes  3  to  6. 

-  As  to  this  see  generally jiw.sY,  part  iv., 
chap,  vii.,  "Ratification  and  Acipies- 
cence." 

'■>   irooUasion's  Case,  4  DeG.  &  J.  437, 
where  at  most  there  was  only  aar  unex- 
ecuted threat  to    forfeit,   and   yet   the 
sharoholdor  was  held  not  a  contributory 
lydisla-'s   Case,    32    L.    J.     (Ch.)    185 
Knuihl's  Cine,  2  Ch.   321  ;  Kiiufs  Case 
■ibid.  714,  731  ;  Kelk's  Case,  9  kq.  107 
Aitslin's   Case,  24    L.    T.  (N.    S.)  932 


Lijster's  Case,  4  Eq.  233. 

•■  Camj-ihell's  Case,  9  Ch.  1  ;  TcasdaWs 
Case,  Md.  54.  Compare  cases  in  last 
note.  See  Phosphate  of  Lime  Co.  v. 
Orecii,  L.  E.  7  C.  P.  43. 

'  See  Hould^wm-th  v.  Evans,  L.  E.  3 
H.  L.  263. 

^  See  Brotherhood's  Case,  31  Beav. 
S65  ;  Spachnan  v.  Evans,  L.  R.  3  H.  L. 
171. 

''  See  cases  in  previous  notes. 

s  3  De  0.  &  Sm.  19S. 

»  26  &  27  Vict.  c.  lis,  ss.  4-11. 
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125.  A  power  to  cancel  must  be  given  expressly^  and  semble 
cannot .  be  assumed  subsequent  to  the  creation  of  a 
corporation. 

What  is  meant  by  this  power,  is  the  capacity  after  shares  are  Exact  effect  of 
allotted  and  accepted  when  no  dispute  exists  as  to  the  liability 
of  the  shareholder,  to  cancel  such  shares  and  determine  the 
liability  thereon.  This  must  not  be  confused  with  the  closely 
allied  proceedings — (1)  compromise  of  disputes,  and  (2)  rescission 
of  what  has  been  wrongly  done  by  inadvertence.  These  two  are 
proceedings  which  every  corporation  may  engage  in  without  ex- 
press authority. 

The  latter  closely  resembles  cancellation,  but  it  is  not  so,  and  Mistake  dig- 
it may  be  done,  although  in  the  result  there  is  a  cancellation  of  canceliatkin. 
shares.  Thus,  in  Hartley's  Case,^  shares  had  been  allotted  and 
accepted  as  fully  paid-up  in  pursuance  of  a  contract,  but  which, 
through  inadvertence,  had  not  been  registered  in  accordance  with 
section  25  of  the  Companies  Act,  1867.  Upon  discovery  of  the 
omission,  the  directors  removed  the  name  of  the  allottee  from  the 
register,  then  filed  the  contract,  and  subsequently  issued  fresh 
shares  to  the  allottee.  The  company  being  subsequently  wound 
up,  it  was  held,  that  although  the  directors  had  no  power  to 
cancel  shares,  they  could  rectify  a  mistake  common  to  them  and 
the  allottee  without  applying  to  the  Court  for  an  order  directing 
them  to  do  so ;  and  consequently,  that  the  allottee  could  not  be 
placed  on  the  list  of  contributories  in  respect  of  those  shares. 

The  power — if  it  be  considered  to  be  a  distinct  power  separate 
from  the  others  considered  in  this  sub-section — ought  to  be 
created  by  express  words  ;  and  apparently  it  will  not  be  raised 
by  implication.^  A  corporation  cannot,  nor  cb  fortiori  can  its 
directors,  cancel  either  an  agreement  to  take  shares,  or  the 
allotment  of  them,  even  though  the  allottee  alleges  that  he  has 
taken  them  under  a  mistake,*  or  enter  into  an  agreement  that 
shares  shall  be  issued,  e.g.,  by  way  of  mortgage,  and  at  the  option 
of  the  allottee  be  afterwards  cancelled,^  if  a  power  to  cancel  be  not 
expressly  given  to  the  company ;  and  it  is  more  than  doubtful 
whether  even  an  express  power  to  cancel  would  validate  either 
of  the  proceedings  last  mentioned. 

'  The  Companies  Act,  1877,  proyides,  198. 

section  5,  that  unissued  shares  may  be  ■•  Fletcher's  Case,   37  L.  J.   (Ch.)  49. 

canceEed.  Qtuere  if  this  case  is  not  inconsistent  with 

2  10  Ch.  157.     See  p.  303,  n.  7.  Wrights  Case,  7  Ch.  55  ;  and  Ex  parte 

^  Richmond's  Case,  Painter's  Case,  i  Keightley,    W.    N.    1874,   18,  47.     See 

K.  &  J.  305.     See  Adams'  Case,  13  Eq.  Wheatcroft's  Case,  29  L.  T.  324. 

474 ;  Stanhope's  Case,  3  De  (Jr.   &  Sm.  '  Addison's  Case,  5  Ch.  294. 
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The  whole  cor-  126.  But   the   whole   corporation    in   general  meeting   may 

poration  may 

cancel.  Cancel  shares. 

This  seems  to  be  the  effect  of  Marshall  v.  Glamorgan  Iron 
and  Coal  Co}  By  the  74th  of  the  Articles  of  Association  of  the 
defendants,  a  limited  company,  it  was  provided  that  no  contract 
entered  into  by  the  directors  to  which  the  assent  of  the  company 
in  general  meeting  should  be  given,  should  be  afterwards  im- 
peached ou  any  ground  whatsoever.  In  December,  1866,  the 
directors  entered  into  a  contract  with  the  plaintiff,  one  of  the 
terms  of  which  was  that  the  company  would  "  forthwith  cancel  all 
shares  in  the  company  then  standing  in  the  plaintiff's  name " 
which  were  not  fully  paid  up.  The  contract  was  assented  to  by 
the  company  in  general  meeting,  and  was  largely  part-performed, 
but  the  plaintiff's  shares  were  not  cancelled  on  the  13th  of 
February,  1867,  when  resolutions  were  passed  for  a  voluntary 
winding-up,  which  was  afterwards  continued  under  supervision. 
Giffard,  V.-C,  held,  that  the  agreement  for  cancellation  of  the 
shares  could  not  be  impeached — that  it  was  wan-anted  by  the 
terms  of  article  74,  the  object  of  which  was  "  to  provide  that  the 
assent  of  the  company  in  general  meeting  should  validate  that 
which  but  for  such  assent  might  have  been  invalidated  as  being 
Ultra  Vires." 

127.  Powers  to  cancel  will  be  construed  strictly,  and  whether 
an  invalid  exercise  can  be  rendered  binding  by  ac- 
quiescence, qucere." 

What  has  been  said  as  to  a  power  to  forfeit  with  reference  to 
the  purposes  for  which  it  may  be  used,  to  formalities,  to  acqui- 
escence,^ and  other  incidental  facts,  will  apply  to  a  power  to 
cancel.* 

The   strictness  with  which  the  actual  existence  and  the  due 
exercise  of  this  power  will  be  viewed  by  the  Courts  is  well  shown 
by  two  leading  decisions, 
n'nt"'"'^^'*  In  the  former  of  these.  Stanhope's  Case,^  the  deed  of  settle- 

ment declared  that  in  all  cases  not  provided  for,  it  should  be  lawful 
for  the  directors  to  act  in  such  manner  as  should  appear  to  them 
best  calculated  to  promote  the  interest  and  welfare  of  the  com- 

'  7  Eq.  129.     Semhle,  this  decision  is  which  seems  to  lie  the  true  reason  why 

good  on  the  ground  that  the  cancellation  invalid  forfeitures  have  sometimes  been 

was  part  of  a  general  agreement  for  the  supported, 
henoiit  of  the  company.  -^  Ste    irelsby  and  Andcrsson's  Case, 

-  Unless,  mdood,  there  has  heen  such  W.  N.  1873,  200. 
an  acquiescence  and  such   a   change  of  •>  Avtc,  pp.  320-1. 

circumstances,  then  the  parties  cannot  '  3  De'o.  &  Sm.  198  ;  Howe  v  Denel 

be  replaced  m  their  original  position,  43  Barb.  504. 
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pany.  Disputes  arose  between  the  directors,  and  ultimately  one 
of  them,  Stanhope,  retired  upon  the  terms  that  his  shares  should 
be  cancelled.  This  was  done,  but  he  was  nevertheless,  ten  years 
later,  held  a  contributory. 

In  the  latter  case,^  Addison  being  desirous  of  lending  money  Addison's  Case, 
to  a  company,  accepted  100  shares  of  £5  each,  and  paid  £500,  the 
whole  amount  of  calls  due  thereon,  upon  condition  that  if  he  gave 
notice  within  a  certain  time  his  money  should  be  repaid  and  the 
shares  cancelled.  He  afterwards  gave  notice  in  pursuance  of  the 
agreement,  and  thereupon  the  money  was  repaid  to  him,  and  he 
executed  a  transfer  of  the  shares  to  a  nominee  of  the  company, 
and  his  name  was  removed  from  the  register  of  shareholders. 
Eight  years  afterwards  the  company  was  wound  up,  and  it  was 
held  that  Addison  was  a  contributory.  Giffard,  L.  J.,  said, 
"  This  is  a  case  of  great  hardship,  and  if,  consistently  with  the 
law,  I  could  release  Mr.  Addison,  I  should  be  glad  to  do  so  .  .  . 
The  company  had  no  power  to  cancel  shares,  nor  to  buy  up 
shares." 

4.  Surrender. 

This  is  the  transfer  or  the  giving  up  by  a  member  of.  his  Surrender, 
interest,  whole  or  partial,  in .  a  company,  to  the  company,  or  to 
trustees  for  or  nominees  of  it.  The  proceeding  resembles  a  mere 
ordinary  transfer ;  it  resembles  a  dealing  by  the  company  in  its 
own  shares ;  ^  it  resembles,  and  is  often  a  condition  and  parcel  of 
a  compromise  between  the  company  and  the  retiring  shareholder  ; 
it  resembles,  and  not  seldom  involves  a  cancellation  of  shares. 
But  it  is  neither  of  these — it  is  sui  generis — it  is  a  transfer  to  or 
for  the  company  of  the  pecuniary  interests  of  a  shareholder  or  a 
transmutation  and  alteration  of  those  interests  under  circum- 
stances which  render  it  advisable  for  the  company  to  be  a  party 
to  such  an  arrangement.  And  a  transaction  which  purports  to 
be  a  surrender  will  be  good  only  when  it  is  so  rendered  justi- 
fiable.^ 

It  would  be  convenient  if  the  term  "  surrender  ''  were  restricted 
so  as  to  signify  either  (1)  a  giving  up  to  the  company  of  fully  paid 
shares  where  no  consideration  passes  from  the  company  or  (2) 
those  cases  where  there  is  a  transmutation  of  a  shareholder's 
position  without  diminution  of  his  liability,  if  any,  e.g.  where 
ordinary  fully  paid  shares  are  exchanged  for  preference  shares, 
or  two  shares  of  £5  each  credited  with  £2  10s.  paid  on  each  are 

'  ife  Patent  Paper  Manufacturing  Co.,       invalid,  see  amte,  pp.  13-3-4,  319. 
Addison's  Case,  5  Oh.  294.  '  See  Bennett's  Case,  5  De  G.  M.  &  G, 

2  And   if  in   reality   so   it   would   be       284. 
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exchanged  for  one  £10  share,  having  £5  paid.  But  the  use  of 
the  terra  has  not  been  so  limited.^  It  is  sometimes  used  (3)  in 
those  cases  where  shares  are  given  up  vtrhich  are  liable  to  forfeiture, 
and  which  in  fact  are  cases  of  forfeiture.  It  is  sometimes  used  (4) 
where  shares  are  given  up  on  a  compromise  of  disputes,  or  (5) 
where  agreements  to  take  shares  are  rescinded.  As  a  special  and 
peculiar  power  distinct  from  forfeiture,  compromise  of  disputes, 
and  rescission  of  agreements,  surrender  should  be  limited  to  the 
first  two  of  the  above  operations. 

General  128.  A  power  to  accept  surrenders  may  be  given  by  wide 

''"'''°"*y-  general  authority  to  contract. 

The  power  ought  to  be  given  expressly,  and  it  certainly  will 
not  be  raised  by  implication  from  the  nature  of  the  corporate 
business.  But  it  is  established  that  a  company,  and  therefore 
its  directors  when  the  whole  powers  of  the  company  are 
vested  in  them,  will  have  such  a  power,  not  only  when  it  is 
expressly  given,  but  also  when  necessarily  to  be  implied  from 
the  language  used  in  reference  to  the  powers  of  the  company 
or  its  directors.^  Thus  authority  to  enter  into  contracts  "  and 
afterwards  to  release  and  discharge,  or  modify  and  vary,  the  terms 
of  any  such  contract  or  agreement,"^  and  "to  enter  into,  alter, 
rescind,  or  abandon  contracts  in  such  manner  as  they  shall  think 
fit,"*  coupled  with  general  powers,  has  been  held  sufficient  to 
enable  them  to  accept  a  surrender  of  shares,  and  otherwise  to 
relieve  from  the  liability  in  respect  thereof. 

129.  A   power   to    accept    surrenders   may   be    assumed  by 
corporations  subsequent  to  their  creation. 

A  registered  company  may  give  itself  such  power  by  provisions 
in  its  memorandum  and  articles  of  association ;  and  if  the  articles 
as  originally  framed  do  not  contain  this  power,  a  company  may 
by  special  resolution  either  explicitly  create  the  power  or  sanction 
proceedings  in  reference  to  shares  which  amount  to  or  involve  a 
surrender.  This  is  in  sub.stance  the  effect  of  the  decision  in 
Teasdale's  Case} 

In  a  very  recent  case^  special  resolutions  authorising  an  increase 
of  capital  by  the  issue  of  new  shares  with  preferential  rights,  and 
providing  among  other  things  that  the  directors  might  issue  such 

1  "It  is  not  for  me  to  sny  what  the  helVs  Case,  9  Ch.  1. 
limits  of  surrender  nro  which  are  allowcil  s  See  CockbnrnS  Case,  4  De  G   &  Sm 

under  the  [Coinpanios]  Act  [1862]  because  177. 

each  case  ns  it  arises  must  be  decided  on  ■*  See  Thomas's  Case   13  En    437 

its  own  merits."— P.v  Jessel,  W.  K.,  in  s  9  ch.   54.     Compare   nukc\  Cnir   1 

j;r  DiviiJUM  Silkslonr.  Coal  Co.,  17  C.  D.  C.  P.  620.  ^"'"P^^^  -^"^"^  f^"".  1 

'"'•  «^\   ^    ir     <■     .   r   PI     00     ,,  j'Eicklaumv.Cihj  of  Cliicago  Gram 

-  Sou  Smllx   Cisr,  fi   Ch.   22  ;  Cn)i:p.       Elevators,  1891,  3  Cn.  4.fi9, 
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shaves  as  fully  paid  to  the  holders  of  ordinary  shares  ia  considera- 
tion of  the  surrender  of  an  equivalent  amount  of  fully  paid 
ordinary  shares,  were  held  not  to  be  Ultra  Vires. 

When  the  power  does  exist,  the  requisites  for  the  due  exercise 
of  it — cause,  formalities,  acquiescence,  &c. — will  be  very  similar 
to  tliose  examined  in  connection  with  the  authority  to  forfeit.^ 

This  power,  like  every  other,  must  be  used  bond  fide  for  the 
purpose  for  which  created — in  other  words,  what  purports  to  be, 
must  really  be,  a  surrender  and  for  the  benefit  of  the  company. 

This  is  well  illustrated  by  HalVs  Case,^  where  a  director  Hall's  Case.  - 
-was  released  from  all  liability  with  respect  to  250  shares  (not 
allotted  to  him)  by  a  deed  executed  and  approved  at  a  general 
meeting  of  shareholders.  Afterwards  the  company  was  wound 
up.  It  was  decided  on  appeal,  affirming  the  decision  below,  that 
the  deed  of  release  and  indemnity  was  not  an  acceptance  of  a 
surrender  and  forfeiture  under  the  Articles,  but  was  a  dealing  in 
shares  by  the  company,  and,  as  such,  was  Ultra  Vires  on  the  part 
of  the  directors  and  the  company;  and  consequently,  that  the 
director  must  be  on  the  list  of  contributories  for  among  others 
the  250  shares. 

When  the  authority  exists — (1)  it  may  be  validly  exercised  by  Surrender  of 

,  ,  1-1         1      •  .      agreement  to 

allowing  a  person  to  surrender  shares  which  admittedly  he  is  take  shares. 
bound  to  take  but  where  there  is  good  consideration  for  the 
surrender ;  ^  (2)  it  may  be  exercised  upon  terms,  e.g.  by  paying  to 
the  shareholder  surrendering  a  sum  as  the  value  of  his  shares ;  * 
and  (3)  it  may  be  employed  to  relieve  an  applicant  from  his 
liability  to  take  shares  which  have  not  yet  been  allotted,^  that  is, 
the  power  to  accept  a  surrender  of  "  shares  "  will  not  be  restricted 
to  full  and  complete  "shares,"  but  will  justify,  under  proper 
circumstances,  the  dissolution  of  an  agreement  to  take  shares.^ 

The  converse  holds — what  purports  on  the   face    of  it  to  be  Fraudulent 
an  ordinary  and  innocent  transfer  may  really  be  a  surrender  or 
intended  to  have  such  effect.     But  it  is,  of  course,  essential  that 
a  transfer  of  shares  to  be  construed  a  surrender  and  therefore  void 
in  the  absence  of  the  necessary  power,  should  really  be  made,  with 

'  See  pp.  320-2  ;  and  compare  Kipling  '  But  are  not  the  whole  of  the  in- 

V.  Todd,  3  C.  P.  D.  350.  stances   referred   to   in   this  paragraph, 

2  5  Ch.  707  ;  Bennett's  Case,  5  De  G.  cases  of  either  compromise  of  disputes  or 

M.  &  G.  284  ;  Darnell's  Case,    22  Beav.  rescission  of  agreements  ? 

43,  3  Jur.  (N.  S.)803.     Compare  *4?rf's  '^  Snell's  Case,   5  Ch.  22.     Mr.   Snell 

Case,  22   Beav.   55  ;  and   the  analogous  had  agreed  to  become  a  director  of  the 

cases  under  forfeiture.  Natal  Investment  Co.,  but  he  withdrew 

2  TAomas's  Case,  13  Eq.  437.    Compare  upon  finding  the  arrangements  "  so  very 

Marshall  v.  Glamorgan  Iron  Co.,  7  Eq.  different  from  what  I  was^iven  to  under- 

X29.  stand  at  the  time  I  was  induced  to  join 

■I  Se  St.  James's  Bank,  Colmlle's  Case,  the  direction." 
48  L.  J.  (Ch.)633. 
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Cases  o£  valid 
surrender. 


the  knowledge  both  of  the  transferor  ^  and  of  the  company  or  its 
directors,  to  the  company's  nominees.  Suspicious  circumstances 
will  not  alone  suffice  to  prevent  the  transaction  being  considered 
an  ordinary  transfer/  unless  the  Court  can  gather  that  the 
arrangement  was  not  what  it  purports  to  be.^ 

It  is  suggested  above  that  surrender  should  be  limited  to  the 
two  cases  (a)  where  there  is  a  giving  up  to  the  company  of  fully 
paid  shares  ;  (b)  where  there  is  a  mere  transmutation  of  the  nature 
of  a  member's  interest  without  diminution  of  his  liability  (if  any). 
In  neither  of  these  cases  is  there  in  any  shape  a  reduction  of 
capital.  It  is  submitted  that  this  is  the  true  view  of  surrender 
considered  as  a  special  and  separate  power  or  proceeding,  and  that 
only  in  such  cases  can  such  a  power — considered  as  distinct  from 
the  other  powers  examined  in  this  sub-section — be  validly  executed. 
On  this  subject  Lord  Herschell  thus  commented  in  Trevor  v. 
WhitwortW^ : — "  Surrender  no  doubt  stands  on  a  different  footing. 
But  it  also  does  not  involve  any  payment  out  of  the  funds  of  the 
company.  If  the  surrender  were  made  in  consideration  of  any 
such  payment  it  would  be  neither  more  nor  less  than  a  sale,  and 
open  to  the  same  objections.  If  it  were  accepted  in  a  case  when 
the  company  were  in  a  position  to  forfeit  the  shares,  the  transac- 
tion would  seem  to  me  perfectly  valid."  In  the  same  case  Lord 
Macnaghten  said  ^ : — "  Surrender  of  shares  stands  on  a  different 
footing.  It  is  not  mentioned  in  the  Companies  Acts,  but  I 
conceive  there  can  be  no  objection  to  the  surrender  of  shares 
which  are  liable  to  forfeiture.  A  surrender  of  shares  in  return 
for  money  paid  by  the  company  is  a  sale,  and  open  to  the  same 
objections  as  a  sale,  whatever  expression  may  be  used  to  describe 
or  disguise  the  transaction." 


Rescission  of 
agreements. 


5.  Rescission  of  Agreements. 

130.  Any  joint  stock  company  may  for  good  cause  rescind  an 
agreement  to  take  shares. 


Cases  to  which  this  principle  applies  are  those  where  the  matter 
remains  in  fieri — where  there  is  an  agreement  to  take  shares 
complete  on  both  sides  so  far  as  relates  merely  to  the  agreement, 
but  not  perfected  by  the  actual  issue  of  shares  in  pursuance  of  the 
agreement.  Here  different  considerations  arise  to  those  which 
relate  to  cases  where  shares  have  actually  been  issued.  In  each 
case  there  is  an  actual  or  possible  reduction  or  loss  of  capital. 


1  JV/V»/'.s'   Oiisi',    3  De  G.   &  J.    387 ; 
Orinlii'.i  On,v,  1  Do  G.  J.  &  S.  488. 
■'  jexnoi'ji'x  f'lrw,  2  De  G.  &  J.  638. 


^  Cross  s  Case,  38  L.  J.  (Ch.)  583. 
•*  12  App.  418. 
*  Md.  438. 
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but  when  the  matter  remains  merely  in  agreement  it  by  no 
means  follows  that  the  liability  of  the  alleged  member  to  complete 
his  membership  and  to  contribute  his  quota  to  the  capital  of  the 
company  will  be  effectuated. 

It  is  advisable  that  the  power  to  rescind  an  agreement  for 
shares  should  be  expressly  set  forth  in  the  memorandum  or  articles 
of  association,  if  only  for  the  protection  and  the  information  of  the 
directors.  When  it  is  so  set  forth  it  may  be  given  in  so  many 
words  or  by  general  language  empowering  the  directors  to  abandon 
the  contracts  and  the  like,  or  generally  in  respect  of  contracts  to 
act  on  behalf  of  the  company.'^  In  the  majority  of  cases  express 
power  is  given  in  the  latter  rather  than  in  the  former  more 
explicit  form. 

It  seems  clear,  however,  both  on  principle  and  from  the  reasons 
given  in  the  various  judgments  where  questions  of  this  kind  have 
arisen  that  every  company  will  have  as  an  incident  of  its  constitu- 
tion power  in  all  proper  cases  to  rescind  agreements  to  take  shares. 
Without  such  power  there  would  be  the  chance  of  constant 
litigation,  and  further  the  company  would  be  prevented  from 
making  numerous  arrangements  which  are  proper  if  not  absolutely 
necessary  to  make,  both  in  its  own  interest  and  in  the  course  of 
fair  dealing  with  others. 

The  proposition  is  that  rescission  may  take  place  "  for  good  ^''^'"^  ™"^*  ^^ 
cause."  It  is  clear  that  a  qualification  to  this  extent  applies,  for  rescission 
otherwise  a  company  or  its  directors  might  rescind  agreements 
in  cases  where,  apart  altogether  from  any  question  of  fraud  or 
collusion,  they  might  decide  to  do  so  as  a  matter  of  goodwill  to 
some  particular  person— this  certainly  cannot  be  done.  Other 
shareholders  and  the  company's  creditors  have  to  this  extent  an 
interest  in  the  capital  agreed  to  be  taken — that  they  can  require 
that  it  shall  be  subscribed  and  when  subscribed  properly  applied. 
What  will  be  "  good  cause  "  is  not  perhaps  altogether  certain  ;  but 
it  is  submitted  that  the  following  are  cases,  and  the  only  cases, 
where  a  company  can  validly  exercise  its  power  to  rescind  an 
agreement  for  shares,  namely  : — 

(1)  where  the  person  who  had  made  the  agreement  is  entitled 
under  circumstances  of  fraud  or  misrepresentation  to  have  such 
agreement  rescinded  : 

(2)  where  from  a  mutual  mistake  on  both  sides  no  valid 
agreement  has  really  been  entered  into  : 

(3)  where  if  the  company  were  to  be  plaintiff  suing  for  specific 
performance  the  Court  would  not  give  judgment  for  specific  perform- 
ance— for  instance,  where  there  was  some  material  mistake  on  the 

'  Compare  ante,  p.  82-3,  notes  2,  3,  and  4  ;  and  p.  327,  n.  6. 
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part  of  the  applicant  for  shares,  where  there  has  been  delay  for 
which  the  company  is  responsible  in  completing  the  agreement 
for  issuing  the  shares,  and  so  on : 

(4)  where  there  were  circumstances  in  connection  with  the 
entering  into  of  the  agreement,  or  where  circumstances  have  since 
arisen,  respectively  of  such  a  description  that  whether  in  the 
interests  of  the  company  itself  or  simply  as  a  matter  of  fair  dealing, 
it  is  advisable  that  the  agreement  should  be  rescinded  either  for, 
or  without,  further  consideration  than  the  rescission  itself,  and 
either  on  terms  or  unconditionally .^ 


Forfeiture  or 
surrender  not 
a  destruction. 


Cancellation 
not  neceflsarily 
a  destruction. 


6.  Re-issue  of  Shares. 

131.  Shares  come  to  the  possession  of  a  company  on  whatever 
ground  may  be  re-issued. 

It  is  often  assumed  that  a  forfeiture  or  a  surrender  is  neces- 
sarily— in  the  absence  of  express  controlling  language — a  destruc- 
tion of  the  shares  in  question  ;  and  it  is  consequently  urged  as  an 
argument  against  the  existence  of  such  implied  powers,  that  their 
exercise  must  consequently  be  pro  tanto  a  diminution  of  capital. 
But  such  reasoning  is  founded  on  a  fallacy,  or  rather  on  a  mistaken 
notion  of  what  is  involved  in  these  powers.  A  forfeiture,  and 
d  fortiori  a  surrender  of  shares — especially  when  it  is  by  way  of 
transfer  to  a  nominee  of  the  company — puts  an  end  to  the  share- 
holder's future  ^  rights  and  liabilities.  But  it  does  not  destroy 
the  thing  styled  "  share  "  or  "  interest  "  in  the  company ;  this  still 
remains  intact  as  an  actual  entity  unless  and  until  the  company, 
by  some  further  act,  expressly  destroys  it.  "  Cancellation  of 
shares  is  no  more  a  reduction  of  capital  than  is  forfeiture  of 
shares."  * 

Therefore  it  is  submitted  that  in  all  cases  a  company  will  have 
impliedly  the  authority  to  dispose  of  forfeited*  or  surrendered 
shares,  though  unquestionably  it  will  be  safer  to  give  the  authority 
by  clear  and  explicit  language.  In  the  United  States  this  seems 
so  decided  as  to  shares  surrendered,  and  probably  also  as  to  shares 
however  acquired  by  or  for  a  corporation.^ 

It  is  perhaps  even  more  generally  laid  down  that  cancellation 


'  See  the  cmiscs  cited  uiuier  the  head  of 
"Surrender,"  anii;  p.  326,  notes 3 and 4. 
'  2  Usually  his  past  liabilities  romain 
intact — see  the  Companies  Act,  ISti'i, 
Table  A,  art.  17-19 ;  the  Companies 
Clauses  Act,  1845,  ss.  29-35  ;  and  com- 
pare Cri'i/ke's  Case,  5  Ch.  63  ;  Bath's  Case, 
11  0.  r>.  386;  and  Heskcih's  Case,  13 
C.  D.  693. 

a  Per  Giffard,   V.-C,  in  Marshall  v. 


Clmrwrgan  Coal  and  Iron  Co.,  7  Eq.  129, 
137,  meaning  fully  paid  shares  unaccom- 
panied with  any  repayment.  Cancellation 
of  shares  not  fully  paid  is  certainly  a 
reduction  of  capital. 

•"  Creyke's  Case,  5  Ch.  63,  65. 

*  Williams  v.  Savage  Manufacturing 
Co.,  3  Md.  Ch.  418;  City  Bank  of 
Columbus  V.  Bruce,  17  N.  Y.  507. 
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involves  the  dimiaution  of  capital.  The  objection  is  worth  more 
than  when  applied  to  forfeiture,  because  ex  vi  termini  a  cancel- 
lation denotes  the  destruction  of  shares.  But  all  that  is  meant 
by  this  is  simply  the  destruction  of  the  rights  and  liabilities  of  a 
particular  shareholder,  and  if  necessary,  of  the  pieces  of  paper  or 
other  documents  representing  the  same.  But  the  capital  of  the 
company  is  totally  distinct  from  the  rights  of  shareholders  therein. 
The  powers  of  the  company  with  respect  thereto  remain  unaltered, 
and  immediately  upon  the  cancellation  of  one  member's  interests, 
it  may  issue  new  shares  of  an  equivalent  amount.  This  seems 
the  only  rational  conclusion ;  and  it  is  supported  by  the  dictum 
already  cited.^ 

SUB-SECTION   III. — STATUTORY   CORPORATIONS. 

Special  statutes  creating  or  relating  to  the  constitution  of  joint 
stock  companies  often  contain  provisions  relating  to  forfeiture, 
cancellation  and  surrender  of  shares,  for  the  precise  extent  and 
incidents  of  which  recourse  must  be  had  to  the  statutes  them- 
selves. 

Similar  powers  are  contained  in  some  of  the  general  Acts  re-  companies 
lating  to  these  companies.  The  Companies  Clauses  Act,  1845,  Clauses  Act, 
contains  a  series  of  regulations  as  to  forfeiture.  If  a  shareholder 
fail  to  pay  a  caU  payable  by  him,  together  with  the  interest  if  any 
that  may  have  accrued  thereon,  the  directors  after  the  expiration 
of  two  months  from  the  day  appointed  for  payment  of  the  call,  may 
declare  the  share,  in  respect  of  which  the  call  was  payable,  forfeited  Forfeiture. 
and  this  whether  the  company  has  sued  for  the  call  or  not.^ 
Section  30  requires  notice  to  be  given  to  the  shareholder  before 
this  declaration  of  forfeiture,  which,  by  section  31,  is  afterwards 
to  be  confirmed  by  a  general  meeting  of  the  company.  After 
confirmation,  the  directors  may  sell  the  forfeited  shares;  but  no 
more  shares  are  to  be  sold  than  are  sufficient  for  payment  of  the 
calls  in  arrear ;  and  if  the  arrears  with  interest  and  expenses  are 
paid  before  the  forfeited  shares  are  actually  sold,  they  revert  to 
their  former  owner.^ 

These  provisions  are  supplemented  by  sections  3,  4,  5,  and  8  of 
the  Companies  Clauses  Act,  1863. 

The  latter  statute  also  contains  enactments  in  sections  6  and  7  Cancellation, 
as  to  cancellation  of  shares,  and  in  sections  9  and  10  as  to  the  Surrender, 
surrender  of  shares  not  fully  paid. 

1  Ante,  p.  330,  n.  3.  Sim.  327 ;  6.   N.  Ry.  Co.  -v 

=  8  &  9  Vict.  c.  16,  s.  29.    See  Harris  i  Ex.  417. 

V.  North  Devon  Ry.  Co.,  20  Beav.  384  ;  ^  jjj-^^  5g_  2,2,  34,  3.5. 
Preston  v.   Grand   Collier  Bock   Co.,  11 
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But  no  moneys  are  to  be  paid  out  of  the  company's  funds  to  any 
person  surrendering  shares  or  where  shares  are  cancelled. 
SUnnariesAot.       The  Stannaries  Act,  32  &  33  Vict.  c.  19,  contains  a  series  of 
enactments  as  to  forfeiture,  very  similar  to  those  of  the  Companies 
Clauses  Act,  1845. 

The  remarks  in  the  last  sub-section  with  respect  to  (a)  the  com- 
promise of  disputes,  and  (b)  the  rescission  of  agreements  respec- 
tively in  reference  to  shares  in  the  case  of  registered  companies 
will  apply  equally  to  statutory  corporations. 

SECTION   VIII. — OTHER   CORPORATE   POWERS    IN    RELATION   TO 

SHARES. 

Besides  the  powers  in  reference  to  shares  which  have  just  been 
considered,  companies  possess  expressly  or  by  implication  various 
other  capacities.  One  of  these  is  the  power  to  make  calls,  another 
is  the  capacity  to  issue  preference  shares,  others  are  the  power  to 
increase  or  reduce  capital — these  have  already  all  been  examined. 

There  are  two  others  which  require  some  special  attention. 

1.  Lien. 

Not  seldom   companies   claim   a   lien — often  expressed  in  the 
articles  of  association  as  "  a  first  and  paramount  lien  " — upon  the 
shares  of  their  members  for  arrears  of  calls  or  even  ordinary  debts 
Lien.  due  by  the  members  in  question  to  the  company.^     The  right  to 

such  a  lien  ought  to  be  given  expressly  b}'  the  constating  instru- 
ments. When  it  is  so  given,  the  company  will  certainly,  as  against 
both  the  members  themselves  and  also  all  persons  claiming  through 
or  under  them,  have  in  respect  of  such  shares  a  lien  for  any  claim 
(as  to  which  the  lien  is  expressed  to  be  given)  existing  anterior  to 
the  receipt  by  the  company  of  notice  of  any  claim  against  the  shares 
on  the  part  of  any  persons  other  than  the  actual  shareholders.^  But 
notwithstanding  the  provisions  in  section  30  of  the  Companies 
Act,  1862,  that  no  notice  of  any  trust  is  to  affect  a  company, 
a  company  having  such  a  lien  and  receiving  notice  of  a  charge  on 
a  member's  shares  cannot  claim  priority  for  claims  against  such 
shares  maturing  after  receipt  of  the  notice  of  such  charge.^ 

"Where  a  lien  is  not  given  by  the  constating  instruments,  then,  as 
between  the  company  claiming  for  ordinary  debts  and  other 
creditors  of  the  members,  it  would  seem  that  the  company  cannot 

1  lioffcrs    V.    Huntingdon    Bank,    12  2  Bradford  BanUna   Co     v    Briaqs 

S.   &  K.   77  ;  lin-nt  V    Bank  of   ll'a^.h-  12  App.  29  ;  Bmik  of  'Africa  v.  'SaliJury 

inijldn,  HI  iVl.  69b;  Uninl  v.  MvcJianiuji  Gold  Mining  Co.,  41  W    K   47 
ll.nik,    15    S.     &    K.     MO  ;    Hagm    v.  »  Bradford  Banking    Co.    v     Brlqqs 

JJandeson,  2  Kx.  lil.  12  App.  29  ;  sec  aiiU,  pp.  292-6 


TKANSFER.  333 

by  any  general  by-law  or  resolution  absolutely  create  such  a  lien,^ 
and  that  therefore  it  ■will  have  priority  to  these  creditors,  if  at  all, 
only  when  they  were  affected  with  notice  of  the  existence  of  the 
lien  proposed  to  be  set  up  previous  to  dealing  with  the  share- 
holder.^ 

As  between  the  company  and  the  members  or  their  transferees 
it  would  also  seem  that  a  right  of  lien-  for  calls  unpaid  can  be 
claimed  only  (1)  when  actually  given  totidem  verbis,  or  (2)  raised 
by  implication  from  a  power  to  forfeit  or  to  refuse  a  transfer  for  non- 
payment ; '  and  (3)  that  no  by-law  or  general  resolution  passed 
after  the  issue  of  the  shares  in  question  will  suflSce  to  create  a 
lien  for  ordinary  debts  ;*  though,  (4)  on  the  other  hand,  this  is 
so  far  a  matter  of  internal  arrangement  that  it  may  be  made 
binding  upon  future  shareholders  as  one  of  the  conditions  of  the 
issue  of  shares  or  stock,  as  also  it  will  be  good  for  instalments 
unpaid  and  due.^ 

2.  Transfer. 

132.  In  the  absence  of  express  provision  to  the  contrary,  a 
shareholder  may  transfer  his  interest  as  and  when  he 
pleases. 

There  is  such  a  provision  in  section  16  of  the  Companies 
Clauses  Act,  1 845  :  — "  No  shareholder  shall  be  entitled  to 
transfer  any  share,  after  any  call  shall  have  been  made  in  respect 
thereof,  until  he  shall  have  paid  such  call,  nor  until  he  shall 
have  paid  all  calls  for  the  time  being  due  on  every  share  held 
by  him." « 

There  is  no  similar  provision  in  the  Companies  Acts.  Therefore 
companies  within  these  Acts  must  give  themselves  the  power  to 
interfere,  or  members  cannot,  on  any  ground,  be  prevented  trans- 
ferring.'' In  such  case  a  transfer — at  least  of  shares  as  to  which 
no  call  has  been  made,  and  no  lien  exists— will  be  perfectly  good 
for  whatever  pui-pose,  for  whatever  consideration,  and  whenever 
made.^ 

1  Bank  of  Attica  v.  Manvfaoturers  Child  y .  Hudson^ s  Bay  Co.,  2  P.  Wms. 
BanTc,  20  N.  Y.  501;  .  207  ;  Utica  Bank  v.  SmalUy,  2  Cowen,' 

2  Whether  the  passing  of  a  hy-law      770. 

previous   to  the  issue  of  the  shares  in  °  McDowell  v.  Bank  of  Wilmington, 

question  would  ^e?'  se  be  sufficient  notice,  1  Barring.  Del.  27  ;  and  p.  320,  n.  1. 
qiicere.     See  Tuttle  v.   Walton,  1  Ga.  43  ;  ^  Hubbersty  y.    Manchester   Ry.    Co. 

and  cases  there  cited.  L.  R.  2  Q.  B.  471. 

3  See  Pimkett  v.  Wright,  2  Hare,  120  ;  ^  See  Gilberts'  Case,  6  Ch.   S59,  565  ; 
Hague  v.   Dandeson,    2    Ex.  741  ;    Be  Weston's  Case,    4   Ch.    20  ;   Moffatt  v! 
London,    &c.,    Banking   Co.,    34    Beav.  i^arg'^Actr,  7  C.  D.  591,  and  cases  cited. 
332;    Be  Stockton  Malleable  Iron   Co.,  *  De  Pass's  Case,  4  De  G.  (fej.   644; 
2  C.  D.  101.  Bishop's  Case,  7  Ch.  296,  n. ;    Hakim's 

Cases  cited  in  last  two  notes  ;  but  see      Case,  ibid.  ;  Master's  Case,  7  Ch.  292, 
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133.  Powers  to  regulate  transfers  will  be  discretionary  unless 
clearly  expressed  to  be  unrestricted. 

In  every  case,  ordinary  powers  of  this  kind  are  merely  discre- 
tionary and  controllable  by  the  Couiis  when  a  company  or  its 
directors  are  acting  capriciously.^  But  the  degree  of  discretion 
and  the  circumstance's  under  which  the  power  may  be  exer- 
cised will  depend  on  the  language  used ;  ^  and  the  Courts  will 
refuse  to  interfere  if  the  discretion  exists  and  is  exercised  bond 
fide.^ 

'  See  Shepherd's  Case,  2  Ch.   16  ;  iJe  ^  gee  Ex  parte  Penney,  8  Ch.  446  ; 

Taurine  Co.,  25  C.   D.   118  ;  Farmers  <£■  Me  Bell  Brothers,  7  Times  Rep.  689,  is  a 

Mechanics  Bank  v.    Wasson,   30  Amer.  very  recent  case  where  the  subject  was 

398,  48  Iowa,  336.  fully    examined    and    an     order    made 

^  See  Re  Cawley  d:  Co.,  42  C.  D.  209.  directing  the  directors  to  pa.ss  a  transfer. 
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SECTION  I. — WHAT  ARE  PROFITS  1^ 


The  subject  of  profits  is  one  of  the  most  important  matters  in  Profits- 
connection  with  the  financial  concerns  of  commercial  corporations,  meaning, 
important  to  any  one  and  especially  so  to  the  officials  who  may  be 
held  liable  to  repay  dividends  paid  when  profits  have  not  been 
earned.  The  term  "  profits  "  is  ambiguous  or  at  least  of  uncertain 
and  not  defined  or  definable  meaning.  It  may  denote  (1)  the  net 
earnings,  deducting  merely  current  working  expenses  including 
therein  the  interest  on  money  borrowed  ;  or  (2)  what,  if  anything, 
would  remain  after  defraying  or  providing  for  every  expense,  and 
liability,  as  paying  off  loans,  if  any,  as  well  as  the  interest  thereof. 
It  may  (3)  be  used  to  signify  the  surplus  of  assets  over  all 
liabilities,  including  capital.^ 

Where  money  has  been  raised  in  virtue  of  express  powers  in 
that  behalf,  repayable  at  fixed  dates,  Gorry  v.  Londonderry  and 
Enniskillen  Ry.  Go?  has  settled  that  profits  will  usually  have  the 
first  meaning.  Romilly,  M.  R,  in  that  case  was  of  opinion  "  that 
all  the 'debts  of  the  company  are  first  payable,  other  than  those 
which,  for  want  of  a  better  expression,  may  be  called  funded  debts ; 
for  instance,  if  the  defendants  have  raised  money  by  mortgage. 


1  The  principles  as  to  dividends  apply- 
equally  to  bonuses,  subject  only  to  any 
special  provisions  in  the  constating 
instruments,  see  Ranee's  Case,  6  Ch.  104. 

^  As  to  the  dift'erence  between  profits 
and  income,  see  per  Bronson,  J.  in 
People  V.  Supervisors  of  Niagara,  i 
Hill,  20.  "  It  is  undoubtedly  true  that 
'  profits  '  and  '  income '  are  sometimes 
used  as  synonymous  terms  ;  but,  strictly 
speaking,  '  income '  means  that  which 
comes  in,  or  is  received  from,  any  busi- 
ness or  investment  of  capital,  without 
reference  to  the  outgoing  expenditures  ; 


while  'profits  '  generally  means  the  gain   Bonus, 
which  is   made  upon   any  business   or 
investment  when  both  receipts  and  pay- 
ments are  taken  into  account.     '  Income,' 
when  applied  to  the  affairs  of  individuals,   pj-oflts  and 
expresses   the   same   idea   that   revenue    income 
does  when  applied  to  the  affairs  of  a  state 
or  nation,  and  no  one  would  think  of 
denying  that  our  government  has  any 
revenue  because  the  expenditures  for  a 
given  period  may  exceed  the  amount  of 
receipts. " 
3  29  Beav.  263. 
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Deductions  to 
be  made. 


Lee  V.  J\'e!e- 
cMlel  As- 
phalte  Co, 


Facta. 


Judgments. 
Cotton,  L.  J, 


under  the  powers  contained  in  their  Act,  for  the  purpose  of  com- 
pleting their  line,  this  does  not  constitute  such  a  debt  as  can  be 
paid  off  out  of  the  profits,  before  the  profits  are  divided.  But,  on 
the  other  hand,  any  debts  which  have  been  incurred,  and  which 
are  due  from  the  directors  or  the  company,  either  for  steam-engines, 
for  rails,  for  completing  stations,  or  the  like,  which  ought  to  have 
been  and  would  have  been  paid  at  the  time,  had  the  defendants 
possessed  the  necessary  funds  for  that  purpose— those  are  so  many 
deductions  from  the  profits,  which,  in  my  opinion,  are  not  as- 
certained till  the  whole  of  them  are  paid."  The  Judge  accord- 
ingly decided  that  the  current  debts  mentioned  must  be  paid 
out  of  revenue,  and  not  the  funded  debts  also,  and  that  the 
balance  then  remaining  would  be  profits  applicable  in  payment  of 
dividends. 

There  is  not  as  much  authority  as  could  be  desired  on  the 
subject  of  profits,  and  as  to  when  profits  will  be  earned  available 
for  dividends.  But  in  the  recent  case  of  Lee  v.  Keiu>hdtel  Asphalte 
Co}  these  questions  were,  on  a  somewhat  special  state  of  facts, 
raised  and  so  raised  were  fully  discussed.  The  case  itself  is  so 
material  and  the  judgments  in  the  Court  of  Appeal  so  important 
that  it  will  be  useful  to  set  out  extracts  from  them  at  some 
length. 

The  material  facts  may  be  thus  stated.  There  were  .six 
companies,  which  were  in  various  ways  entitled  to  the  benefit  of, 
and  were  working  a  concession  for  carrying  on  mines  or  quarries 
near  Neuch§,tel,  which  produced  asphalte.  The  defendant 
company  was  formed  in  1873  by  a  so-called  amalgamation  of 
these  six  companies.  The  nominal  capital  of  the  company  was 
£1,150,000,  divided  into  £10  shares.  No  money  was  paid  when  the 
new  company  was  formed,  but  the  assets  of  the  previous  companies 
were  taken  over  by  the  company,  and  out  of  the  115,000  shares 
in  the  company  113,700,  representing  a  nominal  capital  of 
£1,137,000,  were  given  to  the  six  old  companies,  and  the  conces- 
sion and  other  rights  which  were  made  over  were  taken  as  being 
the  assets  to  answer  that  share  capital.  Of  course  the  business 
or  enterprise  of  the  defendant  company  was  of  a  wasting  nature  so 
that  in  course  of  time  the  whole  of  the  assets  representing  the 
capital  would  be  used  up  and  dissipated. 

Cotton,  L.  J.  said — "The  object  of  the  action  is,  on  behalf  of 
the  ordinary  shareholders,  to  prevent  a  dividend  from  being  paid 
out  of  the  excess  of  the  receipts  of  the  company  above  its  ex- 
penditure for  the  year  1885.     On  what  ground  is  that  put  ?     The 


'  41  C.  D.  1. 
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articles  justify  the  declaration  of  a  dividend  by  a  general  meeting  Lee  v.  Ncu- 
without  making  any  reserve  for  the  renewal  or  replacing  of  any  pUaite  Co. 
lease  or  of  the  company's  interest  in  any  property  or  concession,  Judgments, 
but  that  is  said  to  be  Ultra  Yires.     The  plaintifiE  puts  his  case  in 
three  ways. 

"  The  first  point  I  understand  to  be  this,  that  a  great  part  of  the 
capital  of  the  company  has  been  lost.  Now,  what  is  meant  by 
'  capital  V  If  it  is  meant  that  any  part  of  the  assets  has  been  lost, 
in  my  opinion  that  is  wrong.  I  do  not  say  that  no  part  of  the 
assets  has  ever  been  lost,  but  on  the  evidence  before  us  the  assets 
of  this  company  are  of  greater  value  ^  than  at  the  time  of  the 
formation  of  the  company  in  1873.  They  then  had,  it  is  true,  a 
concession,  but  for  a  shorter  period  than  the  one  they  have  now 
got,  and  the  royalty  was  very  heavy.  Now  they  have  a  longer 
time  for  the  concession  to  run  than  they  had  in  1873,  and  they 
have  got  very  much  more  profitable  terms  than  they  had  at  the 
first.  In  my  opinion,  so  far  from  there  being  any  loss  of  assets, 
the  company  has  now  in  its  possession  a  larger  amount  of  assets 
than  it  had  at  the  time  it  was  first  formed:  Of  course  the  present 
case  is  very  different  from  that  of  a  company  where  money  has 
been  paid  on  all  the  shares.  That  case  is  open  to  very  different 
considerations.  Here  all  that  was  taken  by  this  company  from 
the  first  companies  was  their  assets,  and  in  my  opinion  those 
assets  have  increased  in  value,^  so  that  as  a  matter  of  fact  that  first 
point  entirely  fails. 

"  The  plaintiff's  second  point  is  that  the  property  of  the  company 
is  not  now  sufficient  to  make  good  the  share  capital ;  that  assets 
to  provide  for  that  share  capital  must  be  made  up  before  any 
dividend  can  be  declared  ;  and  that  if  dividends  are  declared  with- 
out that  being  done,  that  is  to  be  treated  as  a  return  and  a  division 
of  capital  amongst  the  shareholders,  and  therefore  illegal.  In  my 
opinion  that  is  entirely  wrong.  It  is  a  misapplication  of  the  term 
'  return  of  capital.'  ....  The  third  point  was  to  my  mind  the  only 
one  which  occasioned  any  difficulty.  It  is  said  th'&t  the  concession 
is  a  wasting  property,  and  as  it  is  a  wasting  property,  that  dividing 
its  annual  proceeds  is  dividing  part  of  the  capital  assets  of  the 
company,  which  are  represented  by  this  concession.  That  was 
pressed  upon  us,  and  that  is  a  difficulty,  because  it  is  established, 
and  well  established,  that  you  must  not  apply  the  assets  of  the 
company  in  returning  to  the  shareholders  what  they  have  paid  up 
on  their  shares,  or  in  paying  what  they  ought  to  have  paid  up  on 

'  This  fact,  however,  soema  altogether  on  the  judgment  and  to  tho  application 
immaterial  to  the  principles  enunciated      of  them  in  the  case. 

B.U.V.  Z 
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their  shares.  But  we  must  consider  exactly  how  the  case  stands. 
There  is  nothing  in  the  Act  which  says  that  dividends  are  only  to 
be  paid  out  of  profits.^  There  is  a  provision  to  that  effect  in 
Table  A,  and  that  rather  favours  the  view  that  the  matter  of  how 
profits  are  to  be  divided  and  dealt  with  and  out  of  what  fund 
dividends  are  to  be  declared,^  is  a  matter  of  internal  regulation. 
But  still  there  is  this  firmly  fixed,  that  capital  assets  of  the 
company  are  not  to  be  applied  for  any  purpose  not  within  the 
objects  of  the  company,  and  paying  dividend  is  not  the  object  of 
the  company  :  the  carrying  on  the  business  of  the  company  is  its 
object.  If  this  property  was  property  of  another  nature,  property 
which  would  not  be  reasonably  or  properly  consumed  in  providing 
profit,  the  case  would  stand  in  a  very  different  position.  If  there 
was  a  permanent  property  which  would  not  be  reasonably  or 
properly  so  consumed,  but  the  fruit  of  which  only  would  be  used 
in  providing  profit,  then  if  the  directors  were  to  sell,  or  the  share- 
holders were  to  authorise  a  sale  of  that,  and  then  to  declare  a 
dividend  out  of  the  proceeds,  that  would  clearly  come  within  the 
case  of  Guinness  v.  Land  Corporation  of  Ireland,^  for  it  would  be 
applying  the  capital  of  the  company  to  a  purpose  which  was  not 
authorised.  But  here,  for  the  purpose  of  getting  the  profit,  there 
is  necessarily  a  consumption  year  by  year  of  part  of  the  capital  of 
the  company." 

Lindley,  L.  J.,  said — "  Having  stated  shortly  what  are  the  pro- 
visions of  the  Acts  of  Parliament  ^  relating  to  this  matter,  I  may 
safely  say  that  the  Companies  Acts  do  not  require  the  capital  to 
be  made  up  if  lost.  They  contain  no  provision  of  the  kind.  There 
is  not  even  any  provision  that  if  the  capital  is  lost  the  company 
shall  be  wound  up,  and  I  think  this  omission  is  quite  reasonable. 
The  capital  may  be  lost  and  yet  the  company  may  be  a  very 
thriving  concern.  As  I  pointed  out  in  the  course  of  the  argument, 
and  I  repeat  now,  suppose  a  company  is  formed  to  start  a  daily 
newspaper ;  supposing  it  sinks  £250,000  before  the  receipts  from 
sales  and  advertisements  equal  the  current  expenses,  and  suppos- 
ing it  then  goes  on,  is  it  to  be  said  that  the  company  must  come 
to  a  stop,  or  that  it  cannot  divide  profits  until  it  has  replaced  its 
£250,000,  which  has  been  sunk  in  building  up  a  property  which 
if  put  up  for  sale  would  perhaps  not  yield  £10,000  ?  That  is  a 
business  matter  left  to  business  men.  If  they  think  their  prospects 
of  success  are  considerable,  so  long  as  they  pay  their  creditors 


'  Tho  former  of  these  two  sentences 
is  a  inoro  truism.  As  to  the  latter  it 
had  been  settk^d  long  prior  to  1889, 
beyond  tho  possibility  of  contest,  that  the 
only  "fund  out  of  which  dividends  aro 


to  be  declared  "  was  a  fnnd  made  up  of 
profits. 

-  22  C.  D.  349. 

*  I.e.  the  Con)panies  Acts,  1869,  &c. 
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there  is  no  reason  why  they  should  not  go  on  and  divide  profits,  so  ^««  '^-  •'Vfi"- 
far  as  I  can  see,  although  every  shilling  of  the  capital  may  be  lost,  phalte  Co. 

''  Now  we  come  to  consider  how  the  Companies  Act  [i.e.  1862]  Judgments, 
is  to  be  applied  to  the  case  of  a  wasting  property.  If  a  company 
is  formed  to  acquire  and  work  a  property  of  a  wasting  nature,  for 
example,  a  mine,  a  quarry,  or  a  patent,  the  capital  expended  in 
acquiring  the  property  may  be  regarded  a^  sunk  and  gone,  and  if 
the  company  retains  assets  sufficient  to  pay  its  debts,  it  appears  to 
me  that  there  is  nothing  whatever  in  the  Act  to  prevent  any 
excess  of  money  obtained  by  working  the  property  over  the  c6st 
of  working  it,  from  being  divided  amongst  the  shareholders,  and 
this  in  my  opinion  is  true,  although  some  portion  of  the  property 
itself  is  sold,  and  in  some  sense  the  capital  is  thereby  diminished. 
If  it  is  said  that  such  a  course  involves  payment  of  dividend  out 
of  capital,  the  answer  is  that  the  Act  nowhere  forbids  such  a  pay- 
ment as  is  here  supposed.  The  fact  is,  you  cannot  get  out  of  the 
Act  any  prohibition  against  paying  dividends  out  of  capital  except 
by  having  reference  to  the  general  principles  to  which  I  have  alluded, 
and  which  general  principles  cannot  be  stretched,  to  my  mind,  to 
such  a  length  as  Mr.  Rigby  invites  the  Court  to  stretch  them." 

Lopes,  L.  J.,  said — "  It  is  said  by  the  appellant  that  a  company  Lopes,  L.  J. 
is  not  at  libertj''  to  pay  a  dividend  unless  they  can  show  that  their 
available   property   at   the    time   of    declaring    the    dividend    is 
equivalent  to  their  nominal  or  share  capital. 

"  In  my  opinion  such  a  contention  is  untenable.  "Where  nominal 
or  share  capital  is  diminished  in  value,  not  by  means  of  any 
improper  dealing  with  it  by  the  company,  but  by  reason  of  causes 
over  which  the  company  has  no  control,  or  by  reason  of  its 
inherent  nature,  that  diminution  need  not,  in  my  opinion,  be 
made  good  out  of  revenue.  In  such  a  case  a  dividend  may  be 
paid  out  of  current  annual  profits,  out  of  profits  arising  from  the 
excess  of  ordinary  receipts  over  expenses  properly  chargeable  to 
the  revenue  account,  provided  there  is  nothing  in  the  articles  of 
association  prohibiting  such  an  application,  and  provided  it  is  done 
honestly.  It  appears  to  me  that  if  a  contrary  view  were  adopted 
it  might  be  successfully  contended  that  where,  owing  to  extraneous 
circumstances,  the  capital  is  increased  in  value,  that  increase  might 
be  dealt  with  as  revenue  or  profits,  and  go  to  increase  the  dividend. 
This  is  contrary  to  all  practice,  and  I  think  contrary  to  principle. 
The  capital  and  the  revenue  accounts  appear  to  me  to  be  distinct 
and  separate  accounts,  and,  for  the  purpose  of  determining  profits, 
accretions  to  and  diminutions  of  the  capital  are  to  be  disregarded.'' 

This  case,  it  is  submitted,  explicitly  decided  that  there  is  nothing 
in   the  Companies  Acts,  1862  to  1890,  to  prohibit  a  company 
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formed  to  work  a  wasting  property,  such  as  a  mine  or  a  patent,  from 
distributing,  as  dividend,  the  excess  of  the  proceeds  of  working 
above  the  expenses  of  working,  or  to  impose  on  the  company  any 
obligation  to  set  apart  a  sinking  fund  to  meet  the  depreciation  in 
the  vahie  of  the  wasting  property ;  and  that  if  the  expenses  of 
working  in  the  case  of  any  such  company  are  less  than  the  receipts 
on  accounts  fairly  made  out,  the  surplus  is  profit ;  and  that  conse- 
quently the  division  of  profits  so  ascertained  without  providing  a 
sinking  fund  is  not  such  a  payment  of  dividends  out  of  capital  as 
is  forbidden  by  law." 
Jessel  M.  E.  There  were  two  previous  decisions  of  Jessel,  M.  R.,  viz..  Bent  v. 

London  Tramways  Co.  and  Davison  v.  Gillies}  which  are  not 
quite,  and  still  less  are  some  of  the  expre.ssions  in  the  judgments, 
reconcileable  with  Lee  v.  Neuchdtel  Asphalte  Co.  In  the  former 
case  the  action  was  by  a  holder  of  preference  shares  for  a  declara- 
tion that  profits  available  for  his  dividend  had  been  earned,  and 
payment  accordingly.  In  the  latter  case  the  action  was  to 
restrain  payment  of  dividends ;  and  the  main  allegation  of 
the  plaintiff  was  that  due  provision  had  not  been  made  in 
the  company's  accounts  for  depreciation  in  value  of  the  com- 
pany's tramways.  In  delivering  judgment  in  this  action, 
Jessel,  M.  R.,  said — "  Then  I  have  to  consider  the  question. 
What  are  net  profits?  A  tramway  company  laj's  down  a  new 
tramway.  Of  course  the  ordinary  wear  and  tear  of  the  rails  and 
sleepers,  and  so  on,  causes  a  sum  of  money  to  be  required  from 
year  to  year  in  repairs.  It  may  or  may  not  be  desirable  to  do  the 
repairs  all  at  once ;  but  if  at  the  end  of  the  first  year  the  line  of 
tramway  is  still  in  so  good  a  state  of  repair  that  it  requires  nothing 
to  be  laid  out  on  it  for  repairs  in  that  year,  still,  before  you  can 
ascertain  the  net  profits,  a  sum  of  money  ought  to  be  set  aside  as 
representing  the  amount  in  which  the  wear  and  tear  of  the  line 
has,  I  may  say,  so  far  depreciated  it  in  value  as  that  that  sum  will 
be  required  for  the  next  year  or  next  two  years.  Take  the  case  of 
a  warehouse.  Supposing  a  warehouse-keeper,  having  a  new  ware- 
house, should  find  at  the  end  of  the  year  that  he  had  no  occasion 
to  expend  money  in  repairs,  but  thought  that,  by  reason  of  the 
usual  wear  and  tear  of  the  warehouse,  it  was  a  thousand  pounds 
worse  than  it  was  at  the  beginning  of  the  year,  he  would  set  aside 
£1000  for  a  repair  or  renewal  or  depreciation  fund  before  he 
estimated  any  profits;  because,  although  that  sum  is  not  required 
to  be  paid  in  that  year,  still  it  is  the  sum  of  money  which  is  lost, 
so  to  say,  out  of  capital,  and  which  must  be  replaced.     I  should 

>  10  C.  D.  3i4  ;  ibid.  347  n.  A  profits  and  wlmt  deductions  are  to  le 
decision,  arising  nnder  tlio  income  tax  made  in  estimating  them,  is  Knowles  v. 
Acts  bat  of  some  use  on  tlio  subject  of      McAdam,  3  Ex.  D.  23. 
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think  no  commercial  man  would  doubt  that  this  is  the  right 
course — that  he  must  not  calculate  net  profits  until  he  has 
provided  for  all  the  ordinary  repairs  and  wear  and  tear  occasioned 
by  his  business.  In  many  businesses  there  is  a  regular  sum  or 
proportion  of  some  kind  set  aside  for  this  purpose.  Shipowners,  I 
believe,  generally  reckon  so  much  a  year  for  depreciation  of  a  ship 
as  it  gets  older.  Experience  tells  them  how  much  they  ought  to 
set  aside ;  and  whether  the  ship  is  repaired  in  one  year  or  another 
makes  no  difference  in  estimating  the  profits,  because  they  know  a 
certain  sum  must  be  set  aside  each  year  to  meet  the  extra  repairs 
of  the  ship  as  it  becomes  older.  There  are  very  many  other 
businesses  in  which  the  same  thing  is  done.  That  being  so,  it 
appears  to  me  that  you  can  have  no  net  profits  unless  this  sum  has 
been  set  aside." 

In  Lee  v.  Neuchdtel  Asphalte  Go.  it  is  said  that  these  two 
decisions  "entirely  depend  on  the  directions  contained  in  the 
articles  of  association,  and  not  on  general  law."  But  the  judg- 
ments of  Sir  Geo.  Jessel,  especially  that  in  Davison  v.  Gillies,  are 
expressed  in  wide  language,  and  as  if  he  were  referring  to  the 
general  law. 

Of  course  the  special  principles  which  were  applied  in  the 
case  of  Lee  v.  Neuckdtel  Asphalte  Co.  will  hold  only  in  similar 
cases,  that  is  where  the  business  or  enterprise  of  a  corporation  is 
of  a  wasting  nature  so  that  in  the  ordinary  and  proper  course  of 
carrying  it  on  the  corpus  or  substratum  whether  tangible  or  in- 
tangible of  such  business  or  enterprise  will  necessarily  be  destroyed. 
If  the  business  or  enterprise  is  not  such,  then  unquestionably  assets 
representing  capital  cannot  be  entirely  used  up  in  payment  of,  and 
the  total  proceeds  dealt  with  as  being,  profits.  It  seems  necessarily 
to  follow  from  this  and  the  other  decisions  that  profits  are  alto- 
gether independent  of  capital  and  capital  assets,  at  least  to  this 
extent,  that  whether  such  assets  increase  in  value  or  diminish  in 
value  so  as  to  make  no  approach  to  being  equivalent  in  value  to 
the  nominal  value,  still  such  increase  or  decrease  so  lono-  as  the 
assets  themselves  remain  in  specie  and  are  not  realised  ^  will  not 
affect  profits.  But  if  assets  representing  profits  are  realised  and 
the  business  or  enterprise  is  not  of  a  wasting  nature,  then  a  proper 
proportion  of  the  proceeds  approximate  to  the  interest  of  capital 
in  such  assets  must  be  restored  to  capital,  and  only  the  balance  if 
any,  dealt  with  as  profits. 

Such  a  realisation  of  capital  assets  will  arise  in  two  ways,  and 
companies  in  respect  of  the  particular  point  now  in  consideration 
may  be  divided  into  two  great  classes. 

1  Bolton  V.  XatalLmid,  &o.  Co.,  1892,  2  Ch.  121. 
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/First.  Certain  companies  there  are  whose  business  consists  in 
buying  and  selling.  Here  necessarily  some  and  it  may  the  greater 
portion  of  the  assets  representing  capital  will  be  from  time  to  time 
turned  into  money.  In  such  cases  in  order  to  estimate  profits  the 
proper  amount  in  respect  of  any  particular  realisation  apportionable 
to  capital  must  in  the  shape  either  of  money  or  assets  be  restored 
to  capital.  Of  course  under  certain  circumstances,  assuming 
markets  to  be  normal,  it  will  be  advisable  that  officials  should  give  to 
capital  the  benefit  of  any  doubt  as  to  value  and  should  restore  to 
capital  the  full  nominal  amount  thereof  in  any  such  case,  and  in 
so  doing  they  would  no  donbt  be  free  from  liability.^ 

Secondly.  There  are  other  companies  whose  business  does  not 
consist  at  all,  or  if  at  all  only  partly,  in  buying  and  selling  its 
assets.  Take,  for  instance,  an  hotel  companj'  having  several  hotels 
or  other  houses,  and  not  empowered  to  buy  and  sell  these  by  way  of 
trade.  It  may  happen  that  by  virtue  of  special  and  express  powers 
contained  in  the  constating  instruments,  or  by  other  circumstances, 
e.g.,  a  railway  company  exercising  its  compulsory  powers,  one  of 
such  houses  is  sold,  say  for  £15,000,  having  cost  the  company 
originally  £10,000.  It  is  evident  in  such  case  that  the  £10,000  is 
capital  and  must  remain  in  the  company's  coffers  or  be  converted 
into  other  assets  as  capital,  and  that  only  £.5,000,  the  balance  of 
the  a615,000,  is  profit.  This  in  fact  is  the  express  decision  in 
Lubbock  v.  British  Bank  of  South  America."  The  defendant 
company  had  a  capital  of  ^1,000,000,  divided  into  100,000  shares 
of  ^10  each.  All  the  shares  were  issued,  and  £5  had  been  paid 
up  on  each.  Part  of  its  undertaking  consisted  of  a  banking  busi- 
ness in  Brazil,  with  houses  and  other  assets.  In  1891,  an  agree- 
ment was  entered  into  with  a  Brazilian  bank  by  which  the 
company  sold  its  undertaking  in  Brazil  for  £875,000.  This  sum 
was  paid  and  ultimately  there  was  a  net  balance  of  £705,000  to  be 
credited  to  the  company.  £500,000  of  this  was  treated  as  repre- 
senting the  paid  up  capital,  and  it  was  proposed  to  deal  with  the 
balance  of  ^205,000  as  profit  available  for  the  declaration  of  a 
divideud.  A  friendly  action  was  commenced  to  decide  whether 
this  was  proper,  and  Chitty,  J.,  held  that  it  was. 

It  is  submitted  that  the  following  propositions  are  established  by 
the  decisions  above  considered  and  the  principles  involved  in  them, 
with  respect  to  the  profits  of  joint  stock  companies  while  going 
concerns,  namely — 

'  But  an  under  estimation  liy  directors  and    to    profits   respectively,    be    con- 

oC  the  value  of  assets  taken  to  represent  elusive  as  against  the  latter ;'  He  Bridg- 

capital   will   not,   in    case  of  questions  u-ater  Navigation  Co.,  1891,  2  Ch.  327.' 
arising  between  persons  entitled  to  capital  "  1892,  2  Ch.  198. 
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134.  In  estimating  profits  it  is  not  necessary  to  pay  off  or 

provide  a  fund  for  permanent  or  funded  liabilities. 

135.  Profit  is  the  difference  between  current  receipts  [credits] 

and  current  expenses  [debits]  which  during  any  given 
period  are  respectively  attributable  to  revenue. 

136.  Profits  are  not  dependent  upon  and  are  altogether  inde- 

pendent of  the  actual  value  of  assets  representing 
capital. 

137.  If,  in  the  case  of  a  business  or  enterprise  not  of  a  wasting 

nature,  assets  representing  capital  are  properly  realised, 
then  the  balance,  if  any,  of  the  proceeds  remaining 
after  setting  apart  and  restoring  to  capital  the  amount 
properly  applicable  to  it,  will  be  profits. 

138.  There  can  be  no  profit  at  any  given  date  unless  the  assets 

representing  share  capital  at  that  date  fairly  estimated 
are  more  than  sufficient  to  discharge  all  liabilities, 
not  including  share  capital  as  a  liability. 

Of  course  any  particular  corporation  may  provide  in  its  own 
internal  regulations  certain  provisions  as  to  setting  aside  reserve 
funds,  making  deductions  and  the  like,  out  of  or  from  what  are 
commonly  called  gross  profits.  When  this  is  the  case  then  as  a  Gross  Profits. 
mere  matter  of  internal  arrangement  such  provisions  must  be 
acted  upon  before  the  profits  available  for  distribution  amongst  the 
shareholders  can  be  arrived  at.^  Such  provisions,  however,  will  be 
merely  supplemental  to  and  not  modifications  of  the  general 
principles  as  to  profits  already  indicated. 

It  is  a  defect  that  the  legislature  has  not  ^  enacted  or  indicated 
any  rules  for  determining  what  items  of  outlay  are  to  be  allocated 
to  capital,  what  to  revenue,  account.  There  can  be  no  difficulty  as 
to  items  like  salaries,  wages,  every  day  repairs,  rent,  and  so  on. 
But  other  and  more  important  matters  and  items  there  are  which 
remain  of  a  doubtful  nature.  The  chief  decisions  on  the  subject 
have  been  already  referred  to,  and  they  do  not  go  far  in  establish- 
ing specific  rules.  There  are  two  modern  cases  which  throw  some 
light  on  these  points. 

In  the  earlier  of  these,  JBloxam  v.  Met.  Ry.  Co.,^  the  directors  of 
the  defendant  company  had  in  former  half-years  charged  to  capital 
one-half  of  the  office  expenses,  and  also  a  sum  representing  interest 
on  debentures  issued  for  lines  in  construction ;  they  had  also  paid 

'  See;70Si!,  p.  349,  notesl  to4.  3  3   Ch.    337.     Compare    per    Jessel, 

^  See,   however,   the  schedule  to  the      U.  R.,  ante,  pp.  340-1. 
Regulation  of  Railways  Act,  1868. 
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interest  on  the  "  Extension  "  share  cajDital  out  of  a  sum  of  money- 
paid  by  contractors  as  interest  in  respect  of  unfinished  lines  ;  and 
a  dividend  on  the  ordinary  stock  had  been  declared  accordingly. 
It  was  held  by  Page-Wood,  V.-C,  on  the  application  of  a  holder 
of  shares  in  the  extension  line,  that  the  directors  were  wrong  in 
all  these  charges,  and  that  an  interlocutory  injunction  must  issTie 
to  restrain  them  from  declaring  a  dividend  calculated  accordingly. 
On  appeal  Chelmsford,  L.  C,  held — (1)  that  whether  the  half  of 
the  office  expenses  was  or  was  not  rightly  charged  to  capital,  no 
interlocutory  injunction  could  be  granted  on  that  ground,  inasmuch 
as  the  balance  carried  over  to  the  next  half-year  on  the  revenue 
account  was  much  larger  than  the  sum  so  charged ;  (2)  that  it  was 
doubtful  whether  interest  on  debentures  issued  for  lines  in  con- 
struction could  be  charged  to  capital ;  (3)  that  it  was  doubtful 
whether  it  was  right  to  pay  interest  on  the  extension  capital  out 
of  the  money  received  from  the  contractors. 

In  the  later  of  the  two  cases  referred  to.  Mills  v.  Horfhern  Ry. 
of  Buenos  Ayres}  Hatherley,  L.  C,  said — "  If  I  saw  anything 
grossly  extravagant  or  fraudulent  in  them — such  as  the  working 
expenses  of  the  year,  or  the  wages  of  the  men,  carried  to  capital 
account,  in  order  to  make  things  look  pleasant,  as  it  is  called — I 
should  have  to  pause,  and  consider  how  it  might  be  proper  for  this 
Court  to  deal  with  transactions  of  that  kind.     But  the  only  thin<T 

pointed  out  to  me  is  the  purchase  of  new  locomotives The 

whole  scheme  of  railway  arrangements,  as  I  have  understood  them, 
has  always  been  this,  that  the  companies  are  authorised  to  raise 
part  of  their  capital  by  shares,  and  to  raise  further  capital  by 
means  of  borrowing  to  the  amount  of  one  third  of  the  whole  share 
capital.  They  expend  that  money  in  executing  the  works,  and 
the  works  having  been  executed,  the  capital  of  the  company 
remains  in  the  shape  of  the  station-houses,  the  permanent  way, 
the  warehouses,  and  everything  else  which  requires  expenditure  of 
capital.  The  shareholders,  especially  those  who  are  guaranteed 
preference  shareholders,  are  not  to  be  told  that  all  these  things 
are  to  be  paid  for  before  they  are  to  have  any  dividend  out  of  the 
income." 

A.  joint-stock  company  cannot  lawfully  pay  so-called  "interest" 
on  shares  except  out  of  profits  or  in  pursuance  of  statutory 
authority. 

A  registered  company  sometimes  inserts  in  its  memorandum  or 
articles  a  clause  purporting  to  allow  interest  to  be  paid,  sometimes 
to  preference,  sometimes  even   to    ordinary  shareholders,  out  of 


5  C'li.  821,  630-1. 
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capital,  before  it  has  commenced  business,  or,  it  may  be,  after- 
wards, during  times  of  adversity,  when  its  losses  counterbalance  its 
gains.  Such  a  provision  seems  perfectly  valid  with  most,  if  not 
all,  commercial  corporations  in  the  United  States.^  But  it  cer- 
tainly is  invalid  in  this  country.^ 

In  Macdouqall  v.  Jersey  Impenal  Hotel  Co.,^  in  overruling  a  Dividends 

,,.,.,,,,,,,.  1-  1  ,      cannot  be  paid 

demurrer  to  a  bill,  which  stated  that  at  an  ordinary  general  meet-  ^ut  of  capital, 
ing  it  had  been  determined  that  interest  should  be  paid  to  the 
shareholders,  although  as  yet  no  profits  had  been  realised,  and 
which  prayed  an  injunction  to  restrain  the  same,  Page- Wood, 
V.-C,  said;  "On  grounds  of  public  policy,  and  on  every  principle, 
not  only  of  honesty  as  regards  the  public  generally  but  of  the 
interests  of  this  company  itself,  I  feel  bound  to  prevent  this 
proceeding."  * 

In  Bloxam  v.  Metropolitan  Ry.  Go.^  the  same  judge  decided, 
and,  on  appeal,  Chelmsford,  L.  C,  inclined  to  the  same  opinion, 
that  it  was  "Ultra  Vires  of  the  defendants  to  declare  a  dividend 
upon  their  ordinary  stock,  out  of  a  sum  of  money  received  from 
the  contractors,  as  penalty  and  interest  in  respect  of  unfinished 
lines. 

Interest  on  shares  is  in  fact  dividend.  It  is  not  now  open  to 
argument — dividends  can  legally  and  validly  be  paid  only 
out  of  profits.  No  provisions  in  articles  of  association,  no  resolu- 
tions of  shareholders  can  authorise  payment  of  dividends  when 
profits  have  not  been  earned.^  Nor  can  any  contrivance  be  worked'' 
whereby  moneys  raised  by  shares  can  be  utilised  for  payment  of 
dividends  on  shares,  of  course  in  the  absence  of  statutory  authority. 

Whether  interest  can  be  capitalised,  that  is  to  say,  whether  a  Capitalising 
company  when,  either  in  the  course  of  constructing  its  works  or 
subsequently,  it  makes  no  profits,  can  declare  interest  on  its  shares 
and  treat  such  interest  as  a  debt  due  from  the  company  or  in  lieu 
thereof  issue  shares — either  of  which  proceedings  is  plainly  very 

1  EvanscilU  EE.  Co.  v.  Evansville,  15  this  Act  ov  by  any  other  Act  relating  to 

Ind.  395 ;  Eichardson  ».   Vt.,  &c.,  HE.  the  company,  authorised  to  be  raised  bv 

Co.,  44  Vt.  613;  Cunningham  v.    Vt.,  calls  in  respect  of  shares,  or  by  the  exer- 

&c.,  EE.   Co,  12  Gray  (78  Mass.),  411  ;  cise  of  any  power  of  borrowing  to  Bav 

McLaughlin  v.  Detroit  EE.  Co.,  8  Mich.  interest  or  dividend  to  any  shareliokler  " 

100.  &c.                                                              * 

But  with  respect  to  claims  so  arising,  -i  See  also  Scott  v.  EaqU  Ins    Co     7 

the  shareholders  must  be  postponed  to  Paige,  198,  where  it  was  held  that  un 

ordinary  creditors,  Barnard  v.   Vt.,  &c.,  earned  premiums  on  policies  were  not  sui- 

^■i$^""Ar^,^     ^*";,     .       n     ..r,  l'l"M'rofitswhich  could  be -distributed, 

■i  Ee  National  iunds  Ass.  Co.,  10  C.  Compare  Underwood  v.  New    York    ^r 

D.  118  ;  Ee  Sharpe,  1892,  1  Ch.  154.  EE.Co.,  17  How   P   E    537  '        ' 

^  2  H.  &  M.  6^8.     Followed  in  Salis-         ^  3  Ch   337  ■     •        • 

fph^'^i.f '^T"^'*""?  ■^^-   ^"-l^^  bJ:  '  ^'"  «™^^'  PP-  280-2  ;  and  the  cases, 

(Ch)   249,  where,    however,    the  196th  posi!,  p.  351,  as  to  the  liability  of  officials 

section  ot  the  df  endant  s  Act  expressly  paying  dividends  when  profits  not  earned 

piovidedthat:  "It  shall  not  be  lawful  ?  Guinness   v.    Laivl    Corporation   of 

tor  the  company  out  of  any  money  by  Ireland,  22  C.  D.  349 


interest. 
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different  from  payment  out  of  capital — must,  upon  the  authorities, 
be  considered  doubtful.  But  in  Bardwell  v.  Sheffield  W'worhs 
Co.,''-  where  the  defendants  had  power  to  increase  their  capital  and 
they  enlarged  their  works,  obtaining  the  funds  for  the  same  by  the 
issue  of  new  shares,  it  was  determined  that  they  could  pay  interest 
on  such  new  shares  during  the  construction  of  the  works,  out  of 
capital. 

As  regards  registered  companies  it  is  submitted  that  any  such 
attempted  contrivance  must  be  bad  on  the  grounds,  (a)  that  if  the 
capitalised  interest  is  treated  as  a,  debt,  then  such  so  called 
''  debt  "  can  never  lawfully  be  paid  ;  (h)  that  if  fully  paid  shares 
were  issued  to  represent  it,  this  would  be  altogether  Ultra  Vires.^ 

It  is  not  necessary  that  a  corporation  should  complete  and  open 
the  whole  of  its  enterprise  before  dividing  profits ;  if,  in  fact,  it 
earns  profits  on  so  much  of  its  enterprise  as  it  has  completed, 
it  may  divide  these  without  waiting  for  the  full  completion  of  the 

SECTION   II. — DIVISION   OF   PEOFITS. 

1.  Hoiv  to  he  Paid. 

139.  Dividends*  must  be  paid  in  money  in  the  absence  of  a 
special  power  authorising  some  othermode  of  payment. 

Hooie  r.  Great  This  was  SO  determined  in  Boole  v.  Great  ]Yefitcrn  Ry.  Co.^ 
y.  0.  rpi^^  revenue  of  the  Great  Western  Railway  Company  during  a 
particular  half-year  had  been  sufficient  to  pay  a  dividend,  after 
providing  for  all  charges  properly  payable  out  of  the  revenue  ;  but, 
owing  to  the  refusal  of  creditors  of  the  company  to  give  time,  the 
revenue  was  absorbed  in  payment  of  sums  properly  chargeable  to 
capital.  In  these  circumstances  the  company  in  general  meeting 
sanctioned  a  plan  for  offering  to  each  shareholder,  at  par,  pre- 
ference shares  to  an  amount  equal  to  the  dividend  wliich  would 
have  been  payable  to  him  if  the  revenue  had  not  been  diverted 
for  capital  purposes.  These  shares  were  saleable,  but  only  at  a 
considerable  discount.     A  shareholder  filed  his  bill  on  behalf  of 

'  11  Eq.  filT.     In  the  Uiiiteil  States  it  -  Ooirfjjtm,  A-c,   Co.   v.   nopei',   1892, 

seems  established  that  this  may  be  done,  A.  C.  12.5. 

i.e.,  interest  on  shares  may  bo  allowed  ^  Brotcne  v.   Monrnmithshire,  djc,  Ry. 

and  put  down  to  the  eiedit  of  the  share-  Co.,  13  Bear.  32. 

holders  niitil  profits  are  actually  earned,  ■<  This  is  the  term  commonly  used  in 


reference   to   the   distribution  of  profits 


Jlh-hiirihon  v.   ?'V.,  iCr.,  7,7,'.  Co..  U  Yt. 

013;    ll'alfrmnii   y.  Tro;i,  tl-c,  HR.  Co.,  among  shareholders. 

8  Gray,  433;    CamiiiKjJiom  y.    rt.,   and  ^S   Ch.    262.     Followed  in    Wood  v 

Jir,i.t,i.  H.R.  Co.,  12  Gray,  411  ;  McLaugh-  Odesssa  W'works  Co.,  42  C.  D.  636,  where 

lilt.  V.  JhiroU,  dr.,  lili.  Co.,  S  Mich.  100  ;  it  was  proposed  to  pay  dividends  by  an 

Citji  of  Oliia  \.  CI.  and  Tvl.   JUi.  Co.,  6  issue  of  debentures 

Ohio,  489. 
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himself  and  the  section  of  shareholders  to  which  he  belonged,  to 
restrain  the  issue  of  shares  for  the  above  purpose,  to  have  those 
already  issued  cancelled,  and  to  restrain  the  payments  of  dividends 
on  them.  A  demurrer  by  the  compauy  was  overruled  and  an 
injunction  was  granted  to  restrain  this  issue,  on  the  ground  that  the 
scheme  was  Ultra  Vires.  Assuming  that  the  shares  could  lawfully 
be  issued  at  a  discount  (an  issue  under  this  scheme  being  in  reality 
an  issue  at  a  discount),  and  assuming  that,  owing  to  the  diversion  of 
the  revenue  to  capital  purposes,  they  could  lawfully  be  treated  as 
assets  for  payment  of  a  dividend,  Page-Wood,  V.-C,  first,  and  Dividends 

1      T       T      T        •  IV       ■         1  •       1      •  •         ,     1  1       1  .  cannot  be  paid 

the  Lords  Justices  affirming  his  decision,  held,  that  each  share-  iu  shares. 
holder  who  was  not  willing  to  accept  an  allotment  of  them  in 
specie,  had   a  right  to  insist   that   the    proceeds  of   the  whole 
should  be  applied  rateably  in  payment  of  a  dividend  to  all  tlie 
shareholders. 

The  United  States  cases  seem  to  amount  to  this — on  the  one  United  States. 
hand  the  members  are  entitled  to  have  the  net  profits  periodically 
divided ;  but  on  the  other  hand  the  corporation,  if  it  has  power  to 
increase,  or  has  not  yet  raised  the  whole  of,  its  capital,  may  at  its 
option  spend  such  profits  upon  its  business,  and  in  lieu  thereof 
issue  to  the  members  an  equivalent  amount  of  paid  up  shares  or 
stock.^ 

It  has  been  suggested  in  some  of  the  cases  that  if  dividends  are 
paid  in  cash  they  are  income,  but  if  in  shares  or  stock  they  are 
capital.^  This,  however,  cannot  be  correct  as  a  general  principle. 
And  in  England  it  has  been  expressly  decided  that  the  question 
whether  or  not  profits  in  the  shape  of  ordinary  dividends,  of 
bonuses,  or  of  reserve  funds  are  income  or  capital,  is  one  depending 
partly  on  the  facts,  partly  on  the  construction  of  the  constating 
instruments  and  the  resolutions  of  the  company .^ 

2.  Reserve  Funds. 

It  seems  also,  according  to  a  dictum  expressed  in  an  English 
case,*  that,  with  respect  to  companies  within  the  Companies  Act, 
1862,  in  the  absence"  of  express  provision  to  the  contrary,  the 

'Fmttv.  Pratt,  S3  Conn.  ii6;  Howell  the    proposition    that    profits    mav    be 

V.  Chicago,  i:c..,  RR.  Co.,  51  Barb.  378 ;  accumulated,     but     hold     that     stock 

Atkins  y.  Albree,  12  All.  359  ;  Minot  v.  dividends  ar^  income 

Paine,  99  Mass.   101  ;   Daland  v.    Wil-  3  See  ante,  p.  341,  and  post  B    349 

Imim,  101  Ma.ss.  571  ;  Leland  v.  Haydm,  *  Per  Giffard,  L  J     4  Ch    494   495 ' 

Ml*^4«i  ^'n-',  T"-  ^^;^«^*''«'  "5  =  In  Table  A.  of  i'he  Companies  Act, 

Mass.    461  ;  G%Sord,  v.    Thompson,   115  1862,  there  is  a  clause,  Art.  74,  allo^ving 

Mass.  478.                                 ,         „  ^  reserve  fund   for   contingencies  to   be 

/  ^^f^  }^  ^t     '"''lL.'^™*^2.'.,f'*''P*  '^'^rt,  showing  that  the  legislature  con- 

Appml      28     Penn.    368  ;  -  mUbankS  templated    that     companies   will     give 

Appeal,    64   Penn.    256,   which  support  themselves  such  a  power. 
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whole  of  the  profits  must  be  periodicalJy  divided ;  that  is,  that  the 
company  has  not  impliedly  any  option  in  the  matter,  and  cannot 
create,  for  instance,  even  a  contingency  fund  wherewith  to  meet 
future  unforeseen  losses.  But  this  is  scarcely  reconcileable  with  the 
principle  that  a  company  is  supreme  in  its  own  internal  arrange- 
ments and  can  conduct  its  enterprises  in  the  way  most  conducive 
to  its  own  prosperity. 

The  Companies  Clauses  Act,  1845,  provides  (section  122)  as  to 
companies  within  it,  that  a  fund  may  be  set  apart  for  "  meeting 
contingencies,  or  for  enlarging,  repairing,  or  improving  the  works 
connected  with  the  undertaking." 

In  the  United  States  it  has  been  ruled  that  such  accumulations 
are  on  the  part,  at  least  of  some  corporations,  legal  and  even 
necessary  as  regards  third  parties,  and  probably  also  as  regards  the 
members.!  Thus,  in  Karnes  v.  Rochester,  &c.,  RR.  Go.^  a  suit  bv 
a  corporator  for  a  division  of  profits  admitted  to  be  in  hand,  was 
dismissed. 

Probably  the  following  is  a  correct  statement  of  the  law  as  to 
keeping  reserve  or  contingency  funds  in  the  case  of  companies 
where  there  is  no  express  provision,  viz. — 

(1)  All  companies  may  retain  such  a  reserve  as  is  necessary  to 
meet  current  outstanding  debts,  or  for  repairs  or  renewals  of 
works,  plant,  &c. 

(2)  Those  companies,  which,  like  insurance  corporations,  have 
a  business  where  the  liabilities  are  constantly  fluctuating,  and 
whose  debts  may  be  largely  increased  at  any  moment,  may  keep, 
and  indeed  ought  to  keep,  in  hand,  such  an  amount  as  will 
suffice  to  meet  any  reasonable  liability  that  may  suddenly  become 
due. 

(3)  There  are  other  companies,  such  as  banks,  discount  associa- 
tions, &c.,  the  very  character  of  whose  business  implies  the  con- 
stant possession  of  a  balance  or  reserve  fund  more  or  less  laro-e. 

(4)  Mercantile  corporations  not  of  the  above  description  (and 
not  endowed  with  express  authority  to  keep  such  a  fund),  cannot 
do  so,  but  must  periodically  divide  their  accrued  profits. 


SECTION   III.— DECLARATION   AND    PAYMENT   OF   DIVIDENDS. 

140.  The    actual    declaration  and  payment  of  dividends  are 
matters  of  internal  government  and  regulation.** 


'  Ikmk  of  llii-a  v.  City  of  riici,  i 
Tiiigi-',  I39U  ;  Loinw  v.  Anwricati  Fire 
Ins.  Co.,  and  Dc  Fc.ii.slcr  v.  Same,  6 
I'liigo,  48li,  486  ;  ScoH  v.  Eaylc  Fire.  Co., 
7  Tiiige,  198. 

2  i   Abli.    r,    N.    S,    lO/'  ;     Ulu^n    v. 


C/inrrhill,  33  N.  Y.  161,  283  ;  Fcoplc  v. 
Ciinunimioiicrs  of  7'a.ivs,  35  N.  Y.  423,  4 
"Wall.  2ii.  Compare  p.  347,  notes  1  &  2. 
Of  course,  apart  from  any  special 
statutes  relating  to  particular  corpora- 
tions, SCO  30  &  31  Vict.  0.  127,  s.  30  ;  and 
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Articles  of  association  and  similar  instruments  may  and  generally 
do  contain  some  provisions  as  to  dividends.  They  may  indicate  what 
deductions  are  to  be  first  allowed,^  what  funds  (if  any)  set  apart ; 
they  may  declare  that  only  "  net  profits,"  ^  or  "  clear  profits,"  ^  or 
"  realised  profits  "  *  are  to  be  divided ;  and  so  on.  They  miglit, 
of  course,  enable  the  company  or  the  directors,  under  particular 
circumstances,  to  postpone  payment  of  dividends  or  to  pay  them 
in  other  ways  than  actual  cash.^ 

Subject  to  the  above,  the  question  whether  a  dividend  or  bonus  Dividends  are 
can  or  cannot  be  declared  is  a  matter  of  internal  arrangement  for  '^^i^^l 
the  determination  of  the  general  body  of  members.     "  The  com- 
pany were  the  parties  to  direct  what  should  be  done  with  reference 
to  declaring  a  dividend.     They  had  full  power  to  say  whether 
there  should  or  should  not  be  a  dividend."  ^ 

The  Courts,  in  the  absence  of  fraud,  will  generally  refuse  to 
interfere  in  such  a  matter,  whether  to  direct  or  to  restrain  against 
the  declaration  of  a  dividend,  nor  will  it  suffice  that  their  inter- 
ference is  sought  on  the  ground  that  a  contemplated  dividend  has 
been  calculated  on  a  wrong  principle,  or  that  an  account  honestly 
made  out  and  openly  declared  contains  errors  in  calculation,''  or  Errors  in  es- 
that  there  is  not  actually  cash  in  hand  or  at  the  bankers  to  the  ™**'"g)  *<=• 
amount  of  the  proposed  dividend.^ 

The  mode  contemplated  by  the  legislature  as  to  keeping  ac- 
counts and  determining  balances  is  shown,  as  regards  registered 
companies,  in  Articles  79,  80,  81,  of  Table  B.  of  the  Companies 
Act,  1862  ;  and,  as  regards  railway  companies,  in  the  schedule  to 
the  Regulation  of  Railways  Act,  1868.^ 

Till  a  dividend  is  declared,  a  shareholder  has  no  legal  title  nor  lligMs  as  to 
even  an  equitkble  right  thereto,  which  can  be  enforced  by  suit.'" 
But  when  the  declaration  is  made,  each  shareholder  has  a  right 
for  which  he  can  bring  his  action  for  the  amount  coming  to  his 
share.ii  This  right  is  individual,  so  that  no  shareholder  can  sue 
on  behalf  of  the  others,  but  each  must  bring  his  own  special 

Carlisle  v.  S.  E.  By.  Co.,  2  H.  &  T.  366,  (N.  S. )  74 ;  Ranee's  Case,  6  Ch.  104 
19  L  J.  (Ch.)  477  8  p,^  sei         L.  J.,  in  StringcrS  Case, 

1  See  anU,  pp.  335-6,  343-4.  4  Ch.  492-3. 

2  Damson  v.  Gillies,  16  C.  D.  347  n.  '  31  &  32  Vict  c  119 

3  ife  Alexandra  Palace  Co.,  21  C.  D.  i»  See  Fawcett  v. ' Laurie,  1  Dr.  &  Sm. 
?'t,  -1  J.  ,  T,  ^^^''  Stevens  V.  South  Devon  Bu  Co  9 
^Be  Oxford  Benefit  Building  Soc.,  35  Hare,  313  ;  Daltmi  v.  Mid.  B%j.  Co.,''l3 

^  In  which  case  arrangements  like  that         ' "  See  cases  in  last  note,  and-  Oranqer 

objected  to  m  Soolc  v.   G    W.  By.  Co.,  v.  Bassett,  98  Mass.   462  ;  Stoddard  y 

ante,^.  346,  might  be  valid  Shetucket  F.  Co.,  34  Conn.  542  ;  Jones  v. 

Per  Page-Wood,  V.-C,  4  K.  &  J.  17.  Terrehaute,  &c.,  BB.  Co.,  29  Barh.  353  ; 

hee  htatey.  Bank  of  Louisiana,   6  La.  Le  Boy  y.  Globe  Ins.   Co.,  2  Edw.   (Ch 

745  ;  lAdmg  v.  Atl.  Mut.  Ins.  Co.,  45  657,  which  last  case  see  as  to  whether  a 

iJarb.  510.  „  ,„   ^     „  creditor  may  thus  sue  in  Chancery. 

'  See  Yool  v.  G.  W.  By.  Co.,  20  L.  T. 
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action.i  He  may  sue  the  company  in  damages  if  the  company 
pays  some  shareholders  and  not  himself  also.^ 

Provision  is  usually  made  in  the  constating  instruments  as  to 
unclaimed  dividends;  as  to  these  the  company  is  not  in  the 
position  of  trustee  for  the  parties  entitled.^ 

Dividends  must  be  declared  and  paid  equally  and  fro  rata,  to 
all  persons  entitled,  subject  always  to  the  special  rights  (if  any)  of 
particular  shareholders ;  and,  in  the  absence  of  any  such  special 
rights,  all  shares  entitle  their  holders  to  rank  equally  for  dividend, 
though  more  may  be  paid  up  on  some  than  others.* 
Fraud.  But  if  the  declaration  of  dividends  be  fraudulent  or  unjust  to 

particular  shareholders,^  the  Courts  will  interfere  both  to  prevent 
such  declaration  or  the  subsequent  acting  upon  it.  In  Great 
Britain,  if  dividends  be  fraudulently  declared  and  paid,  they  may 
be  followed  and  recovered  from  the  corporate  officials,^  and  pro- 
bably from  ordinary  shareholders.  In  the  United  States'"  this 
rule  seems  to  hold,  even  though  the  declaration  of  dividends  which 
has  been  made  wrongfully,  and  when  profits  not  really  earned,  has 
been  made  without  any  fraudulent  intent,  so  that  in  such  case  a 
creditor  may  go  against  the  recipient  shareholder  directly  to 
obtain  payment  of  his  debt  out  of  what  has  been  so  paid.^ 

Payment.  141.  Dividends  whether  on  ordinary  or  preference  shares  can 

be  paid  only  out  of  profits  actually  earned. 

This  rule  is  now  fully  established  without  qualification  as  re- 
gards registered  companies,  and  it  probably  will  be  decided  to  hold 
equally  with  regard  to  all  commercial  corporations.  Reference 
has  already  been  made®  to  the  cases  where  attempts  have  been 
made  to  authorise  payment  of  "  interest  "  to  shareholders  on  their 
shares,  and  which  have  decided  that  no  provisions  in  the  con- 
stating instruments,  though  acted  upon  by  resolutions  at  general 
meetings,^"  will  justify  payment  of  such  so-called  "interest,"  if 
profits  have  not  been  earned.!!  So,  by  no  contrivance  in  the 
memorandum  and  articles,  can  capital  paid  up  on  shares  be  em- 
ployed for  payment  of  dividends  or  other  shares,  such  as,  for 


1  Carlisle  v.  S.  E.  Ei/.  Co.,  2  H.  &  T. 
366,  19  L.  J.  (Ch. )  477  ;  Morgan  v.  O. 
E.  My.  Co.,  1  II.  &M.  560. 

"  Coey  y.  Bclfa.il,  etc,  Ry.  Co.,  Ir.  L. 
R.  2  C.  L.  112. 

»  Smith  V.  Corlc,  cC-i-.,  Ihi.  Co.,  Ir.  L. 
R.  5  Eq.  65. 

••  Oakbank  Oil  Co.  v.  Crum,  8  App.  65. 

i>  See  J(iH.'.s' V.  Terrchan(c,dc.,RE.Co., 
20  Barb.  S53  ;  Luliiiq  v.  Atlantic  Mnt. 
his.  Co.,  45  Barb.  5i0  ;  State  v.  Balli- 
iiim,  <(■<■.,  JUL  Co.,  6  Gill.  363. 


^  See  Turquand  v.  Marshall,  4  CL. 
376  ;  Emits  v.  Coventry,  8  De  G.  M.  & 
G.  835  ;  cases  ^osi,  pp.  351-2. 

'  See  also  Ranee's  Case,  6  Ch.  104, 
which  was  an  English  decision. 

s  Bartlett  v.  Drew,  57  N.  Y.  587  ; 
Saieyer  v.  Soag,  17  Wall.  610. 

"  Jnte,  pp.  344-6. 

>"  Re  National  Fluids  Ass.  Co.,  10 
C.  D.  118. 

"  Re  Exchange  Banking  Co.,  21  C.  D. 
519  ;  Re  Sharpe,  1892,  1  Ch.  154. 
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example,  preference  shares;^  and  it  may  be  taken  that  any  similar 
contrivance  purporting  to  justify  the  application  of  borrowed  or 
other  assets  of  the  company  in  payment  of  any  such  dividends 
would  be  equally  invalid  if  payments  were  made  when,  in  fact, 
profits  had  not  been  earned. 

The  Companies  Act,  1862,  contains  a  special  and  stringent 
provision  in  connection  with  this  point.  By  section  165^  power 
is  given  to  the  Court  in  a  winding-up  to  order  a  director  or  other^ 
official  to  pay  to  the  liquidator  any  moneys  unsiipplied  or  retained 
in  his  hands.*  This  section  has  been  construed  widely,  and  has 
been  held  to  authorise  the  making  of  orders  on  officials  for, 
amongst  other  things,  the  repayment  of  dividends  when  profits  Dividends 
have  not  actually  been  earned  available  for  payment  of  such  improperly 
dividends,  for  example,  when  paid  under  a  fraudulent  balance- 
sheet  or  even  under  an  account  negligently  made  out,'  or  under 
accounts  not  made  in  accordance  with  the  regulations  of  the 
company  as  to  profits  and  dividends.^ 

Indeed,  most  of  the  cases  where  officials  have  been  held  liable 
to  repay  dividends  improperly  paid  have  arisen  in  winding-up ; 
but  it  is  quite  settled  that  actions  may  be  instituted  under  such 
circumstances  against  officials,  while  a  company  is  still  a  going 
concern,  by  the  company  itself,  or  by  shareholders  obtaining  leave 
to  use  the  name  of  their  company.''' 

In  all  such  cases  the  dii-ectors  or  other  officials,  parties  to  the 
payment,  will  be  held  liable  to  repay  the  amounts  improperly 
paid  with  interest,^  and  this  whether  the  amounts  have  been  paid 
to  themselves  or  to  the  other  shareholders.  But  in  respect  to  the 
latter  sums  the  order  will  be  made  without  prejudice^  to  such 
rights,  if  any,  as  the  officials  may  have  to  recover  back  from  such 
shareholders  the  amounts  so  paid  to  them.i" 

There  is  no  reported  decision  i^  where  shareholders  receiving  such 
dividends  have  themselves  been  made  liable  to  repay  the  same ; 
but  on  principle  it  is  submitted  that  such  an  action  would  lie,  and 
in  a  case  where  the  property  of  a  company  was  realised  and 

^Guinness     v.  Zand    Corporation  of  ^  Per  Jessel,  M.  R.,  21  C.  D.    534  • 

Ireland,  22  C.  D.  349.  SalisMiry  v.  Met.  Ry.  Co.,  22  L.  T  N  S ' 

'.(^™Pa™  section  10  of  the  Companies  839  ;    London  Financial  Association  y, 

(Winding-up)  Act,  1890.  £:elk,  26  C'T)  107 

A    banker   is    not    an    official,   He  «  Jle  British  Guardian  Ass.  Co.,  U  C. 

Nattcmal  Sank,  10   iq.  298  ;  Ex  parte  D.  335  ;  JRe  Sharpe,  1892,  1  Ch.  154 

Same  li  Eq.  507.  9  gee  cases  in  last  note. 

.P.dW?!f  °° At  "°*  anthorise  pro-  lo  But  "if  the  corporation  were  suing 

ceedmgs  against  the  representatives   of  for  the  purpose  of  paying  over  again  tl 

deceased  officials.     &,^Feltmn's  Exors.  the  shareholders  what  the  shareholders 

x!  V      ?;  n-A  f^,-^"^»«*  Guardian  had  already  received  the  Court  would  not 

fo,  ■•'  ^^y^-  ^\K,       „  allow  it,"  Fliteroft's  Case,  21  C.  D.  536. 

Cos/e  cr7o4                           '  ^"''^'^'^  ^°"'P^^'^  Turquand  v.  Marshall,  i  Ch. 


See 


cases,  ante,  p.  349,  notes  1  to  4.  "  But  see  page  350,  n.  8. 
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divided  amongst  siiareholders,  an  action  was  successful)}'^  main- 
tained against  the  shareholders  directly  to  compel  them  to  repay 
to  the  company  the  amounts  so  received  by  them.^ 

But  though  profits  must  actually  be  earned  before  dividends 
can  be  paid  or  even  declared,  yet,  on  the  other  hand.  Mills  v. 
Northern  Ry.  of  Buenos  Ayres  Co?  shows  that  where  a  company 
have  paid  for  things  properly  chargeable  to  capital  out  of  revenue, 
they  are  justified  in  recouping  the  revenue  account  at  a  subse- 
quent time  out  of  capital ;  and  may,  if  necessary,  raise  fresh 
capital  under  their  borrowing  powers  for  that  purpose.  In  this 
case  Hatherley,  L.  C,  said  : — "  The  affidavit  verifies  a  quantity  of 
reports,  out  of  which  I  am  to  pick  the  items  as  I  best  may,  and  to 
ascertain  whether  they  should  or  should  not  have  been  charged  to 
capital  or  revenue  account.  If  I  saw  anything  gros.sly  extravagent 
or  fraudulent  in  them,  such  as  the  working  expenses  of  the  year 
or  the  wages  of  the  men  carried  to  capital  account,  in  order  to 
make  tljings  look  pleasant,  as  it  is  called,  I  should  have  to  pause 
and  consider  how  it  might  be  proper  for  this  Court  to  deal  with 

transactions  of  that  kind Therefore,  the  whole  of  the 

averment,  as  I  read  it  here,  is  really  this,  that  the  directors  have 
said  in  their  report  that  they  are  going  to  carry  back  to  revenue 
what  they  have  borrowed  from  it  for  the  purpose  of  capital ;  and 
when  they  have  carried  that  back  to  revenue,  then  they  are  going 
to  make  a  dividend.  I  do  not  see  anything  Ultra  Vires  in  what  is 
either  there  alleged  or  suggested." 


'  Holmes  V.  Newmstle  Ahattoir  Co.,  1 
C.  U.  682. 

2  5  Ch.   621,   630.     Compare  Dent  v. 


London  Tramways  Co.,  16  C.  D.  344, 
aiul  Davison  v.  Gillies,  ibid.  347  n., 
arde,  p.  340. 
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SECTION  I. — THE  ENGAGEMENTS  MUST   NOT  BE  ULTRA   VIRES. 

It  is  in  coDnection  with  the  formation  of  corporations  that  the 
doctrine  of  Ultra  Vires  arose,  and  that  many  most  conflicting 
decisions  have  been  given.  The  corporation  is  distinct  from  its 
members,  and  a  fortiori  from  the  promoters  who  originated  it, 
and  who  may  not  even  be  amongst  its  members.  Can  these,  the 
promoters,  bind  the  future  corporation  to  others  or  others  to  it  1 
In  other  words,  can  one  person,  assuming  to  act  on  behalf  of 
another  yet  unborn,  so  far  be  the  "agent"  of  this  latter  as  either 
to  bind  him  by,  or  to  enable  him  to  take  advantage  of,  engagements 
purporting  to  have  been  made  on  his  account  ? 

The  rights  and  liabilities  of  a  corporation  when  fully  established 
in  respect  of  the  acts  of  its  promoters  will  of  course  have  to  be 
determined  primarily  by  an  appeal  to  the  general  principles  of 
law  in  connection  with  the  acts  or  agreements  of  promoters  pur- 
porting to  represent  the  future  corporation.  If  these  acts  or  Ultra  Vires 
agreements  are  Ultra  Vires  of  the  corporation  as  constituted,  it  «"g^g«™™*^- 
evidently  will  not  be  liable  for,  nor,  e  contrario,  be  able  to  take 
advantage  of  them,  not  even  though  the  corporation  may  have 
attempted  after  its  creation  to  ratify  such  prior  proceedings. 

B.U.V.  A  A 
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In  Earl  of  Shrewsbury  v.  North  Stafordshire  By.  Go}  the 
promoters  of  the  defendant  company  had  covenanted  with  a  land- 
owner, a  peer  of  Parliament,  to  pay  him  £20,000  before  taking 
possession  of  any  of  his  land,  as  an  inducement  for  him  to  withdraw 
his  opposition  to  the  bill,  and  for  his  own  personal  and  absolute 
benefit,  independent  of  the  ordinary  payment  for  land  and  other 
compensation.  After  the  passing  of  the  Act  the  directors  of  the 
company,  now  formed,  ratified  under  seal  this  agreement.  A  bill 
was  filed  to  obtain  from  the  company  payment  of  the  £20,000, 
but  Kindersley,  V.-C,  held  both  the  original  agi-eement  and  the 
subsequent  ratification  to  be  Ultra  Vires,  and  therefore  dismissed 
the  bill  with  costs. 

SECTION   II. — EEGISTEBED   COMPANIES. 
SUB-SECTION   L — LIABILITIES. 

The  attempt  is  seldom,  perhaps  never,  intentionally  made  by 
persons  assuming  to  act  on  behalf  of  a  proposed  corporation,  to 
bind  it  to  enter  into  transactions  which  are  beyond  the  powers 
given  it.  It  is  manifestly  a  mere  simple  and  necessary  precaution 
to  endow  it  with  all  the  authorities  that  may  be  needed  for  the 
due  discharge  of  its  contemplated  business  and  the  other  contin- 
gencies. Provision  for  this  may  be  made  in  one  of  two  ways, 
either  by  giving  it  all  the  powers  and  capacities  that  can  possibly 
be  required  for  the  accomplishment  of  the  purposes  in  view,  or 
by  not  only  doing  this,  but  also  by  inserting  in  the  constating  in- 
struments provisions  vesting  in  it,  or  intended  to  vest  in  it,  at  the 
moment  of  its  creation,  particular  rights,  duties,  or  liabilities. 

It  is  these  instruments  which  primarily  determine,  due  regard 
being  had  to  the  rules  of  Law  and  Equity,  the  capacities  and  the 
responsibilities  of  the  corporation.  Consequently,  speaking  gener- 
ally, whatever  powers  and  rights  they  give  to  a  corporation  it  can 
enforce,  and  whatever  obligations  they  throw  upon  it  can  be  en- 
forced against  it.  But  this  is  subject  to  great  qualification  when 
it  is  attempted,  whether  by  reason  of  the  express  provisions  of  its 
constating  instruments  or  otherwise,  to  enforce  claims  arising  from 
proceedings  carried  on  before  its  creation. 

142.  A  registered  company  cannot  be  rendered  liable  upon  a 
contract  made  before  its  incorporation  though  pur- 
porting to  have  been  made  on  its  behalf  by  persons 
acting  for  it ;  and  it  cannot  ratify  any  such  contract. 

'  1  Eq.  593  ;  Caledonian,  cCi-.,  Rij.  Co,       v.  Shrewsbury,  etc.,  My.  Co.,  3  K.  &  J. 
V.  MaqiKlmIrs  of  Helensburgh,  2  Maoq.        654,  26  L.  J.  (Oh.)  764. 
391.     Compare  Leominster  Canal  Nav. 
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"The  contract  between  the  promotei-s  and  the  so-called  agent  Coipoivations 
for  the  company  of  course  was  not  a  contract  binding  upon  the  promoters 
company,  for  the  company  had  then  no  existence,  nor  could  it  oont'acts. 
become  binding  on  the  company  by  ratification,  because  it  has 
been  decided,^  and,  as  it  appears  to  me,  well  decided,  that  there 
cannot  in  law  be  an  effectual  ratification  of  a  contract  which  could 
not  have  been  made  binding  on  the  ratifier  at  the  time  it  was 
made,  because  the  ratifier  was  not  then  in  existence."  ^ 

The  attempt  has  frequently  been  made  to  fix  registered  com- 
panies with  liability  on  contracts  or  arrangements  made  before 
their  existence  by  inserting  provisions  in  the  memorandum  or 
articles  of  association  purporting  to  make  such  agreements  binding 
on  the  company,  or  to  enforce  the  carrying  out  of  such  arrange- 
ments. But  such  provisions  are  entirely  inoperative  so  far  as  the 
giving  of  any  rights  against  the  company.  If  the  company  can  be 
rendered  liable  subsequently,  it  will  be  a  new  and  independent 
liability. 

143.  No  action  will  lie  at  law  or  in  equity  against  a  company  Provisions  in 
merely  by  reason  of  such  provisions  inserted  in  the  ^TrtidesT 
memorandum  or  articles  of  association.  association. 

There  have  been  several  modern  decisions  on  this  point.  In  one, 
Melhado  v.  Porto  Alegre,  &c.,  Ry.  Co.,^  the  articles  of  association  of 
the  defendant  company,  registered  under  the  Companies  Act,  1862, 
provided  that  the  company  should  defray  such  expenses  incurred 
in  its  establishment  as  the  directors  should  consider  might  be 
deemed  and  treated  as  preliminary  expenses  to  an  amount  not 
exceeding  £2,000.  The  plaintiffs  were  promoters  of  the  company, 
and  had  incurred  preliminary  expenses  in  the  establishment  of 
the  company.  It  was  held  that  no  action  would  lie  at  their  suit 
against  the  company  for  payment  of  such  preliminary  expenses  in 
accordance  with  the  articles  of  association. 

Another  case,  Mey  v.  Positive,  S:c.,  Ufe  Ass.  Go.,^  ia  a  decision 
of  the  Appeal  Court.  The  company's  articles  of  association  con- 
tained a  clause  stating  that  the  plaintiff  should  be  solicitor  to  the 
company  and  should  transact  all  the  legal  business  of  the  company 
mcludmg  parliamentary  business,  for  the  usual  and  accustomed 
fees  and  charges,  and  should  not  be  removed  from  his  office 
unless  for  misconduct.  He  acted  as  solicitor  to  the  company  for 
some  time,  but  ultimately  the  company  ceased  to  employ  him  and 
employed  other  solicitors.     He  thereupon  brought  an  action  against 


"•v.  Baxter,  L.  R.  2  C.  P.  174.  ^  L  E  9  0  P  503 
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the  company  for  breach  of  contract  in  not  employing  hina  as 
solicitor  to  transact  their  legal  business  on  the  terms  of  the  articles. 
The  Court  decided  that  the  articles  of  association  were  a  matter 
between  the  shareholders  inter  se,  or  the  shareholders  and  the 
directors,  and  did  not  create  any  contract  between  the  plaintiff 
and  the  company.  Lord  Cairns,  L.  C,  said:— "This  case  was 
first  rested  on  the  118th  article.  Articles  of  association,  as  is  well 
known,  follow  the  memorandum,  which  states  the  objects  of  the 
company,  while  the  articles  state  the  arrangements  between  the 
members.  They  are  an  agreement  inter  socios,  and  in  that  view, 
if  the  introductory  words  are  applied  to  article  118,  it  becomes  a 
covenant  between  the  parties  to  it  that  they  will  employ  the 
plaintiff.  Now,  so  far  as  that  is  concerned,  it  is  res  inter  alios 
acta,  the  plaintiff  is  no  party  to  it.  No  doubt  he  thought  that  by 
inserting  it  he  was  making  his  employment  safe  as  against  the 
company,  but  his  relying  on  that  view  of  the  law  does  not  alter 
the  legal  effect  of  the  articles.  This  article  is  either  a  stipulation, 
which  would  bind  the  members,  or  else  a  mandate  to  the  directors. 
In  either  case  it  is  a  matter  between  the  directors  and  the  share- 
holders, and  not  between  them  and  the  plaintiff."^ 

Effect  of  such  144.  Provisions  of  the  kind  last  referred  to  inserted  in  the 

pnivisions.  memorandum  or  articles  of  association  constitute  an 

authority  or  mandate   to  directors   which  they  may 

act  upon. 

This  seems  correct  on  principle,  and  it  is  what  Lord  Cairas, 
L.  C,  laid  down  in  Eley  v.  Positive,  (tc.,  Life  Assura'>ice  Co? 
The  directors  find  their  powers  and  authority  set  out,  and  their 
duties  indicated  in  and  by  the  constating  instruments ;  the 
shareholders  are  by  the  Act  of  1862,  individually  made  parties  to 

1  The   statute   7    &    8   Yict.     c.    110  Gunn   v.   London  and    Lancashire   Fire 

enabled,  by  section  23,  persons  engaged  Ins.  Co.,  12  C.  B.  (N.  S.)  694.     lu  Pil- 

in  getting  up  a  company  to  enter  into  hnnn  y.  Pilh-ow's  Atmospheric,  die.,  Co., 

certain  contracts,  and  to   incur  certain  5  C.  B.  4-40,  17  L.  J.  C.  P.  166  a  declara- 

expenses  on  behalf  of  the  intended  com-  tion  was  held  good  on  demurrer.     The 

pany,  the  contracts  to  be   "conditional  statute  is  now  repealed,  but  these  authori- 

on  the  completion  of  the  company,  and  ties  are  useful  as  illustrating  the  liability, 

to  take  effect  after  the  certificate  of  com-  or  rather  the  non-liability  of  companies 

plete  registration,"  ^r-c  Alderson,   B.,  in  for  their  founder's  proceedings.     See  a 

Taylor  Y.  Cnnrlaiid  Oa.^  niui  Cole  Co.,  contrary  decision  in  Chaier  v.  San  Fran- 

10    Ex.    288   n.  ;    23    L.    J.    (Ex.)  254.  dsco  Sugar  Jtefining  Co.,  19  VaX.  219. 
Upon  this  section  several  decisions  have  2  j  k^.  j)_  gg^     ggg  Croskey  v.  £ani: 

been  given,   m  none  of  which  were  the  of  Wales,  4  Giflf.  314  ;  Re  Blakely  Ord- 

company  held  liable,  ,-,</.,  Hutchimon  v.  nance  Co.,  3  Ch.  154,  169  ;  Madrid  Bank 

Surrey  6as   Coimmn-s    Co.,   11   0.  B.  v.  Pelly,  7  Eq.  442;  Overend  &  Gumey 

689,  21  L.  J.  (C.   P.)  1  ;  Bull  v.    Chap-  Co.    r.    Gibb,   h.    R.   5   H.   L.    480  ;  ife 

man,   8  Ex.  444,   22  L.  J.   (Ex.)  257;  Englefield  Colliery  Co.,  8   C.   D.   388; 

Payne  V.  N.  S.   W.  Steam  Nav.   Co.,  10  Ladywell  Mining  Co.   v.  Brookes,  36  C. 

Ex.    283,    24  L.   J.   (Ex.)  117;  Job  v.  D.  400,  407 
Liniih,  11   Ex.   539,   25  L.  J.  (Ex.)  87  ■ 
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them  ;  the  reasonable  conclusion  is,  that  what  the  instrnments  say 
the  directors  shall  or  may  do,  the  latter,  exercising  proper  care, 
are  authorised  to  do. 

It  may  be  a  serious  question  whether  there  is  not  a  considerable 
difference  between  the  memorandum  and  the  articles  as  to  pro  • 
visions  of  this  kind.  The  articles  contain  the  regulations  for 
internal  management.  The  memorandum  is  the  charter.  It  may 
fairly  be  argued  that,  as  between  the  shareholders  themselves  and 
the  company,  if  a  provision  is  inserted  in  the  memorandum 
directing  a  matter  to  be  done,  e  g.,  an  agreement  to  be  carried 
into  effect,  then  this  is  a  portion  of  the  constitution  of  the 
company,  which  each  and  every  member  can  require  to  be 
effectuated.  There  is  not,  however,  at  present  any  decision  on 
this  point. 

145.  Though   a  registered   company   is   not  liable   for   and  "j.^^°P*j^?" 

cannot   ratify,   eo    nomine,   an  agreement  executed  contracts. 

before  its  incorporation  though  made  expressly  on  its 

behalf,  yet  it  may  by  a  new  agreement  adopt  such 

prior  agreement  simpUciter. 

This  principle  is  perfectly  well  settled  and  it  is  one  of  frequent 
occurrence.  No  new  consideration  is  necessary,  all  that  is  re- 
quired is  a  short  agreement  simply  expressing  that  the  company 
accepts  the  prior  agreement  precisely  as  if  it  had  been  in 
existence  at  the  time  of  and  had  been  party  to  it  at  its  execution. 
This  process  is  commonly  called  adopting  or  taking  over  such 
prior  agreement,  and  in  point  of  fact,  though  not  in  law,  it  is  the 
same  as  ratifying  it.  It  is  advisable  to  have  a  new  contract ;  and 
such  a  contract,  even  when  the  consideration  is  executed  and  past, 
e.g.,  services  already  rendered  or  moneys  paid  by  a  promoter,  and 
when  no  new  or  additional  consideration  is  given,  seems  to  be 
sufficient  and  to  be  valid  ;^  and  apparently  a  simple  resolution  of 
the  company  or  its  directors  (when  they  have  full  authority  to 
act  for  the  company)  "  adopting "  the  original  agreement  is 
enough.^ 

It  is  further  established  that,  at  least  in  equity,  a  company  may 
so  act  with  regard  to  such  prior  agreement  as,  even  without  any 
formal  new  agreement,  to  adopt  or  take  over  *  such  piior  agreement 
either  simpliciter  or  with  modifications  arising  from  the  circum- 
stances. The  leading  case  is  Touche  v.  Met.  Ry.  Warehousing  Tonebe  v. 
Go  J"    The  plaintiffs  had  incurred  labour  and  expense  in  organ-  Ry.  ware. 

hoouing  (Jo. 
'  Se  Northumberland   Avemie   Hotel      party  a.ssents. 
Co.,  33  C.  D.  16.  ■•  6  Ch.  671.      Compare  Williams  v. 

2  Per  Fry,  L.  J.,  1891,  1  Ch.  125.  St.  George's  Harhov,r  Co.,  2  De  G.  &  J. 

^  Of  course  assuming  that  the  other      547  ;  post,  jp.  369. 
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izing  a  scheme  for  certain  Exhibition  Rooms,  and  had  entered 
into  negotiations  with,  and  sent  the  plans  to,  some  of  the  pro- 
moters of  a  certain  company,  and  offered  to  accept  ^2000  for 
remuneration.  The  company  was  registered.  By  the  articles  of 
association  after  recitals  that  the  plaintiffs  had  incurred  labour 
and  expense  in  organizing  the  Exhibition  Rooms,  and  that  it  had 
been  arranged  with  one  of  the  promoters  that  he  should  pay  them 
£2000  when  and  so  soon  as  the  company  should  be  in  a  position 
to  commence  business,  it  was  provided — (2)  that  no  expense  should 
be  incurred  until  10,000  shares  had  been  subscribed,  and  at  least 
£2  a  share  paid  thereon,  and  that  if  the  company  was  not  in  a 
position  to  carry  on  the  undertaking  before  a  certain  day,  then 
neither  the  promoters  nor  the  ofiBcers  of  the  company  should 
have  any  claim  upon  the  funds  of  the  company;  and  (66)  that 
when  the  shares  were  subscribed  for  and  paid  up  to  the  amount 
aforesaid,  the  directors  should  pay  the  above-mentioned  promoter 
the  sum  of  £2000.  Copies  of  the  articles  of  association  were  sent 
to  the  plaintiffs.  The  full  number  of  10,000  shares  were  sub- 
scribed for  and  the  deposits  were  paid,  but  the  company  was 
unable  to  obtain  a  site,  and  never  actually  commenced  business. 
Hatherley,  L.  C,  on  the  evidence,  held,  that  the  company  had 
adopted  the  agreement  as  to  the  payment  of  £2000  to  the 
plaintiffs  through  the  promoter ;  and,  as  to  the  contract,  he 
decided  that  the  performance  of  the  agreement  was  not  con- 
tingent on  the  actual  commencement  of  business  by  the  company, 
and  that  consequently  the  company  were  liable.^ 
Evidence  as  to  But  to  fix  a  Company  with  liability  under  such  circumstances 
op  ion.  it  must  be  shown  that  the  acts  relied  upon  as  evidence  by  the 

claimant  against  the  company — that  the  company  has  adopted 
an  agreement  made  before  its  incorporation^ — have  been  pro- 
ceedings by  the  company  or  its  agents  on  its  behalf,  for  the 
purpose  and  with  the  intention  of  adopting  such  agreement  and 
taking  it  for  better  or  worse  as  binding  on  the  company.  Where 
the  Court  came  to  the  conclusion  that  certain  acts  of  the  company 
had  been  done  under  the  erroneous  belief  that  the  prior  agi-ee- 
ment  made  before  its  incorporation  was  binding  on  it  without  a 
new  agreement,  it  was  held,  that  such  acts  were  not  evidence  of 
a  fresh  agreement  having  been  entered  into  between  a  person 
party  to  the  prior  agreement  and  the  company  on  the  same 
terms  as  the  prior  agreement,  and  that  consequently  such  person, 

'  It  is  impossiWe  to  gatlier  from  ths  ment  ;  but  nowhere  is  there  a  positive 

judgment  what  were  the  grounds  upon  direct  statement  to  that    effect.     The 

which   the  Chancellor  proceeded.      Ap-  principle  of  the  case  has,  however,  been 

parontly  it  was  thought  that  tire  com-  fully   recognised    and    acted    upon  in 

pany  had  affirmed  or  adopted  the  agree-  subsequent  decisions. 
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in  the  winding  up  of  the  company,  had   no    claim  against  the 
company.^ 

When  a  registered  company  really  derives  benefit  from   ex-  ^"""""^'''S  *<"" 
penses  incurred  on  its  behalf  or  from  or  by  means  of  agreements 
entered  into  or  transactions  done  for  it  before  its  incorporation,  it 
will  be  compelled  by  a  court  of  equity  to  compensate  to  the 
extent  of  the  benefits  derived. 

A  corporation  like  an  individual  must  account  for  benefits 
received,  and  none  the  less  because  such  benefits  are  incidental  to, 
and  perhaps  have  caused,  its  existence.  It  is  in  this  way  that 
payments  to  promoters,  when  there  is  no  binding  contract,  are 
j  ustified. 

In  Ex  parte  Williams,^  a  promoter  was  not  allowed  to  claim 
in  a  winding-up  for  his  services.  But  if  there  had  been  no 
concealment,  he  would  have  been  so  allowed  in  Re  Hereford,  &c., 
Engineering  Go.^  a  decision  which  is  important,  not  only  on  the 
special  point  as  to  promoter's  claims,  but  on  the  general  subject 
now  in  consideration. 

It  is  a  question  which  is  still  unsettled  whether  the  fact  of  Preliminary 
incorporation  coupled  with  the  subsequent  carrying  on  of  business,  ^"1"'"^^  • 
entails  on  the  corporation  a  liability  to  pay  for  necessary  pre- 
liminary expenses,  such  as  official  stamps,  printing  and  adver- 
tising 1  As  to  statutory  corporations  this  is  generally  provided 
for.*  But  in  other  cases  though  there  may  be  a  provision  in  the 
constating  instruments,  yet  such  a  provision  gives  no  right  to 
third  parties  enforceable  by  ordinary  action.  In  equitj',  in  the 
absence  of  fraud,  persons  who  have  defrayed  the  necessary 
preliminary  expenses  are  allowed  to  prove  in  a  winding-up,  and 
it  would  appear  right  that  on  the  same  grounds  they  should  be 
allowed  to  sue  the  company  while  it  is  a  going  concern. 

SUB-SECTION  II. — RIGHTS. 

1.  General  Rights  apart  from  Trusts. 

The  last  subsection  deals  with  the  liabilities  of    registered  nights  of 
corporations.      "What   are   their  rights  in   respect   of  the   same  '^'1?°'^**'"°* '- 
matters — of  transactions  which   have   been,  sometimes  actually 
completed,  sometimes  merely  originated  and  left  in  fieri,  previous 
to  their  own  inception  1     It  is  submitted  that  their  rights  depend 

'  Be  JforthumberlaTid   Averme    Hotel  See  Coleman  v.  Second,  Avenue  BR.  Co. , 

Co.,  33  C.  D.  16  ;  &  Botherham,  Alvm,  38  N.  Y.  201 ;  Bliss  v.   MaUesm,  irj  N. 

<t-c.  Co.,  25  C.  D.  103.  Y.   22;  McElkmm/s  Appeal,  (51   Pcnn. 

2  2  Eq.  216.  188  ;  Si/mons  v.  VuUcm  Oil  Co.,  Id.  202  ; 

2  2  C.  D.  621.     Compare  Re  Empress  Fremont,  v.  SUrtie,  42  Barb.  16a. 

EngiTieering    Co.,   16  C.   D.    125;    Re  *  See  post, -p.  ififj. 
Johannesbwrg  Eotel  Co.,  1891,  1  Ch.  119. 


S60 

analogous  to 
tlicirliabilities. 


promoters'  engagements. 

upon  analogous  considerations  to  those  establishing  a  liability 
(apart  of  course  from  particular  legislative  enactments  creating 
anomalous  incidents,  privilegia  favourable  or  onerous)— that 
right  and  liability  are  correlative — that  special  circumstances 
apart  where  the  one  does  or  does  not  exist,  the  other  equally  does 
or  does  not  exist;  that  what  will  create  the  one  will  equally 
impose  the  other.  If  a  corporation  adopts  an  agreement  made 
before  its  inception  and  therefore  not  binding  on  it,  it  can  do  so 
only  with  the  assent  of  the  opposite  party,  but  having  done  so  the 
corporation,  as  it  becomes  liable,  so  also  it  acquires  whatever  rights 
are  expressed  to  be  given  by  the  agreement. 

The  rights  of  a  corporation  to  enforce  engagements  of  the  kind 
now  in  statement  are  however,  a  secondary  matter.  It  very 
generally  happens  that  when  any  dispute  arises  about  such 
engagements  it  is  because  of  the  hardness  of  the  bargain  against 
the  corporation.  They  are  remarkably  uniform  in  this  respect. 
They  are — in  so  far  as  the  Courts  have  had  cognizance  of  them — 
transactions  without  exception  altogether  onesided,  and  not 
seldom  so  hard  and  unfair  as  to  be  mere  swindles,  which  would 
not  be  attempted  by  one  commercial  man  towards  another. 
Consequently  the  only  promoters'  engagements  here  requiring 
consideration  are  those  which  have  been  made  with  persons 
acting  on  behalf,  as  trustees  or  quasi  trustees,  of  a  corporation 
intended  to  be  afterwards  registered. 


Engagements 
through  the 
medium  of 
trustees  for 
future  cor- 
porations. 


2.  Trusts. 

Engagements  by  trustees  and  persons  who  in  point  of  law  are 
trustees  on  behalf  of  projected  companies  are  of  constanit  occur- 
rence, and  may  perhaps  be  styled  "  inseparable  accidents "  of 
registered  corporations  for  commercial  purposes.  Seldom,  if  ever, 
is  such  a  company  now  created  purely  and  solely  for  the  purpose 
of  starting  clear  and  working  up  a  business  from  nothing.  Almost 
invariably  at  its  birth,  and  as  its  direct  object,  it  "takes  over" 
an  existing  business,  or  it  "  acquires  "  a  concession,  or  it  "  adopts  " 
agreements,  or  in  some  other  way  it  affects  to  assume  some 
liabilities  and  to  be  entitled  to  certain  rights  ;  and  usually  the 
arrangements  under  which  such  liabilities  and  rights  arise  are 
made  by  so-called  "trustees"  for  the  corporation.  What  is  its 
position,  what  are  its  rights  with  respect  thereto  ? 


First. — At  Law. 

Here,  it  would  seem  to  follow  from  what  has  been  already  said 
that   in   no   case,  however  the    agreement   was   framed,  can    a 
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corporation  or  the  opposite  party  incur  or  enforce  liability  in 
respect  of  an  agreement,  not  of  statutory  obligation,  made  before 
its  inception  and  purporting  to  be  on  its  behalf,  unless  and  until 
something  more  has  been  done  by  both  parties  after  the  creation 
of  the  corporation. 

Secondly. — In  Equity. 

146.  No  rights  legal  or  equitable  arise  in  favour  of  a  corpo-  S"^*?'^ '" 
ration  in  respect  of  agreements  or  transactions, 
■whether  completed  or  inchoate  merely,  entered  into 
in  contemplation  of  the  creation  of  such  corporation. 
But  if  a  person  party  to  any  such  transaction  (1)  Position  of 
enters  into  it  as  a  trustee  or  otherwise  on  behalf  of 
the  future  corporation,  or  with  the  intention  that  the 
corporation  then  in  contemplation  shall  subsequently 
acquire  the  subject  of  the  transaction,  or  (2)  is  at  the 
time  of  entering  into  the  transaction  a  promoter  of 
the  future  company ;  then  such  person  ipso  facto  and 
eo  instanti  is  placed  in  a  fiduciary  relation  towards 
the  intended  corporation. 

The  difficulty  in  all  cases  where  it  is  attempted  to  enforce  the  -niien  a  person 
principles  of  this  proposition  against  a  person,  and  claim  from  him  ""  *^.'>e'»^ 
profits  made  in  respect  of  transactions  as  one  result  of  which  a 
corporation  has  come  into  existence,  is  to  determine  the  precise 
period  when  circumstances  had  taken  place  which  put  such 
person  in  a  fiduciary  position  towards  or  made  him  a  promoter  of 
the  corporation  then  contemplated.  These  diflSculties  may  be 
illustrated  by  references  to  the  leading  decisions. 

In  Albion  Steel,  &c.,  Go.  v.  Martin,^  the  facts  were  these.     In  Albion  steel, 
August,  September,  and  October,  1872,  negociations  were  carried  ^^^-  "' 
on  for  the  purchase  of  Fox  &  Co.  by  a  limited  company.     Martin, 
who  often  had   large   contracts  with  Fox  &  Co.  for  delivery  of 
goods,  on  the  7th  September  agreed  to  become  a  director  of  the 
proposed  company,  and  on  the  24th  September  an  agreement  was 

"1   CD.   580    585.    Wl,   M.E  the  trade.      I  cannot  find  anythins  in 

said:    ''It  IS  quite  true  that   at   the  law  to  say  that  between  the  dItesThen 

moment  these    contracts  were    entered  these  contracts  were  entered  into  thaUs 

into,  Martin  knew  that  it  was  proposed  the  15th  and  25th  October  on  the  inelidc 

to  incorporate  a  company  to  tAe  them  and  the  31st  October  on  the  other  there 

over.     It  IS  quite  true  that  in  substance  was  anvthins  to  nrevpi.t-  wTrtir,  f^'  ■  ?• 

he  dealt  in  exactly  the  same  way  as  if  a  that  Fox  T^o  werl^r  onfl  Iv  f»b?'"?^ 

company  had  been  formed,   though  in  damages  to  him  for  rbreach   of  rt  '" 

fact  it  was  not  formed.     In  fact,  a1  the  contrfcts,  and  rf  course  the  amount  of 

moment  when  he  entered  into  these  con-  damages  could  have  been  ascer^S  W 

tracts  he  was  not  a  trustee  or  agent  for  reference  to  the  amounrof  C  he  wouU 

anybody.     He  was  absolute  owner  of  the  have  sustained  by  reason  of  theirnot 

goods,  and  he  was  selling  to  Fox  &  Co  acrpntin<r  tVa  w^^  Jl^       ■     ^"f^"^,""* 

who  Vere  also  the  absolute  owners   of  it  was  so^ld/>  ^  *^'  ^"''  "'  ''^''^ 
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entered  into  between  Fox  &  Co.  and  a  trustee  for  the  company, 
for  the  purchase  and  taking  over  by  the  company  as  from  the 
1st  September,  the  business  of  Fox  &  Co.,  and  for  carrying  on 
all  contracts  entered  into  by  them  as  buyers  or  sellers ;  on  the 
7th  October  Martin  attended  a  meeting  of  the  future  directors. 
On  the  24th  October  the  memorandum  and  articles  of  association 
■were  signed  by  Martin.  The  articles  ratified  the  agreement  of 
the  24th  September.  On  the  31st  October  the  company  was 
incorporated.  On  the  15th  and  25th  October,  and  on  subsequent 
dates,  Martin  entered  into  contracts  with  Fox  &  Co.,  and  afterwards 
with  the  company,  for  the  delivery  of  goods ;  some  of  the  goods 
under  the  earlier  contracts  were  not  delivered  by  the  31st  October. 
In  a  suit  by  the  company  to  make  Martin  liable  to  account  for 
Ijrofits  made  on  all  these  contracts,  it  was  held  by  Jessel,  M.  R, 
that  he  was  not,  under  the  circumstances,  liable  to  account  for 
profits  in  respect  of  contracts  prior  to  the  incorporation  of  the 
company,  but  only  for  those  after  that  date. 
Gover's  Case.  In  Gover's  Gcise}  Mappin  agreed  with  Skoines,  the  owner  of  a 

patent,  to  purchase  the  patent  for  £65,000,  to  be  paid  partly  in 
cash,  and  partly  in  the  shares  of  a  company  to  be  formed  by 
Mappin.  Three  months  afterwards,  Mappin  made  a  provisional 
agreement  with  Wright  as  trustee  for  an  intended  company,  to 
sell  the  patent  to  Wright  as  such  trustee  for  £125,000,  payable 
partly  in  cash  and  partly  in  the  shares  of  the  company.     Shortly 

'  Re  Goal  Economising  Gas  Go.,  1  C.  D.  to  complete  his  title  to  the  goods.'' 
187,191.  James,  L.  J.,  laid  down,  "The  Mellish,  L.J.,  was  of  a  contrary 
making  of  that  provisional  contract  was,  opinion.  "I  agree  that  if  the  contract 
in  my  opinion,  the  first  period  of  time  at  between  Skoines  and  Mappin  is  to  be 
which  it  could  be  said  that  the  company  looked  at  as  an  unconditional  contract 
had  even  an  inchoate  existence  ;  and  it  for  the  sale  of  the  patent  from  Skoines 
was  from  and  after  the  making  of  that  to  JIappin,  the  company  had  no  interest 
contract  that  any  fiduciary  or  other  rela-  in  the  contract,  and  were  not  entitled  to 
tion  between  Mappin  and  the  company  have  its  contents  disclosed  to  them.  The 
began.  In  the  making  of  that  contract,  contract,  however,  between  Skoines  and 
in  presenting  his  own  terms  and  condi-  Mappin  was  a  contract  as  it  appears  to 
tions,  he  was,  according  to  my  judgment,  me,  upon  the  condition  that  Mappin 
in  the  position  of  any  ordinary  vendor  should  procure  the  patent  to  be  sold  to  a 
with  any  ordinary  purchaser.  Every-  company  formed  for  the  purpose  of  working 
thing  anterior  to  that  was  a  matter  the  patent,  and  if  such  sale  was  effected, 
relating  to  himself  and  to  his  own  title  £64,000,  partly  in  money  and  partly  in 
as  vendor.  It  is  surely  open  to  any  man,  shares,  was  to  be  given  to  Skoines,  and 
in  point  of  law,  to  sell  his  projunty  to  a  the  residue  of  the  price,  whether  money 
joint-stock  company,  and  to  invite  per-  or  shaves  was  to  be  retained  by  Mappin. 
sons  to  form  themselves  into  a  joint-stock  Now  when  the  company  became  the  pur- 
company  to  purchase  from  him,  just  as  it  chasers  of  the  patent.  .  .  .  Mappin  was 
is  open  for  any  man  to  sell  to  any  persons  both  a  promoter  and  director  of  the  cora- 
in  the  world  the  right  to  become  his  pany.  .  .  .  Under  these  circumstances 
partners  in  any  property  or  undertaking.  JIappin  ought  not  to  be  considered  as  the 
Until  the  formation  of  the  partnership,  owner  of  the  patent,  but  only  as  a  person 
he  is  simply  a  vendor  of  the  wares  ;  he  who,  by  a  contract  with  the  owner  of  the 

may  ask  what  price  he  likes,  and  obtain      patent,  had  the  disposal  of  the  patent 

what  price  he  can,  and  he  is  under  no  The  company  were  entitled  to  the  benefit 

obligation  whatever  to  say  what  price  he  of  that  contract." 
gave,  or  has  to  give  for  them,  in  order 
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afterwards  the  company  was  formedj  Mappin  being  a  director. 
A  prospectus  was  issued  which  did  not  mention  the  first  agree- 
ment for  purchase.  It  was  determined  by  James,  L.  J.,  and 
Bramwell,  B.,  that,  under  the  circumstances,  Mappin  was  not, 
when  he  made  the  first  agreement  with  Skoines  tlie  patentee,  a 
promoter  of  or  otherwise  in  a  fiduciary  relation  towards  the 
company  ;  while  Hellish,  L.  J.,  considered  that  as  Mappin,  after 
he  had  made  the  first  agreement  and  by  virtue  of  it,  both  stood 
in  a  fiduciary  relation  towards  and  became  a  promoter  of  the 
company,  and  that  consequently  he  ought  to  have  disclosed  that 
agreement  to  the  company. 

A  third  case  is  the  New  Sombrero  Phosphate  Go.  v.  Erlanger?-  New  Sombrero 
The  material  dates  were  these,  namely— 30th  August,  1871,  pro-  ^_  mav^er".' 
visional  agreement  subject  to  approval  of  the   Court    for  the 
purchase  by  Erlanger  and  others  of  the  Island  of  Sombrero  for 
£55,000  ;  15th  September,  1871,  this  agreement  approved  by  the 
Court ;  20th  September,  1871,  agreement  by  Erlanger  and  others 
with  Evans  and  Pavy  for  sale  to  a  proposed  company  for  £110,000 ; 
20th  or  21st  September,  1871,  the  company  registered.      Ad- 
mittedly the  company  was  promoted  by  Erlanger  and  others.    The 
prospectus  of  the  company  contained  statements  as  to  the  value  of 
the  island  which  were  not  true,  but  their  untruth  might  have  been 
ascertained  by  an  examination  of  documents  therein  referred  to. 
The  prospectus  also  contained  a  statement  that  a  provisional 
contract  for  the  purchase  of  the  island  by  the  company  had  been 
entered   into   by  the   directors,  the   fact   being  that  of  the  five 
directors  named  in  the  prospectus,  three  only  were  present  at  the 
meeting  at  which  the  contract  was  approved,  and  of  those  three 
only  one  was  in  a  position  to  exercise  an  independent  judgment, 
the  other  two  being  agents  or  creatures  of  the  vendors.     The 
company  was  not  advised  upon  the  purchase  by  any  independent 
solicitor,  the  same  solicitor  acting  for  the  vendors  and  the  company. 
Upon  a  bill  being  filed  by  the  company  to  set  aside  the  contract 
and  obtain  repayment  of  the  purchase  money,  or  in  the  alternative 
to  obtain  the  repayment  of  £55,000,  the  difference  between  the 
price  at  which  Erlanger  and  the  others  bought  the  island,  and 
that  at  which  they  sold  it  to  the  company,  Malins,  V.-C,  considered 
that  the  subsequent  formation  by  these  of  the  purchasing  company 
did  not  constitute  them  trustees  or  agents  for  the  company,  and 
that  they  were  at  liberty  to  sell  to  the  company  at  as  high  a  price 

^5  C.   D.   73;   3  App.   1218.     The  Mmburgh  Northern  Trams  Co.,  W.  Hf., 

latest  cases  are  Ladywell  Mining  Oo.  v.  1892,  p.  175,  where  promoters  were  liable 

Brooks,  35  C.  D.  400,  where  the  alleged  to  account  to  the  company, 
promoters  also  escaped  ;  and  Mann  -v. 
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as  they  could  get  the  company  to  give,  and  dismissed  the  bill. 
This  judgment  was  reversed  by  the  Court  of  Appeal,  but  was 
restored  by  the  House  of  Lords.  In  reference  to  the  present  point 
Cairns,  L.  C,  said  ^ : — "  I  think  it  to  be  clear  that  the  syndicate 
in  entering  into  this  contract  acted  on  behalf  of  themselves 
alone,  and  did  not  at  that  time  act  in,  or  occupy,  any  fiduciary 
position  whatever.  It  may  well  be  that  the  prevailing  idea 
in  their  mind  was,  not  to  retain  or  work  the  island,  but  to 
sell  it  again  at  an  increase  of  price,  and  very  possibly,  to 
promote  or  get  up  a  company  to  purchase  the  island  from 
them  :  but  they  were,  as  it  seems  to  me,  after  their  purchase 
was  made,  perfectly  free  to  do  with  the  island  whatever  they 
liked  ;  to  use  it  as  they  liked,  and  to  sell  it  how,  and  to  whom, 
and  for  what  price  they  liked.  The  part  of  the  case  of  the 
respondents  which,  as  an  alternative,  sought  to  make  the  appel- 
lants account  for  the  profit  which  they  made  on  the  re-sale 
of  the  property  to  the  respondents,  on  an  allegation  that  the 
appellants  acted  in  a  fiduciary  position  at  the  time  they  made  the 
contract  of  the  30th  of  August,  1871,  is  not,  as  I  think,  capable  of 
being  supported,  and  this,  as  I  understand,  was  the  view  of  all  the 
judges  in  the  Courts  below." 

SECTION   III. — STATUTORY   CORPORATIONS. 
SUB- SECTION   I. — STATUTORY  OBLIGATIONS. 

Statutory  147.  When  a  statute  incorporating   a   corporation   contains 

provisions.  clauses  in  favour  of  particular  persons,  rights  are  there- 

by conferred  which  may  be  enforced  by  action. 

It  frequently  happens  that  sections  in  statutes  explicitly  provide 
in  favour  of  certain  persons  that  lands  shall  be  taken,  accommoda- 
tion or  protection  works  constructed,  and  so  on:  in  all  such  cases 
the  persons  mentioned  or  referred  to  in  the  statutes  have  rights 
enforceable  by  action  to  compel  the  carrying  into  effect  of  such 
provisions.^ 

So  also  statutes  without  expressly  enacting  rights  in  favour  of 
particular  individuals  may  subject  corporations  to  duties  towards 
the  public  generally  or  special  classes  or  individuals,  enforceable 
according  to  the  nature  of  the  enactments  by  penalties,  by  criminal 
proceedings,  or  by  civil  process.^ 

As  statutes  may  confer  specific  rights  on  persons  whether  by 
explicit  language  in  this  behalf  or  by  mere  general  enactment,  so 

•  3  App.  1234-5.  post,  chap,  xi.,  sect.  iv.  and  cases  cited. 

'  Hcrron  v.    Sathmiiu-s,    tfcc,   Ttnpt.  ^  Ante,  pp.  If  5-7 

Cmnmrs.,   1892,   A,   C   498.      Compare 
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d  fortiori  they  may  confer  such  rights  by  expressly  confirming 
and  rendering  obligatory  on  both  sides  agreements  which  other- 
wise may  be  of  doubtful  validity. 

Enactments   which    have    caused    considerable    litigation   are  Incorporation 
clauses^  that  the   expenses,   costs,   and   charges   incidental   and 
preparatory  to  the  formation  of  a  corporation  shall  be  paid  by  it 

after  it  is  created.     These  create  a  legal  liability  on  the  corporation  ^^^^ 

...        1  .1  a   expenses, 

to  pay  the  proper  expenses  of  obtaining  its  charter  or  special  act  f 

but  it  would  seem,  no  other  charges  or  expenses  whatever. 

This  liability  when  and  so  far  as  it  exists  ma}'  be  enforced  by 
action,  of  which  a  good  sample  is  shown  by  Tilson  v.  Warwick 
Gas  Co?  The  fii'st  count  stated  that  the  plaintiffs  had  been 
employed  by  certain  persons,  projectors  of  the  defendant  com- 
pany, to  obtain  the  Act  of  Parliament  which  incorporated  it ;  that 
they  did  obtain  it,  and  their  costs  amounted  to  a  certain  sum  ; 
and  that  by  the  Act  it  was  provided  that  the  costs  of  obtaining 
it  should  be  paid  out  of  the  first  money  subscribed.  It  was  held 
that  the  plaintiffs  might  maintain  an  action  of  debt  founded  on 
the  statute. 

Another  case  illustrating  statutory  rights  of  this  kind,  and  their 
effect  taken  in  connection  with  collateral  agreements,  is  Re 
Brampton,  dc,  Ry.  Co.,  Shaw's  Claim*  Shaw,  a  solicitor  pro-  Shaw's  claim, 
moting  a  railway  company,  induced  various  persons  to  sign  the  Company  held 
subscription  contract,  by  an  assurance  that  they  should  incur  no  chancery, 
liability  if  the  line  was  not  made.  Some  of  these  persons  were 
provisional  directors.  The  Act  was  obtained,  and  contained  the 
usual  clause,  that  the  preliminary  expenses  should  be  paid  by  the 
company.  The  line  was  not  made.  The  undertaking  was 
abandoned,  and  the  company  ordered  to  be  wound  up.  Shaw 
carried  in  a  claim  as  creditor  for  professional  services  in  obtaining 
the  passing  of  the  Act.  This  claim  was  opposed  by  some  of  the 
contributories  on  the  ground  of  the  above  assurances.  It  was  held 
by  the  Court  of  Appeal,  affirming  the  decision  of  Bacon,  V.-C, 
that  the  solicitor  was  entitled  to  prove,  for  that  the  assurances 
made  by  him,  could  only  operate  as  a  contract  to  indemnify  the 
individuals  to  whom  they  were  made,  and  did  not  exonerate  the 
company  in  its  corporate  capacity. 

No  definite  and  positive  rule  can  be  laid  down  as  to  the  pre-  Preliminary 
hmmary  expenses  which  will  be  considered  to  come  within  a  ^'''^^'^^• 
clause  of  the  constating  instruments,  which  provides  for  the  pay- 

Vict^  c'  ^12^1  ^^^t  "■  ^^'  '■  ^^  '  ^^  *  ^^  ^^'?f^'^  ^''■'  5  B'°g-  ^-  C-  253  ;  Clowes 
Vict  c.  121   s.  30.  y.  Sretm,  10  M.  &  W.  506. 

MuZlTi  ^:  l'^,  2^  '■ '-'  Co  'I  "l-  Vli  r '■»  -  ^^'^'^  ^^■ 

M  B.  &  C.  963  ;  Cardon  y.  General 
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ment  out  of  the  funds  of  the  company  "  of  the  expenses  incidental 
to  the  formation  of  the  company ; "  but  on  this  point  Terrell  v. 
Hutton,^  and  the  observations  of  Bovill,  C.  J.,  in  Scott  v.  Lord 
Ehury-'  should  be  consulted. 

No  doubt  in  all  cases  registration  and  other  similar  oflScial  fees 
and  payments  will  be  allowed.  So  apparently  will  be  the  pro- 
fessional services  of  legal  agents  and  of  surveyors,  accountants, 
valuers,  and  other  persons  of  special  technical  knowledge  in  cases 
where  their  aid  is  indispensable.^ 
Bribes.  Of  course  there  cannot  be  charged  under  this  head  sums  of 

money  which  are  only  disguised  bribes.  As  stated  by  Lord  Cran- 
worth,  in  Scottish  North-Eastern  Ry.  Co.  v.  StewaH*  "  If  that 
sum  was  agreed  to  be  paid  as  a  bribe  to  buy  off  opposition  to  the 
new  bill,  I  think  the  agreement  could  not  be  sustained — it  would 
have  been  an  unwarrantable  application  of  the  funds  of  the 
company." 

Statutory  rights  of  these  and  similar  descriptions^  will  be  con- 
strued somewhat  strictly,  and  will  not  be  deemed  to  exist  either 
at  all  or  in  favour  of  any  particular  person  unless  clearly  so  enacted. 
Care  must  therefore  be  taken  to  examine  carefully  the  language 
of  the  Act  in  question,  before  affirming  that  a  given  individual 
has  a  statutory  right  of  action.  Wyatt  v.  Metropolitan  Board  of 
WorJcs,^  is  a  good  illustration.  By  the  Metropolis  Gas  Act,  1860, 
(23  &  24  Vict.  c.  125,  s.  56)  "  the  costs,  charges,  and  expenses  of 
and  incident  to  the  passing  of  that  Act,  and  preliminary  thereto," 
were  to  be  paid  by  the  Metropolitan  Board  of  Works.  It  was  held 
that  the  parliamentary  agent  who  had  been  employed  by  certain 
persons  to  obtain  that  Act  could  not  sue  such  Board  for  his  costs 
attending  the  passing  of  that  Act,  as  the  persons  whom  the  statute 
meant  to  be  reimbursed  by  the  Board  were  the  persons  who  had 
employed  such  agent,  and  who,  but  for  the  statute,  would  have 
been  ultimately  liable  for  such  costs. 

In  connection  with  these  statutory  obligations  reference  may  also 
be  made  to  the  various  cases  which  have  decided  that  corporations 
taking  lands,  &c.,  by  virtue  of  compulsory  powers,  must  pay  the 
costs  incidental  to  the  investment  and  due  application  of  the 

1  4  H.  L.  C.    1091.     As  to  the  pre-  V.-C,  1  Eq.  619  ;  smi  ante,  p.  354. 

liininai-y  expenses  of  a  solicitor,  see  Mc  *  As  to  who  will  he  entitled  to  he  paid 

Tillcar'd,  3  De  G.  J.  St  Sm.  519,  32  L.  out  of  the   parliamentary  deposit  if  a 

J.  (Ch, )  765;  lie  Kcnsinglon  Station  Act,  registered  scheme  becomes  abortive,  see 

20  Eq.  197  ;  Ke  Jlcirford,  d-c,  Engineer-  He  Barry  Ry.  Co.,  4  C.  D.  315  ;  Re  Bir- 

inq   Go.,    2   0.    I).   621.       Compare    Re  mingkam,  die.,  Ry.  Co.,  28  C.  D.  652. 

Galhnid.  31  C.  D.  296.  6  jj  c.  B.  (N.  S.)  744,  31  L.  J.  (C.  P.) 

-  L.  K.  2  C.  1'.  255.  217.      Followed    in  Re    Skegness,   cfcc, 

»  Saa  per  Bovill,  C.-J.,  L.  R.   2  C.  P.  Tramu-ays  Co.,  41  C.   D.   215  ;  Re  Kent 

264  ;  ante,  p.  365,  n.  2.  Tramways  Co.,  12  C.  D.  312. 

■'  3  Macq.   408.     See  ^xc  Kindcrsley, 


STATUTORY  COEPOEATIONS.  367 

purcliase  money  of,  or  compensation  for  such  lands.^  Such  costs 
are  generally  payable  in  virtue  of  the  provisions  of  the  Lands 
Clauses  Consolidation  and  other  similar  Acts.  But  they  may 
equally  be  incurred  and  enforceable  under  special  or  private 
statutes.^ 

SUB-SECTION  II. — ^AGEEEMENTS  ON  BEHALF   OP  INTENDED 
STATUTORY   CORPORATIONS. 

1.  General  Pnnciples. 
The  principles  set  forth  in  propositions  142,  145,  and  146  I.  Engage- 
as  to  registered  companies  apply  equally,  it  is  submitted,  to  recognized 
statutory  corporations.^  It  might  be  said  (as  indeed  has  been  by  the  cor 
strenuously  argued)  that  in  fairness  any  and  every  corporation, 
statutory  or  not,  should  be  answerable  for  and  in  respect 
of  all  the  engagements  entered  into  on  its  behalf  in  good  faith 
by  or  with  its  promoters,  at  least  to  this  extent  that  when 
its  existence  has  been  secured  by  the.  buying  off  of  fair  opposition 
and  by  compromises  made  with  opposing  interests,  it  should 
not  be  allowed  to  repudiate  the  arrangements  thus  arrived 
at.  But  on  the  other  side  it  is  urged  that  the  corporation  is 
totally  distinct  from  the  association  which  originated  it,  and  that 
shareholders  who  have  joined  it  on  the  faith  of  the  facts  set  forth 
in  its  constating  instruments  have  a  right  to  say  that  they  do  not 
assume  liabilities  other  than  are  contained  in  the  same.  Moreover 
persons  who  form  agreements  with  promoters  have  their  remedy 
in  their  own  hands — ^they  may  easily  frame  their  agreements  so 
as  to  render  the  promoters  personally  liable.*  These  considerations 
have  in  many,  it  cannot  be  said  in  all,  cases  prevailed,  and  perhaps 
it  may  be  laid  down  as  an  established  rule  that 

148.  Engagements  entered  into  by  or  with  promoters  of  a 
statutory  corporation  not  expressly  provided  for  in  the 
statutes  relating  to  the  corporation  cannot  merely  as 
such,  even  though  within  the  powers  and  scope  of  the 
corporation  when  created,  be  enforced  by  or  against  it. 

1  Me  BdhUm  Hospital.  19  Eq.  459  ;  corporiitions)  and  a  memorandum  and 
Ex  parte  Northwick,  1  Y.  &  C.  (Ex.)  articles  of  association.  A  statute  may, 
166  ;  Ex  parte  Trafford,  2ibid.,  522  ;  Me  a  memorandum  or  articles  of  association 
L.,  £.,  &  S.  G.  My.  Co.,  18  Beav.  608  ;  cannot,  give  rights  to  third  parties  eu- 
Exparte  BeMoes,  2  Sm.  &  Giff.  466.  forceable  by  action  against  the  corpora- 

2  Me  Earl  of  BerUey's  Will,  10  Ch.  tion.  Whether  parties  will  or  will  not 
56  ;  Me  Aubrey's  Estate,  17  Jur.  874  ;  Me  have  such  rights  will  of  course  depend 
Str'athmore  Estate,  18  Eq.  338.  on  the  language  of  the  statute.     It  may 

2  As  regards  propositions  143  and  144  be  that  clauses  in  a  statute  will  only 

there  are  important  differences  between  amount  to  authority  to  directors  and  not 

statutory  corporations  and  registered  com-  confer  rights  on  third  parties, 

panies  chiefly  by  reason  of  the  difference  '^  Barton  v.  Hutchinson,  2  Car.  &  K. 

between  Acts  of  Parliament  (which  are  712 ;  Lake  v.  Duke  of  Argyll,  6  Q.  B. 

the  constating  instruments  of  statutory  477. 
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promoters  of 
companies  to 
take  lands, 
kc,  after 
incorporation. 


Agreemects  by       This  Conclusion  was  vindicated  by  Lord  Cranworth  in  tlie  well- 
known   and   leading   case   of   the    Caledonian,  (Sec,  By.   Co.   v. 
Magistrates  of  Helensburgh}      "  When   such  a  body  [i.e.,  pro- 
jectors, &c.]  applies  for  an  Act  of  incorporation,  what  they  ask  of 
the  Legislature  is  not  an  Act  incorporating  and  giving  powers  to 
those  only  who  are  applying — not  necessarily  even  incorporating 
and  giving  powers  to  any  of  them — but  an  Act  incorporating  all 
persons  who  may  be  willing  to  subscribe  the  specified  sums,  and 
so  to  become  shareholders  in  the  company.     If  the  Legislature 
accedes  to  the   application,  the  Act  when    passed  becomes  the 
charter  of  the  company,  prescribing  its  duties  and   declaring  its 
rights ;  and  all  persons  becoming  shareholders  have  a  right   to 
consider  that  they  are  entitled  to  all  the  benefits  held  out  to  them 
by  the  Act,  and  liable  to  no  obligation  beyond  those  which  are 
there  indicated  ....  The  principle  on  which  all  railway  Acts  and 
Acts  of  a  similar  character  proceed  is  to  specify  the  sum  to  be 
raised  and  the  shares  into  which  the  funds  of  the  company  are  to 
be  divided,  to  incorporate  the  shareholders,  and  to  prescribe  the 
objects  to  which  the  funds  are  to  be  applied.     It  is  inconsistent 
with  the  policy  of  such  Acts  to  hold  that  there  can  be  any  other 
terms  binding  on  those  who  subscribe  their  money  beyond  what 
appear  on  the  face  of  the  Act  itself.     Not  only  is  such  a  doctrine 
calculated  to  occasion  injury  to  the  shareholders,  but  it  may  often 
be  a  fraud,  or  at  all  events  a  surprise,  on  the  Legislature.     The 
statutory  powers  are  given  on  the  faith  of  the  terms  apparent  on 
the  Act  itself     It  may  well  be  that  the  additional  terms,  if  com- 
municated to  parliament,  would  have  prevented  the  passing  of  the 
special  Act  at  all.    Special  terms  as  to  particular  cases  or  particular 
persons  are  often  made  the  subject  of  special   clauses,  and  then 
neither    the    Legislature    nor    any   person    taking    shares    can 
complain." 

In  this  case  an  agreement  had  been  come  to  between  the  re- 
spondents and  three  gentlemen  calling  themselves  "  a  quorum  of 
the  committee  of  management  of  the  Caledonian  and  Buumbarton- 
shire  Ry.  Co.,"  then  unincorporated  whereby  the  respondents  on 
the  one  hand  agreed  not  to  oppose  the  committee  as  promoters  of 
the  intended  railway  company  in  obtaining  at  their  own  expense  an 


1  2  Jur.  N.  S.  695  ;  2  Macq.  391,  405  ; 
Earl  of  Shrewsbii,i-y  v.  North  SUtfford- 
shire  litj.  Co.,  1  Eq.  693.  Compare  the 
judgments  in  Tayh.r  v.  Ohkliestvr  iC- 
Midhursl  Ry.  Co.,  4  H.  &  C.  409,  in 
Excli.  Cham.  L.  K.  2  Ex.  356,  and  in 
Dom.  rroc.  L.  R.  4  H.  L.  628  ;  in 
Scottish  North  Eastern  Ry.  Co.  v.  Stnoart, 
3  Macq.  382;  and  in  Preston  v.  Liver- 
pool, Manchester,  <Cr. ,  Ry.   Co.,  5  H.  L. 


C.  605,  25  L.  J.  (Oh.)  421.  Gooday  v. 
Colchester,  <fcc.,  Ry.  Co.,  17  Beav.  132, 
illustrates  this  principle  ;  a  landowner 
had  withdrawn  his  opposition  to  a  bill 
on  an  agi-eement  that  the  company  should 
buy  his  lands;  tlie  bill  passed — the 
company  did  not  take  his  lands — the 
court  refused  to  decree  specific  perfor- 
mance. 
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Act  of  Parliament  for  the  formation  of  a  quay  and  harbour,  and  to 
apply  the  dues,  &c.,  arising  from  the  same  in  defraying  the  expense 
of  management  and  in  paying  interest  on  £3,000  to  be  borrowed 
by  the  respondents  from  the  company  ;  and  the  committee  on 
behalf  of  the  intended  company  on  the  other  hand  agreed  to 
advance  to  the  respondents  the  whole  costs  already  incurred  and 
to  be  thereafter  incurred  in  reference  to  the  said  harbour  and  Act 
of  Parliament,  and  to  make  the  advance  of  £3,000  stipulated  for. 
The  company  after  its  incorporation  having  refused  to  perform  the 
agreement  on  the  ground  that  it  was  Ultra  Vires,  the  Court  of 
Session  held  this  defence  unsustainable.  Thereupon  an  appeal 
was  brought,  and  the  House  of  Lords  unanimously  reversed  the 
decision. 

2.  Adoption  of  Promoters'  Engagements, 

149.  A  statutory  corporation  may  adopt  agreements  entered 
into  on  its  behalf  before  its  origin. 

This  is  the  same  as  proposition  145  with  respect  to  registered 

coi-porations.     It  is  submitted  that  the  principles  applicable  to  the 

one  class  of  corporation  are  equally  applicable  to  the  other.     The 

"  adoption "  may  be  a  new  express  agreement;  or  without  this  a 

statutory  corporation,  like  an  individual,  may  so  conduct  itself  in 

reference  to  a  given  transaction  as  to  be  afterwards  estopped  from 

denying  the  validity  and  binding  effect  of  the  same.     In  Williams  Williams  «. 

V.  St.   George's  Harbour  Go.}   the  plaintiff  had  withdrawn  his  Harbour  cl' 

opposition   in  Parliament  to  a  harbour  and  railway  bill  on  an 

agreement  with  the  promoters  that  the  company  would  take  his 

land  on  certain  terms.     After  the  passing  of  the  Act  he  brought 

an  action   against   the  promoters  for  breach  of  the  agreement, 

which  was  stayed  on  the  company  being  made  by  arrangement 

defendants   to   a   new   action,   and    suffering  judgment    for   the 

demand.     The  Lords  Justices  held   that   the   company   thereby 

adopted  the  agreement  whether  it  would  have  been  otherwise 

binding  on  them  or  not — which  Turner,  L.  J.,  doubted — and  that 

it  was  not  vitiated  by  one  of  its  terms  being  that  the  company 

should  pay  the  costs  of  the  landowner's  opposition  to  the  bill.^ 

In  the  next  place,  suppose  that  a  corporation,  which  has  not  (J)  When  a  cor- 
poration acts 

'  2  De  G.  &  J.  547  ;  Edwards  v.  Kil-      an  adoption  and  ratification  by  the  cor- 
',  &c.,  By.  Co.,  2C.  B.  (N.  S.)397  ;      Tporntion.— Walker  y.  Mobile,  &c.,  BR. 


26  L.  J.  (C.  P.)  224.     Compare  the  facts  Co.,  34  Miss.  245. 

and  decision  in  Blackmore  v.    Yates,  L.  ^  jt  -virould  appear  that  the  company 

B.  2  Ex.  225.  did  not  take  any  of  the  plaintiff's  land — 

■Where  an  agent  acted  without  authority  the  line  merely  passed  close  to  it,  and  so 

in  taking  a  subscription  for  stock,  bring-  caused  consequential  damage, 
ing  suit  to  enforce  the  subscription  was 

B.U.V.  B   B 
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as  though  the 
agreement 
were  binding. 


Vauxhall 
Bridge  Co.  v. 
Earl  Spencer. 


ia  any  other  way  "adopted"  or  "taken  over"  agreements  en- 
tered into  by  their  promoters,  proceeds  to  employ  the  powers 
given  it  by  its  constating  instruments,  and  obtained,  it  may 
probably  be,  by  means  of  these  same  agreements,  to  the  detriment 
of  the  persons  who  are  parties  to  such  agreements,  and  who  upon 
the  faith  of  them  forbore  to  oppose  the  creation  of  the  corporation 
— will  it  (the  corporation)  be  deemed  under  such  circumstances 
to  "recognise"  the  agreements  in  question,  so  as  to  lay  itself 
open  to  a  suit  at  Law  or  in  Equity  upon  them  1  As  to  this  it  is 
submitted  that  the  following  proposition  holds,  namely  : — 

150.  A  statutory  corporation,  which  has  had  conferred  on  it 
by  statute  powers  or  rights  as  the  result  of  agree- 
ments,^ or  even  only  negotiations,^  with  persons  who 
otherwise  would  have  opposed,  and  probably  with 
success,  the  grant  of  such  powers  or  rights,  if  it 
subsequently  proceeds  to  put  in  force  such  powers  or 
to  exercise  such  rights,  thereby  adopts  the  agreements 
or  arrangements  so  made  on  its  behalf  by  its  promoters 
with  the  persons  who  might  have  opposed  and  who 
on  the  faith  of  such  agreements  withdrew  or  did  not 
set  up  their  opposition.* 

One  of  the  earliest  cases  is  Vauxhall  Bridge  Co.  v.  Earl 
Spencer.'''  The  promoters  of  a  company  for  making  a  bridge 
across  the  Thames,  in  order  to  buy  off  the  opposition  of  the 
Trustees  of  Battersea  Bridge,  covenanted  by  deed  to  pay  them 
for  the  use  of  their  company,  if  the  Act  of  Parliament  should  be 
obtained,  the  sum  of  £5,000.  The  Act  was  passed,  and  the 
obligors  of  the  bond  thereupon  paid  over  out  of  the  funds  of  the 
company  the  £5,000.  The  company  having  afterwards  filed  a  bill 
to  have  the  bonds  cancelled  and  the  stock  re-transferred, — it  was 
held  by  Lord  Eldon  that  the  agreement  was  not  in  itself  illegal, 
and  that  therefore  the  bill  must  be  dismissed. 

This  decision  was  thus  commented  upon  by  Lord  Cranworth, 
and  distinguished  from  the  ordinary  case,  where  it  is  sought  to 
render  a  corporation  liable  for  the  proceedings  of  its  promoters : 
"  In  the  Vauxhall  Bridge  case  there  was  no  attempt  to  make  any 
one  liable  on  the  bond  but  the  obligors,  and  the  only  question  was 


'  Of  course  the  agreements  may  he 
conditional,  and  the  condition  may  never 
be  fulfilled  so  as  to  render  them  enforce- 
able, soe  post,  p.  378. 

'  As  to  the  elfect  of  deposited  plans, 
see  licij.  V.  Wycombe  My,  Co.,  L.  R.  2 
Q.  B.  310  ;  Piigh  v.  Qol'den  Valley  Ry. 
Co.,  15  C.  V>.  330  ;  City  and  Smith  Lon- 


don, Ey.  Co.  V.  London  County  Council, 
1891,  2  Q.  B.  517. 

^  The  principle  of  this  proposition 
seems  clearly  established  by  and  to  be  the 
basis  of  the  decision  in  Ayr  Sarbour 
Trustees  v.  Oswald,  8  App.  623. 

"  Jac.  64. 
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as  to  the  validity  of  the  engagement  itself.  It  is  true  that  the 
£5,000  was  in  fact  advanced  out  of  the  funds  of  the  company,  but 
that  arrangement  did  not  form  any  part  of  the  contract  with  the 
Battersea  Bridge  proprietors,  who  looked  only  to  the  person  with 
whom  they  contracted.^ 

Edwards  v.  Grand  Junction  By.  Co?  arose  thus :  The  pro-  Edwards  v. 
meters  of  a  railway  company,  a  bill  for  the  incorporation  of  which  't'^™^  •^"°°' 
was  then  pending  in  Parliament,  having  designed  the  railway  so 
as  to  cross  a  certain  turnpike  road,  the  trustees  of  the  road  took 
measures  to  oppose  the  bill.  After  some  negotiation  the  pro- 
moters agreed  with  the  trustees  that  the  turnpike  road  should  be 
carried  over  the  railway  by  a  bridge  50  feet  wide  (the  width  of 
the  existing  road),  with  proper  approaches,  &c.,  and  thereupon  the 
trustees  withdrew  their  opposition,  but  clauses  confirmatory  of 
this  arrangement  were  not,  on  account  of  the  expense,  inserted 
m  the  bill.  The  bill  passed,  but  the  company  commenced 
operations  for  making  the  bridge  only  30  feet  wide.  Both  the 
Vice-Chancellor  and  Lord  Cottenham  granted  an  injunction  to 
restrain  the  company  from  interfering  with  the  road  in  any 
manner  other  than  that  agreed  to  by  the  promoters. 

Petre  v.  Eastern  Counties  Ry.  Go?  is  another  decision  on  this  Petre  v. 
point,  and  one  which  has  aroused  a  great  deal  of  comment.  Here  ^.j^  ^  q™' 
the  committee  of  the  promoters  of  a  certain  line  agreed  with  the 
plaintiff,  a  peer,  that  in  consideration  of  his  withholding  his 
opposition  to  their  bill  the  incorporated  company,  in  the  event 
of  the  railway  being  under  the  powers  of  their  Act  made  to  pass 
through  his  estates,  should  pay  him  previous  to  entering  upon  his 
lands  £120,000.  The  company  after  the  passing  of  the  Act,  being 
empowered  to  take  compulsorily  the  plaintiff's  land,  served  on 
him  a  notice  to  treat  for  the  same.  The  plaintiff  thereupon 
obtained  an  injunction  from  the  Lord  Chancellor  to  restrain  the 
defendants  from  proceeding  to  assess  the  value  of  such  land,  and 
the  Vice-Chancellor  afterwards  refused  to  dissolve  such  injunction. 
The  amount  of  compensation  seems  enormous,  but  the  company 
had  the  choice  of  two  lines,  one  of  which  Lord  Petre  would  not 
have  opposed  so  strongly,  but  they  chose  the  other,  which  passed 
close  by  the  mansion  house  and  intersected  the  private  grounds. 

In  Stanley  v,  Chester  &  Birkenhead  Ry.  Co.f"  the  projectors  Stanley  v. 
of  the   Birkenhead   and  Chester   railway  had   agreed  with   the  BhSnlead 
plaintiff  to  give  him  for  14  acres  of  land,  and  as  compensation  for  %•  Co. 
injury  to   his   estate    £20,000.       Other    parties    had   started   a 

'  2  Macq.  415.  '  1  Ry.  Gas.  462  ;  siepost,  p.  381 

2  1  My.  &  Or.  650 ;  1  Ey.  Gas.  173.  ^  3,M}'.  &  Cr.  773,  1  Ry.  Ca.  58. 
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Projeotora  are 
not  agents  of 
the  future 
corporations — 
setrihU^ 


but  Chancery 
■will  restrain  a 
corporation 


competing  line,  the  Chester  and  Birkenhead  railway,  and  in 
committee  on  the  rival  bills  it  was  agreed  that  the  merits  of  the 
two  bills  should  be  referred  to  arbitration,  and  that  the  adopted 
company  should  take  the  engagements  with  the  landholder  into 
which  the  rejected  company  had  entered,  and  to  this  agreement 
all  parties  signified  in  writing  their  assent.  The  Chester  and 
Birkenhead  railway  was  adopted  and  their  bill  passed,  which 
would  require  16  acres  of  land  in  a  place  different  from  that 
where  the  14  acres  were  situated.  The  plaintiff  filed  his  bill 
against  the  Chester  and  Birkenhead  company  to  compel  them  to 
keep  the  agreement  entered  into  with  him  by  the  projectors  of 
the  Birkenhead  and  Chester  company,  and  to  restrain  them  from 
entering  upon  any  of  his  lands  till  after  the  payment  of  the  first 
instalment,  which  was  already  due.  To  this  the  defendants 
demurred  generally,  and  Cottenham,  L.  C,  affirming  the  Vice- 
Chancellor's  decision,  overruled  the  demurrer  with  costs,  and 
without  calling  upon  the  respondent's  counsel.  "  The  case  as  it 
appears  on  the  face  of  the  bill  is  one  of  the  grossest  frauds  I  have 
ever  seen  attempted."  ^ 

It  has  been  commonly  considered  that  in  these  cases  Lord 
Cottenham  laid  down  that  the  projectors  are  quodam  modo  the 
agents  of  the  future  corporation,  and  that  the  contracts  and 
engagements  of  the  former  bind  as  such — i.e.,  as  being  entered 
into  by  an  agent  on  behalf  of  his  principal — but  his  language 
scarcely  admits  of  such  a  construction.  His  words  in  Edwards  v. 
Grand  Junction  Ry.  Go.  are :  "  But  the  question  is,  not  whether 
there  be  any  binding  contract  at  law,  but  whether  this  Court  will 
permit  the  company  to  use  their  powers  under  the  Act,  in  direct 
opposition  to  the  arrangement  made  with  the  trustees  prior  to 


Agreements  by 
peers  not  to 
oppose  a  bill  in 
Parliament. 


Simpson  v. 
Lord  Howdeu. 


'  There  is  also  another  case  which 
should  be  mentioned,  and  in  which  both 
Lord  Cottenham  and  the  Commou  Law 
Courts  decided  that  an  agreement  for  a 
valuable  consideration  by  a  peer  to  with- 
draw opposition  to  a  bill  then  in  Parlia- 
ment is  not  fraudulent,  but  binding  on 
the  parties.  This  was  Simpson  v.  Lord 
Howden.^  The  projectors  of  a  railway, 
when  applying  for  an  Act  of  Parliament, 
had  agreed  with  the  defendant,  a  peer 
— through  whose  estates  the  intended 
line  would  pass,  and  who  was  opposing 
the  bill — that  if  he  would  withdraw  his 
opposition,  in  case  the  bill  then  pending 
should  pass  into  an  Act,  the  iilaintiii's  or 
the  company  to  be  incorporated  would 
pay  to  him  £5,000  as  compensation  for 
the  detriment  to  his  estates,  &c.  The 
bill  passed,  but  the  company  resolved  to 
adopt  a  line  differing  from  that  authorised 


by  the  Act  and  pointed  out  in  the  agree- 
ment, and  by  which  the  estates  of  the 
defendant  were  altogether  avoided.  The 
det'endaut  in  equity  having  brought  an 
action  in  the  Queen's  Bench  for  the 
£5,000,  and  the  plaintiffs  in  equity 
having  filed  a  bill  praying  that  he  should 
be  ordered  to  deliver  up  the  agreement, 
and  be  restrained  from  proceeaing  with 
his  action,  it  was  held  by  the  Lord  Chan- 
cellor that  the  illegality  of  the  instru- 
ment, if  any,  appeared  on  the  face  of  it, 
and  was  a  question  cognizable  at  law. 
He  therefore  dismissed  the  bill.  The 
defendant  thereupon  continued  his  action, 
and  the  Court  of  Exchequer  Chamber 
adjudged  the  agreement  to  be  valid. ' 

=  9  C.  &  F.  61  ;  3  Ry.  Ca.  294. 
"  Howden  v.  Simpson,  10  A.  &  E.  793, 
1  Ry.  Ca.  326. 
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the  Act  upon  the  faith  of  which  they  were  permitted  to  obtain  ^™™  acting 

^  .  contrary  to 

such  powers.  If  the  company  and  the  projectors  cannot  be  agreements 
identified,  still  it  is  clear  that  the  company  have  succeeded  to,  ^nhehlu  of" 
and  are  now  in  possession  of,  all  that  the  projectors  had  before  ;  t^e  corpora- 
they  are  entitled  to  all  their  rights,  and  subject  to  all  their 
liabilities.  If  any  one  had  individually  projected  such  a  scheme, 
and  in  prosecution  of  it  had  entered  into  arrangements,  and  then 
had  sold  and  assigned  all  his  interest  in  it  to  another,  there  would 
be  no  legal  obligation  between  those  who  had  dealt  with  the 
original  projector  and  such  purchaser,  but  in  this  Court  it  would 
be  otherwise.  So  here,  as  the  company  stand  in  the  place  of  the 
projectors,  they  cannot  repudiate  arrangements  into  which  such 
projectors  had  entered  ;  they  cannot  exercise  the  powers  given  by 
Parliament  to  such  projectors,  in  their  corporate  capacity,  and  at 
the  same  time  refuse  to  comply  with  those  terms  upon  the  faith 
of  which  all  opposition  to  their  obtaining  such  powers  was  with- 
held  What  right  have  the  company  to  meddle  with  the 

road  at  all  ?  The  powers  under  the  Act  give  them  the  right,  but 
before  that  Act  was  so  conferred  it  had  been  agreed  that  the  right 
should  only  be  used  in  a  particular  manner.  Can  the  company 
exercise  the  right  without  regard  to  such  agreement  ?  I  am 
clearly  of  opinion  that  they  can  not." 

Similarly  in  Stanley  v.  Chester  dt  Birhenhead  Ry.  Go}  he  said : 
"  Would  any  Court  of  Equity  permit  the  company  first  to  obtain 
the  concurrence  of  the  plaintiff  in  an  agreement  like  this,  and 
then  to  turn  round  and  say  they  will  disregard  it  altogether,  and 
put  in  force  the  adverse  powers  of  the  Act  as  if  no  such  agreement 
was  in  existence  ?  " 

And  in  the  subsequent  case  of  Oreenhalgh  v.  Manchester,  <&c.,  The  rigLt  is, 
Ry.  Go.f  Lord  Cottenham  explained  more  clearly  the  reasons  upon  contract,  but 
which  his  judgments  had  been  founded  :  "  The  right  [ie.,  which  ^^  equity. 
jjlaintiflf  has  against  the  defendants]  is  not,  properly  speaking,  a 
right  of  contract,  but  rather  arises  out  of  the  contract ;  for  neither 
in  this  case  nor  in  the  case  of  Edwards  v.  Grand  Junction  Ry. 
Go.  WIS  it  a  matter  of  contract;  but  the  equity  is  this,  that  what 
has  subsequently  taken  place,  and  the  position   in  which  the 
parties  stand,  give  the  party  seeking  the  benefit  of  the  contract 
a  right  to  the  interference  of  this  Court,  by  virtue  of  an  equity 
which  induces  the  Court  to  prevent  the  company  from  exercising 
their  legal  right,  unless  upon  the  terms  of  adopting  and  giving 
effect  to   the  contract  which  has  been  entered  into   by  other 
parties." 

1  VU  supra.  the  delay  of  the  plaintiff  in  making  his 

2  3  My.  &  Cr.   784,  790,  where,  from      application,  an  injunction  was  refused. 
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Lord  Oottenham  perhaps  expressed  himself — at  least  the  reports 
make  him  do  so — in  too  general  a  manner.  It  is  evidently 
necessary  to  except  all  engagements  which  are  either  Ultra  Vires 
of  the  constituted  company  or  mere  bribes  to  secure  the  good  will 
of  powerful  interests  in  the  legislature,  neither  of  which  can  under 
any  circumstances  be  enforced  against  the  company. 

A  large  landowner  may  from  various  reasons,  more  or  less 
whimsical  and  exclusive,  object  to  a  railway,  a  manufactory,  or  a 
colliery,  invading  his  domain,  and  his  opposition  may  be  a  great 
obstacle  to  the  success  of  the  scheme,  but  beyond  the  damage 
done  to  the  estate  directly  and  indirectly — including  under  this 
fair  compensation  for  the  loss  of  privacy — it  is  difficult  to  see  to 
what  extent  injury  will  be  caused  to  the  person  of  the  owner. 
He  is  not  a  rival  carrier,  manufacturer,  or  coal  master,  whose 
business  will  be  destroyed  by  the  institution  of  the  proposed 
undertaking — he  is  simply  a  powerful  opponent,  a  member,  it 
may  be,  of  the  Legislature,  able  by  his  social  influence  and  by  his 
command  of  able  agents  and  counsel,  to  hinder,  perhaps  to  thwart 
totally,  the  nascent  coi-poration.  Being  such  he  is  perfectly 
justified  in  using  his  social  ^  influence  for  his  own  emolument, 
but  he  should  take  care  to  have  any  bargains  which  he  may  make 
for  his  private  support  provided  for  in  the  statute  constituting 
the  corporation.  If  this  provision  be  not  made,  there  is  no 
principle  of  Law  or  Equity  by  which  such  a  bargain  can  be 
enforced.  The  corporation  does  not,  simply  by  commencing  its 
operations,  "  recognise  "  the  agreement  or  inflict  any  damage  on 
the  party  to  the  same — it  is  only  when  it  proceeds  to  take  his 
land,  or  to  usurp  his  business  or  the  like,  that  it  does  really  cause 
him  tangible  and  manifest  injury,  and  that,  in  Lord  Cottenham's 
words,  "  the  position  in  which  the  parties  stand  give  the  party 
seeking  the  benefit  of  the  contract  a  right  to  the  interference  of 
the  Court  of  Equity."  It  is  therefore  submitted  that,  with  the 
qualifications  pointed  out  above.  Lord  Cottenham's  decisions  still 
hold  good.^ 


Members  of 
Legislature 
opposing,  &c. 


'  Not  his  political  influence  ns  a  mem- 
ber of  the  legislature,  see  post,  p.  379. 
Of  course  in  many  cases  it  must  be  ex- 
tremely difficult  to  sepai-ate  the  social 
from  the  political  side  of  the  matter  ;  hut 
if,  and  so  far  as,  this  is  done,  and  the 
social  power  alone  is  taken  into  account, 
the  agreements,  the  legislator  having  also 
a  locus  standi  (see  post,  p.  380),  are  good. 
Whether  a  legislator  should  bo  permitted 
to  use  even  his  socinl  and  personal  in- 
fluence in  this  way  is  another  question — 
but  he  is  so  iiermitted. 

^  See  End  Liiidsnyv.  Capper,  S  H.  L. 


C.  293  ;  and  Earl  Zindsey  v.  6.  N.  Ry. 
Co.,  10  Hare,  665  ;  22  L.  J.  (Ch.)  995, 
where  Wood,  V.-C,  approves  of  and 
follows  the  principle  of  Lord  Cottenham's 
decisions.  Lord  Cottenham's  decisions 
have  been  adversely  criticised  in  Preston 
V.  Livetpool,  Manchester,  Ac,  Ry.  Co.,  5 
H.  L.  C.  605,  andihe Scotti-sliNorth  East- 
ern Ry.  Co.  V.  Stewart,  3  Macq.  382,  both 
in  the  House  of  Lords,  the  one  in  1856, 
the  other  1859  ;  and  also  in  Caledonian 
Ry.  Co.  V.  Magistrates  of  Helensburgh,  2 
Macq.  391,  and  Earl  of  Shrewsbury  v. 
North  Statfordshire  Ry.  Co.,  1  Eq.  593. 
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Leominster  Canal  Nav.  v.  Shrewsbury  &  Hereford  Ry.  Go}  is  Leominster 

,  .  ,  n  -T  •  1  1  1       Canal  Nav.  v. 

a  case  -which  at  nrst  seems  to  miutate  against  them,  but  the  Shrewsbury 

actual  decision  there  was  based  on  the  ground  of  informality  on-  and  Hereford 
the  part  of  the  directors  of  the  defendants.  An  arrangement  had 
been  come  to  between  the  promoters  of  the  Shrewsbury  &  Here- 
ford By.  Co.  and  the  Leominster  Canal  Co.,  in  pursuance  of 
which  an  Act  was  obtained  by  the  Leominster  Canal  Co.,  empower- 
ing them  to  sell  their  canal,  and  which  "  authorised  and  required 
the  Shrewsbury  &  Hereford  Ry.  Co.j  with  the  consent  of  at  least 
three-fifths  of  the  proprietors ''  in  the  same,  to  purchase  the  said 
canal.  A  meeting  was  accordingly  held,  in  pursuance  of  the 
above  Act,  at  which  the  directors  were  duly  authorised  to  complete 
the  purchase,  but  without  referring  to  the  agreement.  The 
directors  having  failed  to  take  any  further  steps  towards  the 
completion  of  the  purchase,  it  was  held  that  there  being  no  agree- 
ment signed  by  two  of  the  directors  as  required  by  the  97th 
section  of  the  Companies  Clauses  Act,  1845,  specific  performance 
could  not  be  decreed.  Page- Wood,  V.-C,  after  referring  to  the 
Helensburgh  Case  as  deciding  "that  that  which  the  directors 
could  not  do  after  the  formation  of  the  company  certainly  the 
provisional  directors  could  not  do  before  for  the  purpose  of  binding 
the  company,"  stated  that  the  purchase  of  the  canal  by  the 
Shrewsbury  &  Hereford  Ry.  Co.  would  before  the  passing  of  the 
Act  have  been  Ultra  Vires  of  this  company,  and  that  consequently 
there  was  at  the  time  of  its  passing  no  agreement  binding  on  this 
company.  He  then  pointed  out  that  the  Act  did  not  refer  to  the 
agreement  even  in  its  imperfect  and  inchoative  form,  and  con- 
sidered that  it  was  left  to  the  parties  after  the  Act  passed,  to 
enter  into  such  arrangement  and  agreement  as  they  might  be 
advised  to  do.  He  therefore  determined  that,  the  agreement 
being  invalid  from  the  absence  of  the  necessary  signature,  there 
was  nothing  binding  of  which  the  Court  could  enforce  specific 
performance. 

Another  case  may  here  be  mentioned,  one  which  has  hitherto 
received  but  little  attention.  In  Bedford  &  Cambridge  Ry.  Co.  v. 
Stanley,^  a  bill  was  filed  by  the  plaintiff  company  and  two  of  the 
promoters  of  the  company,  who  were  joined  to  obviate  any  objection 
that  might  have  been  raised  as  to  want  of  parties,  for  specific  perfor- 
mance of  an  agreement  entered  into  by  a  landowner  with  the 
agent  of  the  promoters  before  the  formation  of  the  company,  by 
which  he  agreed  that  in  the  event  of  the  company  obtaining  an 

1  3  K.  &  J.  654  ;  26  L.  J.   (Oh.)  764;  2  2  J.  &  H.  746,  32  L.  J.  (Ch.)  60. 

3  Jur.  N.  S.  930. 
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Act  of  Parliament  he  would  sell  them  such  land  as  might  be 
required  at  the  rate  of  thirty  years'  purchase  upon  the  annual 
rental.  Page- Wood,  V.-C,  for  certain  technical  reasons  dismissed 
the  bill,  but  he  considered  the  contract  to  have  been  binding  on 
the  defendant  and  apparently  on  the  plaintiff  company.  His  words 
were  :  "  If  an  agreement  of  this  description  is  entered  into  before 
the  passing  of  the  Act,  which  it  would  be  competent  to  the  directors 
of  the  company  as  soon  as  the  Act  should  be  passed  to  enter  into, 
it  is  known  of  necessity,  from  the  characters  of  Acts  of  Parliament 
governing  these  matters,  that  those  powers  will  be  included  in  the 
Act  when  it  is  passed,  and  if  the  contract  be  beneficial  and  intra 
vires  of  the  directors  [i.e.  the  company]  when  the  Act  shall  be 
passed,  there  can  be  no  conceivable  reason,  as  it  appears  to  me, 
for  saying  that  parties  are  not  bound  by  an  arrangement  of  that 
kind,  entered  into  by  the  promoters  of  an  intended  company  for 
the  benefit  of  that  company,  as  soon  as  the  Act  is  obtained." 

This  is  strong  and  unqualified  language.  It  must,  however,  not 
be  understood  too  literally.  The  Vice-Chancellor  probably  in- 
tended to  lay  down  only  that  a  person  may  be  bound  to  a 
corporation  in  posse  by  a  contract  which  that  corporation  when 
actually  in  esse  can  take  advantage  of  and  enforce — a  proposition 
to  which  some  little  exception  may  be  taken  on  the  ground,  first, 
that  the  corporation  was  not  a  party  to  such  contract,  and 
secondly,  that  it  is  only  the  parties  to  contracts  who  can  sue  or 
be  sued  upon  the  same.  If  his  Honour  intended  to  go  farther, 
and  to  state  that  agreements  entered  into  by  persons  assuming  to 
represent  a  corporation  not  yet  existing,  but  made  conditional  on 
the  creation  of  such  corporation,  will  bind  the  same  on  its  coming 
into  being,  then  this  is  an  assertion  which,  if  not  absolutely 
irreconcileable  with,  is  at  least  a  considerable  qualification  of, 
the  decision  in  Caledonian  My.  Co.  v.  Magistrates  of  Helens- 
burgh. 
Decisions  in  the  The  law,  after  some  little  variation,  seems  to  be  the  same  in 
United  States,  ^j^^  United  States.  Rockford,  &c.,  RR.  Co.  v.  Sage^  was  an 
action  of  assumpsit  by  Sage  against  a  railroad  company,  to 
recover  for  services  rendered  and  expenses  incurred  before  the 
organization,  by  Sage  who  was  a  director.  The  action  was 
dismissed,  and  the  Court  with  respect  to  the  general  subject 
thus  observed  ;  "  For  services  and  expenses  before,  the  organiza- 
tion of  the   company,  which  subsequently  the  company  accepts 

1  65  111.  328.      Similarly  decided  in  Co.  v.  Hart,  31  Md.  59 ;  contra  in  Hall 

Frost  V.   Bdmont,  6  Allen   (88  Mass.),  v.  Vermmit,  <t-c.,  BR.  Co.,  28  Vt.  401  ; 

152  ;    Safety  Life  Deposit  Ins.    Co.  v.  Lov:  v.   Conn.,  &c  ,  RR.  Co.,  45  N.  H. 

Smith,  65  111.  309  ;  Franklin  Fire  Ins.  370  ;  Same  v.  Same,  46  N.  H.  284. 
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and  receives  the  benefit  of,  and  promises  to  pay  for,  we  will  not 
say  a  party  might  not  recover,  in  virtue  of  such  express  promise, 
but  we  are  disposed  to  deny  the  right  of  recovery  for  such  services 
and  expenses  upon  an  implied  promise  resulting  from  the  facts, 
although  46  N.  H.  284,  seems  to  sanction  such  a  right  of 
recovery,  as  does  also  28  Vt.  401,  as  respects  services  rendered 
subsequent  to  the  act  of  incorporation  and  prior  to  perfecting  the 
organization  of  the  company,  but  not  for  services  prior  to  the  act 
of  incorporation.  A  right  of  recovery  against  a  corporation  for 
anything  done  before  it  has  a  proper  existence,  does  not  appear 
to  rest  on  any  very  satisfactory  legal  principle.  It  appears  more 
reasonable  to  hold  any  services  performed  or  expenses  incurred 
prior  to  the  organization  of  a  corporation  to  have  been  gratuitous, 
in  view  of  the  general  good  or  private  benefit  expected  to  result 
from  the  object  of  the  corporation.  It  seems  unjust  to  stock- 
holders who  subscribe,  and  pay  for  stock  in  a  company,  that  their 
property  should  be  subject  to  the  incumbrance  of  such  claims  and 
which  they  had  no  voice  in  creating.  New  Torh,  &c.,  RR.  Co.  v. 
Keichum'^  is  an  authority  which  denies  the  liability  of  a  cor- 
poration on  account  of  services  rendered  prior  to  the  perfecting 
of  its  organization,  and  we  accept  the  authority  of  that  case 
as,  in  our  judgment,  establishing  the  more  just  and  satisfactory 
rule." 

3.  Equitable  Considerations. 

There  can  be  no  doubt  that  statutory  corporations  which 
repudiate  their  promoters'  engagements  must,  like  registered 
companies  and  ordinary  individuals,  account  for  benefits  which 
they  receive  from  such  engagements  or  by  reason  of  the  expendi- 
ture of  other  persons  when  made  or  disbursed  bond  fide  for  them 
and  in  their  interest,  although  the  expenditure  took  place  or  the 
agreements  were  made  before  their  incorporation. 

Further  there  may  possibly  be  circumstances  where  upon 
equitable  grounds,  although  the  corporation  does  not  adopt  or 
recognise  agreements  or  transactions  made  prior  to  its  incorpora- 
tion, it  may  be  held  liable  in  respect  of  them.  This  was  so 
decided  in  the  case  of  Spooner  v.  Parsons.^  Here  a  solicitor 
who  had  projected  and  at  his  own  expense  brought  forward  a 
scheme  for  making  a  railway,  entered  into  an  agreement  with 
the  persons  who  became  the  provisional  committee  for  prose- 
cuting the  undertaking,  that  the  costs  and  expenses  should  be 
paid  by  himself  in  the  first  instance  and  that  the  members  of  such 

1  27  Conn.  170.  2  5  Hare,  102. 
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provisional  committee  should  be  personally  liable  to  him  for  such 
costs  and  disbursements,  but  that  the  same  should  be  paid  out  of 
the  fund  to  arise  from  the  deposits  to  be  paid  on  the  shares 
Wigram,  V.-C,  held  that  this  agreement  was  not  illegal 
between  the  provisional  committee  and  the  shareholders  regarded 
as  trustee  and  cestuis  que  trust,  inasmuch  as  the  trustee  was 
entitled  to  be  indemnified  by  his  cestuis  que  trust  in  respect  of 
the  costs  and  expenses  properly  incurred.  He  assumed,  appar- 
ently without  argument,  that  the  provisional  committee  being 
bound  by  the  agreement,  the  future  corporation,  as  cestuis  que  trust 
of  them,  would  in  equity  have  been  equally  bound  thereby  and 
compellable  to  indemnify  its  trustees. 

4.  Conditional  Agreements. 

Decision  in  -^  agreement  of  the  kind  in  consideration  may  be  conditional. 

Chancery.  jf  gQ^  tiiga  apart  from  any  other  questions,  unless  and  until  the 

condition  is  fulfilled  no  right  of  action  can  arise.  This  is  illus- 
trated by  -Preston  v.  Liverpool,  &c.  Ry.  Go}  The  plaintiff 
entered  into  an  agreement  with  the  projectors  of  a  railway 
company,  whose  projected  line  was  marked  in  the  plans  as 
intended  to  run  through  his  property,  to  withdraw  his  opposition 
to  their  proposed  bill,  and  they  agreed  that  in  case  the  company 
should  in  that  or  any  subsequent  session  obtain  an  Act  of  incor- 
poration, the  company  should  pay  to  him  £1,000  for  all  lands 
required,  and  £4,000  for  residential  injury,  and  there  were  special 
provisions  as  to  making  a  tunnel  and  a  passenger  station.  The 
plaintiff  received  the  usual  notices,  and  his  lands  were  surveyed 
and  marked  out,  but  the  projected  company  was  afterwards 
amalgamated  with  another,  and  the  amalgamated  company  took 
a  different  line  of  route,  and  did  not  require  his  lands.  The 
House  of  Lords  held,  that  this  was  not  a  contract  which  the 
company  was  bound  under  the  circumstances  to  perform,  as  the 
provisions  of  it  showed  that  it  was  to  be  conditional  on  the  taking 
of  the  plaintiff's  land,  and  his  land  had  not  been  taken. 

SUB-SECTION   III. — PARTICULAR   AGREEMENTS.^ 

Promoters'  engagements  are  of  numerous  descriptions,  varying 
in  substance  and  in  their  provisions  with  the  variation  in  the 
subject  matter  and  with  the  objects  of  the  corporation  intended 
to  be  created.     Their  validity  and  binding  effect  will  depend  on 

1  5  H.   L.  C.    605,   25  L.    J.    (Ch.)  Wehh  v.  Direct  London,  &c.,  Ry.  Co.    I 

421  ;  so  in  Scottish  North  Eastern  liy.  D.  G.  M  &  G.  521  ;  and  Stuart  v.  L.  «fc 

Co.  V.  Stewart,  3  Macq.  382 ;    Gage  v.  N.  W.  Ry.  Co.,  1  D.  G.  M.  &  G.  721. 

Neiomarkct  Ry.     Co.,    18   Q.    B.    457;  *  Compare  generally  chap.  xi.  sect.  iv. 
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tbe  principles  already  indicated  and  the  application  of  such 
principles  to  any  particular  cases.  There  are  certain  of  them 
which  require  special  mention. 

1.  Agreements  with  Legislators. 

The  first  of  these  are  agreements  for  buying  off  opposition  in 
the  legislature  or  securing  assistance  from  its  members. 

151.  Bribes  to  legislators  are  illegal  and  arrangements  of  this 
nature  are  consequently  Ultra  Vires. 

All  such  agreements  and  arrangements  however  disguised  and  Agreements  in 
whether  made  to  or  with  private  individuals  or  members  of  the  bribes.  "'^^° 
legislature  if  in  fact  they  are  made  to  or  on  behalf  of  members  to 
secure  their  support  or  prevent  their  opposition,  and  for  no  other 
consideration,  are  void.  "  If  that  sum  was  agreed  to  be  paid  as  a 
bribe  to  buy  off  opposition  to  the  new  bill,  I  think  the  agreement 
could  not  be  sustained — it  would  have  been  an  unwarrantable 
application  of  the  funds  of  the  company."  ^ 

But  without  taking  the  form  of  avowed  bribes,  arrangements  of 
this  nature  will  be  equally  void.  No  matter  what  their  con- 
ditions, what  their  apparent  purpose,  if  in  reality  they  are  mere 
payments  for  no  other  consideration  than  pure  parliamentary 
interest  and  support  they  will  be  void  and  not  enforceable.  The 
leading  case  is  Earl  of  Shrewsbury  v.  North  Staffordshire  Ry, 
Go?  Here  the  promoters  of  a  railway  company  contracted  with  a 
landowner,  a  peer,  to  pay  him  £20,000  personally,  for  his  coun- 
tenance and  support  in  obtaining  their  Act,  such  sum  to  be 
independent  of  the  ordinary  payment  for  land,  severance,  and 
other  usual  compensations.  After  the  passing  of  the  Act  the 
directors  of  the  company,  when  formed,  ratified  the  contract,  but 
having  doubts  whether,  under  the  Lands  Clauses  Act,  1845,  the 
landowner  was  entitled  to  the  money  personally,  they  covenanted 
by  deed  to  pay  interest  upon  the  amount,  which  was  to  be  re- 
tained by  the  company  or  paid  into  Court.  A  separate  agreement 
stipulated  for  the  quantity  of  land  to  be  taken  by  the  railway, 
and  the  amount  to  be  paid  by  the  company.  Kindersley, 
V.-C,  held  with  respect  to  the  money  (being  a  proposed  payment 
for  countenance  and  support  previously  given  in  procuring  the 
Act)  that  the  original  contract  and  the  contract  by  the 
directors  after  the  formation  of  the  company  to  pay  the  same 
were   respectively  Ultra  Vires  and  that   they  could  neither  be 

'  Per  Lord  Cranworth  in  Scottish  North      points  involved  in  Preston  v.  Liverpool, 
Eastern  Ry.  Go.  v.  Stewart,  3  Macq.  408.       &c.,  By.  Co.,  5  H.  L.  C.  605. 
2  1  Eq.  693.     Tliis  was  also  one  of  tlie 
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Lobbying. 


Agreements  to 
obtain  influ- 
ence in  the 
legislature. 


Legislators  may 
not  sell  their 
influence, 
semble. 


enforced  against  the  company  as  such  nor  as  payment  of  expenses 
of  obtaining  the  Act,  under  the  65th  section  of  the  Companies 
Clauses  Act,  1845,  or  otherwise. 

Every  arrangement  savouring  of  "lobbying"  is  undoubtedly 
vicious.  This  is  admitted  both  in  this  country  and  in  the  United 
States,  where  however,  despite  judicial  decision,  the  practice 
flourishes  and  is  almost  a  profession.  The  reprobation  of  such 
proceedings  extends  so  far  as  to  avoid  not  only  agreements  to  pay 
for  personal  legislative  influence,  but  also  agreements  by  which 
others  are  to  use  their  influence  to  secure  the  final  legislative 
assistance  of  a  third  party .^  Farther  even  than  this  the  Courts 
have  gone  and  have  held  agreements  bad  which  provided  for  the 
doing  of  acts  or  performance  of  services  before  the  legislature 
although  those  acts  and  services  might  fairly  be  merely  those  of  an 
ordinary  parliamentary  agent.^  In  these  cases  the  presumption  of 
guilt,  not  of  innocence,  seems  to  have  been  raised,  so  that  such 
agreements  are  to  be  deemed  bad  unless  they  are  specifically 
limited  to  legal  and  constitutional  acts  and  services.' 

152.  Agreements  to  buy  off  opposition  from  persons  who 
have  a  locus  standi  for  opposing  the  application  are 
perfectly  good. 

This  proposition  must  be  understood  as  referring  to  tbe  case 
where  what  is  bought  off  is  not  the  mere  personal  influence 
of  the  opposer  as  a  legislator  or  as  being  able  to  influence 
legislators  but  his  opposition  founded  upon  his  legal  right  to 
oppose.  If  an  agreement  in  reality  relates  to  and  is  based  upon 
the  former  not  the  latter  fact,  or  is  separable  so  that  the 
consideration  can  be  apportioned,  part  to  the  personal  influence, 
part  to  the  legal  right,  it  will  be  wholly  or  partially  void  as  the 
case  may  be.*  The  consideration  to  support  such  agreements 
must  be  purely  and  entirely  the  purchase  of  legal  rights,  not  of 
personal  influence. 

If,  however,  this  is  so,  the  courts  have  gone  to  very  great 
lengths  in  supporting  these  agreements.  Thus  in  Simpson  v. 
Lord  Howden^  an  agreement  of  this  kind  to  give  Lord  Howden 

to  the  legislature  are  perfectly  good,  see 
Terrell  v.  Hidton,  i  H.  L.  C.  1091  ;  Me 
Tilleard,  3  De  G.  J.  &  S.  519  ;  Sedgwick 
V.  Stanton,  UN.  Y.  289  ;  Marshall  v. 
Baltimore,  etc.,  ME.  Co.,  16  How.  314. 

•*  See  Earl  of  Shrewsbury  v.  North 
Staffordshire  Ry.  Co.,  1  Eq.  593,  604— 
"The  contract  to  pay  Lord  Shrewsbury 
£20,000  was  quite  apart  from  the  pur- 
chase of  land,  and  was  altogether  a 
separate  affair." 

s  3  My.  &  Cr.  97, 1  Eail.C.  326  ;  at  law, 
10  A.  &  E.  793,  807,   1  Rail.  C.    347  ; 


'  Harris  v.  Moof's  Executors,  10  Barb. 
489  ;  Powers  v.  Skinner,  34  Vt.  281  ; 
Jiose  V.  Truax,  21  Barb.  361  ;  Brown  v. 
Brown,  34  Barb.  583 ;  Hatzficld  v. 
Gulden,  7  Watts.  152 ;  Frankfort  v. 
Wintcrport,  54  Me.  250. 

^  Marshall  v.  Baltimore,  <C-c. ,  liR.  Co. , 
16  How.  314  ;  Powersv.  Skinner,  34  Vt. 
274  ;  Mills  V.  Milli:,  40  N.  Y.  543. 

'  Of  course  contracts  which  are  purely 
the  ordinary  contracts  of  parliamentary 
solicitors  and  agents  and  other  persons 
employed  in  connection  with  applications 
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£5,000  for  withdrawing  his  opposition  and  as  compensation  for 
injury  to  his  land  was  held  valid  both  by  Cottenhara,  L.  C,  ovei-- 
ruling  Langdale,  M.  R,  and  by  the  Exchequer  Chamber.  And  in 
Lord  Fetre  v.  Eastern  Counties  Ry}  a  similar  agreement  giving 
the  plaintiff  £120,000  was  also  supported  by  the  same  chancellor. 
But  this  decision,  as  Lord  Cranworth  said  in  Preston  v.  Liverpool, 
&c.,  Ry.  Go.-'  "made  everybody  start  when  they  heard  it;"  and  it 
has  since  been  repeatedly  questioned.^  These  decisions,  if  they 
are  to  stand,  lay  down  that  a  legislator  may  do,  not  merely  what 
ordinary  persons  can  do,  i.e.,  sell  his  land  at  the  highest  price,  &c,, 
but  may  actually  make  a  profit  out  of  his  position  as  a  legislator — 
a  result  which  is  contrary  to  every  principle  of  trust,  of  constitu- 
tional morality,  and  of  public  policy. 

It  has  moreover  been  expressly  decided  by  the  Privy  Council  Member  of 
that  a  member  of  the  governing  body  of  a  municipal  corporation  TOrporation. 
may  not  bargain  for  his  own  private  advantage.* 

2.  Agreements  for  Personal  Compensation. 

153.  Agreements  to   pay  compensation   for  personal   incon- 
venience are  good  provided  damage  is  actually  done. 

There  are  cases  where  an  individual  will  suffer  personal  in- 
convenience and  damage  from  the  works  proposed  by  an  intended 
act,  for  instance  by  invasion  of  privacy  and  the  like,  whether 
without  or  in  addition  to  damage  to  his  property.  In  such  cases, 
where  there  is  consideration  for  the  agreement  to  pay  com- 
pensation, where  in  fact  something  is  given  in  return,  the  Courts 
have  supported  agreements  which,  to  ordinary  .apprehension,  were 
often  preposterous  and  contrary  to  public  morality.  But  though 
these  last-mentioned  proceedings  are  now  of  doubtful  legality,  yet 
it  seems  quite  clear  that  a  person  may  stand  upon  his  own  rights 
of  exclusion  and  user  and  exact  any  payment  he  chooses  for 
relinquishing  any  fraction  thereof,  and  that,  although  the  mere 
invasion  of  privacy  is  not  under  ordinary  circumstances,  e.g.,  the 
opening  of  a  window  upon  private  grounds,  a  legal  injuria,  nor 
does  it  give  rise  to  a  right  of  action,  yet  it  is  sufficient  considera- 
tion to  support  a  contract  to  pay  compensation  therefor." 

ante,  p.  372,  note  1.     Compare  Stanley  v.  Magistrates  of  Helensburgh,  2  Macq. 

V.  Chester,  &c..  By.  Co.,  3  M.  &  C.  773,  391,  3.-aA.per  Kiudersley,  V.-C,  in.  Earl 

9  Sim.  264.  of  Shrewshwry  v.  North  Staffordshire  Ry. 

1  1  Rail.  C.  462.  Co.,  1  Eq.  593,  616. 

2  5  H.  L.  C.  619  ;  25  L.  .T.  (Ch.)  423.  *  Bowes  v.  City  of  Toronto,  11  Moore, 
2  See  per  Lord  Brougham  in  Preston  y.  P.  C.  C.  463. 

Liverpool,  dec.  By.  Co.,  uhi  supra  ;  per  '"  Taylor  v.  Chichester,  &c..  By.  Co.,  L. 

Cranworth,  L.  C,  in  Caledonian  Ry.  Co.      E.  4  H.  L.  628. 
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3.  Agreements  to  construct  Works  and  the  Wee. 

Frequently,  indeed  generally,  in  connection  with  the  passing  of 
acts  to  make  (or  extend)  undertakings  of  any  magnitude,  agree- 
Con  tr  f  ments  are  entered  into  for  the  construction  of  various  kinds  of 
of  works,  &c.  works  and  the  doing  of  various  things  to  benefit,  or  to  lessen  in- 
convenience to,  persons  who  will  be  affected  by  the  operations  to 
be  carried  on.  Provided  such  agreements  are  bond  fide  what  they 
purport  on  the  face  to  be,  provided  also  they  are  supported  by  the 
consideration  of  damage  or  inconvenience  actually  done  or  caused, 
whether  to  the  property  or  only  to  the  amenity  of  the  person  in 
question  or  the  enjoyment  by  him  of  his  property,  by  the  corpo- 
ration in  carrying  out  its  undertaking,  then  such  agreements  are 
valid  whatever  the  works  to  be  constnicted  or  other  matters  to  be 
done.^ 

Possibly,  however,  the  conditions  and  obligations  of  any  par- 
ticular contract  may  be  such,  or  such  circumstances  may  arise 
that  the  Courts  will  decline  to  decree  specific  performance,^  and 
leave  the  party  desiring  to  enforce  the  contract  to  such  remedy  by 
way  of  damages  as  he  may  have  at  law. 

Very  commonly,  too,  statutes  of  the  kind  in  consideration  enact 
provisions  sometimes  expressly  in  favour  of  specific  persons,  some- 
times in  favour  of  persons  described  generally  or  coming  within  a 
specified  class — in  either  case  the  persons,  specified  or  described, 
have  rights  enforceable  by  ordinary  action ;  ^  or  in  case  the  pro- 
visions are  in  favour  of  the  public  at  large  the  Attorney-General 
may  take,  or  allow  to  be  taken  in  his  name,  proceedings  to  secure 
their  due  observance.* 

4.  Agreements  to  take  Lands. 
These  are  of  common  occurrence.  They  have  received  in  various 
respects  somewhat  special  construction.  Some  of  the  cases  which 
have  arisen  have  been  referred  to.^  But  the  cases  which  have 
come  before  the  Courts  have  for  the  most  part  been  in  respect  of 
very  similar  agreements  by  existing  corporations  applying  for 
power  to  extend  their  existing  undertakings;  and  these  are 
considered  at  length  in  Chapter  XI.,  Section  IV. 

>  See  Kdwards  v.  Grand  Junction  Si/.  1  D.  G.  M.  &  G.  521 ;  Stiuirt y  L  &N 

Co.,  1  My.  &  Cr.  650  ;   IVood  v.  Korth  W.  By.  Co.,  1  D.  G.  M.  &  G.  721.  '  Com- 

Staffordshire  Ry.  Co.,  1  Mac.  &  G.  278  ;  pare  Ooodayy.  CoUliester,  &c    Mv    Co 

Beg.  V.  Fisha;  3  B.  &  S.  191,  32  L.  J.  17  Beav.  132'.  ^'        ' 

M.  0.  12 ;  Lyltony.  O.  A.  Ey.  Co.,  2  K.  =  See  Hci-ron  v.  Rathmines,  &c..  Imp. 

&  J.    394  ;    Early  v,   East  and    West  Commrs.,  1892,  A   C   498 
India  Docks,  i-c,  Ry.  Co.,  1  De  G.  M.  &  *  A.-G.  v.  MUKent  &  S.  E  Ry   Cos 

G.  290  ;  Raplmel  v.  Thames   Valley  Ry.  3  Ch.  100.  '' 

^"■^^  ^h}^'^  '  ^''"''  ^"  ^^'''-  ^'■^-   ^"-^  '  ^^^  ^^'"■^"y  ^-  ^*<»'«'-  *  Birkenhead 

"?,>,?      7.-     .T     J       ,       ^     „  ^y- Oo.,  a.ni  Bedford  &  Camhridge  Rij. 

■  Webb  V.  Direct  London,  i-c,  Ry.  Co.,       Co.,  ante,  pp.  371,  376-6. 
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SUB-SECTION   IV. — RIGHTS  OF  CORPORATIONS. 

Statutory  corporations  will  be  in  the  same  position  as  registered 
companies  in  respect  to  rights  in  connection  with  the  agreements 
now  in  consideration.  If  and  when  any  such  agreement  not  being 
made  binding  by  statute  has  been  adopted  by  the  corporation,  of 
course  with  the  assent  of  the  other  party,  then  it  is  binding  on 
both  and  can  be  enforced  by,  or  as  the  case  may  be  against,  the 
corporation.  So  also  with  regard  to  promoters  and  other  persons 
standing  in  a  fiduciary  relation  to  the  corporation  proposed  to  be 
incorporated  by  statute.  Down  to  the  date  when  such  persons 
put  themselves  or  by  stress  of  circumstances  are  put  in  the  posi- 
tion of  being  promoters  of  or  in  a  fiduciary  position  towards  the 
intended  corporation  they  are  free  from  liability.  From  such  date 
the  corporation  brought  into  being  will  be  able  to  hold  them 
accountable  for  any  profits  which  they  may  have  made  or  may 
make  by  reason  of  their  position  towards  the  then  intended  cor- 
poration.^ There  is  this  qualification  of  these  remarks,  namely — 
that  as  the  statute  relating  to  a  statutory  corporation  may  impose 
on  it  liabilities  and  obligations  which  third  parties  may  be  entitled 
to  enforce,  so  also  on  the  other  band  there  may  be  enactments 
imposing  liabilities  on  third  parties  and  giving  to  the  corporation 
rights  which  merely  by  virtue  of  such  enactments  they  can  enforce  ; 
rights  which  are  altogether  additional  to  any  possessed  by  them 
by  reason  of  the  fiduciary  position  of  the  persons  referred  to. 

'  Manrw.  Edinburgh  Northern  TraTns.  commence,   compare  the  remarks,   and 

Co.,   "W.   N.   1892,   p.  175.     As  to  the  the  cases  cited,  ante,  pp.  360-4,  with 

circumstances  under  which  and  the  date  respect  to  registered  companies, 
when    this   fiduciary   relationship  will 


Whether 
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SECTION  I. — RIGHTS   OF  PARTIES  TO  APPLY  TO   THE   SUPREME 
LEGISLATURE. 

A  corporation  may  extend  its  legitimate  business  by  every 
legitimate  means — Will  applications  to  Parliament,  and  agree- 
ments in  connection  with  the  same,  made  on  behalf  of  a  corpo- 
ration by  its  dulj'  appointed  agents,  either  in  virtue  of  their  own 
general  authority,  or  in  pursuance  of  resolutions  promulgated  at 
general  meetings,  be  a  "  legitimate  means  ? "  The  answer  is  not 
clear  even  now  as  to  all  details.  The  problem  too  has  been  com- 
plicated and  rendered  more  obscure  by  the  mixing  up  of  conside- 
rations of  constitutional  law  and  rights  more  or  less  theoretical 
with  the  principles  of  law  and  equity  applicable  to  the  determi- 
nation of  every  day  disputes. 

Many  of  the  cases  under  this  head  have  arisen  from  proceedings 
by  shareholders,  to  restrain  directors  from  making  such  applica- 
tions. It  was  at  first  doubted  whether  the  Courts  had  even 
theoretically  the  authority  to  thus  interfere  between  the  legislature 
and  parties  proposing  to  address  it ;  but  the  theoretical  jurisdiction 
of  the  old  Court  of  Chancery  in  this  respect  was  claimed  by  Lord 
Cottenham  in  Heathcote  v.  Iforth  Staffordshire  Ry.  Co.}  and  it 


2  Mac.  &  G.  109,  20  L.  J.  (Ch.)  85. 
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has  since  been  frequently  alleged,  theoretically  at  least.^  In  a 
modern  case  Lord  Chelmsford  observed  that  it  has  often  been 
asserted  "  by  judges  of  great  eminence  that  the  Court  has  power  to 
interfere,  by  injunction,  to  prevent  an  application  to  parliament ; 
but  they  all  decline  to  define  the  occasion  which  would  justify  such 
an  interference,  and  even  to  express  an  opinion  as  to  the  diffi- 
culty of  conceiving  a  case  in  which  anyone  could  be  so  restrained. 
Although  in  common  with  my  predecessors,  I  assert  the  right  to 
grant  an  injunction  in  a  proper  case,  like  them,  I  will  not  attempt 
to  define  my  power,  but  will  simply  say  that  this  is  not  a  case  in 
which  I  think  I  ought  to  interfere."  ^  The  conclusion  at  which, 
apparently.  Lord  Chelmsford  arrived,  viz.,  that  the  jurisdiction  of 
Chancery  in  reference  to  the  matters  in  question  '  is  more  of  myth 
than  reality  seems  correct.  It  is  the  undoubted  privilege  of  every 
person,  legal  as  well  as  natural,  to  petition  and  otherwise  to  apply 
to  the  Crown,  or  to  the  supreme  legislature,  in  a  formal  and 
respectful  manner,  whensoever  and  for  whatsoever  he  pleases. 
This  is  a  constitutional  right  in  the  exercise  of  which  no  subject 
may  be  hindered.     How  then  can  the  Courts  interfere  ? 

In  the  United  States  the  attempt  has  not  been  made,  even 
theoretically,  to  uphold  the  jurisdiction.  In  Story  v.  Jersey  City, 
&c.,  PlanJe  Road  Go.,*  a  bill  was  filed  by  a  stockholder  of  the 


'  See  Zaiieasier  <fc  Carlisle  Ry.  Co.  v. 
N.  W.  Ey.  Co.,  2  K.  &  J.  293,  25  L.  J. 
(Ch. )  225,  where,  per  Page-Wood,  V.  -C. , 
"  With  regard  to  the  jurisdiction  of  the 
Court,  there  can  be  no  doubt  whatever  of 
its  power  to  interfere  after  the  decisions 
that  have  been  arrived  at. " 

2  2  Ch.  243.  Compare  ^er  Cotteuham, 
L.  C. ,  va.  Stockton,  ifcc,  Ry.  Co.  v.  Leeds, 
&c.,  Ry.  Co.,  2  Ph.  666,  670. 

^  I.e.  when  the  application  itself  is  in 
breach  of  no  contract,  in  violation  of  no 
existing  right. 

■•  16  N.  J.  Eq.  13.  With  regard  to  the 
jurisdiction,  the  Chancellor  said :  "It 
will  be  freely  admitted  that  the  injunction 
operates  directly,  not  uponthe  legislature, 
but  upon  the  party  enjoined,  and  in  no- 
wise interferes  with  the  exercise  by  the 
legislature  of  its  rightful  powers.  But  I 
cannot  resist  the  conviction  that  such 
exercise  of  power,  under  our  form  of 
government,  is  an  infringement  of  the 
rights  of  the  people,  and  of  their  repre- 
sentatives. If  not  a  direct  infraction  of 
the  bUl  of  rights,  and  of  the  letter  of  the 
constitution,  it  is  in  conflict  with  the 
spirit  of  republican  government,  and  the 
structure  of  its  institutions.  *Every 
» citizen  has  an  unquestioned  right  to 
petition  either  branch  of  the  legislature 
upon  any  subject  of  legislation  in  which 
he  is  interested.     Every  legislator  has  a 

B.U.V. 


right  to  be  informed  of  the  views  and 
wishes  of  all  parties  interested  in  the 
enactment  of  a  law.  This  right  to  per- 
fect freedom  of  intercourse  between  the 
representative  and  his  constituents  is  not 
founded  upon  any  constitutional  provision 
or  bill  of  rights,  but  springs  from  the  very 
structure  of  the  government.  By  what 
authority  shall  this  Court  step  between 
the  representative  and  his  constituents, 
and  deny  to  the  one  or  the  other  the  exer- 
cise of  his  political  rights  in  their  fullest 
freedom  ?  It  is  conceded  that  the  legis- 
lative powers  cannot  be  trammelled  by 
injunction.  The  legislature  can  neither 
be  restrained  from  legislating  upon  any 
subject,  nor  from  exercising  their  au- 
thority to  obtain  information  upon  any 
matter  of  legislation.  And  if  the 
legislature  cannot  be  restrained  from 
asking  the  information,  can  the  citizen 
be  restrained  from  giving  it?  Are  the 
rights  of  the  representative  more  sacred 
than  those  of  his  constituents  ?  It 
appears  to  me  that  the  granting  of  such 
an  injunction  is  an  unauthorised  abridg- 
ment of  the  political  rights  of  the  party 
enjoined.  The  proper  office  of  courts  of 
justice  is  to  maintain  and  enforce  the 
legal  and  equitable  rights  of  parties 
litigant,  as  established  by  existing  law. 
It  is  no  part  of  their  office  to  determine 
in  advance  what  laws  ought  or  ought  not 

C   G 
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defendant  conipany,  praying,  among  other  things,  that  the  de- 
fendant should  be  restrained  from  making  any  application  to  the 
legislature  for  authority  to  abandon  any  part  of  their  road  or  to 
change  fundamentally  the  objects  of  the  company,  or  the  structure 
of  its  road.  The  bill  was  dismissed  upon  the  ground  that  the 
Court  had  no  authority  to  interfere. 

The  English  judges  base  their  general  (and  theoretical)  juris- 
diction with  respect  to  applications  to  parliament  upon  a  distinction 
between  public  and  private  matters.^  The  former — cases  which 
concern  the  public  or  have  a  political  bearing — they  say  the  Courts 
may  not  interfere  with ;  but  the  latter — cases  relating  to  private 
property,  and  rights,  and  purely  personal  arrangements  —  are 
amenable  to  their  jurisdiction  just  the  same  as  other  questions  of 
property,  contract,  or  tort.  But  the  United  States  Courts,  with 
some  exceptions,^  have  repudiated  the  distinction,  and  determined 
that  in  no  case  can  they  interfere ;  and  in  one  case  it  was  held 
that  a  contract  not  to  oppose  an  application  for  an  Act  was  void 
as  "against  public  policy,  and  prejudicial  to  correct  and  just 
legislation."  ^ 
Distinction  As  to  this  distinction  between  applications  which  are  based  on 

and  private   '    public,  and  those   on  private  grounds,  and  to  the  difference  in 
grounds.  jurisdiction  in  dealing  with  these.  Bacon,  V.-C,  thus  observed:* 

"  The  main  stress  of  the  argument  is,  that  no  such  relief  as  the 
plaintiff  asks  in  this  case  can  be  given  to  him,  because  it  would, 
in  fact,  be  restraining  an  application  to  parliament  by  a  public 
body  in  the  discharge  of  a  public  duty,  and  in  which  public  inte- 
rests are  concerned.  I  thought  that  the  law  on  this  subject  was 
at  least  as  well  settled  as  any  other  law  of  this  Court.  You  cannot 
restrain  a  man  from  going  to  parliament  on  public  grounds  ;  you 
cannot  usurp  that  authority  which  rests  only  with  the  legislature ; 
you  can  shut  no  man's  mouth  ;  but  if  he  is  going  on  in  violation 
of  a  plain  contract,  which  is  personal  to  himself,  with  which  the 
public  interests  have  nothing  whatever  to  do,  you  cannot,  under 
the  pretence  that  he  is  going  to  parliament,  refuse  the  relief  which, 
if  there  were  no  question  about  parliament,  this  Court  would  be 
bound  to  give." 

to  te  enacted,  or  to  interfere,  directly  or  violate  some  covenant  or  agreement  with 

indirectly,  with  the  course  of  the  legis-  others." 

lation."       Compare     People     v.      Canal  '  See  Page- Wood,  Y.-C,  in  Lancaster 

Board,    55  N.    Y.    390.— "The  Courts  and  Carlisle  Hy.  Co.  y.  N.  W.  Ry.  Co., 

will  not  and  cannot  restrain  the  legisla-  2  K.  &  J.  293,  304  ;  25  L.  J.  (Ch.)  223, 

turo  either   directly  or  indirectly  ;  .   .   .  227  ;  A.-G.  v.  JSly,.&c.,  Ry.  Co.,  4  Ch. 

nor   restrain  or   prohibit  a  citizen  from  194  ;  and  note  4. 

lictitioning  the  legislature,  or  any  public  -  See  Low  v.  Railroad,  46  N.  H.  284. 

body,  or  asking  action  by  either  m  his  ^  pingrey  v.    Washlmr-n,  1  Aik.  264, 

behalf,    whether    with    or    without    the  per  Skinner,  C.  J. 

niUhorityofkw,  unless  his  doing  so  would  ■•  13  Eq.  594. 
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The  distinction  may  perhaps  exist  in  this  country ;  but,  if  so, 
the  only  effect  of  it  must  be  this,  viz.,  the  Courts  would  decline  to 
interfere  with  applications  to  parliament,  when  based  upon  public 
grounds,  for  the  simple  reason  that,  apart  from  any  question  of 
their  jurisdiction,  they  would  not  allow  their  jurisdiction  to  be 
utilised  for  the  detriment  of  the  public. 

These  observations  apply  to  the  nature  of  the  jurisdiction  itself. 
But  another  body  both  in  Great  Britain,  the  Colonies,  and  the 
United  States  has  to  be  considered,  the  legislature.  Any  injunc- 
tion against  an  application  to  it  would  be,  notwithstanding  the 
statement  that  such  injunction  acts  only  against  the  private  person, 
an  infringement  of  its  privileges.  Being  so,  the  mere  issue  thereof 
and  a  fortiori  its  enforcement  would  be  a  contempt  of  the  legis- 
lature, and  every  person  concerned  in  any  attempt  to  enforce  the 
same  would  also  be  guilty  of  the  contempt,  and  would  be  liable  to 
summary  punishment  by  the  legislature. 

The  result  is,  and  the  true  view  it  is  submitted  is,  that  as  it  is 
the  constitutional  right  of  any  citizen  to  apply  to  the  supreme 
legislature,  so,  apart  from  the  special  circumstances  and  matters 
which  are  considered  in  the  next  two  sections  of  this  chapter — 

154.  Every  corporation  has  an  inherent  power  and  right  to 
make  and  allow  to  be  made  in  its  name  any  applica- 
tion to  parliament. 

There  is  indeed  but  one,  and  that  a  peculiar  case,  where  the 
Court  of  Chancery  has  in  fact  exercised  its  alleged  jurisdiction. 
In  this  case.  Ward  v.  Society  of  Attornies}  Knight-Bruce,  V.-C, 
granted,  until  the  hearing,  an  injunction,  restraining  the  majority 
of  the  members  of  a  corporation  from  surrendering  their  charter, 
with  a  view  to  obtaining  a  new  charter  for  an  object  different  from 
that  for  which  the  original  charter  was  granted.  The  injunction 
was  only  temporary,  and  the  Vice-Chancellor  apparently  considered 
that  the  proceedings  of  the  majority  were  detrimental  to  the  cor- 
poration, and  that  on  that  ground  the  minority  had  an  equity 
enabling  them  to  call  for  the  interference  of  Chancery.  But  whether 
the  decision  can  be  upheld  or  not,  it  has  not  since  been  followed. 

Probably  Ware  v.  Grand  Junction  W'works  Co?  contains  in 
the  judgment  as  explicit  a  statement  of  the  law  on  this  point  as 
will  be  found.  Brougham,  L.  C,  said — "  I  am  of  opinion  that  the 
right  to  take  proceedings  in  parliament  in  the  way  that  is  pro- 
posed is  incident  to  a  corporation  of  this  nature ;  at  the  same  time 
fully  admitting  that  the  shareholders  are  certainly  not  entitled  to 
do  anything  which  the  partnership  prohibits,  or  which  those  acts 

1  1  CoU.  370.  2  2  E.  &  M.  470,  484. 
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of  Parliament,  which,  in  truth,  constitute  their  deed  of  partner- 
ship, give  them  no  authority  to  do.  Although  therefore,  I  am 
now  disposed  to  support  the  injunction  as  to  all  such  acts^  as  are 
not  authorised  by  the  present  constitution  of  the  company,  I  will 
not  interfere  to  restrain  the  company,  qud  corporate  body,  from 
applying  to  the  legislature  and  obtaining  a  change  in  its  constitu- 
tion, which  will  put  those  acts  of  parliament  upon  a  different 
footing,  by  extending  its  powers  or  by  substituting  a  new  body  for 
the  old.  I  can  see  nothing  in  the  nature  of  a  corporate  body  of 
this  description  to  prevent  that  body  from  so  dealing  with  itself, 
and  asking  for  such  an  extension  or  variation  of  its  constitution. 
A  corporation  may  apply  to  the  Crown  for  a  new  charter,  and  the 
new  charter,  when  accepted,  binds  the  corporation  and  gives  it  a  new 
existence.  And  why  may  not  such  a  body  as  this  in  like  manner 
apply  to  parliament  for  an  alteration  and  extension  of  its  powers  V 

154a.  The  power  and  right  of  a  corporation  to  apply  to  parlia- 
ment is  not  qualified  by  the  fact  that  any  particular 
application  is  for  the  direct  purpose  of  obtaining  an 
enactment  to  relieve  it  from  express  agreements 
entered  into,  or  positive  liabilities  incurred,  by  it. 

The  alleged  or  theoretical  jurisdiction  of  the  Courts  has  never,  ^ 
it  is  believed,  been  exercised  even  when  the  object  of  the  appli- 
cation is  to  enable  a  corporation  to  break  or  repudiate  solemn 
engagements.  In  Steele  v.  North  Metropolitan  Ry.  Co.,^  the 
defendant  company  had  agreed  to  purchase  the  land  of  a  land- 
owner, and  had  a  clause  to  that  effect  inserted  in  their  bill,  where- 
upon he  withdrew  his  opposition  to  the  bill.  They  afterwards 
promoted  a  bill  to  enable  them  to  abandon  the  branch  which 
affected  the  land  in  question,  and  to  repeal  that  clause.  Both 
Page-Wood,  V.-C,  and  the  Lord  Chancellor,  on  appeal,  declined 
to  restrain  the  company  from  making  the  application. 

In  A.-G.  V.  Manchester  &  Leeds  Ry.  Co.*  a  cause  had  been 
commenced  with  respect  to  the  building  of  a  bridge  by  the 
defendants  in  a  manner  detrimental  to  the  public,  and,  pending  a 
motion,  an  agreement  was  come  to  that  no  change  in  the  existing 
state  of  things  should  be  done  until  the  hearing  of  the  cause. 
Notwithstanding  this,  the  defendants  inserted  in  a  bill  which  they 
had  before  parliament  a  clause  liberating  them  from  the  agree- 

•  Viz.,  the  pnymont  of  the  expenses  of  2  R  &  M.  470  ;  Stockton,  &c.,  My   Co  v 

the  apiilication,  etc.  Leeds,  Jbc,  My.  Co.'s,  2  Ph.   666    and 

The  courts  in          '^  ^"^  Cmdiffv.  Manchester,  .tc,  My.  Bealhcote  \.  North  Staffordshire  My  Go 

fact  ZZ          Op.,  2  K.  &  M   480,  n   where  an  injunc-  2  Mac.  &  G.  100,  where  injnnctions  we;; 

intorfuro              *'™  ^"^  granted  by  Slindwell,  V.-C,  but  either  not  granted  or  dissolved  on  appeal 

the  case  was  compromised  on  appeal ;  3  2  Ch.  237  ;  post,  pp   398-9 

Ware  v.  Grand  Junction    W'u-m-ls  Go.,  •<  1  Ea.  Ca.  436. 
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ment,  and  enabling  them  to  do  what  they  had  undertaken  not  to 
do ;  and  Cottenham,  L.  C,  while  commenting  very  strongly  on  the 
coaduct  of  the  defendants,  declared  himself  unable  to  interfere. 

Perhaps  the  strongest  instance  reported  is  that  of  Re  L.  G.  &  D.  Re  London, 
Ry.  ArraTigement  Act,  ex  parte  Hartridge  &  Allender}     The  DoverTy.  ex 
"Arrangement"  Act  (30  &  31  Vict.  c.  ccix.)  provided  that  no  suits  i»arteHartridge 

.u  J-  •     wu  Ki,         ,   ■  4.-  &  Allender. 

or  other  proceedmgs  against  the  company,  with  certain  exceptions, 

should  be  prosecuted  during  a  period  of  ten  years,  without  the 
consent  of  the  Court  of  Chancery.  Hartridge  and  Allender  had 
been  appointed  by  the  Court  the  representatives  of  the  stock  and 
shareholders,  to  prosecute  certain  enquiries.  A  bill  was  introduced 
into  parliament  for  conferring  additional  powers  on  the  company, 
and  was  promoted  by  the  directors  on  behalf  of  the  company.  Its 
provisions  were  approved  of  by  the  mortgagees  and  shareholders 
in  general  meeting ;  but  while  in  the  House  of  Commons  it  was 
very  materially  modified.  Thereupon  Hartridge  and  Allender,  as 
the  representatives  of  the  stock  and  shareholders,  applied  to  the 
Court  to  restrain  the  directors  from  further  promoting  in  the 
name  of  the  company  the  bill,  or  any  other  bill  in  parliament 
affecting  the  rights  and  interests  of  the  stock  and  shareholders, 
without  obtaining  the  previous  sanction  of  the  Court.  Stuart, 
V.-C,  having  commented  very  strongly  upon  the  .conduct  and 
general  proceedings  of  the  directors  and  certain  other  persons 
officially  connected  with  the  company,  granted  the  injunction.  On 
appeal,  however,  the  Lords  Justices,  while  agreeing  with  the  Vice- 
Chancellor  that  the  Court  "  has  a  power  to  act  in  personavi,  and, 
if  a  proper  case  should  be  proved,  to  restrain  any  person  from 
making  an  improper  application  to  parliament,"  held  that  this  was 
not  a  fit  occasion  for  the  Court's  interference,  and  accordingly 
discharged  the  injunction. 

154b.  As  corporations  may  themselves  apply,  so  they  may  join 
in  applications,  to  the  legislature,^  or  allow  their  names 
to  be  used  in  applications  by  others. 

This  proposition  is  little  more  than  a  re-enunciation  of  the  prin- 
ciples already  set  forth.  But  there  is  a  wide  difference  between 
applications  to  the  legislature  directly  by  a  corporation  and  those 

'  L.  E.  5  Ch.  671.     See  also  ZaTicaster  class  ;  Ware  v.  Grarid  Junction  Wworks 

&  Carlisle  By.  Co.  v.  N.  W.  Ry.  Co.,  2  (7o.,  2  E.  &  M.  470  ;  Astleij  v.  Mamhes- 

K.  &  J.  303,  25  L.  J.  (Ch.)  223  ;  Stevens  ter,  Sheffield,  and  Lancashire  My.  Co.,  2 

V.  South  Devon  Ry.  Co.,  ISBeav.  49,  De  G.  &  J.  463. 

where  there  were  two  classes  of  share-  ^  Provided  the  corporate  funds  are  not 

holders  in  the  defendant  company,  and  a  made  liable  for  the  expenses  when  there 

bill  was  introduced  by  the  directors  in  is  no  authority  in  this  behalf,  see  post, 

the  name  of  the  company  with  a  view  to  pp.  394-6. 
seriously  modifying  the  rights   of  one 
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which  are  not  made  by  it,  but  only  in  its  name  or  in  union 
with  it.  The  latter  proceedings,  if  considered  only  as  matters 
relating  to  the  carrying  on  of  the  coi-porate  enterprise,  would  be 
Ultra  Vires.i  As  matters  relating  to  the  exercise  of  constitutional 
rights  they  are  allowable. 
Great  Western  In  the  G.  W.  By.  Co.  V.  RusJiout?  the  Oxford,  Worcester,  &c., 
Rv.  Co  -w.         jj     Q      Qf  which  Rushout  and  others  were  directors,  and  in  which 

Kushout.  ij  '  .,.,,.,. 

the  plaintiff  company  held  shares,  were  promoting  a  bill  m  parlia- 
ment, and  the  plaintiff  filed  a  bill  to  restrain  the  defendants  from 
employing  their  company's  name  and  from  expending  or  pledging 
its  funds  in  support  of  the  same.  Parker,  V.-C,  thus  expressed 
himself :  "  The  design  of  the  application  to  parliament,  which  is 
the  subject  of  this  suit,  is  to  vary  the  scheme  of  this  railway  com- 
pany. Now,  in  my  opinion,  having  regard  to  the  cases  which  have 
been  referred  to,  the  design  of  the  application  to  parliament  is  a 

lawful  design,  if  lawfully  pursued Parliament  created  this 

company,  and  I  think  the  power  must  rest  with  parliament  to  vary 
the  constitution  of  the  company,  to  control  it,  to  annihilate  it,  or 
to  deal  with  it  as  in  its  wisdom  it  shall  think  fit.  It  is  clearly  not 
in  dispute  that  the  company  mean  to  make  use  of  the  funds,  and 
to  pledge  the  credit,  and  enter  into  contracts  on  behalf  of  the 
Oxford,  Worcester,  and  Wolverhampton  Ry.  Co.,  for  the  purpose 

ofpromoting  this  undertaking Now,  upon  all  the  authorities 

referred  to,  that  is  an  unlawful  application  of  the  funds,  and  an 
application  which  this  Court  will  not  permit."  He,  therefore, 
granted  an  injunction  to  restrain  the  entering  into  such  contracts, 
or  the  use  of  the  company's  funds  or  the  pledging  its  credit  for  the 
purpose  of  promoting  the  bill ;  but  he  would  not  go  farther  and 
prevent  the  defendants  from  soliciting  the  bill  or  another  like  it 
in  parliament,  or  from  using  the  company's  name  and  seal  for 
such  purpose. 

It  should  be  noticed  that  the  Vice-Chancellor  in  his  judgment 
in  the  above  case  very  carefully  distinguishes  between  a  simple 
application  to  parliament — "which  is  a  lawful  design  if  lawfully 
pursued  " — and  such  an  application  defrayed  out  of  the  corporate 
property,  which  is  unlawful  if  any  one  shareholder  objects.  On 
this  point  Page-Wood,  V.-C,  commented  in  Vance  v.  East  Lan- 
cashire Ry.  Co.^ — "Mr.  Bird   contended    that   if    it  was   once 

'  See  post,  pp.  896-7.  decided  that  even  in  such  case,  and  for 

5^  5  De  G.  &Sm.  290,  807.     From  this  such  purpose  only,  the  directors' authority 

case  it  follows  that  the  directors  or  other  is  not  sutEcient,  but  the  corporation  must 

governing  body  of  a  corporation,  if  en-  itself  in  general  meeting  expressly  direct 

(lowed  with  general  powers  of  manage-  the  application,  Marlborough  Mfg.  Co.  v. 

mont,  may  make  these  applications  in  Smith,  2  Conn.  579. 
the  corporate  name.      See  also  Lyde  v.  '  3  K.  &  J.  50,  57  ;    Stevens  v.  South 

Easicrn  Bengal  By.   Co.,   36   Beav.  10.  Demn  Ry.  Co.,  18  Beav.  49;  A.-G.  v. 

But  in  the   United  States  it  has  been  ilfo)/or,ct-c.,o/Ifaferft)r(?,  Ir.  R.  9  Bq.  522. 
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admitted  that  the  directors  had  power  to  come  to  parliament  for 
the  Act,  all  powers  incidental  to  that  must  be  inferred.  It  is 
quite  clear  that  this  is  too  large  an  inference ;  for  instance,  one 
of  the  most  necessary  consequences  of  applying  for  an  Act,  viz., 
the  incurring  expense,  is  just  what  this  Court  will  not  permit. 
If  they  apply  to  parliament  for  an  Act,  the  Court  will  not  prevent 
them  from  so  doing,  on  the  ground  of  dissenting  shareholders 
objecting  to  it ;  but  they  are  not  permitted  to  apply  any  portion 
of  the  funds  towards  any  part  of  the  expenses  necessary  for  this 
new  purpose.  They  cannot  divert  the  funds  to  any  purpose  other 
than  those  sanctioned  by  the  existing  Act  of  the  corporation." 

155.  The  constitution  of  a  corporation  may  in  England,  though 
apparently  in  the  United  States  it  may  not,  be  changed 
without  the  assent  of  the  corporators. 

First,  if  a  person  proposes,  e.g.,  by  making  an  offer  to  take 
shares,^  to  become  the  member  of  a  corporation  having  a  definite 
constitution,  or  engaging  in  a  particular  enterprise,  and  a  material 
change  be  made  in  the  constitution  or  the  enterprise,  it  is  quite 
clear  that  such  person  cannot  be  compelled  to  complete  his 
proposal  or  inchoate  contract. 

Secondly.  It  is  equally  clear  that  no  material  change  may  be 
made  in  its  constitution  or  enterprise  by  a  corporation  itself  by 
its  own  resolutions  contrary  to  the  wishes  of  any  one  of  its 
members. 

Thirdly.  But  suppose  such  a  change  be  made  by  the  legislature 
— suppose  a  statute  to  this  effect  actually  passed — what  then  is  the 
position  of  dissentients  ? 

In  the  United  States  the  answer  seems  to  be  this — that  in  the  Views  hoia  in 
case  of  commercial  corporations  the  relation  between  a  corporation  states"'  ^ 
and  its  members  is  one  of  contract,  the  contract  being  that  the 
corporation  shall  possess  and  keep  a  certain  constitution,  and 
engage  in  a  certain  enterprise  only ;  that  not  even  congress  can 
interfere  against  the  will  of  parties  to  rescind  or  modify  their 
contracts,  any  statute  purporting  to  do  this  being  unconstitutional ; 
and  that  consequently  no  material^  change  in  or  addition  to  the 
powers,  objects,  or  purposes  of  a  corporation,  not  being  merely 
additional  capacities  for  the  mere  purpose  of  better  effectuating 
its  original  objects,^  can  be  made  save  by  the  consent  of  every 
member.*    Whether,  if  a  clause   be  inserted   in  the  constating 

'  See  Goldsmid's  Oase,  16  Beav.  262  ;  '  See  Gray  v.  Monongahela  Nav.  Co., 

Blake's  Oase,  34  Beav.  639.  2   W.    &   S.   156  ;    Clark  v.    Same,  10 

^  As  to  what  is  material,  see  Middle-  Watts,  364. 

sex  Tiumjnke  Go.  v.  Locke,  8  Mass.  268  ;  ■•  Meadow  Dam  Co.  v.  Gray,  30  Me. 

Sprague  v.  Illinois  BR.  Co.,  19  111.  174  ;  547  ;  Stevens  v.  Butland  &  B.  ER.  Co.^ 

Proprietors  Y.  Towne,  IN".  H.  44.  29  Vt.  545  ;  Buffalo,  Corning,  (S>c.,  RB 
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instruments,  expressly  reserving  to  the  legislature  the  power  to 
make  such  alteration,  the  power  so  reserved  can  be  legally  exer- 
cised against  the  will  of  members  is  doubtful,  the  Courts  of  New 
York,  Massachusetts,  Illinois,  and  Missouri  having  decided  in  the 
affirmative ;  ^  but  those  of  Maine,  New  Jersey,  and  Wisconsin  in 
the  negative.^ 

But  if  and  so  far  as  the  principle  of  eminent  domain  comes  into 
play,  that  is,  if  and  when  it  is  necessary  in  the  interest  of  the 
public  to  take  away  or  otherwise  affect  the  property,  rights,  or 
constitution  of  corporations,  this  may  be  done,  recompense  being 
made  to  dissentient  members.^ 

In  Great  Britain,  however,  the  question  is  perplexed  by  none  of 
these  difficulties.  In  every  case — and  in  the  United  States  the 
rule  is  apparently  the  same  as  to  non-commercial  corporations — 
the  state  may,  with  or  without  the  assent  of  the  corporators, 
with  or  without  directing  compensation  to  be  made,  by  Act  of 
Parliament  make  any  alterations,  and  deal  in  any  way  whatever 
with  the  constitution,  property,  rights,  franchises  of  corporations  or 
their  members  of  every  description. 

In  Canada  Gar.,  &c.,  Co.  v.  Harris,^  where  the  plaintififs  had 
first  been  incorporated  by  letters  patent  and  subsequently  by 
statute,  which  greatly  altered  the  company's  constitution  and  the 
rights  and  liabilities  of  the  members,  it  was  held  that  the  defendant, 
an  original  member,  was  bound  by  such  alteration,  and  that  the 
Court  could  not  in  any  way  relieve  him  from  the  provision  and 
effects  of  the  statute. 

But  though  the  abstract  power  thus  exists,  as  a  fact,  it  is  never 
despotically  put  into  force.  Every  person,  corporator  or  private 
individual,  liable  to  be  affected  by  any  proposed  private  bill,  has  a 
right  to  be  heard  before  and  by  the  committees  to  whom  the  bill 
is  submitted. 


Co.  V.  Pottle,  23  Barb.  21  ;  ErcrlwH  v. 
West  Chcder,  <i-c.,  liR.  Co.,  28  Tcun. 
339  ;  Bedford  lUi.  Co.  v.  Bousa;  48 
Penn.  29  ;  Bau-kins  v.  Miss.,  ttc,  HJR.. 
Co.,  35  Miss.  688. 

'  Biirfce  V.  Old  Colony  EJi.,  5  Allen 
(87  Mass.),  230;  Northern  liM.  Co.  v. 
Miller,  10  Barb.  260  ;  White  v.  Syracuse 
<(■  Utifa  RR.  Co.,  14  Barb.  559  ;  Sch.  it 
iSVrc.  Plank  Jloiut  Co.  v.  Thatcher,  11  N. 
Y.  102;  Buffalo. d-i:,RJl.  Co.  v.  Dudley, 
14  N.  Y.  336  ;  Illiiwis,  ,(r,,  7,7,'.  Co.  v. 
JUon,  .Cr.,  RR.  Co.,  13  HI.  504  ;  Paeifc 
PR.  Co.  V.  Reihiliaw,  18  Mo.  210. 

'■'  Meadow  Dam  Co.   v.  Gray,  30  Me. 


547  ;  Oldfojcn  &  Lincoln  PR.  Co.  v. 
IVori'f,  39  Me.  571  ;  Zabriskiev.  JSacken- 
snc-A-.t  K.  r.  PR.  Co.,  18  N.  J.  Eq.  178  ; 
Kenosha,  Pockford,  ifc  R.  I.  RR.  Co.  v. 
Marsh,  17  Wis.  13  :  see  Delaware  RR. 
Co.  V.  Th^rp,  1  Houston  (Del.),  149  ; 
Same  V.  Same,  5  Harring.  (Del.)  454. 

^  Pichno-nd  PP.  Co.  v.  Louisa  P.  PR. 
Co.,  13  How.  71  ;  State  v.  Noyes,  47  Me. 
189  ;  Crosby  v.  Hanover,  36  N.  H.  404  ; 
Boston  Water  Penoer  Co.  v.  Boston  & 
Worcester  RR.  Co.,  23  Pick.  360  ;  Black 
V.  Del.  tfc  Raritan  Co.,  9  C.  E.  Green, 
455. 

•"  24  Upp.  Can.  C.  P.  (1875)  380. 
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SECTION  II. — APPLICATIONS  TO  THE  SUPREME   LEGISLATURE 
BY  COMMERCIAL  CORPORATIONS. 

The  really  important  point  in  these  matters,  however,  is  not  as 
to  the  constitutional  and  theoretical  right,  but  as  to  the  more 
practical  question  of  the  employment  of  corporate  funds — can 
these  be  utilised  for  payment  of  the  expenses  of  or  incidental  to 
these  applications  ?     If  so,  when  ?     And  what  expenses  1 

1.  Making. 
156.  It  is  not  Ultra  Vires  in  the  primary  sense  for  commercial  Applications 

'  .  as  between  the 

corporations   to   make    applications  to  the  supreme  corporation 
legislature,  and  to  support  them  at  the  corporate 
expense,  provided  they  relate  to  the  corporate  business 
or  enterprise. 

The  first  question  is  whether  these  applications  are  in  any  sense 
allowable — whether  they  are  legal  as  between  corporations  and 
third  parties.  It  would  seem,  though  it  cannot  be  laid  down  as 
clear  beyond  dispute,  that  if  the  members  acquiesce,  it  is  not  open 
to  any  one  else,  whether  the  corporation  itself  or  third  parties,  to 
raise  the  objection  of  Ultra  Vires  or  illegality.  Such,  at  least,  is 
the  effect  of  the  decision  in  Bateman  v.  Mayor,  &g.,  of  Ashton- 
under-Lyne}  A  company  had  been  incorporated  by  statute  to 
supply  a  town  with  water,  and  by  another  statute  the  undertaking 
was  transferred  to  defendants.  The  original  Act  fixed  the  share 
capital  of  the  company,  and  defined  the  area  from  which  the 
water  was  to  be  taken  and  to  which  it  was  to  be  supplied.  Com- 
plaints having  arisen  of  the  defective  supply,  the  committee  of 
management  resolved,  having  obtained  the  sanction  of  the  share- 
holders, to  apply  to  Parliament  for  power  to  make  fresh  works,  so 
as  to  include  a  much  larger  area;  and  they  entered  into  a  contract 
with  the  plaintiff  to  prepare  the  necessary  Parliamentary  plans. 
It  was  held  by  two  of  the  judges  of  the  Court  of  Exchequer, 
Bramwell,  B.,  dissenting,  that  such  contract  was  not  Ultra  Vires, 
and  that  consequently  the  defendants  were  liable  to  pay  the 
plaintiff  for  the  work  done.  Here  the  question  was  raised  merely 
as  between  the  corporation  and  an  outsider,  and  therefore  as  to 
whether  such  applications  are  Ultra  Vires  in  the  strict  sense  of 
the  corporation ;  and  if  the  decision  can  be  held  to  have  settled 
the  question,  the  answer  was  in  the  negative. 

'  3  H.  &  N.  323  ;  27  L.  J.  (Ex.)  458 ;   Clmenshaw  v.  Mayor,  &c.    of  Dublin,  10 
Ir.  R.  C.  L.  1. 
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Preliminary  It  follows  also  from  this  decision  that  it  is  not  Ultra  Vires  in 

expenses.  ^^^  primary  sense  to  make  contracts  and  to  incur  expense  pre- 

liminary to  such  applications  to  parliament. 

This  proposition  is  limited  to  applications  which  relate  to  the 
corporate  enterprise  or  business.  It  is  submitted  that  if  they 
relate  to  other  matters  they  must  ex  Tiecessitate  be  altogether 
Ultra  Vires. 

167.  Commercial  corporations  cannot  without  express  powers 
in  this  behalf  make  applications  to  parliament  for 
any  purpose  whatever  at  the  corporate  expense,  if 
any  members  object  to  the  same. 

Such  applications  are  Ultra  Vires  in  the  secondary,  though  not  the 
primary,  meaning  of  the  term.  Apparently  a  commercial  cor- 
poration may  with  the  assent  of  all  its  members  defray  the 
expense  of  these  applications  out  of  its  general  funds.  But,  if 
so,  such  proceedings  are  Ultra  Vires  in  the  sense  that,  in  the 
absence  of  a  special  power  authorising  this,  any  single  member 
may  refuse  to  allow  them  to  be  supported  at  the  corporate 
cost. 

One  of  the  strongest  cases  as  to  this  proposition  is  that  of  Munt 
V.  Shrewsbury  &  Chester  Ry.  Co}  The  defendants  had  been  by 
various  Acts  empowered  to  make  several  railways  and  also  to 
build  wharfs  and  warehouses  for  the  purposes  of  the  traffic  of  the 
company  on  the  banks  of  the  river  Dee,  the  conservancy  of,  which 
was  vested  in  other  persons.  They  brought  a  bill  into  Parliament 
to  preserve  and  improve  the  navigation  of  the  river ;  but  they  had 
no  express  power  to  apply  any  of  the  capital  of  the  company  for 
that  purpose.  Upon  a  bill  filed  b}'  one  shareholder,  it  was  held, 
that  the  directors  of  the  railway  company  could  not  legally  devote 
any  of  the  railway  capital  to  payment  of  the  expenses  of  preparing, 
prosecuting,  or  promoting  the  bill  in  Parliament;  and  the  injunc- 
tion asked  to  restrain  this  was  granted. 

So  in  Caledonian  By.  Co.  v.  Sohoay  Jii^nction  Ry.  Co.^  the 
directors  of  a  railway  company  were  held  not  entitled  to  be  in- 
demnified out  of  the  funds  of  their  company  against  the  costs  of 
promoting  a  bill  when  the  company's  special  Act  did  not  authorise 
such  payment. 

'  13  Beav.  1  ;  Slt-rni):  v.  South  r>nmi  tions  to  restrain  the  application  to  the 

Bn.  Co.,  18  Beav.  4<) ;  Simpson  v.  Deni-  legislature  were  refused,  yet  orders  were 

son,   10  Hare,   51  ;    0.   W.   liij.    Co.    v.  made    restraining    the    companies    and 

Jiii^lwut,  6  Po  G   &  Sni.  290  ;    Vnncr  v.  their  directors  from   paying  out  of   the 

East  La'>icashirc  l\y.  Co.,  3  K.  &  J.  50.  corporate  the  expenses  thereof 

Compiiri'  the  vai'ious  other  cases  alruady  2  32  "w.  t^_  iq^_ 
cited,  ill  iiuuiy  of  vliich,  lhou};li  iiijuuc- 
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157a.  If  the  necessary  powers  be  inserted  in  the  constating 
instruments  it  will  not  be  Ultra  Vires  to  make  these 
applications  at  the  corporate  cost. 

It  is  quite  possible  for  the  constitution  of  a  corporation  to  be  WJien  these 

111.  1  ,  ii_L  T        applications 

such  as  to  enable  it,  at  the  corporate  expense,  to  apply  to  parlia-  may  be  at  the 
ment  for  additional  capacities  and  the  like.     Under  such  circum-  corporate 

^  111  expense, 

stances  no  shareholder,  nor  any  number  of  shareholders  less  than 
a  majority,  will  be  competent  to  prevent  the  corporation,  or  its 
managing  body,  from  defraying  out  of  the  corporate  funds  the 
costs  of  any  application  to  the  legislature  which  may  be  thought 
necessary.  This  is  well  shown  by  Lyde  v.  Eastern  Bengal  Ry.  Go} 
The  defendants  were  incorporated  by  an  Act  of  Parliament.  Sub- 
sequently to  the  Act  their  deed  of  settlement  was  executed, 
whereby,  amongst  other  very  wide  powers,  it  was  provided  that 
"  the  directors  shall  have  the  fullest  power  from  time  to  time,  at 
their  discretion,  to  apply  to  parliament  for  an  Act  or  Acts  for  Special  power 
conferring  on  the  company  all  such  powers  for  extending  the  "  *^^  ^' 
iindertaking  ....  as  the  directors  from  time  to  time  think  fit." 
The  directors  introduced  a  bill  into  parliament  to  enlarge  the 
objects  and  purposes  of  the  company,  thereupon  the  plaintiff,  on 
behalf  of  himself  and  the  other  shareholders,  filed  a  bill,  and 
moved  for  an  injunction  to  restrain  the  payment  of  the  costs  of 
this  bill  out  of  the  company's  funds,  but  the  Master  of  the  Rolls 
refused  the  motion,  holding  that  the  powers,  unprecedented  and, 
indeed,  dangerous,  as  far  as  the  shareholders  were  concerned,  given 
to  the  directors  fully  justified  them  in  their  application. 

2.    Opposing. 

158.  Commercial  corporations  may  resist  applications  by  Commercial 
others  which  have  as  the  direct  object  or  result  the  ''^2°xtslsr 
curtailment  of  their  own  enterprise  or  powers. 

The  limitations  under  which  corporations  may  themselves  apply 
to  the  supreme  legislature  have  been  considered.  These  limita- 
tions do  not  apply  so  strictly  to  the  resisting  similar  applications 
made  by  other  parties  which  directly  or  in  their  result  prejudicially 
affect  the  corporate  powers,  franchises,  or  enterprise. 

First. — Applications  which  do  not  at  all,  or  if  so  only  indirectly, 
concern  a  corporation  are  not  within  this  rule.  These  the  corpo- 
ration affected  thereby  has  no  implied  (of  coui'se  it  may  have 
express)  authority  to  resist  at  its  own  expense  contrary  to  the 
wish  of  any  corporators.^ 

1  36  Beav.  10. 

2  See  the  cases  relating  to  legal  proceedings,'^os<,  chap.  xiv. 


396 


APPLICATIONS  TO  THE  SUPREME   LEGISLATURE. 


Withdrawing 
opposition. 


Secondly. — It  is  only  such  applications  which  amount  to  a  direct 
attack  upon  the  property  or  rights,  or  of  which  the  necessary 
result  will  be  an  infringement  of  the  special  capacities  or  fran- 
chises of  a  corporation,  which  will  justify  it  resisting  the  same. 
This  has  been  so  decided  in  the  case  of  municipal  and  other 
charitable  corporations,^  and  these  decisions  will  a  fortiori  apply 
to  commercial  corporations  whose  rights  and  capacities  are  ex- 
pressly intended  for  the  corporate  welfare  and  to  be  employed  in 
the  manner  which  is  best  fitted  to  secure  this. 

Agreements  between  corporations  whereby  one  corporation 
withdraws  its  opposition  to  the  bill  of  another  corporation  are  if 
otherwise  unobjectionable,  good.^ 


Corporations 
assisting 
applications  to 
Parliament 
made  by  others. 


Ea«t  Anglian 
Ry.  Co.  V. 
Eastern  Coun- 
ties Ky.  Co. 


3.  Assisting  Applications  by  Others. 

159.  It  is  Ultra  Vires  of  a  corporation  to  promote  applications 
to  parliament  not  made  directly  and  bond  fide  by 
itself  or  its  constituted  agents  for  its  own  proper 
purposes. 

"Promote"  is  used  as  meaning  to  assist  in  any  way  which 
results  in  inflicting  expense  or  imposing  liabilities  on  the  pro- 
moting corporation.  Although  corporations  may  themselves  apply 
to  parliament,  and,  subject  to  what  has  been  already  said,  defray 
the  expenses  of  such  applications  out  of  the  corporate  funds,  that 
is,  assuming  no  member  objects,  yet  such  applications  must  be 
really  and  bond  fide  their  own.  Bills  promoted  and  measures  of 
other  kinds  instituted  by  other  persons  or  by  themselves  as  the 
nominees  of  or  for  the  benefit  of  other  persons,  they  cannot  legally 
concern  themselves  with.  All  such  proceedings  will  be  Ultra 
Vires  in  the  primary  sense,  and  cannot  be  made  binding  upon  the 
corporation  or  chargeable  upon  its  assets,  either  by  resolutions 
antecedent  or  by  subsequent  attempted  ratification. 

East  Anglian  Ry.  Go.  v.  Eastern  Counties  Ry.  Co.^  is  not  only 
the  first  case  on  this  point,  but  also  the  first  case  where  the  ques- 
tion of  Ultra  Vires  was  distinctly  raised  in  an  English  Court  at 
Common  Law.  The  defendants  had  agreed  with  the  plaintiffs  by 
a  deed  duly  sealed,  inter  alia,  to  pay  the  costs  of  preparing  and 
soliciting  bills  introduced  by  the  plaintiffs,  and  then  pending  in 
parliament.     Two  of  the  bills  passed ;  the  defendants  refused  to 


'  Bright  v.  North,  2  Ph.  216;  A.-O. 
V.  Andrews,  2  Mno.  &  G.  230  ;  ^.-ff.  v. 
Mayor,  Ac,  of  U'igaii,  5  Do  0.  M.  &  G. 
54. 

2  Shrewshiry,  •kc,  Ry.  Co.  v.  L.  <£■  N. 


W.  My.  Co.,  2  H.  &  T.  257,  278,  17  Q. 
B.  652.     See  ante,  p.  386. 

'  lie.  B.  775,  21  L.  J  (C.  P.)  23; 
Hillv.  Manchester,  d-c,  W works  Co  2 
B.  &  Ad.  544,  5  ib.  866.  '' 
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pay  the  costs ;  and  on  action  brought  it  was  decided  that  the 
agreement  was  Ultra  Vires. 

Six  months  later  Macgregor  v.  Dover  <&  Deal  Ry.  Co}  was  Macgregoru. 
taken  to  the  Exchequer  Chamber.  The  action  was  originally  DgafRy"co. 
brought  by  the  managing  committee  of  the  proposed  Dover  & 
Deal  Ry.  Co.,  but  it  was  subsequently  carried  on  by  the  official 
manager  appointed  under  the  Winding-up  Acts.  The  plaintiff,  in 
error,  as  chairman  of  the  South-Eastern  Ry.  Co.,  had  covenanted 
with  this  committee  that — in  consideration  that  they  would  not 
abandon  their  objects,  but  would  proceed  therewith  and  apply  to 
parliament  for  an  Act  to  authorise  the  making  of  the  Dover  and 
Deal  Eailway,  and  would  hand  over  the  scheme  to  the  South- 
Eastern  Ry.  Co.  in  the  event  of  an  Act  being  obtained — in  the 
event  of  the  application  failing,  the  South-Eastern  Ry.  Co.  would 
insure  the  company  represented  by  the  committee  against  any  loss 
which  might  be  caused  to  the  said  companj'  by  such  rejection  and 
failure,  and  would  defray  and  pay  all  expenses  that  should  be  in- 
curred by  them  in  endeavouring  to  obtain  the  Act  of  Parliament. 
This  covenant  was  also  unanimously  adjudged  to  be  not  binding 
upon  Macgregor,  upon  the  ground  that  if  made  by  the  South- 
Eastern  Ry.  Co.  itself  it  would  have  been  Ultra  Vires,  and  that 
this  being  so,  both  the  plaintiff  and  defendants  must  be  taken  to 
have  made  a  contract  with  full  knowledge  of  the  powers  conferred 
on  the  South-Eastern  Ry.  Co.,  by  which  the  plaintiff  in  error  was 
to  bind  the  company  to  do  an  illegal  act. 

These  two  decisions  have  ever  since  been  recognised  and  fol- 
lowed ;  some  of  the  dicta  put  forward  have  not  been  implicitly 
acquiesced  in ;  but  the  principle  actually  involved  stands  un- 
shaken.^ Indeed,  if  any  meaning  at  all  is  to  be  attached  to  the 
expression  Ultra  Vires,  it  is  difficult  to  conceive  how  it  could 
be  within  the  scope  of  one  corporation  to  assist  the  efforts  of 
another  corporation  to  modify  its  constitution,  as  in  East  Anglian 
Ry.  Co.  V.  Eastern  Counties  Ry.  Co. ;  or  d,  fortiori  in  the 
creation  of  such  other,  as  was  the  object  of  the  contract  made 
by  Macgregor. 

In  Mavmsell  v.  Midland  Great  Western  (Ireland)  Ry.  Co?  an  Maunseii  v. 
agreement  that  a  Eailway  Company  should  contribute  towards  ^e'^J^m  (ire-* 
the  parliamentary  deposit  required  for  bills  promoted  by  another  land)  Ry.  Co. 
company,  and  in  SpacJcman  v.  Lattimore*  a  similar  agreement 
that  it  should  assist  in  repaying  money  subscribed  by  the  pro- 

1  18  Q.  B.  618,  22  L.  J.  (Q.  B.)  69  ;  lindsey  v.  G.  ,N.  Ry.  Co.,  10  Hare,  664, 
Mayor,  &c.,  of  Norwich  v.  Norfolk  My.  where  the  defendants  indemnified  the 
Co.,  4  E.  &  B.  397.  plaintiff,  &c. 

2  See,  however,  Beg.  v.  Mayor,  <tc.,  of         ^  1  H.  &  M.  130. 
lAveriwol,  post,  p.  402.      See  also  E.  of         '3  Giff.  16. 
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moters  in  compliance  with  the  standing  orders  were  each  adjudged 
to  be  Ultra  Vires. 


Opposing  bills 
in  Parliament 
• — semble  the 
courts  may  re- 
strain against 
breaches  of 
agreements  not 
to  oppose. 


Contracts 
collateral  to 
applications  to 
a  supreme 
legislature, 

Telford  v. 
Metropolitan 
Board  of 
Works. 


4.  Subsidiary  Agreements. 

160.  The  Courts  claim  jurisdiction  to  prevent  both  corpora- 

tions and  ordinary  citizens  from  breaking  agreements 
not  to  oppose  applications  to  Parliament. 

It  has  been  asserted  in  the  most  unqualified  manner  that  the 
Courts  have  jurisdiction  to  restrain  parties,  if  not  generally  from 
opposing  bills,  at  least  from  breaking  agreements  not  to  oppose. 
"This  Court,  therefore,  if  it  sees  a  proper  case  connected  with 
private  property  or  interest,  has  just  the  same  jurisdiction  to 
restrain  a  party  from  petitioning  against  a  bill  in  Parliament  as  if 
he  were  bringing  an  action  at  law  or  asserting  any  other  right 
connected  with  the  enjoyment  of  the  property  or  interest  which 
he  claims."-'  But  the  jurisdiction  in  the  two  cases  of  opposition 
to  and  of  promoting  a  bill,  claimed  on  the  same  grounds  and  sup- 
ported by  the  same  arguments,  must  in  each  case  alike  stand  or 
fall.  The  constitutional  principles  affected  in  the  one  case  are 
equally  affected  in  the  other,  and  the  reasoning  that  is  bad  or 
good  when  applied  to  the  one  must  be  pronounced  equally  bad  or 
good  when  applied  to  the  other.  As  a  matter  of  fact,  no  Court 
has  yet  restrained  against  the  breach  of  a  covenant  not  to  oppose, 
much  less  the  simply  opposing  a  bill.^ 

161.  Though  persons  will  not  be  restrained  from  applying  to 

Parliament,  even  in  breach  of  agi-eements  to  the 
contrary,  they  will  be  compelled  to  observe  contracts 
which  they  may  have  entered  into  collateral  to  such 
application. 

It  must,  however,  be  conceded  that  the  Courts  have  jurisdiction 
in  a  proper  case  to  restrain  parties  who  have  entered  into  contracts, 
from  making  arrangements  derogatory  to  their  own  agreements  or  to 
the  rights  of  third  persons,  preliminary  and  incidental  to  applying 
to  Parliament.     Telford  v.  Met.  Board  of  Worhs^  is  a  modern 

case  an  agreement  had  been  made  by  the 
defendants  with  the  plaintiff  that  if  they 
would  extend  their  road  to  a  point  beyond 
the  limits  authorised  by  theii-  charter, 
the  dofondauts  would  make  certain  sub- 
scriptions, pay  the  instalments  thereon, 
procure  rights  of  way,  and  obtain  needful 
legislation  to  enable  the  plaintiff  to 
mi'ige  or  consolidate  itself  with  other 
railroad  companies  named  in  the  agree- 
ment. The  plaintiffs  at  this  time  had 
no  authority  to  extend  their  railroad. 


'  Per  Cottenham,  L.C.,  in  Stockton, 
Ac,  Ry.  Co.  V.  Leeds,  d-c.,  E)/.  Cos.,  2 
I'hil.  671.  Compare  People  v.  Cmial 
Board,  55  N.  Y.  390,  ante,  p.  386,  n.  1. 

2  Pinker  V.  Jtiver  Dun  Nav.  Co.,  1  Do 
G.  &  Sill.  192  ;  Mannsell  v.  Midland 
Great  Western  Hy.  Co.  of  Ireland,  1  H. 
&,  M.  162  ;  see  ante,  pp.  388-91. 

"  13  Eq.  574.  Comiiaro  A.-G.  v. 
ManchcKter  <C'  Leeds  lly.  Co.,  1  Rail.  Cas. 
436;  audjVctc  lliiren,  A-e.,  ER.  Co.  v. 
Uaydcn,  107  Mass.  526.     In  the  latter 
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decision  in  point.  It  thus  arose  :  After  the  passing  of  the  Metro- 
politan Commons  Act,  1866,  tlie  plaintiff,  a  part-owner,  and  the 
other  co-owners,  of  a  manor,  the  waste  of  which  became,  under  the 
above  statute,  a  metropolitan  common  with  the  Board  of  Works  as 
its  local  authority,  sold  and  conveyed  the  manor  with  the  know- 
ledge of  the  board  for  a  sum  of  £10,200  to  two  trustees,  who 
afterwards  sold  and  conveyed  the  same  to  the  Board  of  Works. 
By  the  former  conveyance  the  plaintiff  (being  the  owner  of  house 
property  near  the  common)  stipulated  that  if,  within  five  years 
from  the  date  of  the  deed  the  common  should  not  be  enclosed  and 
dedicated  to  the  public,  having  no  part  of  it  sold  or  let  on  building 
leases,  he  (the  plaintiff)  should  re-purchase  his  share  of  the  manor 
on  giving  the  same  price  for  it  as  he  was  then  receiving.  The 
Board  of  Works,  with  notice  of  this  stipulation,  memorialised  the 
Enclosure  Commissioners  to  prepare  and  certify  a  scheme  of  local 
management,  and  the  commissioners,  on  the  suggestion  of  the 
board,  published  a  scheme,  whereby  it  was  proposed  to  give  the 
board  power  to  sell  or  let  on  building  leases  a  small  outlying 
portion  of  the  common  for  the  purpose  of  recouping  to  the  board 
their  expenses  of  and  attending  the  enclosure.  Thereupon  the 
plaintiff  filed  his  bill  to  restrain  the  board  from  promoting  the 
scheme  or  any  scheme  inconsistent  with  the  stipulations  originally 
made  with  him;  and  Bacon,  V.-C,  decided  that  the  Board  of 
Works  were  bound  by  the  stipulation  in  the  conveyance  by  the 
plaintiff,  and  also  that  his  right  under  the  stipulations  to  sue  in 
equity  was  not  affected  by  the  circumstance  that  the  scheme,  in 
order  to  become  operative,  must  be  submitted  to  Parliament ;  and 
he  granted  the  injunction  as  prayed. 

162.  It  is,  if  not  actually  Ultra  Vires,  at  least  improper  on 
the  part  of  a  corporation,  which  is  applying  to  Parlia- 
ment, to  make  contracts  and  to  enter  into  other 
transactions  on  the  assumption  that  its  application 
will  be  successful. 

But  though  the  Courts  allow  applications  to  be  made  in  the  Agreements 
corporate  name,  provided  the  corporation  does  not  thereby  incur  u^on°1iesuc- 
liability,  yet  they  watch  the  permission  very  jealously,  and  will  <!«^s  °^  ^''^^^ 
not  allow  any  an-angements  to  be  made  which  actually  or  by  their 
tendency  involve  the  corporation  in  liability.     Arrangements  of 
the  kind  now  referred  to  may  easily  enough  be  made,  and  gene- 
tat  subsequently  obtained  aufiiority  from      agreement  was  held  perfectly  good,  and 
the  legislature.     The  defendants  having      the     defendants    were     condemned    in 
failed  to  procure  the  right  of  way  agreed,       damages. 
on  action  brought  by  the  plaintiffs  the 


applications. 
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rally  are  made,  contingent  on  the  granting  the  application  ;  and 
they  consequently  do  not  involve  the  corporation  in  any  liability 
till  the  result  thereof  is  known.  Nevertheless  the  tendency  of  such 
contingent  arrangements  is  bad,  for  despite  all  precautions  the 
corporation  may  become  involved  in  liabilities  actual,  and  not 
contingent  on  obtaining  the  contemplated  increase  of  powers. 
Consequently  the  Courts  set  themselves  against  such  proceed- 
ings, and  on  proper  cause  shown  restrains  them.  It  will  be 
understood  that  the  arrangements  which  are  within  this  rule  and 
obnoxious  are  such  as  raise  the  idea  that  the  corporation  has  what 
in  reality  it  has  not,  viz.,  the  capacity  in  question,  or  is  entering 
into  definite  and  binding,  not  contingent,  arrangements.  The  rule 
does  not  apply  to  other  agreements  collateral  to  applications  to 
Parliament,  many  of  which,  as  will  be  seen  in  the  fourth  section 
of  this  chapter,  are  perfectly  good. 
Vance  v.  East  Vance  v.  East  Lancashire  Ry.  Co}  is  a  case  in  point.  This 
Ey.  Co.  was  an  application  by  a  shareholder  to  restrain  his  dii-ectors  from 

issuing  certain  shares,  &c.  At  an  extraordinaiy  general  meeting 
the  directors  had  been  authorised,  almost  unanimously,  to  apply 
for  a  bill  for  an  extension  of  their  line  ;  and  in  contemplation  of 
and  conditional  upon  the  passing  of  the  Act  to  issue  new  £5  per 
cent,  preference  shares  upon  certain  terms,  &c.  The  directors,  by 
their  affidavit,  stated  that  the  subscription  to  these  shares  was 
entirely  conditional  upon  the  Act,  that  they  did  not  intend  to  pay 
any  dividend  till  the  same  was  obtained,  and  that  the  £S  deposit 
paid  upon  these  shares  was  carried  to  a  separate  account,  and 
devoted  solely  to  the  preliminary  expenses.  An  injunction  was 
granted  to  restrain  the  issue  of  the  new  shares. 

'  3K.  &J.  50.    Page-Wood, V.-C,  after  been  the  regular  and  ordinary  course  of 

admitting  the  right  of  the  directors  to  proceeding.   ...   It  may  be  difficult  at 

apply  for  the  Act,  held  that  they  were  this  moment  to  show  that  any  positive 

not  justified  in  the  way  they  were  issuing  liability  would  be  cast  upon  the  plaintilf 

the  shares  :  "  All  this  is  done,  it  is  true,  or  any  other  shareholder  of  the  company 

in  anticipation  of  a  new  Act  of  Parlia-  by  issuing  these  specific  shares  ;  but  that 

raent.     But  I  apprehend  that  it  was  a  is  a  question  which  he  may  fairly  say  is 

course  of  proceeding  altogether  irregular.  not  now  to  be  mooted.  .  .  .  The  broader 


It  may  not  have  been  intended  perhaps 
to  be  ;  but  it  strikes  ine  as  being  a 


ground  which  the  plaintifi'  may  take 
this^ — '  I  am  a  shareholder  in  a  comna 


company 


very  irregular  course  of  proceeding  on  which  has  nothing  to  do  with  the  C.  & 

the  part  of  the  directors.     They  are  not  B.  extension  ;  you  are  acting  as  directors 

put  forward  as  the  servants  and  agents  of  of  my  company,  and  you  are  not  to  put 

the  promoters  of  the  proposed  new  line,  anybody  in  possession  of  documents,  and 

and  as  authorised  to  receive  subsci-iptions  tell  those  persons  that  on  the  faith  of 

to  that  line,  and  to  engage  in  inducing  those  documents  they  are  to  be  treated  as 

Earties  so  to  subscribe  ;  that  the  Act  to  shareholders  in  my  railway  ;  and  that  if 
0  applied  for  shall  enact  that  all  the  a  certain  Act  of  Parliament  should  pass 
sharelioldors  in  the  undertaking  shall  he  making  them  shareholders  in  a  certain 
deemed  to  bo  shareholders  in  the  old  other  railway,  then  they  are  to  have  a 
undertaking  ;  that  the  shares  shall  form  considerable  advantage  over  me.'"  Cora- 
part  of  the  original  stock,  and  shall  have  pare  Haltcrslcy  v.  Earl  of  She'lbui-ne  31 
a  preferential  dividend  of  £5  per  cent.  L.  J.  (Ch.)  873;  New  haven,  &c.  's2l 
That,   as  it  seems  to  me,   would  have  Co.  v.  Haydcn,  ante,  p.  398,  n.  3  "' 
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SECTION  III. — APPLICATIONS  TO  THE  SUPREME   LEGISLATURE 
BY  NON-COMMERCIAL   CORPORATIONS. 

1.  Making  or  Assisting  Applications. 

Hitherto  reference  has  been  made  more  especially  to  com-  Principles 
mercial  corporations.  Here  the  parties  immediately  affected  by  of™ommero1ar 
the  appropriation  of  the  funds  are  the  shareholders.  Matters  of  corporations 
this  kind  concern  them  and  them  onJy,  and  if  they  consent  no 
other  parties  can  interfere.  But  if  any  of  them,  few  or  many, 
object  to  the  contemplated  proceedings,  they  may  obtain,  with  the 
exceptions  already  indicated,  an  injunction  against  the  same.  It 
makes  no  difference  what  may  be  the  object  of  the  proposed  appli- 
cation— if  there  be  not  express  power  to  make  it — in  every  case  a 
shareholder  is  entitled  to  say,  "  I  became,  and  am,  a  member  of  a 
corporation,  having  such  and  such  powers  and  engaged  in  carrying 
on  such  and  such  a  business  ;  I  subscribed  my  money  to  it, 
because  it  had  those  powers  and  was  engaged  in  that  business  ; 
but  I  do  not  think  it  can  advantageously  undertake  any  other 
business,  and  I  decline  to  permit  its  funds  to  be  wasted  in 
any  attempt  to  obtain  additional  powers  or  to  vary  its  con- 
stitution." 

It  might  have  been  deemed  consistent  with  the  purposes  and 
Intra  Vires  of  every  corporation  endowed  with  certain  privileges 
and  carrying  on  certain  operations,  to  enter  into  any  engagements, 
enabling  it  the  better  to  use  its  privileges  and  to  conduct  its 
operations.  But  the  contrary  has  been  repeatedly  decided.  It 
must  remain  content^  with  its  present  powers  and  machinery 
however  defective  they  may  be ;  or  application  for  the  increase 
and  improvement  thereof  must  be  made  in  the  first  instance  at 
the  expense  and  risk  of  private  members.  Such  persons  may 
secure,  by  the  insertion  of  proper  clauses  in  the  Act  for  which 
they  apply,  that  they  shall  be  recouped  by  the  corporation,  but 
such  proposed  provisions  will  evidently  be  of  no  avail  if  their 
application  is  unsuccessful.^ 

In  respect  of  the  corporations  already  considered,  and  in  the 
authorites  hitherto  cited  in  this  chapter,  the  ratio  decidendi  has 
been  the  principle  of  Ultra  Vires,  pure  and  simple.  Corporations 
have  or  have  not  been  restrained  according  as  they  were  acting  or 
proposing  to  act  in  excess  of  or  within  their  powers.  But  with  Non- 
respect  to  corporations  and    analogous  bodies  existing  for  other  <=''™™6™al 

•  With  certain  exceptions  introduced  205  ;    and  the  other  cases   cited,  post, 

by  statute,  e.g.,  "  Companies  (Memoran-  p.  402,  aud  on  analogous  points  in  chap, 

dum  of  Association)  Act,  1890."  xiv. 

^  See,  e.g.,  A.-Q.  v.  Eastlake,  11  Hare, 

B.U.V.  D   D 
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than  commercial  purposes,  a  different  principle  comes  in  and 
qualifies  the  former,  if  indeed  it  does  not  frequently  become 
the  sole  ground  of  decision.  Most  of  the  decisions,  however, 
coming  under  this  head  may  be  supported  on  the  ground  either 
of  Ultra  Vires  or  of  a  breach  of  trust. 

163.  Corporations  which  possess  their  property  under  con- 
ditions, express  or  implied,  constituting  a  trust  in 
respect  of  such  property,  may  not  out  of  their  trust 
property  pay  the  expenses  of  applications  to  par- 
liament. 

This  trust  will  be  created  in  various  ways.  Charitable  corpo- 
rations evidently  hold  their  property  upon  trust;  so  do  municipal 
corporations  within  the  statute  5  &  6  Will.  IV.  c.  76  ;  so  appar- 
ently do  all  corporations,  quasi-corporations  and  bodies  which 
have  been  called  into  being  for  the  accomplishment  of  public 
pui-poses.  However  the  trust  be  created,  it  appears  that  each 
and  every  application  to  parliament  at  the  expense  of  the  trust 
funds  will  amount  to  a  breach  of  trust,  and  be  restrained.^ 

A  late  case  is  A.-Q.  v.  West  Hartlepool  Imp.  Com'rs.^  This 
was  an  information  at  the  relation  of  certain  ratepayers  to  restrain 
the  defendants  from  applying  the  rates  and  funds  under  their 
control  in  payment  of  the  costs  and  expenses  incurred  by  them  in 
the  promotion  of  a  bill  in  parliament  to  extend  the  area  of  their 
district.  Their  existing  Act  empowered  them,  inter  alia,  to  "  do 
all  acts,  matters,  and  things  for  promoting  the  health,  comfort, 
and  convenience  of  the  inhabitants."  James,  V.-C,  being  of 
opinion  that  these  words  did  not  include  the  power  of  applying 
to  parliament,  and,  moreover,  that  the  case  was  governed  by 
A.-G.  V.  Andrews  and  A.-G.  v.  Eastlake,  granted  an  injunction 
as  prayed. 

There  is  however,  one  contrary  decision,  Reg.  v.  Mayor,  &c.,  of 
Liverpool,^  where  the  defendants  having  arranged  to  purchase  the 
tramways  of  a  tramway  companj',  and  as  one  of  the  terms  of 
purchase  to  pay  the  expenses  of  a  bill  promoted  by  the  company, 
were  allowed  on  the  passage  of  the  bill  to  pay  such  expenses  out 
of  the  borou£fh  funds. 


'  A.-G.  V.  Mayor,  iCr.,  of  Noi-wieh,  16 
Sim.  225,  affirmed  on  appeal,  21  L.  J. 
(Cli.)  139;  A.-G.  v.  Guardians,  A-c,  of 
Kinilhirmplmi,  17  Sim.  6  ;  A.-O.  v.  Easl- 
liilr,  U  Jlaro,  205— wliore  {per  James, 
V.-C,  10  Eq.  157),  the  Vico-Chaneollor 
Page- Wood  gave  llie  very  good  advice  to 
persons  liaviug  charge  of  Bills  of  this 


description,  to  insert  therein  among  the 
powers  given  "including,  if  necessary, 
the  power  of  applying  to  parliament ;  " 
A.-G.  V.  Andrews,  2  Mae.  &  G.  225. 
Similarly  in  the  United  States,  Coolidge  v. 
Brooklinc,  114  Mass.  592. 

2  10  Eq.  152. 

■''  21  W.  R.  674,  28  L.  T.  N.  S.  500. 
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164.  In  proper  cases  trust  corporations  will  be  authorised  by 

the  Courts  to  make  these  applications. 

The  Court  of  Chancery,  in  virtue  of  its  general  jurisdiction  over  Applications 
trusts,  frequently  itself  authorises  proceedings  to  be  taken  with  l^^  couHs.  ^ 
respect  to  the  subjects  of  such  trusts  which  would  be  altogether 
improper  if  otherwise  taken.  Among  such  proceedings  are 
included  applications  to  Parliament.  These,  if  absolutely  re- 
quired for  the  due  performance  of  the  trust  will  often,  upon 
proper  cause  shown,  be  directed  to  be  made  at  the  corporate 
expense.^ 

2.  Resisting  Applications. 

165.  Non-commercial  corporations   may  oppose   at  the  cor- 

porate expense  applications  to  the  Supreme  Legis- 
lature by  other  parties  which  directly  attack,  or 
sewhle  which  only  may  in  the  result  be  damaging  to, 
the  interests  of  the  trust  under  which  or  of  the 
persons  for  whose  benefit  they  possess  their  property. 

It  is  submitted  that  this  statement  is  correct  as  a  general  Bright  v. 
proposition.  In  Bright  v.  Norih,^  it  was  held  that  river  con- 
servators were  authorised  to  apply  a  portion  of  their  funds  in  conservators. 
watching,  and,  if  necessary,  opposing  a  bill  in  parliament  for  a 
project  lower  down  the  river,  which  was  likely  to  be  injurious  to 
the  banks  under  their  own  superintendence.  The  suit  was  by 
three  landowners  on  behalf  of  themselves  and  all  other  persons 
subject  to  be  assessed  under  the  Act  constituting  the  conservators 
against  the  lattei-.  Lord  Cottenham  observed  :  "  You  do  not  find 
on  the  face  of  the  Act  an  authority  to  apply  funds  for  that 
purpose,  because  it  is  incident  to  every  trust.  Every  trustee 
would  be  allowed  the  proper  expenses  incurred  in  defending  the 
property  entrusted  to  his  care." 

This  judgment  taken  in  its  full   significance   apparently  laid 

'  "  If  this  Court  had  sanctioned  the  ment ;  followed  in  Bower  v.   OonCrs.  of 

application  to  Parliament,  it  would  have  Sligo,  &c.,  Ir.  E.   4  C.  L.  489;  Reg.  v. 

allowed  the  corporation  the  expenses  of  Mayor,  dee..,  of  Dublin,  9   L.  T.   N.  S. 

the  application  ;  hut  if  trustees,  whether  123  ;  a.ni.A.-Q.  v.  Mayor,  dbc,  of  Brecon, 

they  be  a  public  body  or  private  in-  10  C.   D.   204,  which  contains  an  ex- 

dividuals,  think  proper  to  apply  to  Par-  haustive  examination  of  the   authorities 

liament,   without  the    sanction  of   the  by  Jessel,  M.   R.      Compare  A.-G.   t. 

Court,  to  enable  them  to  carry  into  effect  West  Hartlepool  Improvement    Oom'rs., 

a  project,  which,  however  beneficial  it  10   Eq.   152.     In  Coolidge  v.  Bookline, 

may  appear  to  be,  may  eventually  fail,  114  Mass.    592,   it  was  held    that    no 

the  Court  will  not  allow  them  to  retain  duty  is  by  law  imposed  upon  a  .town 

their  expenses  out  of  the  trust-fund. " —  to  resist,    before    the   legislature    or    a 

P«r  Shadwell,  V.-C,  in  J.-ff.  v.  ilfa2/o?-,  committee    thereof,    a    change    in    its 

(fee,  of  Norwich,  16  Sim.  225,  229  ;  ante,  boundaries,  or  its  annexation  to  another 

p.  402,  n.  1.  city  or  town  ;  and  therefore  a  town  has 

2  2  Phil.  216, 16  L.  J.  (Ch.)255,  which  no  authority  to  tax  its  inhabitants  for 

contains  the  fuller  report  of  the  judg-  expenses  incurred  in  such  proceedings. 

D  D  2 
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down  that  such  opposition  so  supported  is  not  Ultra  Vires  in 
either  the  primary  or  the  more  restricted  meaning.  There  are  also 
other  decisions  to  the  same  efifect,  viz.,  that  any  corporation, 
municipal,  charitable,  &c.,  may  resist  proceedings  which,  if 
successful,  will  prevent  the  due  discharge  of  its  own  duties  and 
A.-G.«.Mayor,  aims.  One  was  in  A.-O.  v.  Mayor,  &c.,  of  Wigan}  where  an 
&o.,  of  Wigan.  application  for  an  injunction  to  restrain  the  raising  of  a  borough 
rate  was  refused  under  the  following  circumstances :  A  bill  had 
been  introduced  into  parliament  which  would  very  materially 
diminish  the  yolume  of  water  in  the  river  running  through 
Wigan,  and  as  the  river  acted  as  a  sewer  for  the  town,  such  a 
result  would  have  been  very  detrimental  to  the  inhabitants ;  the 
corporation,  therefore,  opposed  the  bill,  and  obtained  the  insertion 
of  clauses  which  provided  for  the  restoration  of  the  water  so  ab- 
stracted. To  meet  the  expenses  entailed  by  thus  opposing  the 
Act,  the  mayor  and  corporation  proposed  to  levy  a  borough  rate, 
and  both  Page-Wood,  V.-C,  and  the  Lords  Justices,  on  appeal, 
held  that  they  were  justified  in  what  they  had  done.  Turner, 
L.  J.,  said  : — "  The  Act  of  Parliament  has  devoted  the  whole 
income  of  the  corporate  property  to  public  and  municipal  purposes. 
It  has  made  no  express  provision  for  the  expenses  which  are 
incident   to    the  protection  of  the  property,  and  it  has  left  the 

provision  for  those  expenses  to  the  general  law They  {i.e., 

the  expenses  in  question]   have  been  bond,  fide  incurred  for  the 
benefit  and  protection  of  the  corporate  property,  and  having  been 
so  incurred,  this  Court  ought  not  to  interfere  by  injunction  in  the 
present  stage  of  the  suit." 
Overseers  of  In  jRe^.  V.  White,  which  is  the  latest  case,  overseers  who,  with 

the  poor.  ^jjg  ganction  of  their  vestry,  had  incurred  expenses  in  successfully 

opposing  a  bill  which  would  have  imposed  a  charge  on  the  poor 
rates,  were  allowed  their  proper  costs  out  of  the  rates.* 

These  decisions  show  that  the  corporations  and  bodies  now  in 
consideration  may  protect  (a)  their  own  existence,  (6)  their 
property,  (c)  their  powers  and  privileges  from  attack,  and  may 
use  their  funds  for  such  purposes. 

But  these  decisions  go  no  farther,-  and  it  would  seem  that, 
under  many  circumstances,  if  not  invariably,  persons  interested 
in  or  liable  to  contribute  towards  those  funds  may  refuse  to  allow 
the  funds  to  be  devoted  even  to  opposing  in  parliament  projects 
which,  not  being  of  the  descriptions  just  indicated,  may  be  detri- 
mental, directly  or  indirectly,  to  the  corporation,  and  therefore  to 

>  Kay,  268  ;  on  appeal  5  De  G.  M.  &  2  H  Q.  B.  D.    358  ;  see  cases  there 

G.  52,  23  L.  J.  (Cli.)  433  ;  Rug.  v.  Lwh-      cited. 
field,  10  Q.  B.  534,  16  L.  J.  (Q.  B.)  333. 
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themselves.^  However,  in  most  if  not  all  of  these  decisions,  it 
will  be  observed  that  the  application  of  the  funds  themselves,  as 
such,^  in  question  has  been  limited  expressly  or  impliedly  to 
certain  defined  purposes. 

In  consequence  of  these  decisions,  particularly  the  Sheffield  Case  Statutory 
the  statute  35  &  36  Vict.  c.  91,  was  passed,  intituled  "An  Act  to  ^'^*''°"'y' 
authorise  the  application  of  Funds  of  Municipal  Corporations  and 
other  governing  bodies  ^  in  certain  cases,"  which  allows  the  costs 
of  promoting  or  opposing  Parliamentary  and  other  proceedings  to 
be  paid  out  of  the  borough  and  local  funds,  subject  to  the  condi- 
tions specified  in  the  Act. 

SECTION  IV. — AGREEMENTS   COLLATERAL  TO  APPLICATIONS  TO 
THE   SUPREME   LEGISLATURE. 

1.  Existing  and  Non-existing  Oorporations. 

Applications  to  the  Supreme  Legislature  may  be  made  either  by 
existing  corporations,  or  by  persons  on  behalf  of  and  with  reference 
to  corporations  not  in  existence,  but  intended  to  be  incorporated  by 
the  statute  for  which  the  application  is  made.  Applications  by 
existing  corporations  will  usually,  perhaps  invariably,  be  made 
with  reference  either  to  some  alteration  of  their  constitution  or  to 
the  extension  of  their  enterprise  and  the  obtaining  of  further  or 
more  extended  powers  with  a  view  to  this.  Applications  by 
persons  acting  so  far  as  they  can  on  behalf  of  a  corporation  not 
already  in  existence  will  always  be  for  the  twofold  purpose  (1)  of 
constituting  such  corporation,  and  (2)  of  vesting  in  it  the  capa- 
cities and  powers  considered  to  be  necessary  for  the  due  prosecu- 
tion of  its  enterprise. 

Whatever  the  class  of  application,  whether  on  behalf  of  an 
existing  or  a  non-existing  corporation,  the  agreements  collateral 
thereto  which  are  here  considered  will  be  substantially  the  same. 
The  substantial  differences  between  them  arise  from  the  fact  that 
in  the  case  of  an  existing  corporation  the  agreement  will  be 
entered  into  by  the  corporation  itself;  whereas  in  the  case  of  a 

1  See  Seg.  v.  Mayor,  &c. ,  of  Sheffield,  body '  in  this  Act  shall  mean  the  council 

L.  R.    6  Q.    B.  652,  and  other  similar  of  any  municiijal  borough,  the  board  of 

decisions,  anie,  pp.  401-4.  health,  local  board,  commissioners,  tnis- 

^  I.e.,  the  principle  of  these  decisions  tees,   or  other  body  acting  under  any 

may  perhaps  be  not  that  the  proceedings  general   or  local  Act  of  Parliament  for 

were  Ultra  Vires  or  a  breach  of  trust  by  the   management,  improvement,   cleans- 

the  corporations — that  even  they  might  ing,     paving,    lighting,    and    otherwise 

incur  debts  in  support  thereof — but  that  governing  places   or   districts,   and   the 

such  proceedings  could  not  be  supported,  term  '  district '  shall  mean  the  borough, 

nor  such  debts  defrayed,  out  of  the  funds  place,  township,  or  district  within  which 

contemplated.  the  governing   body   may   for  the   time 

^  Sect.    1.     "The    term    'governing  being  have  jurisdiction." 
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Ordinary 
agreements. 


Statutory 
obligations. 


non-existing  corporation  it  will  be  entered  into  by  persons  pur- 
porting to  act  on  behalf  of  the  corporation  intended  to  be  brought 
into  being,  and  it  will  be  rendered  binding  upon  it,  if  at  all,  either 
(1)  by  express  enactment  in  the  statute  when  passed,  or  (2)  by 
adoption  by  the  corporation  if  and  when  brought  into  being. 
Agreements  of  the  latter  description  have  been  fully  considered 
in  the  previous  chapter.^ 

These  agreements  will  all  of  them  be  ordinary  contractual 
agreements,  that  is,  agreements  made  expressly  or  impliedly 
between  the  two  parties,  the  corporation  (or  persons  representing 
it)  on  the  one  side,  and  the  other  contracting  party  on  the  other. 

But  arrangements  analogous  to  these,  and  in  substance  and  in 
law  amounting  to  statutory  contracts,  are  often  enacted  by 
the  statute  itself.  Sometimes  the  statute  expressly  confii-ms  an 
agreement  already  made  and  renders  it  binding  on  the  corpo- 
ration whether  already  in  existence  or  brought  into  existence  by 
the  statute.  Sometimes  clauses  are  inserted  in  the  statute  giving 
rights  to  or  imposing  conditions  in  favour  of  third  parties,  and 
when  this  is  so  such  third  parties  are  entitled  to  the  benefit  of 
these  provisions  precisely  as  if  they  had  made  with  the  corpora- 
tion an  ordinary  agreement  to  the  same  effect.  These  have  been 
already  considered  specially  and  at  some  length.^  As  regards 
these  provisions  and  their  construction,  it  is  altogether  imma- 
terial whether  the  statute  enacting  them  is  passed  on  the  ap- 
plication of  an  existing,  corporation  or  of  the  promoters  of  a 
corporation  intended  to  be  created. 

The  cases  cited  in  the  following  pages  are  cases  of  ordinary 
(not  statutory)  agreements  made  for  the  most  part  by  existing 
corporations,  but  in  a  few  instances  made  on  behalf  of  one  not  in 
existence ;  the  cases  are  not  separated  into  two  groups,  because  so 
far  as  the  immediate  subject  is  concerned  the  principles  relating 
to  the  agreements  and  determining  their  construction  are  the 
same,  or  at  least  closely  analogous. 


2.  What  are  Collateral  Agreements. 

Under  the  expression  "collateral  agreements  "  are  included  all 
the  various  agreements  and  arrangements  connected  with  or 
subsidiary  to  applications  to  the  Supreme  Legislature  whether 
relating  to  matters  prior  to  the  passing  of  the  Act  for  which 
application  is  made,  or  to  matters  to  be  transacted  afterwards. 
Some  of  these   have   already  been   considered   in   this   chapter. 


>  AnU,  pp.  367-378. 


Ante,  pp.  364-7. 
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Various  of  promoters'  engagements  are  precisely  similar  to  others 
of  them,  and  were  considered  in  the  last  chapter. 

The  whole  of  these  different  collateral  agreements,  that  is, 
agreements  collateral  to  or  connected  with  applications  to  the 
Supreme  Legislature  by  or  on  behalf  of  existing  corporations,  may 
be  thus  grouped  : — 

1.  Agreements  actually  incident  to,  and  in  a  manner  part  of,  the 
application  itself,  e.g.,  legal  and  parliamentary  costs  and  expenses 
— the  validity  of  such  agreements  and  the  liability  of  any  par- 
ticular corporation  in  respect  of  them  will  depend  on  the  capacity 
of  the  corporation  to  make  or  be  party  to  the  application ;  which 
has  been  examined  in  sections  II.  and  III.  of  this  chapter. 

2.  Transactions  (in  many  respects  closely  analogous  to  the  last) 
which  are  absolutely  preliminary,  as  in  Bateman  v.  Mayor,  dc,  of 
A  shton-under-Lyme} 

3.  Arrangements  which  though  in  a  manner  relating  to  the 
application  are  in  reality  independent  of  it,  of  which  Telford  v. 
Met.  Board  of  Tforfcs  and  JS^ew  Haven  RR.  Co.  v.  Hayden  are 
examples.* 

4.  Bribes  to  legislators,  and  other  similar  arrangements  to 
obtain  legislative  support. 

5.  Agreements  to  pay  compensation  for  personal  inconvenience, 
loss  of  amenity,  &c. 

6.  Agreements  to  construct  works,  &c.,  for  the  protection  or 
benefit  of  persons  whose  property  will  be  prejudicially  affected  by 
the  exercise  of  the  powers  proposed  to  be  created  by  the  Act  for 
which  application  is  made. 

7.  Agreements  relating  to  the  acquisition  of  property  which 
may  be  shortly,  and  usually  are,  styled  "  agreements  to  take  lands." 

Of  the  above,  4,  bribes,  &c.,  have  been  examined  at  length  in 
the  last  chapter.  What  was.  there  said  with  reference  to  these 
matters  will  apply  equally  to  any  and  every  application  to  a 
legislature.  An  arrangement  which  is  bad  in  one  case  as  being 
an  inducement  to  a  legislator  to  act  improperly  will  be  bad  in  any 
other  cases  where  the  object  or  the  tendency  is  the  same. 

Agreements  numbered  above  5  and  6,  to  pay  personal  com- 
pensation and  to  construct  accommodation  works,  were  also 
considered.  What  was  there  said  with  reference  to  these  agree- 
inents  as  being  promoters'  engagements  will  apply  with  little 
qualification  to  similar  agreements  entered  into  incident  to 
applications  to  the  Supreme  Legislature  made  by  existing  cor- 
porations.    There  is  this  difference   between  the  two  classes  of 


'  Ante,  p.  393.  -  Ante,  pp.  398-9. 
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agreements,  that  in  the  one  case  the  corporation  intended  to  be 
affected  is  in  existence,  and  therefore  (1)  it  can  protect  its  own 
interests,  and  (2)  it  is  bound  by  the  agreement  which  it  makes ; 
whereas  in  the  other  it  is  not  in  existence  at  the  date  of  any 
particular  agreement,  and  therefore  (1)  it  is  not  bound  by  the 
mere  agreement,  and  (2)  if  and  when  the  attempt  is  made  to 
render  it  liable  on  the  agi-eement  it  may  be  able  to  set  up  (among 
other  defences)  that  the  agreement  is  altogether  one-sided  and 
inequitable.  Assuming,  however,  that  an  agreement  of  the  kind 
in  consideration  was  binding  on  an  existing  and  a  similar  agree- 
ment has  become  binding  on  a  corporation  which  has  come  into 
existence  since  its  date,  the  construction  and  effect  of  the  two 
will  be  substantially  if  not  exactly  the  same. 

There  remains  the  group  numbered  7,  agreements  to  take  lands. 
These  have  not  yet  been  particularly  considered.  They  have  in 
various  instances  been  subjected  to  somewhat  peculiar  con- 
structions by  the  court  and  therefore  they  require  a  special 
examination. 


These  collateral 


Act. 


3.  AgreeTnents  to  take  lands} 

166.  Agreements  of  this   description   will   be  binding   only 
agreements  when  made  conditional  upon  the  passing  of  the  Act. 

must  be  con 

litionai  on  the  There  is,  perhaps,  no  positive  decision  to  this  effect,  but  the 
proposition  is  correct  upon  principle,  and  it  is  supported  by  the 
dicta  in  many  cases.^  Reference  may  be  made  to  the  decision 
and  the  judgments  in  Taylor  v.  Chichester,  d:c.,  By.  Co.? 
and  in  particular  to  the  language  of  Hatherley,  L.  C*  The 
facts    in    this   case    were    as    follows ; — The    defendants,   being 

1  Meaning  agreements  by  existing  cor-  directors,   on  the  other  hand,  were  in- 

porations  proposing  to  add  to  or  extend  competent  to  enter  into  it  on  behalf  of 

their  enterprise,    and    relating   to   such  the   company  ?      Dependent    as   it   was 

proposed  extension,  and  not  to  the  exist-  entirely  on  the  passing  of  the  Act,  he  would 

ing  enterprise.  have  a  right  to  contemplate  it  exactly  as 

''  SeeC/agcv.  Keirmcirlrt  Sy.  Co.,  18  if  the   Act   had   been   passed,    and   the 

Q.  B.  457  ;  Prestonv.  Lirerpool,  di:,By.  agreement  had  been  entered  into  under 

Co.,  5  H.   L.  C.   605;  Maunsdl  y.  Mid-  its  powere — though,  in  fact,  the  powei-s 

Jan'd  O.  W.  (Ireland)  Ry.  Co. ,  1  H.  &  M.  had  to  be  obtained  before  the  agreement 

130  ;   New  Haven,  <Cc.,  Co.  v.  Haydcn,  could  have  any  force  ov  validity.     He, 

107  Mass.  626.  accoi-dingly,  would  find  individuals  in- 

3  L.  E.  4  H.  L.  628,  638-9.  corporated  as  a  company,  with  the  ordi- 

*  Hatherley,  L.  C,  after  stating  the  nary  powei-s  of  purchasing   lands  and 

]iositian  of  affairs  at  the  limo  tlio  coven-  paying     compensation     in     respect     of 

ants  in  question  were  cntorod  into,  jiro-  damtige,  paying  it   out   of  their  funds. 

,,|,,.ded  ; — "Now  what  was  there  iu  that  'Wheu  I   say  out  of  their  funds,   I  will 

state    of   I'ircuuistancos,    assuming    tlie  state  in  a  few  moments  what  exactly  con- 

Agrocmcnta         |,ill  j.hssimI  (the  iigrocntont  being  founded,  stitutes   the   character   of    those  funds. 

( litiuiial  on     (,s  it  is  founded,  wholly  on  the  condition  The    company    was     in     existence,    its 

the  Actaie          of  its  passing),   what  was  there  on  the  directors  were  persons  capable  of  entering 

jici  IVctly  goc.d.     f(ico  (if  this  state  of  things  to  make  it  into  engagements  under  a  common  seal — 

apparent  to  Sir  Charles  Tiiylor,  that  he,  engagements  conditioned  of  course,  upon 

on   the   one   liand,  was   incuniiietent  to  obtaining  powers,  but  in  a  state  in  which 

enter  into  such  a  coutiact,   or  tljat  the  they  could  enter  into  a  contract  subject 
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about  to  apply  to  Parliament  for  an  Act  to  sanction  a  branch 
railway  which  would  pass  through  the  plaintiff's  property, 
entered  into  articles  of  agreement  with  him,  in  the  second 
of  which  they  covenanted  to  purchase  from  him  (he  covenant- 
ing to  sell)  at  the  price  of  £2000  the  land  required,  &c.,  and  in 
the  third  to  pay  to  him  within  three  calendar  months  of  the  bill 
passing  the  further  sum  of  £2000,  "  as  and  for  a  personal  compensa- 
tion to  him  for  the  annoyance,  inconvenience,  and  disturbance,  &c., 
which  he  has  sustained  and  may  or  will  sustain  in  respect  of  the 
sporting  and  preservation  of  game  upon  his  said  estate,  by  or  in 
consequence  of  the  construction  of  the  said  intended  railway,  and 
of  the  parliamentary  and  other  surveys  and  other  works  connected 
therewith  and  incidental  thereto."  Each  of  the  stipulations  began  : 
"  In  the  like  event,"  i.e.,  "  of  the  said  bill  in  its  present  or  any 
amended,  modified,  or  altered  form  with  the  like  object  being 
passed  into  an  Act  in  the  present  session  of  Parliament."  The 
bill  did  pass,  and  on  action  brought  by  Sir  Charles  Taylor  for 
the  iG2000,  the  price  of  the  land  set  forth  in  the  second  clause, 
and  £2000  stipulated  for  in  the  third  clause,  the  House  of  Lords 
held  that  the  agreement  was  not  Ultra  Vires  and  therefore  was 
binding. 

In  connection  with  this  question  of  the  legality  of  contracts  for  Contracts  to 
the  acquisition  of  lands  which  are  made  dependent  on  the  passing  view  of  an  Act 
of  an  Act,  Lord  Wensleydale,  in  Scottish  North-Eastern  By.  Co.  "*  Parliament. 
V.  Stewart}  laid  down  broadly  that  "no  objection  can,  I  think,  be 
made  on  the  Ultra  Vires  doctrine  to  a  contract  by  a  company  who 
wish  to  alter  one  of  the  branches  of  its  railroad,  and  are  about  to 
apply  to  Parliament  for  authority  to  do  so,  engaging  to  purchase 
land  from  a  neighbouring  proprietor  if  they  should  obtain  their 
Act.     The  contract  to  purchase  land  in  this  case  will  therefore,  I 
think,  probably  prove  valid." 

167.  These  agreements  will  be  good  only  when  they  relate  to  The  agreements 

the  subject-matter  of  the   Bill,    and   are   within   its  ^e^gu'bject-*"' 

contemplated  provisions  or  the  additional  powers  or  matter  of  the 
enterprise  intended  to  be  conferred  or  authorised  by  it. 

to  that  condition.     He  found  them  in  to  the  purposes  authorised  by  that  Act. 

possession  of  an  Act  whereby  they  were  It  is  not  necessai-y  to  read  the  clauses  to 

authorised  to  make  a  certain  line  of  rail-  that  effect :  they  are  always  inserted  in 

way ;  he  found  them   about  to   extend  every   Railway  Act.     These    clauses  re- 

that  line.     He  must  be  taken   to  have  strained  them  from  applying  their  capital 

made  his  engagement  entirely  subject  to  to   anything  but   the    original    railway 

their  obtaining  the  Act  authorising  them  which,  under  its  powers,  they  brought 

to  do  so.     When  we  come  to  that  Act  we  into  existence,  so  they  sought  new  powers 

find  that  they  meant  to  raise  a  larger  to  raise  additional  capital  to  make  a  new 

amount  of  capital  than  they  before  pos-  line." 
sessed.     Their  first  Act,  of  course,  re-  i  3  Macq.  382,  416. 

strained  the  application  of  their  capital 
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The  arraDgements  in  question  must  relate  to  matters  within  the 
enterprise  or  powers  authorised  by  the  new  Act.  A  corporation 
may  not  engage  in  any  transaction  not  incidental  to  its  enterprise  ; 
and  this  rule  invalidates  transactions  collateral  to  applications  to 
Parliament,  exactly  in  the  same  way  as  other  transactions.  A 
railway  company  or  a  gas  works  proposing  to  extend  its  enterprise 
through  White  Acre  estate  of  a  person,  could  not  validly  agree  to 
take  lands  or  to  erect  works  thereon  belonging  to  the  same  person 
situate  in  another  locality,  unconnected  with,  untouched  by  the 
extended  enterprise.  But  it  is  sufficient  if  any  portion  of  the 
subject-matter  of  the  agreement  is  within  the  Act  with  reference 
to  which  it  was  made.  In  Eastern  Counties  Ry.  Co.  v.  Hawkes} 
only  two  acres  of  the  claimant's  land^  were  within  the  line  of 
railway  as  actually  authorised. 

Are  binding  168.  Being  SO  contingent  upon  the  Act  and  relating  to  the 

theAo^passIng'^  extended  enterprise  or  powers,  these  agi-eements  will  be 

binding  and  enforceable  immediately  on  the  Act  pass- 
ing, unless  they  are  conditional  upon  some  other  event. 

This,  understood  in  all  its  import,  is  a  strong  proposition,  but  it 
is  fully  established.  It  amounts  to  this,  that  if  a  corporation 
agrees  to  take  land,  pay  for  damage,  &c.,  admittedly  connected 
with  the  extension  of  its  enterprise  or  powers,  then  immediately 
on  the  passing  of  the  extension  statute,  and  before  the  taking  of 
the  land,  or  the  commission  of  the  damage, — which  indeed  from 
subsequent  circumstances  may  never  be  requii-ed  foi",  or  committed 
about,  the  purposes  of  the  enterprise — the  other  contracting  party 
can  enforce  performance  of  his  contract. 

The  principles  and  reasoning  whereby  the  validity  of  such  agree- 
ments is  established  have  been  clearly  expressed  by  Lord  Westbury, 
in  Taylorv.  Chichester  S  Midh^lrst  Ry.  Co.^  "  Can  it  be  contended 
that  directors  of  a  railway  company  can  never,  before  they  com- 
mence their  works,  enter  into  an  agreement  to  take  lands  unless 
they  make  that  agreement  conditional  upon  the  land  being 
required?  If  such  a  proposition  can  be  maintained,  then  un- 
doubtedly it  is  unnecessary  to  inquire  whether  the  agreement  is 
in  terms  conditional  or  not,  for  the  Act  of  Parliament  would  then 
disable  them  from  entering  into  any  but  conditional  agreements. 
Now  is  there  any  trace  of  any  such  enactment  in  the  Acts  of 
Parliament  P     Nothing  of  the  kind.    The  landowner  is  empowered, 

1  5  H.  L.  C.  831.  Ry.  Co.   v.  Eawkes,  5  H.   L.    C.    331  ; 

2  See  report  in  1  D.  G.  M.  &  G.  743-4.        Webb  v.  Direct  London,  die.,  Ry.  Co.,  1 
'  L.  R.  4  H.  L.  628,  646-7  ;  Bland  v.       Be  G.  M.  &  G.  521. 

CrowUii,  6  Ex.  622  ;    Eastern   Courtiies 
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and  tbe  directors  are  empowered  to  enter  into  a  private  agreement 
■without  resorting  to  compulsory  purchase.  No  time  is  stipulated 
for  the  making  of  that  agreement.  It  is  not  incumbent  upon  the 
directors  to  wait  and  see  what  they  may  require  when  their  line 
reaches  a  particular  point  of  the  lands  of  the  individual  with  whom 
they  have  to  deal,  but  they  are  at  perfect  liberty  by  the  Act  of 
Parliament  to  anticipate  the  making  of  the  line,  and  to  enter  into 
agreements  accordingly,  so  long  as  the  agreements  affect  a  matter 
which  comes  clearly  within  the  scope  of  their  powers,  and  the  lands 
are  property  which"  they  are  clearly  empowered  and  authorised  to 
take  for  the  purposes  of  the  railway.  As  it  has  been  pointed  out, 
it  would  be  most  mischievous  to  railway  companies  themselves 
if  we  were  to  construe  Acts  of  Parliament  as  giving  them  only 
conditional  and  contingent  powers  ;  it  would  at  once  put  an  end 
to  the  possibility  of  their  dealing  advantageously  and  effectively 
with  landowners.  If  they  could  enter  only  into  conditional  agree- 
ments, every  landowner  would  wait  until  the  railway  approached 
his  land.  He  would  then  have  the  directors  at  this  disadvantage, 
that  unless  they  yielded  to  his  terms,  they  would  be  unable  to  go 
on  with  their  undertaking.  It  would  therefore  be  a  very  unhappy 
thing  for  railway  companies  if,  by  our  interpretation  of  the  Act, 
we  were  to  adopt  what  has  been  contended  for,  namely,  that  the 
directors  are  not  authorised  to  enter  into  any  agreements  but  such 
as  they  shall  hereafter  be  enabled  to  perform  by  making  the 
railway  for  which  the  agreements  refer." 

Of  course  it  is  quite  possible  for  an  agreement  to  be  really  Agreements 
conditional  upon  land  being  taken  or  some  other  act  being  done  takingthe  °" 
by  the  company  contracting.     If  so,  there  is  no  contract  which  the  l^d,  &c. 
other   side    can    call   upon   the   company  to   perform   until   the 
happening  of  such  condition.     This  was  decided  by  the  Common  Decision  at 
Law  Courts  to  be  the  true  construction  of  the  agreement  sued  on  ^"^^^^  ^*^- 
in  Gage  v.  Newmarket  Ry.  Co}    The  clause  there  relied  on  by 
the  plaintiff  was  :  "  That  in  the  event  of  the  bill  hereinbefore 
mentioned  being  passed  in  the  present  session  of  Parliament,  the 
said  company  shall,  before  they  shall  enter  upon  any  part  of  the 
lands  of  the  said  Sir  Thomas  Eokewood  Gage,  in  the  said  county 
of  Suffolk,  pay  to  the  said  Sir  Thomas  Rokewood  Gage,  his  heirs 
or  assigns,  the  sum  of  £4900  purchase-money,  for  any  portion  of 
his  lands,  not  exceeding  forty-three  acres,  which  the  said  company 

1  18  Q.  B.  457,  21  L.  J.  Q.  B.  398.  v.  Uverpool,  &c.,  Ry.   Co.,  5  H.   L.  C. 

Compare   Webb  v.  Direct  London,   <5:c.,  605,   25   L.   J.   (Ch.)   421;  and   Scottish 

By.  Co.,  1  De  G.  M.  &  G.  621,  21  L.  J.  North  Eastern  Ry.  Co.,  3  Macq-.  382,  in 

Ch.  337;  Stuart  y.  L.  &  N.  W.  Ry.  Co.,  each  of  whidi  the  agreements  were  con- 

1  De  G.  M.  &  G.  721  :  where  the  agree-  ditional. 
ments  were  not  conditional,  with  Preston 
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may,  under  the  powers  of  their  Act,  require  and  take  for  the 
purposes  of  their  undertaking."  Lord  Campbell,  C.  J.,  in  deli- 
vering the  judgment,  said  :  "  The  £4900  is  declared  to  be  the 
purchase-money  for  the  land  to  be  required  and  taken  ;  and  the 
only  time  of  payment  mentioned  is  before  the  company  enter  on 
the  land.  Therefore,  if  no  land  is  required  or  taken,  and  the 
company  never  enter  on  any  part  of  the  land,  there  seems  great 
difficulty  in  saying  that  there  has  been  a  breach  of  covenant  in  not 
paying  the  money." 

Agreements  so  169.  Being  SO  contingent  on  the   Act,  agreements   of  this 

conditional  may  description  will  be  binding,  provided  any  part  of  the 

be  good  though  r  ....  .   . 

110  land  taken  subject-matter  thereof  be  withm  the  provisions  oi  the 

^°'  Act  as  finally  passed. 

Bills  undergo  many  modifications  in  Parliament.  It  not  seldom 
happens  that  what  is  authorised  by  the  Act  is  %ery  different  from 
what  was  contemplated  by  the  original  Bill,  so  different  that  the 
subject-matter  of  agi'eements  collateral  to  the  Bill,  (which  agree- 
ments were  entirely  within  the  purview  of  the  Bill  as  drafted 
and  of  the  extended  enterprise  and  powers  intended  to  be 
authorised  by  the  Bill)  is  outside  and  unconnected  with  the 
extended  enterprise  and  powers  actually  authorised  by  the  statute 
as  passed.     What  then  ?    What  becomes  of  these  agreements  ? 

It  might  have  been  thought  that  in  such  case  the  agreements 
would  by  operation  of  law  become  void  ;  but  the  above  proposi- 

Eastern  Coun-    tion  seems  correct  upon  the  authority  of  Eastern  Counties  Ry.  Co. 

ties  Ry.  Co.  v.  y  Hawlces}  The  appellants,  having  a  bill  before  Parliament  for 
enabling  them  to  make  a  railway  from  W.  to  S.,  entered  into  an 
absolute  agreement  with  Hawkes,  a  landowner  on  the  proposed 
line,  in  consideration  of  his  withdrawing  Iiis  opposition  to  the  bill, 
to  purchase  a  house  and  six  acres  of  land,  which  stood  settled  on 
him  for  life,  with  remainders  over,  for  the  price  of  £8000,  and 
£,5000  additional  by  way  of  compensation,  and  undertook  to  obtain 
all  such  powers  and  to  do  all  such  acts  as  would  enable  Hawkes 
to  sell  the  estate.  The  bill  was  passed,  containing  no  special 
powers  as  to  Hawkes'  estate,  but  the  company,  under  their  com- 
pulsory powers,  could  have  taken  two  acres  of  the  estate  as  within 
tlieir  line  of  deviation.  No  funds  were  raised  under  the  Act, 
and  no  part  of  the  line  was  commenced.  The  company  having 
totally  abandoned  the  line,  sent  a  notice  to  Hawkes  that  they 
should    not   require    his    estate.      Upon   a  bill   filed  by  Hawkes 

1  .'•i  II.  L.  C.  831,  349  ;  affirming  the  77.  Compare  GreenJialgh  v.  Manchester, 
iiulgimints  of  Knif,'ht-Bruee,  V.-C,  and  <(■<•.,  Ry.  Co.,  3  My.  &  Ci-.  I&i;  Bland  v. 
L»nl  St.  Lconnnls,  L.  C,  22  L.  J.  (Ch.)       Civwlnj,  6  Ex.  622. 
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against  the  company  before  their  compulsory  powers  had  expired, 
both  the  Vice-Chancellor  and  the  Lord  Cliancellor  decided  that 
the  contract  was  good  and  binding  upon  the  company.  The  latter 
then  finally  appealed  to  the  House  of  Lords,  who  also  held  the 
contract  to  be  neither  illegal  nor  Ultra  Vires—"  it  was  to  apply  the 
funds  of  the  company  to  purposes  within  the  scope  of  its  original 
incorporation "  1 — and  therefore  affirmed  the  decree  for  specific 
performance  thereof.  This  is  a  very  strong  case — the  sum  to  be 
paid  was  exorbitant ;  the  company  was  not  by  the  bill  which 
passed  compellable  to  take  any  of  the  land  referred  to  ;  in  fact, 
none  of  it  was  taken,  and  the  line  was  abandoned,  so  that  the 
company  received  absolutely  nothing  for  their  outlay.  Yet 
specific  performance  was  decreed,  thus  showing  that  the  House 
of  Lords  were  satisfied,  not  only  as  to  the  clearness  of  plaintiff's 
title  at  law  and  his  right  in  equity,  but  also  that  an  action  for 
damages  would  not  give  him  full  compensation. 

4.  Discharge  of  Collateral  Agreements. 

Assum.ing  that  the  exact  nature  and  incidents  of  the  agreements, 
arrangements  or  provisions  in  investigation  are  determined,  and 
that  the  exact  position  of  the  corporation  with  respect  to  them  is 
established,  the  further  question  arises — Out  of  what  funds  are 
these  agreements,  &c.,  and  the  liability  upon  them,  to  be  discharged  ? 
The  answer  depends  mainly  if  not  entirely  on  these  considerations, 
and  would  seem  to  be  as  follows,  namely  :  ^ — 

(1.)  The  contract,  &c.,  may  relate  to  the  existing  enterprise  of 
the  corporation  making  the  application — in  such  case  the  liability 
arising  will,  any  peculiar  circumstances  apart,  be  payable  out  of 
the  corporate  funds  just  the  same  as  any  other  analogous  liability. 

(2.)  Or  the  contract  may  relate  to  and  affect  only  an  independ- 
ent addition  to  or  extension  of  the  existing  enterprise  of  the 
existing  corporation — in  such  case  no  doubt  the  liability  cannot  be 
defrayed  out  of  the  existing  capital  and  funds.  Such  a  proceeding 
would  be  Ultra  Vires,  as  is  admitted  by  the  Lord  Chancellor  and 
by  Lord  Westbury  in  Taylor  v.  Chichester  &  Midhurst  Ry.  Co? 
"  Their  first  Act  of  course  restrained  the  application  of  their  capital 
to  the  purposes  authorised  by  that  Act  ....  so  they  sought  new 

1  5  H.  L.  C.  331,  349.  '  L.  E.  4  H.  L.  639  ;    Caledonian  Ry. 

2  Of  course  the  contract,  &c.,  may  Co.  v.  Solway  Jvmction  By.  Co.,  ante, 
affect  a  corporation  not  previously  in  p.  394.  Compare  Bagshaw  v.  Eastern 
existence  but  incorporated  by  the  statute  Union  By.  Co.,  2  Mac.  &  G.  389,  where 
in  question — in  such  case  no  doubt,  if  the  a  company  empowered  by  two  distinct 
contract,  &c.,  imposes  any  liability,  actual  Acts  to  make  two  different  lines  of  rail- 
or  contingent,  on  the  corporation,  the  way,  waa  restrained  from  applying  the 
corporate  funds  when  they  are  created  capital  raised  under  one  Act  to  the  line 
will  be  liable.  authorised  by  the  other. 
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powers  to  raise  additional  capital  to  make  a  new  line."  Conse- 
quently the  new  Act  must  provide  either  that  the  old  capital  shall 
be  liable  for  the  contracts,  &c.,  made  with  reference  to  the  new  Act, 
which  provision  would  be  perfectly  legal  and  constitutional  in  this 
country,  and  is  often  inserted,  especially  in  Acts  modifying  the 
constitution  of  existing  companies  or  adding  to  their  powers  or 
enterprise,  but  which  appears  to  be  of  doubtful  validity  in  the 
United  States ;  ^  or  that  new  capital  may  be  raised. 

SECTION  V. — ^APPLICATIONS   TO   FOREIGN  LEGISLATURES. 

By  a   "foreign    legislature"   is    meant    the    legislature  of  a 
country  or  state  other  than  that  in  pursuance  of  which  a  corpora- 
tion has  been  created.     At  the  present  time  many  corporations 
are  called  into  being  in  one  country,  where  probably  their  head 
office  and  staff  are  retained,  for  the  express  purpose  of  carrying  on 
business  in  another  country;  and  also  in  the  course  of  trading 
numerous  other  corporations  necessarily  find  themselves  transacting 
business  either  systematically  or  as  casual  transactions  in  countries 
or   States    other   than   those    where   they   are    domiciled.     It   is 
submitted  with  regard  to  all  such  corporations  that — first,  if  and 
when  they  may  propose  to  apply  or  become  parties  to  applications 
to  the  supreme  legislature  of  the  country  or  state  wherein  they 
are  incorporated,  the  principles  enunciated  in  this  chapter  apply 
without  qualification  ;  and  that  secondly,  if  and  when   any  cor- 
poration proposes  to  apply  or  become  party  to  applications  to  the 
supreme  legislature  of  a  country  or  state  in  pursuance  of  whose 
laws  it  is  not  incorporated,  that  is  to  a  foreign  legislature,  then  it 
can  do  so  only  as  and  when  and  in  so  far  as  it  has  in  its  constating 
instruments,  or  by  necessary  implication  therefrom,  the  necessary 
powers  to   do  this.     A  corporation  has  no  constitutional  rights 
with  respect  to  such  foreign  legislature   even  when  it  may  be 
carrying  on  business  within   its  own   dominion.     Indeed  many 
countries  refuse  to  recognise  for  the  purpose  of  legal  proceedings 
corporations  created  by   other   countries,    unless   and   until  pro- 
ceedings are  taken  to  register  such  corporations  or  to  make  them 
•     represented  by  attorneys  in  the  country  in  which  it  is  proposed 
that  they  should  act. 

No  doubt  in  any  case  where  proceedings  are  taken  in  or  before 
the  legislature  of  any  country  or  state  in  which  a  corporation  is 
engaged  in  carrying  on  business,  whether  such  legislature  is  or 
is  not  a  ''  foreign  "  one  as  above  explained,  for  the  purpose  or  which 
will  have  the  necessary  effect  of  taking  away  property  actually 

'  See  ante,  pp.  391-2. 
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belonging  to  such  corporation,  or  abrogating  or  altering  contracts 
which  it  is  entitled  to  enforce,  then  such  corporation,  certainly 
if  it  is  a  commercial  one,  can,  without  any  express  power  in  this 
behalf,  adopt  all  reasonable  means  for  protecting  itself,  its  property, 
or  rights  against  the  threatened  attack. 

The  jurisdiction  in  these  cases  is  illustrated  by  Bill  v.  Sierra  Bill  v.  Sierra 
Nevada  Lake,  &c..  Go}  Here  a  company  had  been  incorporated  &c^*co.  ^  ^' 
in  California,  for  purposes  connected  with  land  in  that  country ; 
but  nearly  all  the  shareholders  were  resident  in  England.  A 
resolution  was  passed,  at  a  meeting  of  English  shareholders, 
authorising  the  officials  to  take  steps  for  increasing  the  preference 
shares  to  an  extent  not  allowed  by  the  existing  constitution  of  the 
company.  One  of  the  shareholders  objecting  to  the  creation  of 
these  preference  shares,  filed  a  bill  to  restrain  the  company  and 
its  directors  from  issuing  them.  It  appeared  that  there  was  no 
intention  to  create  the  preference  shares,  except  with  the  sanction 
of  the  Californian  Legislature.  The  Lord  Justices  discharged  an 
order  of  the  Vice-Chancellor,  and  decided  that  an  injunction  ought 
not  to  be  granted  to  restrain  the  company  from  acting  on  the 
resolution,  holding  that  the  Courts  will  not  in  general  restrain 
parties  from  applying  to  the  legislature,  whether  of  this  or  of  a 
foreign  country  ;  but  it  was  intimated  that  probably  this  would 
not  be  allowed  at  the  corporate  expense. 

'  1  De  G.  F.  &  J.  177. 
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SECTION  I. — GENERAL  STATEMENT. 

It  is  now  fully  established  that  a  corporation  can  by  itself  or  it.s 
agents  commit  most  varieties  of  torts,  and,  consequently,  expose 
itself  to  actions  for  the  same.  At  first  sight  it  would  seem  that 
such  acts  must  ex  necessitate  rei  be  Ultra  Vires,  that  torts  and 
crimes  cannot  by  any  species  of  reasoning  be  brought  within  the 
objects  for  the  attainment  of  which  a  number  of  individuals  are 
incorporated.  This  is  true  enough,  but  it  is  only  one-half  of  the 
case.  The  fallacy  consists  in  assuming  that  torts  and  crimes  are 
all  necessarily  wilful,  and  in  overlooking  the  fact  that  in  the 
pursuit  of  its  legitimate  business  a  corporation  may  from  its  own 
inadvertence  or  the  malice  or  negligence  of  its  agents  do  or  concur 
in  acts  or  proceedings  which  in  law  are  torts  or  crimes.  The 
argument  has  been  met  and  the  fallacy  exposed  on  several 
occasions.  Thus  in  Ranger  v.  G.  ir.  Ry.  Co.}  Lord  Cottenham 
said :  "  Strictly  speaking,  a  corporation  cannot  itself  be  guilty  of 
fraud.  But  where  a  corporation  is  formed  for  the  purpose  of 
carrying  on  a  trading  or  other  speculation  for  profit,  such  as 
forming  a  railway,  these  objects  can  only  be  accomplished  through 
the  agency  of  individuals  ;  and  there  can  be  no  doubt  that  if  the 
agents  employed  conduct  themselves  fraudulently,  so  that  if  they 
had  been  acting  for  private  employers,  the  persons  for  whom  they 
were  acting  would  have  been  affected  by  their  fraud,  the  same 


1  5  11.  L.  C.  72.    Compare  per  Chelms- 
ford, L.   C,  in  Royal  British  Bank,  ex 


parte  Nicol,  28  L.  J.  (Ch.)  267,  264-5. 
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principles  must  prevail  where  the  principal  under  whom  the  agent 
acts  is  a  corporation."  ^ 

In  respect  of  liability  for  torts  under  ordinary  circumstances  Mercantile 
and  apart  from  questions  of  Ultra  Vires,  it  makes  no  difference,  '''"■po™*''"'^- 
whether  the  corporation  is  a  mercantile  one  making  profits  out  of 
its  undertaking,  or  exists  merely  for  public  purposes.  In  the 
latter  case,  as  in  the  former,  it  is  equally  under  obligations  to 
all  persons  with  whom  it  may  come  into  contact,  and  is  bound 
so  to  carry  on  its  affairs  as  to  keep  within  its  powers,  and  not  to 
cause  injury  to  others.  Failing  this,  it  is  liable  for  the  damage 
resulting.^ 

Under  the  same  circumstances  the  various  boards  of  commis-  Pablio  boards 
sioners,  and  other  similar  bodies  appointed  to  conduct  and  carry 
out   public   improvements,  and  deriving   therefrom    no  personal 
advantage   whatever,  will,  in  their  corporate  or  quasi-corporate 


'  To  the  same  effect  the  Supreme 
Court  of  the  United  States  have,  in  a 
learned  judgment,  Philadelphia,  <fcc.,  RR. 
Co.  T.  Quigley,  21  How.  209,  laid  down 
— "The  defendants  contend  that  they 
are  not  liable  to  be  sued  in  this  action 
[i.e.  libel] ;  that  theirs  is  a  railroad  cor- 
poration, with  defined  and  limited 
faculties  and  powers,  and  having  only 
such  incidental  authority  as  is  necessary 
to  the  full  exercise  of  the  faculties  and 
powers  granted  by  their  charter  ;  thai 
being  a  mere  legal  entity,  they  are  incap- 
able of  malice,  and  that  malice  is  a 
necessary  ingredient  in  a  libel ;  that  this 
action  should  have  been  instituted  against 
the  natural  persons  who  were  concerned 
in  the  publication  of  the  libel.  To  sup- 
port this  argument  we  should  be  required 
to  concede  that  a  corporate  body  could 
only  act  within  the  limits,  and  according 
to  the  faculties  determined  by  the  act  of 
incorporation,  and  therefore  that  no 
crime  or  offence  can  be  imputed  to  it. 
That  although  illegal  acts  might  be  com- 
mitted for  the  benefit,  or  within  the  ser- 
vice of  the  corporatiou,  and  to  accomplish 
objects  for  which  it  was  created  by  the 
direction  of  their  dominant  body,  that 
such  acts  not  being  contemplated  by  the 
charter,  must  be  referred  to  the  rational 
and  sensible  agents  who  performed  them, 
and  the  whole  responsibility  must  be 
limited  to  those  agents,  and  we  should 
be  forced  as  a  legitimate  consequence  to 
conclude  that  no  action  ex  delicto,  or  in- 
dictment will  lie  against  a  corporation 
for  any  misfeasance.  But  this  conclusion 
would  be  entirely  inconsistent  with  the 
legislation  and  jurisprudence  of  the  States 
of  the  Union  relative  to  these  artificial 
persons.  Legislation  has  encouraged 
their  organisation,  as  they  concentrate 
and  employ  the  intelligence,  energy,  and 

B.U.V. 


capital  of  society  for  the  development  of 
enterprises  of  public  utility.  There  is 
scarcely  an  object  of  general  interest  for 
which  some  association  has  not  been 
formed,  and  there  are  institutions  whose 
members  are  found  in  every  part  of  the 
Union,  who  contribute  their  efforts  to  Libel, 
the  common  object.  To  enable  imper- 
sonable  beings — mere  legal  entities  which 
exist  only  in  contemplation  of  law — to 
perform  corporal  acts  or  deal  with  per- 
sonal agents,  the  principle  of  representa- 
tion has  been  adopted  as  a  part  of  their 
constitution.  The  powers  of  the  corpor- 
ation are  placed  in  the  hands  of  a 
governing  body  selected  by  the  members, 
who  manage  its  affairs,  and  who  appoint 
the  agents  that  exercise  its  faculties  for 
the  accomplishment  of  the  object  of  its 
being.  But  these  agents  may  infringe 
the  rights  of  persons  who  are  unconnected 
with  the  corporatiou,  or  who  are  brought 
into  relations  of  business,  or  intercourse 
with  it.  As  a  necessary  correlative  to 
the  principle  of  the  exercise  of  corporate 
powers  and  faculties  by  legal  represen- 
tatives is  the  recognition  of  a  corporate 
responsibility  for  the  acts  of  those  repre- 
sentatives. .  .  .  The  result  of  the  cases  „ 
is  that,  for  acts  done  by  the  agents  of  a  J^orporations 
corporation,  either  m  contractu  or  m 
delicto,  in  the  course  of  its  business  and 
of  their  employment,  the  corporation  is 
responsible  as  an  individual  is  responsible 
under  similar  circumstances." 

2  Southampton  &  Itchin  Bridge  Co.  v. 
Southampton  Local  Board,  8  E.  &  B.  801, 
28  L.  J.  (Q.  B.)  41 ;  Ruck  v.  JVilliains, 
3  H.  &  N.  308  ;  Brownloio  v.  Metropol. 
Board,  16  C.  B.  (B".  S.)  546  ;  Shaw, 
Samll,  &c.,  Co.  v.  Timaru  Harbour 
Board,  N.  Z.  L.  R.,  6  C.  A.  4.56  ;  City 
of  Jolietv.  Harviood,  29  Amer.  17,  86 
111.  110. 
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capacity— unless   expressly   by   statutory   provision  relieved— be 
responsible  to  the  parties  injured.^ 
Corpcvitions  Corporations  may  act  directly  by  resolutions  in  General  Meeting, 

acting  directly  ^^^  j^j^-g  ^^  ^g^  ^^  directing  acts  which  are  wrongs  as  by  entering 
into  contracts.  The  vast  majority  of  corporate  transactions  are 
however  done  and  carried  on  through  agents.  The  position  of 
agents  and  their  capacity  of  binding  corporations  for  whom  they 
are  consequently  all  important. 

SECTION   11.— RESPONSIBILITY   OF   CORPORATIONS   IN   TORT   FOR 
THE   ACTS    OF   THEIR   AGENTS. 

First. — General  principles  of  Liability. 

170.  Corporations  are  liable,  at  least  at  law,  for  torts  of  all 
descriptions  committed  by  their  duly  constituted  agents 
in  the  conduct  of  the  corporate  business  or  of  matters 
incidental  thereto. 

The  act  which  has  resulted  in,  or  which  is  complained  of  as 
being,  a  tort  must  have  been  done  in  the  course  of  or  in  connec- 
tion with  the  corpoi-ate  business.  In  addition,  the  agent  must  be 
acting  within  his  own  ^  authority.  It  is  upon  this  latter  point  that 
the  most  difficult  questions  in  respect  of  torts  arise  as  to — first,  when 
the  agent  can  be  deemed  to  have  acted  as  such  so  as  to  bind  his 
principal ;  and,  secondly,  as  to  the  extent  of  his  own  authority, 
and  more  especially  of  his  implied  authority. 

It  is  submitted  that  the  above  is  the  correct  mode  of  stating 
the  principle  as  to  the  liability  for  an  agent's  torts.  Two  other 
modes  of  stating  this  have  been  suggested.  It  has  been  said  that 
the  principal  is  liable  when  (and  apparentlj^  only  when)  he  derives 
benefit  from  his  agent's  misdeeds.*  In  the  most  recent  case  it  is 
suggested  that  the  agent  must  be  acting  "  for  "  the  principal  since 
if  there  is  authority  to  do  the  act  it  does  not  matter' if  the 
principal  is  benefited  by  it.* 

tfthin  t"bdr ''^  171.  Corporations  can  be  made  liable  for  the  torts  of  their 

authority  agents  only  when  acting  within  their  authority,  express 

or  implied. 

Taking  it  as  established  that  a  corporation  is  under  some 
liability   for   torts   committed  by  an  agent  in  the  course  of  his 

'  Sfc  tho  onsos  citcil   in  the  last  note,  in  tlio  conduct  of  a  train  en  route,  or  to 

and  also  tlio    m.rs^i/  I)o,-/.s    Trustees  v.  direct  ^^  here  passengers  are  to  ride,  ii«e 

(;iM.i,h.  R.  1  11.  L.  03.  Hod,  <tc.,  %.  Co.  v.  Miles,  48  Amer.  10. 

■-   "Ills  own  lUUhonty.       An  agent  of  s  fer  Cockbnrn,  L.   C.  ,1.,  in   If'eirx. 

a  coniimny  netmg outside  liis  own  speeial  Barnctt,  ■^'Ex   ])    249 

fnncUcms,  tlion-li  in  perl\'Ct  t,',.od  faith,  •■  Fcr  Ksher,  M.  R.,'in  British  Mutual 

will   seldom   bind   his  prineipa],   e.g.,    a  Banl-mg  Co.  v.    Chamwcod  lorest  Ry. 

slalHiii  agoiil.  has  no  authority  to  interfere  Co.,  IS  Q.  B.  D.  717. 
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employment,  the  next  question  is,  when  will  this  liability  arise  ? 
What  torts  are  within  an  agent's  authority  to  commit  ? 

Nothing  like  a  definite  rule  applicable  to  every  set  of  circum- 
stances can  be  stated.  In  any  particular  case  the  corporate 
business,  the  position  of  the  agent,  the  nature  of  his  duties  must 
all  be  considered  in  order  to  determine  whether  or  not  his 
authority  to  bind  his  principal  extended  to  the  wrong  in  question. 
The  Privy  Council,  speaking  with  reference  to  a  case  of  fraud, 
observed  in  Mackay  v.  Commercial  Bank  of  New  Brunswick} 
"  It  is  seldom  possible  to  prove  that  the  fraudulent  act  complained  Agents  seldom 
of  was  committed  by  the  express  authority  of  the  principal,  or  authorH"^tr 
that  he  gave  his  agent  general  authority  to  commit  wrongs  or  commit  fraud. 
frauds.  Indeed  it  may  be  generally  assumed  that,  in  mercantile 
transactions,  principals  do  not  authorise  their  agents  to  act  wrong- 
fully, and  consequently  that  frauds  are  beyond  '  the  scope  of  the 
agent's  authority '  in  the  narrowest  sense  of  which  the  expression 
admits.  But  so  narrow  a  sense  would  have  the  effect  of  enabling 
principals  largely  to  avail  themselves  of  the  frauds  of  their  agents 
without  suffering  losses  or  incurring  liabilities  on  account  of  them, 
and  would  be  opposed  as  much  to  justice  as  to  authority.  A 
wider  construction  has  been  put  upon  the  words.  Principals  have 
been  held  liable  for  frauds  when  it  has  not  been  proved  that  they 
authorised  the  particular  fraud  complained  of,  or  gave  a  general 
authority  to  commit  frauds ;  at  the  same  time  it  is  not  easy  to 
define  with  precision  the  extent  to  which  this  liability  has  been 
carried.  The  best  definition  of  it,  in  their  Lordships'  judgment, 
is  to  be  found  in  the  case  of  Barwick  v.  English  Joint  Stock 
Bank?  .  .  .  .  '  With  respect  to  the  question  whether  a  principal 
is  answerable  for  the  act  of  his  agent  in  the  course  of  his  master's 
business,  and  for  his  master's  benefit,  no  sensible  distinction  can 
be  drawn  between  the  case  of  fraud  and  the  case  of  any  other 
wrong.     The  general  rule  is,  that  the  master  is  answerable  for  Master  answer- 

.  'ii     1    •       ji        ^'^Is  f<"^  wrong 

every  such  wrong  ot  the  servant  or  agent  as  ]s  committed  m  the  of  servant. 
course  of  the  service  and  for  the  master's  benefit,  though  no  express 
command  or  privity  of  the  master  is  proved.  The  principle  is 
acted  upon  every  day  in  running  down  cases.  It  has  been  applied 
also  to  direct  trespass  to  goods.'  After  enumerating  other 
instances  of  its  application,  the  Court  proceeds  : — 'In  all  these 
cases  it  may  be  said,  as  it  was  said  here,  that  the  master  had  not 
authorised  the  act.  It  is  true  he  has  not  authorised  the  particular 
act,  but  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts, 
and  he  must  be  answerable  for  the  manner  in  which  that  agent 

1  L.  R.  5  P.  C.  394,  410-1.  2  L.  E.  2  Ex.  259. 
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has  conducted  bim.self  in  doing  the  business  which  it  was  the  act 
of  his  master  to  place  him  in.' " 

172.  An   agent  has   implied  authority  to  do  only  such  acts 
as  relate  to  his  own  particular  duties. 

This  proposition  is  correct  enough,  and  may  be  of  service  in 
guiding  the  reasoning  in  case  of  a  question  of  liability.  But  the 
practical  difficulty  remains— an  agent  binds  his  principal  when 
acting  within  his  authority,  express  or  implied  ;  the  difficulty  is— 
has  the  agent  in  any  given  instance  implied  authority  to  do  the 
act,  to  commit  the  tort,  which  he  has  done  or  committed  ? 

Bayley  v.  Manchester,  &c.  By.  Co.}  Reg.  v.  Stephens,^ 
and  Goff  v.  G.  jV.  Ry.  Go?  are  good  illustrations.  In  neither 
of  these  cases  had  the  agents  express  authority — indeed,  in  the 
two  former,  they  acted  against  positive  instructions — but  in  each 
the  Court  determined  that  the  acts  complained  of  were  reason- 
ably incidental  to  the  duties  of  the  agents. 

But  there  are  other  decisions  where,  to  ordinary  understandings, 
the  torts  were  committed  in  the  course  of  the  agent's  employment, 
but  the  corporations  concerned  have  escaped. 

In  Edwards  v.  L.  <£•  N.  W.  Ry.  Co.*  it  was  decided  that  a 
foreman  porter  in  the  service  of  a  railway  company,  who,  in  the 
absence  of  the  station-master,  is  in  charge  of  a  station,  has  no 
implied  authority  to  give  in  charge  a  person  whom  he  suspects  to 
be  stealing  the  company's  property ;  and,  consequently,  that  if  he 
gives  in  charge  on  such  suspicion  an  innocent  person,  the  company 
is  not  liable. 

In  Allen  v.  L.  &  8.  W.  Ry.  Co.,^  a  similar  decision  was  come 
to  with  regard  to  the  arrest,  by  direction  of  a  ticket-distributor, 
of  an  innocent  person  whom  he  had  suspected  wrongly  of  an 
attempt  to  rob  the  till.  The  jury  found  that  the  ticket-distributor 
acted  in  defence  of  the  company's  property,  but  the  Court  unani- 
mously held,  that  he  had  no  implied  authority  from  the  company 
to  order  the  arrest,  and  that  consequently  the  company  was  not 


1  Post,  p.  422. 

2  L.  R.  1  Q.  B.  702. 

^  3  E.  &  E.  672,  30  L.  J.  (Q.  B.)  148  ; 
Owsley  V.  MoiUgomcry,  <0o.,  jRH.  Co.,  37 
Ala.  N.  S.  560.  As  to  the  extent  of  an 
agent's  authority,  see  Oiks  v.  Taff  Vale 
Ihj.  Co.,1  E.  &'B.  82'2. 

■■  L.  K.  5  0.  P.  445  ;  Oioslaj  v.  Mont- 
gomenj,  dr.,  EM.  Co.,  37  Ala.  N.  S. 
560. 

'■  L.  R.  6  Q.  B.  65.  In  Bank  of  Kew 
Sviilli  ITales  V.  Oxvsloii,  i  App,  270,  it 
was  held  that  tlio  acting  manager  of  a 


bank  has  no  implied  authority  to  prose- 
cute a  person  on  the  charge  of  stealing  a 
bill.  But  in  Goffx.  O.  N.  Ry.  Co.,  3  E. 
&  E.  672,  30  L.  J.  (Q.  B.)  148,  and 
Lyiich  V.  Metropolitan  Elevated  Ry.  Co., 
48  Amer.  141,  90  N.  Y.  77,  railway 
companies  were  liable  to  actions  for  false 
imprisonment  for  the  act  of  a  ticket  col- 
lector in  giving  into  custody  the  plaintiif 
for  not  being  able  to  produce  in  one  case 
the  right  half  of  a  return  ticket ;  iu  the 
other  a  ticket  which  he  had  lost. 
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liable  for  the  same.  In  this  case,  as  in  the  former,  the  Court 
thought  that  the  respective  officials  concerned  had  an  implied 
authority  to  take  such  proceedings  only  as  were  imperatively 
demanded  for  the  immediate  protection  of  the  property  under 
their  charge;  and  that  the  moment  any  attempt  to  injure  or  steal 
such  property  was  abandoned,  this  implication  ended, — any  steps 
they  might  then  direct  not  being  called  for,  for  such  protection, 
would  be  of  their  own  motion  and  at  their  own  peril.  Lex  ita 
scripta. 

One  rule  on  this  subject  seems  to  be  this — that  if  a  corporation  If  the  corpora- 
has  bye-laws  or  rules,  whether  for  the  conduct  of  its  business,  or  ge^neraHnstruc- 
to  indicate  the  duties  of  its  officials,  and  an  ofiicial  in  carrying  out  tions  to  its 
such  bye-laws  commits  a  tort,  the  corporation  is  liable  therefor,  ^g  liable. 
As  Montague  Smith,  J.,  said  in  the  previous  case  :  ^  "  No  doubt  if,  in 
furtherance  of  the  particular  business  of  the  company,  it  is  neces- 
sary to  arrest  a  person,  the   servants  of  the  company  have  an 
implied  authority   to  do   it,  thus,  if  there  is  a  bye-law  of  the 
company,  and  power  to  arrest  any  person  infringing  it,  it  must  be 
presumed  that  the  company  give  authority  to  any  one  they  put 
in  charge  of  the  station  so  to  enforce  it,  since  this  can  only  be 
done  by  the  company's  servants  on  the  spot." 

173.  Corporations   are   liable   for    torts  committed   by  their  When  an  agent 
agents  about  the  corporate  enterprise  if  acting  in  the  ^"j,  instruc-^ 
usual  manner  of  carrying  out  their  duties,  even  though  'ions. 
contrary  to  particular  and  specific  instructions. 

This  proposition  undoubtedly  holds  as  a  general  statement,  but 
it  is  subject  to  limitations  not  ea.sy  to  indicate  precisely.  They 
seem  to  be,  however,  as  follows :  (1)  the  agent  must  have  a 
general  authority  founded  on  the  ordinary  custom  or  mode  of  per- 
forming his  duties ;  (2)  he  must  have  acted  with  bona  fides,  and 
believing  and  intending  that  he  was  carrying  out  his  duties  as 
agent ;  and  (3)  the  special  instructions  must  be  really  so — definite 
and  pointing  to  particular  matters — and  not  amount  to  a  general 
limitation  of  authority. 

In  Betts  V.  J)e  Vitre,^  it  was  expressly  decided  that  it  was  no  infringement 
answer   to  a  suit   against  a  company  and   its   directors  for  the  ofp^*^'!*- 
infringement  of  a  patent,  to  allege  that   the  acts  were  done  by 
workmen  employed  by  the  directors,  but  contrary  to  their  orders. 
"  I  will  assume  that  the  orders  not  to  work  in  a  particular  manner 
were  given,  and  that  the  disobedience  to  those  orders  was  secret, 

'  L.  R.  5  C.  P.  450.  defendant   company  was   also   liable   in 

2  3    Ch.    429,     441  ;     of    course   the       damages. 
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although  the  evidence  hardly  warrants  this  conclusion.  But  grant- 
ing all  this  to  be  the  case,  I  should  still  bold  that  the  directors 
would  be  liable."  ^ 

In  Bayley  v.  Manchester,  &c.,  By.  Co.^  this  question  was  fully 
Pulling  a  considered.     The  plaintiff,  a  passenger  on  the  defendants'  railway, 

rfTraflway '     Sustained  injuries  in  consequence  of  being  violently  pulled  out  of 
caiTiage.  a  railway  carriage,  just  after  the  train  had  started,  by  one  of  the 

defendants'  porters,  who  acted  under  an  erroneous  impression  that 
the  plaintiff  was  not  in  the  right  train  for  the  place  to  which  he  had 
booked.  The  defendants'  rules,  a  copy  of  which  was  given  to  each 
porter  in  their  employ,  assigned  various  specific  duties  to  the 
porters,  among  others,  that  of  not  suffering  passengers  to  get  in  or 
out  of  trains  in  motion,  and  concluded  with  a  general  direction, 
that  they  were  to  do  all  in  their  power  to  promote  the  comfort  of 
the  passengers  and  the  interests  of  the  company.  It  was  proved, 
and  on  the  appeal  admitted  as  facts,  first,  that  it  was  the  duty  of 
the  porters  to  prevent  passengers  going  by  wrong  trains,  as  far  as 
they  could  do  so,  but,  secondly,  that  it  was  their  duty,  if  they 
found  passengers  in  a  wrong  train  or  carriage,  to  report  the  same 
to  the  guard,  and  not  to  remove  them  therefrom.  Both  the  Court 
of  Common  Pleas  and  the  Exchequer  Chamber  on  these  facts 
decided  that  there  was  evidence  on  which  the  jury  might  find  that 
the  act  of  the  porter  in  pulling  the  plaintiff  out  of  the  carriage  was 
an  act  done  within  the  course  of  his  employment  as  the  defendants' 
servant,  and  one  for  which  they  were  therefore  responsible. 

Secondly. — Wliere  there  is  Intention. 

174.  Corporations  are  not  liable  for  torts  committed  by  their 
agents  merely  for  the  gratification  of  their  own  feelings, 
or  for  their  own  purposes,  though  apparently  done  in 
the  course  of  and  about  their  duties. 

On  the  one  hand  it  makes  no  difference  in  the  liability  of  cor- 
porations or  other  principals,  whether  an  agent's  tort  be  the  result 
of  ordinary  negligence,  or  be  a  wilful  and  malicious  act,^  provided 
it  be  within  his  authority  and  for  his  principal. 

But  on  the  other  hand,  if  an  agent  does  an  act,  commits  a  tort, 
purely  on  his  own  account  and  for  his  own  private  ends,  then — sub- 
ject  to  the  qualification  contained  in  the  next  proposition — as  no 

'  Ihlrl.  p.  442,  per  Clielmsford,  L.  C.  M'Leod,  10  Bing.  385. 

7,Vff.  V.    Sicplini.i,    L.   R.    1    Q.   B.    702,  3  (j^een.  v.   London   General   Omnibus 

where   tlio    jiriiicipnl  wuh    liable   for    a  Co.,  7  C.  B.  N.  S.  290,  29  L.  J.   (C.  P.) 

nuisance    committed    by    his   workmen  13 ;    British   Mutual    Banking    Co.    v. 

contrary  to  his  express  directions  ;  post,  Cliarnwood  Forest  Ry.  Co.,  18  Q.  B.  D. 

p.  4l'i,  n.  1.  714. 

■>  \u    R.    8   C.    r.    148 ;  M'KenzU   v. 
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implication  of  authority  can  be  raised  for  such  a  proceeding,  the 
principal  will  not  be  liable  therefor.^ 

175.  Corporations  are  liable  for  torts  committed  by  their 
agents,  however  wilful  and  unauthorised,  if  such  are 
committed  in  the  course  of  their  duties  and  amount  to 
a  breach  of  duty  upon  the  part  of  the  principal. ** 

This  proposition  is  a  limitation  of  the  last.  It  sometimes 
happens  that  a  tort  is  committed  by  an  agent  for  his  own  gratifi- 
cation, but  the  means  by  which  the  same  was  committed  result 
from  the  agent's  employment,  and  the  powers  thereby  vested  in 
him,  and  the  act  is  not  only  a  tort  on  the  part  of  the  wrongdoer 
personally,  but  is  also  a  breach  of  duty  on  the  part  of  the  prin- 
cipal. In  such  case,  as  by  the  wrongdoing  of  the  agent  the 
principal  is  also  in  default,  he  is  responsible  to  the  extent  of  the 
default  imputable  to  himself. 

Weed  V.  Fanaina  BR.  Go.,^  is  a  leading  United  States  authority 
upon  this  point.  It  was  there  decided  that  it  was  no  defence  to 
an  action  against  the  defendants  for  their  failure  to  transport  a 
passenger  with  proper  dispatch,  that  the  detention  was  the  wilful 
act  of  a  conductor  in  charge  of  the  train.  The  judgment  is  very 
elaborate  and  exhaustive,  and  deserves  very  careful  attention,  as 
containing  a  review  of  all  the  authorities,  and  as  deducing  a  distinc- 
tion between  the  cases  where  a  principal  is,  and  those  where  he  is 
not,  liable  for  the  wilful  act  of  his  agent.* 

1  In  Southern  Express  Co.  v.  Fitzner,  ful  wilful  detention  of  the  conductor,  the 
42  Amer.  379,  59  Miss.  581  ;  a  company  obligation  assumed  by  the  defendants  to 
was  not  liable  for  a  libel  by  its  agent.  carry  the  wife  with  proper  speed  to  her 
In  Fairchild  v.  New  Orleans  cfc  North  destination  unless  the  wilful  wrong  of 
Fastern  By.  Oo.,  45  Amer.  427,  60  Miss.  the  conductor  was  an  excuse  to  them, 
931,  labourers  who  wrongfully  cut  trees  was  broken  ....  The  defendants,  as 
were  held  to  be  "  mere  sentient  tools,"  carriers,  were  bound  to  carry  the  wife 
and  not  agents  of  theii- company.  the   entire   journey  with  reasonable  de- 

2  In  Chicago,  cfcc,  By.  Co.  v.  Flexman,  spatch,  but  the  conductor  stopped  the 
42  Amer.  33,  103  lU.  546,  a  passenger  train  on  the  route  unreasonably,  in  known 
insulted  a  brakesman  who  struck  him—  disregard  of  his  duty  ;  the  defendants  did 
the  railway  company  was  held  liable  for  not  send  it  forward  as  it  was  their  duty 
the  assault.  to   do,    providing  another  conductor  if. 

3  17  N.  Y.  367-9, 12  Duer.  193.  The  that  was  necessary,  and  that  was  negli- 
Courtsaid,  "In  the  light  of  this  examina-  gence  of  the  defendants." 

tion  of  the  class  of  cases  which  has  been  ■"  Qucere.  Is  not  this  liability  limited 
considered,  it  cannot  fail  to  be  seen  that  to  cases  of  nonfeasance,  and  does  it 
there  is  an  important  difference  between  extend  to  any  of  active  misfeasance  on 
tliose  cases  and  the  one  before  the  Court.  the  part  of  tbe  agent  ?  Is  the  principal 
The  former  are  cases  of  wilful  unauthorised  ever  liable  where  the  agent  actively,  for 
wrongful  acts  by  agents  unapproved  by  his  own  ends,  commits  a  tort  ?  In  the 
their"  principals,  occasioning  damage,  caselastcited,would  the  railway  company 
but  which  do  not  involve  or  work  any  have  been  made  liable  if  the  conductor, 
omission  or  violation  of  duty  by  their  instead  of  stopping  the  train,  had,  out  of 
principals  to  the  persons  injured,  wrongs  private  spite,  ejected  the  plaintiff  there- 
by their  agents  only,  with  which  the  from  and  left  her  behind  ?  Compare 
principals  are  not  legally  connected.  In  note  2. 
the  present  case,  by  means  of  the  wrong- 
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SECTION   IIT. — FRAUDS. 

Fraud  at  law.  Frauds  form  the  most  important  class  of  torts  in  connection 
with  the  liability  of  corporations.  The  requisites  to  support  at 
Common  Law  an  action  for  fraud  are  well  known— first,  the 
defendant,  i.e.,  the  party  accused  of  the  fraud  (which  is  oftenest  a 
misrepresentation,  and  must  be  as  to  a  matter  of  fact),  must  have 
committed  the  fraud  either  knowingly,  or  recklessly  and  without 
the  belief  that  his  statement  was  true.^  Secondly,  he  must  have 
intended  some  other  to  act  upon  it.^  Thirdly,  the  plaintiff  must 
have  relied  upon  the  fraud,  dolus  dans  locum  contractui,^  though 
it  is  sufficient  if  there  was  a  fraudulent  representation  as  to  any 
part  of  that  which  induced  him  to  enter  into  the  contract.* 
Fourthly,  the  plaintiff  must  have  sustained  damage. 

These  requisites  should  be  carefully  kept  in  mind  when 
examining  a  case  of  fraud  where  damages  are  claimed  at  Common 
Law,  whether  it  concerns  a  corporation  or  a  private  individual. 

In  considering  the  question  of  fraud,  it  will  be  convenient  to 
take,  first,  frauds  and  misrepresentations  which  can  be  imputed  to 
corporations,  directly  and  immediately,  and  secondly,  those  which 
can  be  imputed  to  them  only  indirectly,  and  by  implication. 


Fraud  com- 
mitted by  the 
corporation 
itself. 


When  so 
committed. 


SUB-SECTION  I. — FRAUDS  WHICH    MAT  BE  IMPUTED  TO  A 
CORPORATION   DIRECTLY. 

176.  Corporations  are  liable,  like' other  individuals,  for  frauds 
committed  directly  by  themselves  or  by  their  direction. 

No  doubt  can  now  exist  at  Law  as  to  a  corporation's  liability 
when  the  circumstances  are  such  that  the  fraud  can  be  imputed  to 
the  corporation  itself. 

When  will  this  be  the  case  ?  The  answer  given  by  Westbury, 
L.  C.,^  is  :  "  If  reports  are  made  to  the  shareholders  of  a  company 
by  their  directors,  and  the  reports  are  adopted  by  the  shareholders 
at  one  of  the  appointed  meetings  of  the  company,  and  these 
reports  are  afterwards  industriously  circulated,  misrepresentations 
contained  in  those  reports  must  undoubtedly  be  taken,  after  their 
adoption,  to  be  representations  and  statements  made  with  the 
authority  of  the  company,  and  therefore  binding  upon  the  com- 
pany."    Similarly  in  National  Exchange  Co.  of  Glasgow  v.  Drew^ 


1  Peck  V.  Dcrni,  14  App.  337. 

•  Thorn  V.  Biglaiid,  8  Ex.  725  ;  but  it 
is  sufficient  if  a  misrepresontation  bo 
made  to  the  public  generally  as  in  a 
prospectus  or  advurtisfment,  Qerlmrd  v 
JSitti's,  2  E.  &  B.  478. 

'■'  Atlwood  V.  Small,  li  CI.  ife  F.  232. 


■■  Kennadtj  v.  Panama  Royal  Mail  Co., 
L.  E..  2  Q.  B.  580  ;  Peck  v.  Derry,  ubi 
sujira. 

'  New  Brunswick,  &c.,  Uy.  Co.  T. 
Conybcare,  9  H.  L.  C.  725. 

^  2  Macq.  103. 
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Lord  St.  Leonards  said  :  "  I  have  certainly  come  to  this  coDclusion 
that,  if  representations  are  made  by  a  company  fraudulently,  for 
the  purpose  of  enhancing  the  value  of  their  stock,  and  they  induce 
a  third  person  to  purchase  stock,  these  representations  so  made  by 
them  for  that  purpose  do  bind  the  company.  I  consider  represen- 
tations by  the  directors  of  a  company  as  representations  by  the 
company ;  and,  although  they  may  be  representations  made  to  the 
company,  it  is  their  own  representation." 

As  illustrating  the  liability  at  Common  Law,  may  be  mentioned,  Fraudulent 
Benton  v.  Great  NoHhern  Ry.  Go}     This  was  an  action  against  *' railway''  "^ 
the  defendants  for  fraudulently  publishing  in  their  time-tables  a  company. 
train  which  had  ceased  to  run,  whereby  the  plaintiff,  who,  relying 
on  the  tables,  had  left  London  for  Peterborough,  with  the  intention 
of  going  on  thence  to  Hull  by  the  train,  which,  on  arriving  at 
Peterborough,  he  learnt  had  been  discontinued,  was  put  to  expense  ; 
and  it   was   unanimously  held   by  the  Queen's  Bench  that  the 
defendants  were  liable  for  the  expenses  so  incurred. 


SUB-SECTION   II. — FRAUDS   NOT   IMPUTABLE  TO   A   CORPORATION 

DIRECTLY. 

1.  At  Gammon  Law. 

177.  Corporations  are,  at  Common  Law,  liable  in  damages, 
for  the  frauds  and  misrepresentations  of  their  agents 
in  the  due  course  of  their  employment.^ 

These  are  such  frauds  as  are  committed  by  the  agents  of  the  Common  Law 
corporation  in  the  management  and  furtherance  of  its  business. 
For  these  frauds  it  is  now  fully  established  at  Common  Law  that 
the  corporation  is  liable,  provided  the  agents  guilty  of  the  frauds 
kept  within  the  limits  of  their  authority.     In  Barwick  v.  English  ^a^'wick  v 
Joint  Stock  Bank?  the  Court  of  Exchequer  Chamber,  on  a  bill  of  stock  Bank, 
exceptions,  held  the  defendants  responsible  for  the  fraud  of  their 
manager.     No   objection  was  taken — in  fact,  the  point  was  not 
even  raised  by  either  the  counsel  or  the  bench — to  the  action 
itself,  as  being  against  a  corporation.     It  was  assumed  throughout 
that  a  corporation,  like  any  other  principal,  is  liable  for  the  acts  of 
its  agents. 

'  5  E.  &  B.  860,  25  L.  J.  (Q.  B.)  129  ;  compare  ante,  pp.  422-3. 
Williams  v.  Swarisea  Harbour  Trustees,  ^  L.    E.   2   Ex.   259  ;    recognised  and 

14  C.  B.  (N.  S.)  845.  followed  in  Svnjt  v.    Winterbotham,  L. 

2  But  not  if  the  fraud  be  an  indepen-  R.    8  Q.    B.    244  ;    and  by  the    Privy 

dent  tort  of  the  agent  on  his  own  account,  Council  in  Machay  v.  Commercial  Bank 

see  Allen  v.  Smth  Boston  By.  Co.,   15  of  New  Brunswick,  L.  K.  5  P.  C.  394,  as 

Anier.  St.  E.   185,    50  Mass.   200 ;  and  to  which  see  ante,  p.  419. 
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Kennedy  v, 
Panama,  &c., 
Mail  Co. 


So  in  Kennedy  v.  Panama,  &c.  Mail  Go.}  which  was  an  action 
brought  on  the  ground  of  misrepresentation  in  a  prospectus,  issued 
by  the  directors,  to  recover  calls  paid  by  plaintiff,  the  same 
liability  was  assumed  as  beyond  all  argument.  Indeed,  the  judg- 
ment of  the  Court  notices  it  only  incidentally.  "  These  would  not 
be  legitimate  consequences  if  there  had  been  fraud  in  those  acting 
for  the  company.  Doubtless,  in  such  a  case,  the  company  must 
bear  all  the  consequences  of  the  fraud  of  those  they  employ." 


Liability  in 
equity  for 
fraud  of  its 


Conflicting 
decisions. 


Decisions  that 
a  corporation  is 
not  liable. 


2.  In  Equity. 

178.  Corporations  are  liable  in  Chancery  [equity]  as  at  law 
for  the  frauds  of  their  agents — semble. 

The  expressions  "in  Chancery"  and  "at  law,"  are  somewhat 
misleading  now  in  England  where  the  High  Court  administers 
Law  and  Equity  alike,  and  in  every  case  takes  into  account  all 
the  principles  both  of  law  and  of  equity,  which  may  be  material 
to  a  decision. 

But  the  distinction  must  be  borne  in  mind — (1)  the  older  cases 
were  decided  when  there  was  no  fusion  of  law  and  equity  ;  (2)  the 
Judicature  Act,  1873,  enacts  that  where  the  rules  of  law  and 
"equity  conflict  the  latter  are  to  prevail.  Consequently  if  and  so 
far  as  prior  to  the  Judicature  Acts  there  may  have  been  a  difference 
in  the  position  of  corporations  at  law  and  in  equity  with  regard  to 
fraud  that  difference  may  still  be  material. 

The  authorities  in  Chancery  on  the  point  are  very  conflicting,  if 
not  absolutely  irreconcileable.  On  the  one  side  it  is  urged  that 
the  agents  of  a  corporation  are  its  agents  for  carrying  on  its  opera- 
tions honestly  and  legally,  and  cease  to  be  so  when  they  act  frau- 
dulently and  illegally.  On  the  other  side  it  is  urged,  with  equal 
justice,  that  no  distinction  can  be  drawn  between  a  principal,  who 
is  merely  a  legal  entity,  and  an  ordinary  human  being ;  and  that, 
as  a  corporation  must  act  by  agents,  so,  like  other  principals,  it 
ought,  in  common  fairness,  to  be  responsible  for  the  frauds  as  well 
as  the  other  acts  of  these. 

In  support  of  the  former  view  the  following  are  perhaps  the 
most  noticeable  decisions  and  dicta — 

(1)  North  of  England  Joiiit-Stock  Banking  Co.,  ex  parte  Ber- 
nard,^ per  Parker,  V.-C. :  "  As  to  the  argument  that  Mr.  Bernard 
was  induced  to  take  these  shares  by  incorrect  representations,  that 
point  was  taken  in  Bodgson's  case,  and  Knight-Bruce,  V.-C,  said 


'  L.  R.  2  Q.  B.  580,  689. 
2  B  Do  n.  &  Sm.  283,  21  L.   J.   (Cb.) 
468,  470,  Ibllowing  Dodgsou's  Case,  3  De 


G.    &  Sm.    85,  which,  however,  is  not 
clearly  reported. 
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that,  whatever  fraud  there  might  be,  if  fraud  there  was,  it  was 
charged  against  the  directors,  who  could  not  be  the  agents  of  the 
body  of  shareholders  to  commit  a  fraud." 

(2)  Buranty's  Case}  perRomilly,  M.R. ;  "The  directors  are  not 
the  agents  of  the  company  to  commit  a  fraud." 

(3)  Re  Hull  and  London  Life  Ass.  Co.,  ex  parte  Gibson,^  per 
Chelmsford,  L.  C. :  "  With  respect  to  misrepresentations  by  the 
company  itself,  or  its  agents,  the  case  would  be  different;  but 
there  has  always  appeared  to  me  to  be  great  difficulty  in  estab- 
lishing such  a  case.  The  company  is  represented  by  its  directors, 
who,  for  certain  purposes,  are  its  agents ;  but  the  difficulty  is  in 
saying  that  they  are  its  agents  for  the  purpose  of  making  false 
representations." 

(4)  In  Western  Bank  of  Scotland  v.  Addie,^  Chelmsford,  L.  C, 
repeated  this  :  "  But  if  the  person  who  has  been  induced  to  pur- 
chase shares  by  the  frauds  of  the  directors,  instead  of  seeking  to 
set  aside  the  contract,  prefers  to  bring  an  action  for  damages  for 
the  deceit,  such  an  action  cannot  be  maintained  against  the 
company,  but  only  against  the  directors  personally." 

(5)  In  the  same  case  Lord  Cranworth  said  :  *  "An  attentive  con- 
sideration of  the  cases  has  convinced  me  that  the  true  principle  is 
that  these  corporate  bodies,  through  whose  agents  so  large  a  por- 
tion of  the  business  of  the  country  is  now  carried  on,  may  be  made 
responsible  for  the  frauds  of  those  agents  to  the  extent  to  which 
the  companies  have  profited  from  these  frauds ;  but  that  they 
cannot  be  sued  as  wrong-doers,  by  imputing  to  them  the  miscon- 
duct of  those  whom  they  have  employed.  A  person  defrauded  by 
directors,  if  the  subsequent  acts  and  dealings  of  the  parties  have 
been  such  as  to  leave  him  no  remedy  but  an  action  for  fraud,  must 
seek  bis  remedy  against  the  directors  personally." 

To  the  contrary  purport  are  the  following  statements  and  dicta, 
namely — 

(1)  The  opinion  of  Cranworth,  L.  C,  in  Ranger  v.  G.  W.  Ry. 
Co.,  already  cited.^ 

(2)  In  Wew  Brunswick,  &c.,  Ry.  Co.  v.  Conyheare,^  Lord  Cran- 
worth again  said :  "  If  the  directors,  or  the  secretary  acting  for 
them,  had  fraudulently  represented  something  to  him  [i.e.,  the 
plaintiff]  which  was  untrue,  he  then  adhered  to  the  opinion  which 

1  26  Bear.  268,  274.  atioi)  for  fraud  of  its  agents. 

'  2  De  G.  &  J.  275,  283.  ''  Ibid.  167.     Compare  5ar?-!/ v.  Gross- 

3  L.  E.  1  Sc.   &  D.   158.     This  was  a  key,  2  J.  &  H.  1. 

Scotch  appeal,  and  therefore  probably  the  '>  Ante,  p.  416, 

expressions  of  both  Lord  Chelmsford  and  ^31   L.    J.    (Ch.)  307;    but  see  the 

Lord  Cranworth  might  be  considered  to  report  of  the  same  ease  in  9  H.  L.  G. 

be  as  applicable  to  an  action  at  common  725-6.     Compare  National  Exchange  Co. 

law  as  to  one  in  equity,  against  a  corpor-  v.  Drew,  2  Macq.  103. 
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he  liad  expressed  ia  former  cases,  that  the  company  would  have 
been  bound  by  that  fraud." 

(3)  In  PeeJc  v.  Gurney}  Lord  Chelmsford  said  : — "  This  case  is 
entirely  different  from  suits  instituted  either  to  be  relieved  from,  or 
for  the  enforcement  of,  contracts  induced  by  the  fraudulent  conceal- 
ment of  facts  which  ought  to  have  been  disclosed ;  nor  does  it 
^  resemble  such  cases  as  Burrowes  v.  Loch,^  and  Sliw,  v.  Groucher,^ 
where  a  person  making  an  untrue  representation  to  another,  about 
to  deal  in  a  matter  of  interest  upon  the  faith  of  that  representation, 
has  been  compelled  to  make  good  his  representation,  whether 
he  knew  it  to  be  false,  or  made  it  through  forgetfulness  of  the 
fact.  It  is  a  suit  instituted  to  recover  damages  from  the  respon- 
dents for  the  injury  the  appellant  has  sustained  by  having  been 
deceived  and  misled  by  their  misrepresentations  and  suppression 
of  facts,  to  become  a  shareholder  in  the  proposed  company,  of 
which  they  were  the  promoters.  It  is  precisely  analogous  to  the 
Common  Law  action  for  deceit.  There  can  be  no  doubt  that 
Equity  exercises  a  concurrent  jurisdiction  in  cases  of  this  descrip- 
tion, and  the  same  principles  applicable  to  them  must  prevail  both 
at  Law  and  in  Equity." 
Mackay  v.  (4)  j^  Maclcay  v.  GoTnmercial  Bank  of  New  Brunswick,*  which 

Bank  of  New  was  an  action  on  the  case  for  deceit  by  the  acceptor  of  a  bill  which 
runswick.  j^g  ^^^  ^^^^  against  a  banking  corporation,  to  recover  the  amount 
of  such  bill,  which  he  had  been  fraudulently  induced  to  accept  by 
the  manager  of  the  bank,  the  Privy  Council  held  the  bank  liable. 
They  adopted  the  opinion  of  Lord  Cranworth  in  Banger  v.  Great 
Western  By.  Co.,  and  said  :  "It  appears  to  their  Lordships  to  follow 
that  an  action  of  deceit  is  maintainable,  wherein  as  laid  down  by 
tlie  Exchequer  Chamber,  the  fraud  of  the  agent  may  be  treated  for 
purposes  of  pleading  as  the  fraud  of  the  principal.  Nor  do  they. 
see  any  valid  reason  for  exempting  incorporated  more  than  unin- 
corporated companies  from  this  action."  Nevertheless,  however 
positively  this  is  expressed,  the  Court  was  not  sitting  as  an  Equity 
Gonri,  and  their  actual  decision  was  nothing  more  than  this,  viz., 
"It  is  enough  in  this  case  to  decide  that  the  plaintiffs,  having 
established  that  they  have  suffered  damage,  and  that  the  defen- 
dants commensurately  profited  by  the  fraudulent  representation  of 
[the  manager],  made  within  the  scope  of  his  authority,  are  entitled 
to  maintain  their  verdict."  This  is  very  different  from  holding  that 
a  corporation  is  liable  in  damages  for  fraud  whether  or  not  they 
have  benefited  thereby. 

1  h  ^r-  ^  ?,n^-  "''•  =  1  De  G.  F.  &  J.  518  ;  ante,  p.  419. 

2  10  Vos.  470.  ■>  L.  K.  5  P.  C.  394. 
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(5.)  In  Houldsworth  v.  City  of  Glasgow  Bank}  Lord  Selborne 
said,  that  the  principle  that  a  master  is  liable  for  wrongs  by  his 
servant  committed  in  his  service  "  received  full  recognition 
from  this  House  in  The  National  Exchange  Co.  v.  Brew,  and  New 
Brunswick  Ry.  Co.  v.  Conybeare,  and  was  certainly  not  meant  to 
be  called  in  question  by  either  of  the  learned  Lords  who  decided 
Addie  v.  The  Western  Bank  of  Scotland.  It  is  a  principle,  not  of 
the  law  of  torts,  or  of  fraud  and  deceit,  but  of  the  law  of  agency, 
equally  applicable  whether  the  agency  is  for  a  corporation  (in  a 
matter  within  the  scope  of  the  corporate  powers)  or  for  an  indi- 
vidual ;  and  the  decisions  in  all  these  cases  proceeded,  not  on  the 
ground  of  any  imputation  of  vicarious  fraud  to  the  principal,  but 
because  (as  it  was  well  put  by  Mr.  Justice  Willes  in  Barwick's 
Case)  '  with  respect  to  the  question  whether  a  principal  is  answer- 
able for  the  act  of  his  agent  in  the  course  of  his  master's  business, 
no  sensible  distinction  can  be  drawn  between  the  case  of  fraud  and 
the  case  of  any  other  wrong.'  It  is  of  course  assumed  in  all  such 
cases  that  the  third  party  who  seeks  the  remedy  has  been  dealing 
in  good  faith  with  the  agent  in  reliance  upon  the  credentials  with 
which  he  has  been  entrusted  by  the  principal,  and  had  no  notice 
either  of  any  limitation  (material  to  the  question)  of  the  agent's 
authority  or  of  any  fraud  or  other  wrong-doing  on  the  agent's  part, 
at  the  time  when  the  cause  of  action  arose." 

This  then  is  the  state  of  the  English  authorities.^  Of  course 
the  point  here  considered  is  not  to  be  confused  with  the  question 
whether  Chancery  Courts  had  or  have  jurisdiction  in  respect  of 
actions  for  damages.     This  is  a  totally  different  matter. 

In  regard  to  the  above,  the  following  observations  may  be  made, 
namely : — (1.)  No  action  would  lie  in  Chancery  before  the  Judi- 
cature Acts  for  damages  except  to  the  extent  provided  by  Lord 
Cairns'  Act.  (2.)  Consequently  in  every  one  of  these  cases  the 
question  was  either  recovery  of  moneys  or  other  property  which 
had  passed  to  a  corporation  or  the  holding  of  a  corporation  liable 
for  payments  it  had  received  or  some  such  analogous  claim,  the 
ground  being  that  the  plaintiff  or  claimant  had  been  aggrieved  by 
the  fraud  of  agents  or  persons  purporting  to  act  on  behalf  of  the 
corporation  in  question.  There  is  therefore  no  express  decision 
to  be  found  as  to  the  liability  or  non-liability  of  a  corporation  in 
damages  ultra  any  benefits  it  may  have  received. 

'  5  App.  326 — 7.  "How  far  a  statutory  corporate  body 

-  "With    the    addition    of   a    dictum  could  in  any  case  be  made  liable  in  an 

of   Bowen,    L.   J.,  in    the    latest    case,  action  for  deceit  beyond   the  extent   of 

an    appeal    at    common    law,     British  the   benefits   they   have   reaped   by   the 

Mutual    Banking    Co.     v.     Charnwood  fraud  is  a  matter  upon  which  I  desire  to 

jForest  Ey.    Co.,   18  Q.  B.    D.    719. —  express  no  opinion. " 
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3.  In  the  United  States. 

In  the  United  States  the  matter  seems  to  be  free  from  doubt. 
Some  of  the  States  have  but  one  system  of  Law  and  Equity 
conjoined,  others,  New  York,  California,  Ohio,i  have  abolished 
the  practical  distinction  between  the  two.  But  without  reference 
to  this,  it  appears  fully  established  in  all  the  States,  that  the 
liability  of  a  corporation  for  fraud  is  precisely  analogous  to  that  of 
a  private  individual,  and  the  results  are  precisely  the  same.  A 
corporation  is  everywhere  liable  for  fraud,  whether  its  own  or  that 
of  its  agents,  as  an  ordinary  citizen,  and  is  amenable  to  the  same 
remedies,  whether  by  action  for  damages,  to  avoid  the  agreements 
or  to  recover  moneys  paid.^ 


Agents  of 
corporations 
are  like  other 
agents. 


SUB-SEOTION   III.— EXTENT   OF    AGENT'S   AUTHOEITT. 

Of  course,  as  already  seen  in  the  last  sub-section  of  this  chapter 
corporations  can  be  made  liable  for  the  frauds  as  for  the  other 
torts  of  their  agents  only  when  the  latter  are  acting  within  their 
authority,  express  or  implied. 

Express  directions  or  authority  from  the  principal  to  commit 
fraud  can  seldom  or  never  be  shown.  The  question  is,  what 
ao-ents  will  have  and  under  what  circumstances  will  they  have, 
usually  by  implication,  authority  to  make  statements  or  to  do  acts 
■which  in  the  result  cause  fraud  ? 


1  Dobson  V.  Pearce,  12  N.  Y.  156 ; 
Dcspard  v.   Walbridge,  15  N.  Y.  374. 

2  The  view  taken  by  these  Courts  is 
very  lucidly  expressed  by  the  judgment 
in  Sharp  v.  Mayor,  ibc.,  of  New  York, 
40  Barb.  256,  273—"  It  is  urged,  that 
corporations  will  not  be  affected  by  any 
representation  made  by  an  agent,  unless 
the  agent  was  directly  authorised  by  re- 
solution to  make  the  particular  state- 
ment. The  principal  is  liable  for  the 
false  representations  of  the  agent,  made  in 
and  about  the  matter  for  which  he  was 
appointed  agent,  not  on  the  ground  of 
express  authority  given  to  the  agent  to 
make  the  statement,  but  on  the  ground 
that,  as  to  the  particular  matter  for 
which  the  agent  is  appointed,  he  stauds 
in  the  place  of  the  principal,  and  whatever 
ho  does  or  says  in  and  about  that  matter, 
is  the  act  and  declaration  of  the  principal, 
for  wliich  the  principal  is  just  as  liable 
OS  if  he  had  personally  done  or  made  the 
declaration.  The  power  of  the  nf;ont  to 
render  the  principal  liable  for  re]ivosonta- 
tion.-i,  flows  from  his  mere  appointment 
to  do  the  act  or  transact  the  business,  in 
and  about  which  the  representations  are 
nmdo.  There  is  no  principle  of  the 
Common  Law,  by  wliich  the  incidents 


attaching  to  the  appointment  of  an  agent, 
■when  that  appointment  is  made  by  a 
corporation,  are  more  restricted  than 
when  the  appointment  is  by  an  individual. 
No  train  of  reasoning  has  presented  itself 
which  leads  to  the  conclusion,  that  there 
is  any  necessity  or  propriety  in  establish- 
ing the  doctrine,  that  when  an  agent  is 
appointed  by  a  corporation,  the  incidents 
attaching  to  that  agent  are  more  restricted 
or  of  a  different  nature,  than  in  other 
cases.  It  is  not  meant  to  be  asserted, 
that  a  corporation  can  bind  itself  in  all 
matters,  to  the  same  extent  as  an  in- 
dividual can,  or  that  by  the  appoint- 
ment of  an  age7it  it  can  bind  itself  in 
matters  as  to  which  its  own  act  would 
not  bind.  But  it  is  meant  to  be  said, 
that  where  a  corporation  has  power  to  do 
some  act,  and,  as  incident  to  that  act,  to 
render  itself  liable  for  representations 
made  in  and  about  the  doing  of  that  act, 
it  can  appoint  an  agent  to  do  that  act, 
and  from  the  mere  fact  of  sucli  appoint- 
ment, the  same  powers  will  flow  to  the 
agent,  as  if  be  had  been  appointed  by  an 
individual ;  provided  only,  that  the 
powers  so  flowing  could  have  been  exer- 
cised by  the  corporation  it.self." 
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Perhaps  an  investigation  of  all  the  authorities  here  and  in  the 
United  States,  will  establish  this  proposition. 

179.  If  an  agent  has  authority,  express  or  implied,  to  do  a  An  agent  binds 
particular  act — the  entering  into  a  contract,  the  making  by  committing 
of  a  representation  or  otherwise — he  has  incidental^  torts  reasonably 

■^  ,  ,  incidental  to, 

thereto  authority  to  do  all  such  things  and  acts  as  are  and  in  the 
ordinarily  done  by  principals  themselves,  or  by  the  ^^^^^  ° '  '^ 
agents  of  private  persons,  in  and  about  analogous  acts, 
including  the  commission  of  frauds  and  other  torts ;  ^ 
and  the  corporation  will  be  bound  thereby, — unless  it 
can  be  shown  either  that  the  tort  was  the  personal 
affair  of  the  agent,*  or  that  the  other  party  had  know- 
ledge at  the  commission  of  the  tort  of  the  exact 
authority  of  the  agent. 

Probably  no  rules  more  definite  than  here  set  forth,  can  be  laid 
down  to  determine  either  the  precise  extent  of  an  agent's  authority 
in  this  behalf,  or  whether  in  fact  he  acted  as  agent.  Therefore  the 
circumstances  of  each  particular  case  must- be  carefully  considered. 
Accordingly  a  bank  has  been  held  in  some  cases  liable  *  and  in 
others  not  liable  for  the  fraudulent  representation  ^  of  its  managers. 
So  it  is  with  regard  to  all  other  varieties  of  corporations.  They 
will  be  liable  if  the  deceit  be  that  of  the  corporate  agent  as  such 
and  acting  within  the  reasonable  limits  of  his  authority.  The 
United  States  decisions  have  in  this  respect  gone  somewhat  farther 
than  those  of  this  country.^ 

It  is  hardly  necessary  to  cite  authorities  to  show  that  in  any  Returning 
and  every  case  a  corporation  is  liable  to  return  property  and  to  P™P^'*y'  *"• 
repay  moneys  which  it  has  received,  and  to  account  for  benefits  indi- 
rectly obtained  by  the  means  of  or  through  the  fraud  of  its  agents. 

* 

'  See  Sharp  v.   Mayor,   t&c,  of  New  Hill,  40  If.   Y.  442  ;  Runter  v.  Svdson 

York,  40  Barb.  273  ;  ante,  p.  430,  n.  2.  River  Iron,  &c.,  Co.,  20  Barb.  493,  507  ; 

2  Ibid.;  and  ^er  "Willes,  J.,  in  Bar-  Brokawy.  N.  J.IlR.,&c.,  Oo.,Z'i'S.3.'L. 

wick  V.  English  Joint  Stock  Bank,  L.  K.  331  ;   McOlellan  v.    Scott,    9   Wis.    81 

2  Ex.   259  ;   ante,  p.  419  ;    Seymour  v.  Henderson  v.    ER.    Co.,    17    Tex.    560 

Greenwood,  30  L.  J.  Ex.  327.  Kelsey  v.  Nor.  Light  Oil  Co.,  54  Barb. 

■  3  As  in   Croft  v.  Alison,  4  B.  &  Aid.  Ill  ;  45   N.    Y.    505  ;    Rives  v.    Mont- 

590  ;  Smft  t.  Jewsbury,  L.   E.  9  Q.  B.  gomery,  &c.,  P.R.  Co.,  30  Ala.  ^i  ; Hughes 

301,  660.  V.    Antietam    Mfg.    Co.,    34   Md.    316 

*  Bar  wick  v.  English  Joint  Stock  Bank,  Vawter  v.  Ohio  &  Miss.  ER.  Co.,  14  Ind 
L.  R.  2  Ex.  259  ;  Mackay  v.  Commercial  174  ;  Oregon  Cent.  RE.  Go.  v.  Scroggins, 
Bank  of  New  Brunswick,  L.  R.  5  P.  C.  3  Oreg.  161  ;  Ogilvie  v.  Knox  Ins.  Co., 
394  ;  Farmers,  efcc,   Bank  t.   Butchers,  22  How.    380  ;  Upton  v.   Hansbrough,  3 
&c..  Bank,  14  N.  Y.  623  ;  16  N.  Y.  125.  Biss.    417  ;   Blodgett  v.   Morrill,  20  Vt. 

*  Svjift  T.  Jewsbury,  L.  E.  9  Q.  B.  509;  Custar  v.  Titusville  Gas  &  Water 
301  ;  reversing  Swift  v.  Winterbotham,  Co. ,  63  Penn.  381  ;  Litchfield  Bank 
L.  R.  8  Q.  B.  244.  Co.    v.    Peck,     29     Conn.     384  ;    ER. 

^  ?,e&  Sharpy.  Mayor,ii:c.,of  New  York,  Co.  v.  Rodrigues,  10  Ricli.  (S.  C.)  278. 

40  Barb.  256,  273  ;  ante,  p.   430,  n.  2  ;  Butler  v.     Watkins,    13   Wall.  456,    is 

Perkins  V.  N.  Y.  Central  ER.  Co.,  24  N.  an  illustration  of  the  above.      Here  an 

Y.   196,   213  ;  Lee  v.  Village  of  Sandy  action  was  brought    against  a  foreign 
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Persona 
iniluced  by 
fraud  to  take 
shares. 


Conybeare  v. 
New  Bruns- 
wick, &c.» 
Ey.  Co. 

Central  Ry.  Co. 
of  Venezuela 
V,  Klsch. 


Examples  of 
false  state- 
ments— as  to 
the  capital, 
shares,  nature 
of  business, 
value,  or 
locality  of 
property,  &;c. 


SUB-SECTION   IV. — RESCINDING   CONTRACTS   FOR   FRAUD. 

Many  of  the  cases  on  this  subject  which  have  come  before 
Courts  of  Equity  have  arisen  from  the  attempts  of  persons  who, 
induced  by  flowery  prospectuses  and  glowing  reports,  have  taken 
shares,  to  get  themselves  relieved  from  their  responsibilities,  upon 
the  .statements  put  forth  and  relied  on  by  them  turning  out  in- 
correct. A  contract  obtained  by  fraud,  whether  of  the  person 
himself  or  his  agent,^  can  be  rescinded  at  the  option  of  the  opposite 
party.  This  applies  equally  to  the  allotment  of  shares  as  to  other 
matters.  In  all  such  cases  if  the  fraud  be  imputable  to  the  cor- 
poration, as  having  been  committed  by  itself  or  its  duly  authorised 
agents,  and  the  injured  party  has  not  debarred  himself  by  laches, 
relief  will  be  granted. 

Two  leading  cases  on  this  subject  are  Conybeare  v.  New  Bruns- 
\uick,  &c.,  Ry.  Co?'  and  Central  Ry.  Co.  of  Venezuela  v.  Kisch^ 
both  decided  in  the  House  of  Lords,  each  of  them  an  action  by  a 
shareholder  to  have  moneys  paid  for  shares  returned  on  the  grouinl 
of  misrepresentation,  in  the  former  of  which  the  plaintiff  failed,  in 
the  latter  he  succeeded. 

So,  in  many  other  cases,  shareholders  have  been  relieved  of  their 
shares  on  the  ground  that  they  were  induced  to  take  them  by  mis- 
representation, the  false  statements  being  on  some  occasions  with 
respect  to  the  capital  subscribed  or  shares  taken ;  *  on  others  as  to 
the  profits  to  be  made  by  new  companies,^  or  actually  made  and 
declared  by  existing  companies ;  ^  on  others  as  to  the  nature  of  the 
business  to  be  undertaken,''  or  as  to  the  value  ^  or  locality '  of  pro- 


Fraud  by  third 
party. 


corporation  and  its  managing  agent  sent 
to  conduct  its  affairs  in  the  United 
States,  for  fraudulently  pretending  to 
negotiate  for  an  agreement  with  the 
plaintiff  to  make  use  of  his  patent,  while 
the  real  purpose  of  the  defendant  was, 
by  means  of  protracting  the  negotiations, 
to  keep  the  plaintilfs  invention  out  of 
the  market,  the  defendant  corporation 
being  largely  interested  in  another  in- 
vention which  would  have  been  interfered 
with  by  that  of  the  plaintiff.  Upon 
demurrer  the  Court  held  that,  if  the 
fraud  and  deceit  which  lay  at  the  basis  of 
the  action  were  proved,  the  action  could 
be  maintained  against  both  the  defen- 
dants. 

'  Or  when  the  fraud  is  that  of  a  third 
party,  hut  is  of  such  a  kind  that  it  entei-s 
into  and  forms  the  basis  of  the  contract, 
see  Karhcrg's  Case,  ISHi,  3  Ch.  1,  66 
L.  T.  700  ;  Re  Canadian  Direct  Heat  Co., 
9  "Times"  R.  7  (0.  A.). 

2  9  H.  L.  C.  711,  31  L.  J.  (Ch.)  297  ; 
New  ]inni.<!iriel;  dr.,  Hi/.  Co.  v.  ilaq- 
ijeriihje,  1  Dr.  &  Sm.  363,  30  L.  J.  C'ii. 


242  ;  Ross  v.  Eslatfs  Investment  Co.,  3 
Ch.  6S2.  The  most  important  of  the 
recent  decisions  in  the  United  States  is 
Soa-ard  v.  Glenn,  21  Amer.  St.  Rep. 
:.=i6,  Sn  Ga.  238,  where  the  whole  ques- 
tion of  the  liability  of  stockholders  to 
creditors  of  an  insolvent  corporation  is 
fully  discussed. 

3  L.  R.  2  H.  L.  99. 

■*  Ross  v.  EstcUes  Investment  Co. ,  3  Ch. 
682  ;  Henderson  v.  Lacon,  5  Eq.  249  ; 
fl'aferhomc  v.  Jamieson,  L.  R.  2  Sc.  & 
D.  29.  Compare  JVright's  Case,  12  Eq. 
ool. 

'  See  Reese  River  Mining  Co.  v.  Smith, 
L.  R.  4  H.  L.  64  ;  Denton  v.  Macneil,  2 
Eq.   352. 

'^  Jackson  v.  Turquand,  L.  R.  4  H.  L. 
30_5. 

'  Blackburn's  Case,  3  Drew.  409. 

**  Reese  River  Mining  Co.  v.  Smith,  L. 
R.  4  H.  L.  64  ;  Denton  v.  MacneU,  2  Eq. 
352.  '- 

»  Lairrenee's  Case,  2  Ch.  412  ;  Re  Rus- 
sian Vyksov,nsky  Ironworks  Co.,  Stewart's 
Case,  1  Ch.  574. 
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perty  already  or  to  be  thereafter  acquired  by  the  company ;  on 
another  as  to  the  persons  who  were  directors.^  In  a  word,  mis- 
leading facts  of  any  description,  material  to  the  contract  to  take 
shares,  and  actually  the  inducement  to  such  contract,  render  such 
contract  voidable  on  the  part  of  the  person  so  induced  to  enter 
into  the  same,  always  provided  that  they  were  promulgated  by 
the  company  itself  or  its  duly  authorised  agents,^  or  if  not  that 
the  company  to  enforce  the  contract  must  adopt  them.* 

180.  Contracts   induced  by  fraud   being   only  voidable,  the  Delay  in  cases 
parties   aggrieved  must  take  the  necessary  steps  to  of  rescission. 
repudiate  such   contracts,  within  a   reasonable  time, 
and  before   other    persons   have  acquired   rights   in 
respect  thereof. 

The  period  within  which  a  shareholder  can  repudiate  ends  with  Effect  of 
the  stoppage  of  the  corporation  ;  *  which  as  regards  companies  ■«'in'l>°g-'»P- 
wound  up  under  the  Companies  Act,  1862,  means  (a)  in  case  of 
compulsory  winding-up  the  presentation  of  the  petition  on  which 
the  compulsory  order  is  made,^  and  (b)  in  case  of  voluntary  winding 
up,  the  date  of  the  notice  convening  a  meeting  to  pass  resolutions 
for  winding  up  or  otherwise  notifying  that  the  company  cannot 
continue  its  business,^  certainly  when  the  company  is  insolvent  ^ 
and  possibly  in  all  cases.'' 

After  such  an  order  or  notice  it  is  too  late  for  a  corporator  to 
attempt  to  get  rid  of  his  liability.  He  is  then  fixed  as  a  contri- 
butory whatever  may  be  his  position  against  the  other  persons. 
And  further  he  cannot  after  that  date  bring  an  action  for  damages 
against  the  corporation — as  against  the  latter  his  rights  of  every 
description  in  respect  of  the  alleged  fraud  are  gone.^ 

Moreover,  it  is  only  the  party  originally  defrauded — with  per- 
haps exceptions  arising  in  very  special  cases — who  can  repudiate 
the  contract.  For  instance,  a  person  who  buys  shares  from  one 
who  could  have  repudiated  these  shares  as  having  been  issued  to 
him  under  circumstances  of  fraud  cannot  on  the  ground  of  the 
original  fraud  have  such  shares  cancelled.' 

At  Common  Law  an  action  of  deceit  may  be  brought  at  any 
time  against  a  corporation  as  against  a  private  individual,  till  the 

'  Se  Scottish  Petroleum  Co.,  17  C.  D.  Ifansbrou-gh,  3  Biss.  417  ;  Salem  Bank 

373  ;  23  C.  D.  413.  v.  Gloucester  Bank,  17  Mass.  33  ;  Kelsey 

2  See  Frowd's  Case,  30  L.  J.  (Ch.)  322;  v.  Northern  Light  Oil  Co.,  45  N.  Y.  505. 
Burnes  v.  Penndl,  2  H.  L.  C.  497.  ^  Mitchell's  Case,  4  App.  548. 

3  See  p.  432,  u.  1.  '  See,  however,  Stone  v.  City  &  County 
*  Senderson  v.  Royal  British  Bank,  7      Bank,  3  C.  P.  D.  282. 

E.  &  B.  356  ;  Daniell  v.  Same,  1  H.  &  *  Eouldsworth    v.    City   of    Glasgow 

K.  681.  Bank,  5  App.  317. 

Oakes  v.  Turquand,   L.   R.   2  H.  L.  ^  Duranty's     Case,      26    Beav.     268  ; 

325  ;  Burgess's  Case,  15  C.  D.  507.  Com-  Grisewood's  Case,  4  De  G.  &  J.  544  ;  Peek 

pare  Pawle's  Case,  4  Ch.  497  ;  Upton  v.  v.  Gurney,  13  Eq.  79,  L.  R.  6  H.  L.  377. 

B.U.V.  F   F 
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Torts  involvmg 
intention  in  the 
"wrong-doer. 


Negligence 


Libel. 


plaintiff's  right  is  barred  by  thq  Statutes  of  Limitations ;  but  it  is 
different  when  a  shareholder  seeks  relief  by  rescission.  A  contract 
induced  by  fraud  is  voidable,  not  void,  and  the  injured  party  will 
in  Equity  be  deemed  to  have  waived  his  right  to  rescission  unless 
he  used  ordinary  precautions  and  care  at  the  making  of  the 
contract,  and  has  been  prompt  in  appealing  to  the  Court  on 
discovering  the  fraud.^ 

SECTION   IV. — TORTS   OTHER   THAN   FRAUD. 

With  regard  to  torts  other  than  fraud  it  is  submitted  that  the 
liability  of  corporations  is  general — that  if  an  act  is  done  in  the 
course  of  the  corporate  business  and  on  behalf  of  the  corporation, 
and  such  act  results  in  a  tort  for  which  the  injured  party  could  sue 
if  the  wrongdoer  or  his  principal  were  a  private  individual,  then 
whatever  the  variety  of  tort  the  corporation  will,  under  such  cir- 
cumstances, be  liable.  The  only  cases  which  require  considera- 
tion are  those  where  intention  is  an  ingredient. 

181.  Corporations  are  liable  for  at  least  some  varieties  of  tort 
which  require,  as  an  essential  ingredient,  intention  on 
the  part  of  the  tort-feasor.^ 

Other  torts  there  are  with  respect  to  which  the  liability  of  a 
corporation  may  be  fairly  considered  doubtful.  Ordinarily  it  is 
sufficient  to  render  a  person  responsible  for  a  tort,  whether  com- 
mitted by  himself  or  his  agent,  if  only  there  has  been  negligence, 
heedlessness,  or  rashness.  Sometimes,  however,  the  mental  in- 
gredient becomes  intention,  actual  or  constructive.  Can  a  corpo- 
ration be  made  amenable  for  those  torts,  which  require  on  the  part 
of  the  wrong-doer  knowledge  or  wilfulness  ? 

In  Stiles  v.  Cardif  Steam  Nav.  Go?  it  was  determined  that  a 
corporation  would  be  liable  for  knowingly  keeping  a  mischievous 
animal.  Shee,  J.,  asserted  broadly,  in  reference  to  the  scienter, 
that  "  corporations  are  in  this  respect  in  no  different  position  from 
private  owners  ;  and  if  it  could  be  shown  that  the  mischievous 
propensity  of  the  dog  was  known  to  any  person  having  control  of 
the  business  or  of  the  yai'd,  or  even  of  the  dog,  or  whose  duty  it 
would  be  to  inform  the  company  of  what  the  dog  had  done,  it 
might  do,  but  the  evidence  fails  on  that  point." 

In  Whitfield  v.  South-Eastern  Ry.  Co.*  a  corporation  was  held 

R.    483 ;    33   L.  J.  (Q.   B.) 


'  Deposit  cO  Oeii.  Life  Ass.  Co.  v. 
Ayscough,  6  E.  &  B.  7*51,  26  L.  J.  {Q. 
B.)  29  ;  Ularkc  v.  Dickson,  27  L.  J.  (Q. 
B.)  223;  Scholey  v.  Central  Ry.  Co.  of 
Kcnrzufia,  9  Eq.  266,  n.  ;  ffeymann 
V.  Muropean  Central  By,  Co.,  7  En 
154.  ' 

-  Compare  an/i;  pp.  422-3. 


'  4    N.    R.    483 ;    33 
310   312 

"'e.  B.  &  E.  115,  27  L.  J.  (Q.  B.) 
229,  approved  and  followed  by  the  majo- 
rity of  the  Supreme  Court  of  the  United 
States  in  Philadelphia,  &c.,  RE.  Co.  v. 
QuigUy,  21  How.  ^202  ;  in  Maynard  v. 
Firemnt's  Ins.   Co.,  34  Cal.  48;  and  by 
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liable  for  publishing  a  libel  contained  in  a  telegram  which  passed 
over  their  wires.  E  converso,  a  corporation,  though  intangible 
and  without  personal  incidents,  may  sue  for  libel  upon  it.^ 

In  Henderson  v.  Mid.  Ry.  Oo?    a  majority  of  the  Court  of  Maiicioua 
Exchequer  (Bramwell,  B.,  dissenting)  set  aside  a  nonsuit  in  an  P"^"^®*"^ 
action  for  malicious  prosecution. 

SECTION   V. — TORTS   WHICH   AHE   ULTRA   VIRES. 

If  a  tort  is  caused  by  proceedings  or  acts  which  on  the  face  of 
them  are  manifestly  outside  the  powers  of  a  corporation,  and  un- 
connected with  its  proper  business,  enterprise,  or  scope,  then 
plainly  the  corporation  cannot  be  liable.  Such  a  tort  can  be  in 
fact  and  in  law  the  wrongful  act  only  of  the  parties  causing  it. 
But  suppose  there  is  not  this  clear  want  of  connection  between 
the  tort  and  the  corporate  enterprise,  what  is  the  position  ? 

182.  An  agent  has  no  implied  authority  to  commit,  and 
cannot  on  such  ground  alone  bind  his  principal,  a 
corporation,  by  committing  an  Ultra  Vires  tort. 

What  a  corporation  cannot  do,  its  agents  cannot  under  ordinary 
circumstances,  and  in  the  case  of  contracts,  do  so  as  to  bind  it. 
From  this  it  necessarily  follows  that  there  can  be  no  authority  to 
an  agent,  implied  or  otherwise,  to  enter  into  contracts  or  to  in- 
stitute proceedings  in  the  nature  of  contracts,  which  would  be 
Ultra  Vires  of  the  corporation  ;  and  that  the  corporation  cannot  in 
any  way  be  rendered  amenable  for  such  proceedings,  or  for  matters 
incidental  to,  or  torts  committed  by  one  of  their  servants  in  the 
course  thereof 

This  principle  holds  with  regard  to  torts,  at  least  to  this  extent, 
that  if  a  tort  be  altogether  Ultra  Vires  of  a  corporation  as  arising 
out  of  a  matter  which  the  corporation  itself  has  no  authority  to 
direct,  then  there  can  be  no '  implied  authority  to  a  corporate 
official  to  commit  such  tort.  This  is  well  shown  by  the  case  of 
Poulton  V.  L.  &  S.  W.  By.  Go?  The  facts  were  these: — The 
plaintiff,  who  had  taken  a  horse  to  an  agricultural  show  by  the 

the  Court  of  Queen's  Beuch  of  Upper  2  20  "W.  R.  23 ;  followed  in  Edwards 

Canada,  in  Tench  y.  G.  W.  Rxj.  Co.,  32  v.  Mid.   By.  Co.,   6  Q.  B.  D.  287  ;  and 

U.  C.  Q.  B.  452(1872),  where  the  defen-  see  Abrathv.  N.  E.   By.   Co.,   11  App. 

dants  were  made  responsible  for  a  libel  247. 

published  by  their  general  manager  with-  ^  L.  R.  2   Q.  B.  534.     In  Rowland   v. 

out  special  authority,  but  in  the  course  of  City  of  Gallatin,  42  Amer.  396,   75  Mo. 

his  duties.      See  Lawless  v.  A-nglo-Egyp-  134,  the  defendant  city  was  not  liable  in 

tian  Cotton  &  Oil  Co.,  L.  R.  4  Q.  B.  262  ;  trespass  for  earth  taken  by  a  street  com- 

Gwynn  v.  Sovih  Eastern  Ry.  Co.,  18  L.  missioner  from  the  plaintiflf's  premises, 

T.  N.  S.  738.  which    the  city  was  not  authorised  to 

'  Metropolitan  Saloon  Omnibus  Co.  v.  take.  To  same  effect  Cavanagh  v.  Boston, 

Hawkins,   4  H.  &  N.  87,   28  L.  J.    (Ex.)  52  Amer.  716,   139  Mass.   426,  Seele  v. 

201 ;  Shoe  &  Leather  Bamk  v.  Thompson,  Inhabitants  of    Bearing,    I    Amer.    St. 

23  How.  Pr.  253.  Rep.  314,  79  Me.  343, 
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defendants'  railway,  was  entitled,  under  arrangements  advertised 
by  the  defendants,  to  take  the  horse  back  free  of  charge  on  the 
production  of  a  certificate.  The  plaintiff  accordingly  produced  a 
certificate,  and  the  horse  was  put  into  a  box  without  payment  or 
booking ;  and  the  plaintiff  having  taken  a  ticket  for  himself  pro- 
ceeded by  the  same  train.  At  the  end  of  the  journey  the  station- 
master  demanded  payment  for  the  horse,  and  the  plaintiff,  refusing 
to  pay,  was  detained  in  custody  by  two  policemen  under  the  orders 
of  the  station-master  until  it  was  ascertained  by  telegraph  that  all 
was  right.  An  action  having  been  brought  by  the  plaintiff  against 
the  defendants  for  false  imprisonment,  it  was  held  that,  though  a 
railway  company  has  power  to  apprehend  a  person  travelling  on 
the  railway  without  having  paid  his  own  fare,  it  can  only  detain 
the  goods  for  non-payment  of  the  carriage  ;  that,  as  the  defendants 
themselves  would  have  had  no  power  to  detain  the  plaintiff  on  the 
assumption  that  he  had  wrongfully  taken  the  horse  by  the  train 
without  paying,  there  could  be  no  authority  implied  from  them  to 
the  station-master  to  detain  the  plaintiff  on  this  assumption  ;  and 
that,  therefore,  they  were  not  liable  for  this  act  of  the  station- 
master. 

The  last  case  decided  only  that  no  implied  authority  as  to  de- 
tention was  possessed  or  could  be  possessed  by  the  station-master. 
He  might  have  had  express  authority  to  act  as  he  did,  and  if  so, 
though  perhaps  the  liability  of  the  corporation  under  such  circum- 
stances is  a  little  doubtful,  yet  it  seems  that  the  corporation  would 
be  liable.  Such  authority  would  have  been  Ultra  Vires  of  the 
company  purporting  to  confer  it,  yet  upon  principle  it  would  seem 
that  they  would  have  been  responsible  for  the  results  thereof.^ 
Difference  There    is   a   great   distinction    between  tortious  and  contractual 

ityTo^ractr  ''  liability  for  acts  Ultra  Vires.     Every  tort  in  a  manner  is  Ultra 
Ultra  Vires  in    Vires,  and  it  is  no  defence  to  legal  proceedings  in  tort  merely  to 

cases  of  con-  -  .  ,     ■  ^     i  i  •   ,     ,  ,  ,  ,        , 

tract  and  tort.    Set  up  this  argument,  it  the  torts  which  have  been  done  by  the 

corporation  or  by  their  direction,  express  or  implied,  are  incidental 

to  the  business,  the  powers,  or  the  duties  of  the  corporation. 

A  corporation         Suppose,  however,  this  is  not  so — suppose  a  corporation  directs 

UHra  Virea"       ^  proceeding,  whether  knowing  it  to  be  outside  its  powers  or 

tortj  ia  it  enterprise,  or  bond  ^fide  believing  it  to  be  within  or  incidental 

thereto,  but  in  the  result  the  contrary  being  the  case,  and  such 

proceeding  is  carried  out  by  the  agents  so  authorised.     This  is  the 

precise  point  now  in  consideration — What  is  the  position  of  the 

corporation  ?     Is  it  liable  ? 

'  Apimroiitly  so  hold  in  Doolan  v.  Mid.        Compare  Ecclesiastical  Commissioners  v. 
Jli/.    Co.,    2   App.    792,    806  ;    soe    the       N.  K  liy.  Co.,  4  C.  D.  845. 
c.\ Liacl  from  Uio  j udgment,  post,  p.  439. 
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183.  If  a  corporation  in,  what  appears  to  be,  the  due  prosecu- 
tion of  its  enterprise  or  the  due  exercise  of  its  powers, 
engages  in'  or  directs  proceedings  which  necessarily 
cause  an  Ultra  Vires  tort,  it  is  liable  therefor. 

At  present  this  question  remains  without  precise  decision.     In  Corporators 
Harman  v.  Tappenden^  corporators  were  held  not  liable  for  a  "" ' 
tort,  apparently  Ultra  Vires,  committed  by  them  at  a  corporate 
meeting  in  the  corporate  name ;  and  in  Maund  v.  Monmouth-  ^'"^  ^}^  <=?^- 
shire,  &c.,  Canal  Co?  the  plaintiff  recovered  in  trespass  for  the  liable. 
seizing  and  converting  under  the  orders  of  the  defendant  company 
certain  barges  and  a  quantity  of  coal. 

But  neither  of  these  cases  involved  the  present  point  pure  and 
simple.'  In  both  it  can  fairly  be  argued  that  the  tort  complained 
of  was  really  an  ordinary  corporate  tort — was  one  committed  in 
and  about  a  matter  necessarily  incidental  to  the  corporate 
enterprise. 

In  Mill  V.  Hawker^  the  point  did  arise  in  the  arguments.  Agent  person- 
though  not  in  the  actual  decision.  This  was  an  action  for  trespass  an' Ultra  Vires 
against  the  surveyor  and  members,  in  their  private  capacity,  of  a  *°'^- 
highway  board,  committed  by  the  surveyor  in  carrying  out  an 
order  of  the  board,  admitted  to  be  Ultra  Vires.  It  was  decided 
that  the  action  would  lie,  at  least,  against  the  surveyor,  and  there- 
fore no  decision  was  arrived  at  as  to  the  liability  of  the  board  as  a 
corporation.  Kelly,  C.  B.,  dissented,  and  expressed  a  very  strong 
opinion  that  the  board  was  liable  and  no  one  else.  He  said  :  "  It 
was  argued  that  no  action  could  be  maintained  against  the  board 
on  the  ground  that  the  resolution  and  the  order  to  the  surveyor 
were  Ultra  Vires.  But  I  apprehend  that  this  is  a  misapplication 
of  the  term  Ultra  Vires.  If  the  board,  by  resolution  or  otherwise, 
had  accepted  a  bill  of  exchange,  directing  their  clerk  or  other 
officer  to  write  their  corporate  name  or  title  across  a  bill  drawn 
upon  them  for  a  debt,  this  would  have  been  Ultra  Vires,  and  no 
holder  of  the  acceptance  could  have  recovered  the  amount  against 
them.  It  would  have  been  void  upon  the  face  of  it,  and  it  is 
immaterial  to  consider  whether  the  individuals  who  had  written 
or  authorised  the  acceptance  would  have  been  liable  tp  any,  and, 
it  any,  to  what  action  at  the  suit  of  a  holder  for  value.  But  it  is 
otherwise  with  an  act  merely  unlawful  or  unauthorised,  as  a  tres- 
pass or  the  conversion  of  a  chattel.    If  such  an  act  is  to  be  deemed 

•  1  East,  555.  outside  its  limiti. 

2  2  Dowl.  N".  S.  113.  ■•  L.  R.  9  Ex.     09,  323-4  ;  ibid.,   10 

'  In  Dooley  v     City  of    Kansas,    52  Ex.  92.     Compare  Brennan  v.  Poor  Law 

Amer.   380,  82  Mo.   444,   the  defendant  Guardians    of  Limerick,    Ir.    L.    R.    2 

city  was  held    liable    in  trespass    for  C.  L.  42,  48. 

wrongfully    taking  possession    of   land 
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Corporations 
liable  for  tort 
arising  out  of 
an  Ultra  Vires 
contract. 


Ultra  Vires,  and  therefore  no  action  would  lie  against  the  corpo- 
rate body  by  whom  it  had  been  authorised,  it  is  clear  that  a 
corporation  would  not  be  liable  for  any  tort  at  all  committed  or 
authorised  by  them,  and  the  decisions  above  cited  would  be 
contrary  to  law." 

183a.  If  a  corporation  engages  in  proceedings  apparently  in 
the  due  prosecution  of  its  enterprise  or  the  due  exer- 
cise of  its  powers,  and  a  duty,  common  law  or  statutory, 
is  imposed  on  it  by  reason  of  such  proceedings,  then, 
although  it  should  turn  out  that  such  proceedings  are 
Ultra  Vires,  the  corporation  will  be  liable  in  tort  for 
any  breach  of  such  duty. 
The  principle  involved  in  this  proposition  is  very  reasonable,  and 
seems  established  by  decision.     Assuming  its  correctness,  a  fair 
measure  of  protection  is  provided  for  persons  dealing  with  corpo- 
rations, and  who  often  enough  would  be  utterly  unable  to  gauge 
exactly  the  powers  and  capacities  of  such  bodies.     Without  some 
such  principle  railway  companies  and  the  like   might  engage  in 
transactions  of  great  moment  and  causing  damage  to  many,  and, 
when  it  suited  them,  repudiate  all  liability. 

In  Bissell  v.  Michigan  Southern,  &c.,  RB,.  Cos.}  where  two 
coi-porations,  chartered  respectively  by  the  States  of  Michigan  and 
Indiana,  with  power  to  each  to  build  and  operate  a  railroad  within 
its  own  state,  had  united  in  the  business  of  transporting  passengers 
over  a  third  road  in  the  State  of  Illinois  beyond  the  limits  autho- 
rised by  the  charter  of  each  of  such  corporations,  they  were  jointly 
liable  for  injuries  to  a  passenger  resulting  from  the  negligence  of 
their  employees.  The  principle  of  Ultra  Vires  was  here  discussed 
at  great  length.  Selden,  J.,  went  most  carefully  through  the 
authorities,  and  concluded  that  every  Ultra  Vires  contract  is 
absolutely  void.  But  he  considered  that  the  corporations  were 
liable  in  this  case  upon  the  short  ground  that  the  acts  of  carrying 
passengers,  &c. — though  Ultra  Vires  and  therefore  restrainable  at 
suit  of  the  corporators,  and  not  imposing  any  contractual  liability 
upon  the  corporations — were  nevertheless  corporate  acts,  and  that 
consequently  the  corporations  were  responsible  for  negligence  and 
for  torts  committed  in  the  course  of  the  same. 

The  principle  laid  down  in  the  last  two  cases  would  seem  to  be 
the  true  ground  of  liabiHty,  viz.,  the  existence  of  a  duty  by  reason 
of  the  proceedings  engaged  in  by  the  corporation.  The  ground  of 
liability  in  such  cases  is,  however,  expressed  somewhat  differently 
in  Dooldv  V.  Mid.  By.  Co.^  where  the  defendant  company 
employed  a  steamer,  but  had  no  power  to  do  so,  and  damage 


'  22  N.  Y.  258  ;  see  ante,  pp.  40-2. 


2  2  App.  792,  806, 
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having  been  caused  by  its  agents'  negligence  to  the  plaintiff's  cattle, 
the  company  was  held  liable.  Lord  Blackburn  said  :  "  I  may  here 
dispose  of  a  point  on  ■which  great  reliance  seems  to  have  been 
placed  by  the  pleaders  and  by  some  of  the  judges  below,  though  I 
think  it  was  abandoned  on  the  argument.  .  .  .  The  Midland  Rail- 
way Company  is  not  authorised  by  any  Act  of  Parliament  to  own 
or  work  steamboats,  and,  therefore,  it  is  said,  that  this  company,  if 
owning  and  working  steamboats,  would  be  doing  so  illegally,  and 
therefore  would  be  free  from  the  restrictions  imposed,  it  is  said, 
only  on  those  railway  companies  legally  owning  and  working 
steamers.  It. is  impossible  to  suppose  that  the  Legislature  in- 
tended those  companies  who  were  wrongfully  working  steamers  to 
be  in  a  better  position  than  those  who  were  rightfully  working 
them ;  and  the  Act  should  not  be  so  construed  if  the  words 
permit  of  any  other  construction.  And  even  if  the  words  com- 
pelled this  construction,  I  think  the  railway  could  not  set  up  its 
own  wrong  against  a  plaintiff  who  contracted  with  the  company 
in  innocence  and  ignorance.  Doolan  and  the  Midland  Railway 
Company  are  not  in  pari  delicto.  Doolan  might  perhaps  set  up 
against  the  Midland  Railway  Company  that  it  was  acting  illegally 
if  it  would  in  any  way  help  him  (which  I  do  not  think  it  in  any 
way  could),  but  it  does  not  lie  in  the  mouth  of  the  railway  com- 
pany to  set  up  its  illegality,  even  if  it  would  help  it,  which  I  do 
not  think  it  would."  ^ 

The  United  States  cases  have  gone  further  than  the  above  pro- 
position, and  probably  there  it  is  established  that — 

184.  If  a  corporation  or  its  managing  body  bond  fide  believing 
that  a  particular  transaction  is  within  its  powers 
direct  an  act  which  turns  out  to  be  Ultra  Vires,  still 
the  corporation  is  liable  to  any  person  thereby 
damnified.  ^  ■* 

In  Durlcee  v.  City  of  Kenosha^  it  was  held  that  a  city  is  liable 
in  damages  for  the  seizure  and  sale  of  property  by  its  officers  to 
pay  a  void  assessment  for  a  street  openiilg.  Lyon,  J.,  in  delivering 
the  judgment  of  the  Court,  sa\d:  "In  the  present  case  the  officer 
seized  the  plaintiff's  pr.(^etty  in  strict  obedience  to  the  mandate 
of  the  city  council.  .1 .  .  We  think  the  fair,  reasonable  construction 
of  the  complaint  is  that  it  does  not  impeach  the  honesty  and  good 
faith  of  the  members  of  the  council  in  making  the  assessment,  but 

Compare  National  Bank  v.  Graham,,  that,  as  the  bank  had  no  power  so  to 

100  U.  S.  699,  where  the  bank's  cashier,  receive    bonds,   it  could   be    under    no 

received  bonds  for  safe  custody  which  liability. 

were  stolen,   and  the  bank   was    held  ^  43  j\^nier.  480,  59  Wis.  123.     Corn- 
liable,  though  it  was  strenuously  argued  pare  p.  437,  n.  1. 
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ouly  charges  that  they  knew  the  facts  alleged,  which  the  plaintiff 
claims  render  the  assessment  void,  the  council  in  the  meantime 
being  of  the  opinion,  presumably,  that  the  existence  of  those  facts 
did  not  invalidate  the  assessment  or,  at  least,  not  knowing  that 
the  assessment  was  invalid.  ...  It  is  conceded  that  the  facts' 
alleged  in  the  complaint  show  that  the  assessment  against  the 
plaintiff's  lot  is  void.  Giving  the  complaint  the  construction 
above  indicated,  it  states  a  cause  of  action  in  tort  against  the  city 
under  the  rule  laid  down  and  applied  in  the  following  cases."  ^ 

A  recent  decision  is  Central  RR.  &  Banking  Go.  v.  Smith.^ 
There  it  was  held  that  a  corporation,  chartered  only  as  a  railroad 
and  banking  company,  although  it  has  no  authority  to  run  a 
steamboat,  is  still  liable  to  a  passenger  injured  on  a  steamboat 
operated  by  it.     Clopton,  J.,  said  :  "  With  the  postulate  assumed 

that  the  defendant  has  no  authority  to  own  and  operate a 

steamboat there  remains  to  be  considered  the  liability  of 

the  defendant  to  a  person  for  injuries  suffered  on  such  a  boat 
while  a  passenger  thereon.  Were  the  present  action  founded  on  a 
contract  of  transportation  defendant  could  successfully  interpose  a 
defence  of  Ultra  Vires  ;  the  action  is  however  ex  delicto,  founded 
on  the  common  law  duty  of  a  common  carrier."  And,  after  re- 
ferring to  Bissell  V.  Michigan  Southern,  &c.,  RR.  Cos.,^  the  judge 
proceeded :  "  An  exemption  from  liability  in  such  cases  because 
the  act  is  Ultra  Vires  would  be  a  licence  to  corporations  to  do 
wrongs  to  others.  From  these  principles  it  follows  that  if  the 
defendant  undertook  the  business  of  transporting  persons  by  a 
mode  of  conveyance  other  than  that  authorised  and  provided  by 
the  charter,  its  duties  and  responsibilities  to  a  passenger  are  the 
same  as  if  the  business  was  authorised  and  legal." 

•  Sarley  v.   Town  of  Texas,  20  Wis.  sponsibility  ou  that  ground,  it  must  he 

634 ;    Squiers   v.  Nemrnh,    24  id.   588  ;  equally  free  from  responsibility  for  an 

Grosset  v.  JanesviUe,  28  id.  420  ;  Hamil-  injui-y  inflicted  whUe  attempting  to  per- 

ton  V.  FoTid  du  Lac,  40  id.  47  ;    Wallnce  form  it.     But   this   I   apprehend  by  no 

V.   Menasha,     33  Amer.    804  ;    48  Wis.  means  follows,  though  it  is  probably  true 

79-  so  far  as  the  duty  to  observe  due  care 

2  52  Amer.  3.53,   76  Ala.  572  ;  N.  Y.  grew  out  of  the  contract.    The  plaintiff's 

Lake  Eric,  &c.,  Ry.  Co.   v.  Bariiig,  47  claim  however,   rests,   not  upon  his  con- 

N.  J.  L.  137.  tract,  but  upon  the  right  which  every 

=  22  N.  Y.  258,  305,  where  Selden,  J.  man  has  to  be  protected  from  injury 

observed:— "  It    is    said    that    if    the  through  the  carelessness  of  others."    See 

contract     was    Ultra    Vires     and     the  also  ante,  pp.  40-2,  438. 
corporation    is    protected  from    all    re- 


CHAPTER  XIII. 

CRIMES. 

The  liability  of  corporations  has  been  extended  to  even  some 
varieties  of  crimes.  The  notion  of  crime  as  usually  held,  requires 
intent  on  the  part  of  the  criminal,  but  this  is  not  the  view  taken 
by  English  law.     Many  acts,  which  if  productive  of  harm  to  a  single  Crimes  where 

.      ,      ,  .  T.         j.1.  1  i  •       1  the  intent  is 

person  are  mere  torts,  become  crimes  when  they  result  in  damage  constructive. 
to  a  large  number  of  people ;  and  all  proceedings  which  ai-e 
invasions  of  the  rights  or  privileges  not  of  some  one  individual' 
specially  but  of  the  public  at  large,  or  which  are  detrimental  to 
the  general  well-being  or  to  the  interests  of  the  State,  similarly 
fall  under  the  category  of  crimes.  In  such  cases  the  intent  is 
notional  and  constructive,  rather  than  real ;  ^  it  suffices  if  the 
wrong-doer  has  caused,  whether  directly  by  his  own  proceedings 
or  indirectly  by  those  of  his  agents,  the  wrong  in  question. 
Manifestly  a  corporation  can  commit  such  wrongs,  can  have  such 
an  intent,  and  by  consequence  at  least  to  such  extent  render  itself 
amenable  to  the  criminal  law. 

Accordingly   it   has   been  decided,  that  a  corporation  may  be  9"'!""'''*'°"^ 
indicted  for  misdemeanors  which  are  in  reality  public  torts,  e.g.,  crimes. 
for  disobedience  to  an  order  of  justices  requiring  them  to  execute 
works  pursuant  to  a  statute  ;  ^  for  misfeasance  in  cutting  through 
and  obstructing  a  public  highway  ;  ^  for  non-repair  of  a  highway, 
and  the  like.* 

The  authorities  hitherto  have  gone  only  so  far  as  to  render  liability  for 
them  liable  criminally  for  a  nonfeasance  or  misfeasance,  where  the  cnmes  mvoiv- 

•^        ,  ^  ing  intent. 

mental  element  is  negligence.  Whether  this  can  ever  be  ex- 
tended to  felonies,  or  to  misdemeanors  the  essence  of  which  is 
malice,  wilfulness,  or  other  such  determinate  fact,  is  very  doubt- 
ful.^ Being  mere  abstractions,  they  cannot  have  actually  the 
mental  element  therein  involved,  and  to  raise  it  by  implication  is 
directly  opposed  to  every  principle  of  criminal  law. 

I  See  Reg.  v.  Stephens,  L.  R.  1  Q.  B.  Manchester,  7  E.  &  B.  453,  26  L.  J.  (M 

702.  C.)  65  ;  and  the  many  authorities  in  the 

^  Beg.   y.   Birmingham    <fc  Gloticester  books  of  indictments  against  counties, 

By.  Co.,  3  Q.  B.  223.  townships,  and  parishes,  for  not  repairing 

^  Beg.  V.  Great  North  of  England  By.  roads,  bridges,  &c. 

Co.,   9  Q.   B.  315 ;  Beg.  v.  Longton  Cos  *  See  the  arguments  in  Beg.  v.  Great 

Co.,    2   E.   &   E.   651;   Beg.    v.    United  North  of  England  Ry.  Co.,   9  Q.  B.  315; 

Kingdom  Electric  Telegraph  Co.,  2  B.  &  and  King  of  the  Two  Sicilies  v.  Willcox, 

S.  647,  ii.,  3  F.  &  F.  73.  1  Sim.  N.  S.  334,  19  L.  J.  (Ch.)  488. 

-*  Compare    Beg.   v.   Mayor,    &c,,   of 
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On  the  other  hand  it  has  been  determined  that  notwithstanding 
the  broad  rule  that  a  principal  cannot  be  rendered  criminally 
liable  for  the  acts  of  its  agents,  yet  there  are  circumstances  when 
an  indictment  on  this  ground  will  lie.^ 

The  principle  here  enunciated,  if  carried  out  to  its  legitimate 
result,  will  render  corporations  liable  for  many  varieties  of  crime. 
They  have  hitherto  been  held  responsible  for  their  own  acts, 
though  of  course  done,  or  omitted,  through  the  medium  of  agents. 
It  is  a  great  step  to  extend  this  responsibility  to  the  proceedings 
of  governing  officials,  no  doubt  purporting  to  act  on  behalf  of  their 
corporations,  but  they  themselves  giving  the  directions  and  con- 
trolling the  proceedings  which  result  in  the  doing,  or  omitting,  the 
matters  complained  of. 

In  the  latest  case  raising  the  question  of  the  criminal  responsi- 
bility of  corporations  Lord  Blackburn  said  :  ^  "  I  quite  agree  that  a 
corporation  cannot,  in  one  sense,  commit  a  crime — a  corporation 
cannot  be  imprisoned,  if  imprisonment  be  the  sentence  for  the 
crime,  a  corporation  cannot  be  hanged  or  put  to  death  if  that  be 
the  punishment  for  the  crime ;  ....  and  so,  in  those  senses  a 
corporation  cannot  commit  a  crime.  But  a  corporation  may  be 
fined,  and  a  corporation  may  pay  damages  ;  and  therefore  I  must 
totally  dissent  ....  that  a  body  corporate  or  a  corporation  that 
incorporated  itself  for  the  purpose  of  publishing  a  newspaper  could 
not  be  tried  and  fined,  or  an  action  for  damages  brought  against 
it  for  a  libel ;  or  that  a  corporation  which  commits  a  nuisance 
could  not  be  convicted  of  the  nuisance  or  the  like." 

'  In  Reg.  v.  Stephmis,   L.  R.  1  Q.  B.  of  the  nuisance.     The  prosecutor  cannot 

702,708-9,  on  an  indictment  for  anuisanee  proceed  by  action,  but  must  proceed  by 

Mellor,  J. ,  said :  "  It  is  quite  true  that  indictment,   and  if  this  were  strictly  a 

this  in  point  of  form  is  a  proceeding  of  a  criminal    proceeding,     the     prosecution 

criminal    nature,     but    in    substance   I  would  be  met   with  the  objectlou  that 

think  it  is  in  the  nature  of  a  civil  pro-  there  was  no  ;«<;7!.s  rea:  that  the  indict- 

ceeding,  and  I  can  see   no   reason  why  ment    charged   the    defendant    with    a 

a  different  rule  should  prevail  mth  regard  criminal  offence,  when  in  reality  there 

to   such  an   act   as   is   charged   in   this  was  no  proof  that  the  defendant  knew  of 

indictment  between    proceedings   which  the  act,  or  that  he  himself  gave  orders  to 

are   civil    and    proceedings    which    are  his  servants  to  do  the  particular  act  he  is 

criminal.   I  think  there  may  bo  nuisances  charged  with  ;  still  at  the  same  time  it  is 

of  such  a  character  that  the  rule   I  am  perfectly  clear  that  the  defendant  finds 

applying  here  would  not  be  appliojible  to  the  capital,   and  carries  on  the  business 

them,     but    hero  it    is    perfectly   clear  whicli   causes  the    nuisance,    and  it   is 

that    the    only    reason    for    piocoeding  carried  on  for  his  benelit ;  although  from 

criminally  is  that  the  nuisance,   instead  age  or  infirmity  the  defendant  is  unable 

of  being  merely  a  nuisance  aft'ecting  an  to   go   to  the  premises,    the   business  is 

individual   or   one  or    two    individuals,  carried  on  for  him  by  his  sons,   or  at  all 

affects  the  public  at  large,  and  no  private  e\ents  by  his  agents.     Under  these  cir- 

individual,  without  rceeiving  some  special  cnmstances   the   defendant  must  neces- 

injury,  could  have  maintniued  an  actinu.  sarily  give  to  his  servants  or  agents  all 

Then,  if  the  coutcniiou  of  those  who  sny  the   authority   that   is   incident   to   the 

the  direction  is  wrong  is  to  prevail,  the  carrying  on  of  the  business. " 
public  would   have    great  difficulty    in  ^  Pharmaceutical  Soc.  v.  London,  die., 

getting     redress.       The    object    of    this  Supply  Assoc,  5  App.  857,  869,  870. 
indictment  is  to  prevent  the  recurrence 
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SECTION   I. — LITIGATION    DIRECTLY  AFFECTING  A  CORPORATION. 

A  CORPORATION  may  institute,  assist,  or  defend,  as  the  case  may  Legal  proceed - 
be,  legal  proceedings  which  directly  aflfect  its  constitution,  pro-  against^" 
perty,  franchises,  or  rights.  corporations. 

Corporations  may  undertake,  whether  by  instituting  or  de- 
fending, all  such  legal  proceedings  as  may  be  necessary  for  the 
protection  of  their  own  property  and  rights  and  their  own  legiti- 
mate enterprise,  business,  or  afifairs.  Such  a  capacity  is  simply 
necessary  for  the  existence  of  every  corporation,  and  is  therefore 
an  essential  legal  fact  in  its  constitution. 

Thus  they  can  validly  execute  bonds  as  security  for  costs, 
although  they  might  not  ordinarily  have  power  to  make  money 
bonds.i  The  corporation  sues  and  is  sued  in  its  corporate  name.^ 
Being  a  legal  entity  existing  apart  from  its  members,  it  may 
maintain  any  proceedings  in  any  court  of  competent  jurisdiction 
as  well  against  its  own  members  as  against  strangers  ;  and  all  the 
ordinary  rules  of  procedure  and  of  pleading,  e.g.,  cross  claims, 
set-off,  notice,  &c.,  will  be  as  applicable  in  the  one  case  us  the 
other. 

Not  only  can  a  corporation  sue,  but  it  is  the  proper  party — and  Matters 
indeed  the  only  party — to   bring  actions  in  all  cases  where  the  affectingtlie 

.        .  cc       •  1  •  corporation  as 

ground  of  action  is  a  matter  aftecting  the  corporation  as  a  whole,  a  whole, 
and  not  some  particular  members  or  classes  of  members.     The 
commonest   instances    where  questions  arise   as  to  who  are   the 

1  Toung  v.  Brompton,  <S:c.,  W works  B.  730  ;  FcUy.  Burchett,  7  E.  &  B.  537; 
Go  1  B.  &  S.  675,  31  L.  J.  Q.  B.  IngateY.  Aiistrian  Lloyd's  Co.,  4  C.  B. 
14.  N.    S.    704,    27   L.   J.   C.   P.   323;  and 

2  Woolfy.  City  Steam,  Boat  Co.,  7  0.  Tovme  v.  London,  <fcc.  Ship  Co.,  5  C.  B. 
B.  103,  18  L.  J.  C.  P.  125.    See  Filbrow  N.  S.  730. 

V.  Pilbrotv's  Atmospheric  By.   Co.,   3  C. 
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proper  and  necessary  parties  to  a  suit,  and  to  be  plaintiffs  and 
defendants  respectively,  are  when  the  officials  of  the  corporation 
have  gone  beyond  their  authority,  or  have  done  or  omitted  to  do 
some  act  whereby  the  corporation  has  been  prejudicially  affected. 
The  acts  or  omission  in  question  will  be  either  Ultra  Vires  of  the 
corporation,   or  about    or   with   reference  to    matters  -which   are 
themselves  Ultra  Vires  ;  or  within  the  authority  of  the  corpora- 
tion to  approbate  or  reprobate,  to  affirm  or  repudiate.     If  they 
are  of  the  former  description  then  the  corporation   is  the  proper 
plaintiff,  but  in  default  of  proceedings  by  it,  any  corporator  can 
sue  to  protect  or  recover  the  corporate  assets  ;    if  they  are  of  the 
latter  description,  then  it  is  for  the  coi-poration  to  take  proceedings 
or  not — individual  members  usually  cannot  interfere, 
the  corporation       It  cannot  be  too  explicitly  laid  down,  that  the  corporation  as 
^th— the*^^^    such   alone   is   competent   to    deal    with    what   concerns  it  as  a 
courts  will  not    corporation.     No  matter  how  grievously  members,  whether  few  or 
temal  matters,   many,  are   damnified   by  the  transactions  in   question,  provided 
such    transactions   concern   the  whole  body  collectively  in  their 
corporate  character  and  are   not  Ultra  Vires,  and  provided  also 
that  they  are  not  a  fraud  on  or  a  special  hardship  to  particular 
members,  the  members  in  their  private  capacity  will  be  without 
remedy.     They,  the  members  complaining,  cannot   bring  a  suit 
either  individually,  or  as  a  class,  or  ia  the  name  of  some  one  or 
more,  "  on  behalf  of  themselves,  &c. ;  "  unless  indeed  the  corpora- 
tion— that  is  to  say,  the  majority^are  acting  fraudulently  towards 
the  members  complaining,  by  refusing  to  institute  the  necessary 
proceedings.^ 

This  part  of  the  subject  more  properly  falls  under  Part  VI., 
Chapter  II.,  which  deals  with  the  interference  of  the  Courts  in  the 
internal  affairs  of  corporations;  but  one  or  two  of  the  leading 
cases  may  be  quoted  in  illustration. 

Mozley  v.  Alston"  is  often  cited.  The  bill  was  filed  by  two 
shareholders  against  the  corporation  and  twelve  other  members, 
who  were  alleged  to  have  usurped  the  office  of  directoi-s  and  to  be 
exercising  the  functions  thereof,  as  a  majority  of  the  governing 
body,  injuriously  to  the  interests  of  the  company,  praying  that 
those  twelve  defendants  might  be  restrained  from  acting  as 
directors,  and  be  ordered  to  deliver  the  common  seal,  and  the 
property  and  books  of  the  company  in  their  possession,  to  six 
other  persons  who  were  alleged  to  be  the  only  duly  constituted 
directors.  The  defendants  demurred,  and  on  appeal  the  de- 
murrers were  allowed,  on  the  ground  that  "if  it  were  an  injury  at 


Mozley  v. 
Alston. 


'  Atu'oolv.  Merrywcalh-n;  5  Eq.  464  u. 


2  1  Phill.  790,  16  L.  J.  Ch.  217  ;  Foss 
V.  Harbotlle,  2  Hare,  461. 
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all,  it  was  an  injury  not  to  the  plaintiffs  personally  but  to  the 
corporation  of  which  they  were  members." 

Oray  v.  Lewis  ^  is  a  recent  authority.  The  facts,  stated  very  Gray  v.  Lewis, 
concisely,  were  these  : — The  directors  of  Charles  Lafitte  &  Co.,  on 
behalf  of  their  company  were  concerned  in  certain  transactions 
which,  if  bearing  the  construction  put  upon  them  by  some  of  the 
shareholders,  and  among  them  the  plaintiff,  were  Ultra  Vires,  and 
which  in  the  result  entailed  great  loss  upon  the  company.  Gray, 
a  shareholder,  filed  a  bill  in  his  individual  capacity  against  these 
^directors,  and  other  parties  mixed  up  with  them,  to  make  them 
recoup  the  company  for  this  loss.  On  appeal,  the  bill  was  dismissed. 
James,  L.  J.,  said  :  "  Now  in  this  case  I  am  of  opinion  that  the 
only  person — if  you  may  call  it  a  person — having  a  right  to 
complain  was  the  incorporated  society  called  Charles  Lafitte  &  Co. 
In  its  corporate  character  it  was  liable  to  be  sued,  and  was 
entitled  to  sue ;  and  if  the  company  sued  in  its  corporate 
character,  the  defendant  might  allege  a  release  or  a  compromise 
by  the  company  in  its  corporate  character — a  defence  which 
would  not  be  open  in  a  suit  where  a  plaintiff  is  suing  on  behalf 
of  himself  and  other  shareholders.  I  think  it  is  of  the  utmost 
importance  to  maintain  the  rule  laid  down  in  Mozley  v.  Alston, 
and  Foss  v.  Harbottle,  to  which,  as  I  understand,  the  only 
exception  is  where  the  corporate  body  has  got  into  the  hands  of 
directors  and  of  the  majority,  which  directors  and  majority  are 
using  their  power  for  the  purpose  of  doing  something  fraudulent 
against  the  minority,  who  are  overwhelmed  by  them,  as  in  Atwool 
V.  Merryweather,  where  Page-Wood,  V.-C,  under  those  circum- 
stances, sustained  a  bill  by  a  shareholder  on  behalf  of  himself  and 
others,  and  there  it  was  after  an  attempt  had  been  made  to  obtain 
a  proper  authority  from  the  corporate  body  itself  in  public 
meeting  assembled." 

As  a  corporation  may  itself  sue  whenever  this  is  necessary  for 
its  own  direct  protection,  so  also  it  is  quite  clear  that  any  cor- 
poration, commercial  or  not,  like  every  other  person,  when  its 
franchises  or  rights  are  assailed  or  when  proceedings  are  taken 
affecting  its  property  or  which  may  result  in  claims  enforceable 
against  its  property,^  may  adopt  in  defence  every  and  any  course 
allowed  by  law,  whether  such  course  may  or  may  not  necessitate 
an  appeal  to  the  legal  tribunals.  Of  course  if  upon  the  true 
construction  of  its  constating  instruments  and  the  facts  it  turns  out 
that  a  corporation  has  not  the  right  set  up,  it  cannot  sue,  any 

1  8  Ch.  1035,  1051.  10  Q.  B.  534,  16  L.  J.  (Q.  B.)  333. 

'  Beg.  V.  Town  Council  of  Lichfield, 
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more  than  an  ordinary  citizen  can,  on  behalf  of  the  public  or  on 
any  similar  ground.^ 

SECTION  II.— LITIGATION  INDIRECTLY  AFFECTING  A  CORPORATION. 

185.  A  corporation  may  defend  or  assist  legal  proceedings 
■which  as  a  necessary  result  will  indirectly  affect  its 
constitution,  property,  franchises,  or  rights. 

1.  Non-commercial  corporations. 

But  whether  a  corporation  may  in  all  cases  take  part  in  pro- 
ceedings instituted  against  its  of&cers  or  members,  which  in  the 
result  and  indirectly  impeach  its  own  status,  is  somewhat  doubtful, 
although  the  balance  of  authority  is  decidedly  in  the  affirmative. 
Most  of  the  cases  which  have  come  before  the  Courts  have  con- 
cerned municipal  corporations  or  other  public  bodies. 

In  the  following  cases  the  costs  were  deemed  properly  incun-ed 
by  the  corporations  concerned,  and  therefore  payable  out  of  their 
funds,  namely : — 
1.  Proceedings  (1.)  A.-G.  r.  Mayor  &c.,  of  Norwich.^  Here  Lord  Cottenham 
properly  taken.  ^^  ^£  opinion,  though  he  did  not  actually  decide,  that  it  is  no 
improper  application  of  the  funds  of  a  municipal  corporation  to 
defend  proceedings  on  quo  warranto  informations,  which  have  for 
their  object  to  destroy  the  corporation  of  which  the  individuals 
attached  are  members. 

(2.)  Holdsworth  v.  Mayor,  Sc,  of  Dartrnxruuth?  Quo  tvarrantos 
were  filed  against  the  plaintiff  and  several  of  his  friends,  to  try 
their  right  to  be  members  of  a  corporation,  and  they  were  in  the 
result  ousted.  These  informations  the  plaintiff,  without  the 
direction  or  authority  of  the  defendants,  caused  to  be  defended, 
and  subsequently  thereto  the  defendants  sealed  and  delivered  to 
the  plaintiff  bonds,  to  reimburse  him  for  the  costs  of  such  defences, 
and  for  no  other  consideration.  These  bonds  were  adjudged  to  be 
good. 

(3.)  In  Reg.  v.  Town  Council  of  Lichfield,'^  the  Court  of  Queen's 
Bench  thought  that  the  council  of  a  borough  may  prosecute  at  the 
expense  of  the  corporation  for  an  assault  upon  the  mayor  in  the 
execution  of  his  duty. 

f  >  See  Mayor,  lW:  of  Kixtcr  v.  Ear/  of  rights  of  the  coi-poration  were  compro- 

DevoH,  10  Eq.  232.  niised  ;  afterwards,  when  the  proceedings 

2  2  My.  &  Cr.  406,  428,  were  at  an  end,  the  bonds  were  given, 

Ml  A.  &  E.   490,  4  Jiir.   605.     This  and  yet  they  were  binding  on  the  cor- 

was     a     strong     case.       The    plaintiff  poration.     See  Scg.  v.  Tozm  Council  of 

defended    without    the    authority    first  Stamford,  4  Q.  B.   900  u.     13  L  J.  (Q. 

obtained  of  the  defendants — the  issues  B.)  177.  ' 

wmo    found    against    him— it    was    not         -i  4  Q.  B.  893,  12  L.  J.  (Q.  B.)  308. 
shown  that    thereby    the    existence    or 


(JOKPORATK   MATTERS.  ^^' 

(4.)  Meg.  v.  Prest}  Here  a  municipal  corporation  had  imposed 
a  rate  which  they  intended  to  enforce,  but  concerning  -which  they 
were  threatened  with  litigation  if  they  persevered  in  their 
intention.  They  employed  a  solicitor,  who  took  counsel's  opinion 
as  to  the  legality  of  the  rate,  and  it  was  held  that  his  costs  were 
properly  chargeable  upon  the  borough  funds. 

(5.)  Lewis  Y.  Mayor,  dc,  of  Rochester.^  This  case  arose  thus  : 
The  defendants,  at  a  court  duly  held,  expunged  the  names  of 
several  burgesses  from  the  borough  list,  who  thereupon  obtained 
rules  nisi  calling  upon  the  mayor  to  show  cause  why  he  should 
not  hold  another  court  to  revise  the  list.  The  corporation,  under 
their  common  seal,  retained  the  plaintiff,  an  attorney,  to  show 
cause  and  otherwise  oppose  the  rules.  He  accordingly  did  so,  but 
the  rules  were  made  absolute.  The  plaintiff  then  sued  the  corpora- 
tion for  his  costs,  and  the  Court  held  that  the  costs  were  legally 
incurred,  and  that  he  was  consequently  entitled  to  recover  the 
,  same  against  the  corporation. 

(6.)  Baker  v.  Inhabitants  of  Windham,^  which  was  a  suit  by 
an  individual  involving  the  question  of  a  town  boundary. 

186.  A  corporation  cannot  in  any  way  interfere  in  legal 
proceedings,  which  do  not  involve  or  question  the 
corporate  rights  or  privileges. 

In  the  authorities  just  cited,  the  rights  and  franchises  of  the 
corporation  either  were  directly  affected,  or  in  the  result  might 
have  been  compromised  by  the  proceedings  that  had  been  instituted. 
Bat  if  this  be  not  so,  if  individuals  only  are  attacked  as  such,  and 
in  their  private  capacity,  even  though  it  be  for  exercising  corporate 
offices,  then  the  corporation  cannot  interfere.     The  courts  consider  ^^-  Examples 
such  proceedings  to  concern  these  individuals  only,  who  must  conse-  improperly 
quently  themselves  bear  any  expenses  which  may  be  incurred  by  ™'^^'^^^"- 
them  in  respect  thereof     The  chief  decisions  on  this  point  are  the 
following  :— 

(1.)  Reg.  V.  Mayor,  &c.,  of  Leeds*  On  the  election  of  councillors 
for  a  borough,  a  question  arose,  which  of  two  candidates  had  been 
duly  declared  to  be  elected.  The  mayor  took  counsel's  opinion,  on 
which  he  acted  by  rejecting  the  vote  of  one  of  the  candidates. 
The  council  had  given  the  mayor  a  general  authority  to  take  such 
opinion  in  case  of  need.  The  excluded  candidate  obtained  a  rule 
nisi  for  a  mandamus  to  the  mayor,  alderman,  and  burgesses,  to 

1  16  Q.  B.  32,  20  L.  J.  (Q.  iB.)  17.       169.     See  Reg.  v.  Mayor,  &c.,  of  Mon- 
Com-paie  Sex  v.Inhabitants  of  Essex,  i  T.       mouth,  L.  R.  5  Q.  B.  251. 

K.  591  ;  RexY.  Commissioners  of  Sewers,  ^  13  Me.  74. 

1  B.  &  Ad.  232.  ■*  4  Q.  B.  796. 

2  9  C.  B.  N.  S.  401,  30  L.  J..  (C.  P.) 
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receive  "his  vote,  and  permit  him  to  act  as  councillor ;  and  the 
council  resolved,  by  a  majority,  that  cause  should  be  shown 
against  the  rule.  It  was  determined  that  the  costs  of  such 
opposition,  and  of  the  case  submitted  to  counsel,  could  not  be 
charged  on  the  borough  fund,  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  92, 
though  it  was  sworn  that  the  proceedings  were  taken  bond  fide, 
and  not  for  the  purpose  of  supporting  one  candidate  against  the 
other  at  the  public  expense. 

(2.)  In  Reg.  v.  Bridgewafer,  and  Reg.  v.  Paramore}  expenses 
incurred  by  a  corporation  under  similar  circumstances  were  dis- 
allowed. The  town  council  of  Bridgewater  had  ordered  payments 
from  the  borough  fund  for  defraying  the  expenses  of  opposing  tsvo 
rules,  one  for  a  qy^o  warranto  against  a  party  who  had  been 
declared  duly  elected  a  councillor,  and  had  accepted  the  office,  for 
exercising  that  office  ;  the  other  for  a  criminal  information  against 
an  alderman  of  the  borough,  for  alleged  misconduct  at  an  election 
of  councillors.  On  motion  for  a  certiorari,  made  at  the  instance 
of  a  burgess,  the  Court  of  Queen's  Bench  quashed  the  orders  which 
directed  the  payments  in  question,  holding  that  the  purposes  for 
which  the  expenses  had  been  incurred  were  clearly  not  public 
purposes. 

(3.)  In  Reg.  v.  Town  Council  of  Stamford,^  a  rule  was  made 
absolute  to  remove  by  certiorari  into  the  Queen's  Bench  an  order 
of  a  town  council  to  defray  out  of  the  borough  funds  the  expenses 
entailed  upon  two  police  officers  of  the  borough  in  the  prosecution 
of  a  party  for  an  assault  committed  upon  them  in  the  execution  of 
their  duty  ;  and  also  the  expenses  of  their  defence  to  an  indict- 
ment preferred  against  them  by  him  for  an  assault  upon  the  same 
occasion.  The  Court  determined  that  the  payment  of  such 
expenses  was  not  justified  by  sect.  92  of  5  &  6  Will.  IV.,  c.  76, 
and  that  a  resolution  of  the  watch  committee  which  had  been 
passed  approving  of  such  payment  was  not  an  award  of  expenses 
within  sect.  82  of  that  statute. 

(4.)  Reg.  v.  Mayor,  &c.,  of  Tamworth,^  is  to  the  same  effect. 
The  Court  laid  down  the  general  rule,  that  the  costs  of  litigation 
undertaken  by  a  corporation,  if  maid  fide  and  from  improper 
motives,  or  in  respect  of  a  matter  in  which  the  corporation  is  only 
collaterally  interested,  cannot  be  charged  upon  the  borough  fund  ; 
but,  if  in  the  bond  fi.de  assertion  of  the  rights  of  the  corporation, 

'  i'^n'^'i?  ?A„^*'^' ?o'^;    T   ,^  proposed  to  pay  the  officer's  expenses  so 

-  4  Q.  B.  900  n.,  13  L.  J.  (Q.  B.)  177;  incurred  ;   A.-G.  v.  Compton,   1  Y.  &  C. 

M).  y.Thompsoji,  5  Q.  B.  477,  D.  &  M.  C.   C.   417,   also  a  case  of  libel  on  an 

m  ^  luig.   V  Mayor  J.r     of  Liva-pool,  official.     See  Meg.   v.   Dunn,   6  Q.   B. 

41  L.   J.  (Q.  B.)  175,  20  W.    R.    389,  959. 

where  a  police  officer  had  summoned  a  ^  17  W.  E.  231   19  L  T  N  S  433 

person  for   libel,   and    the    corporation  '        ' 
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they  may  be  charged  upon  the  fund,  although  the  litigation  has 
not  resulted  in  favour  of  the  corporation. 

(5).  Reg.  v.  Mayor,  &c.  of  Sheffield,}  A  waterworks  company 
in  the  borough  of  Sheffield  were  by  their  Act  bound,  on  the 
requisition  of  the  town  council,  to  give  a  constant  supply  of  water, 
and  they  were  empowered  to  make  regulations  to  be  observed  b}- 
the  consumers  subject  to  the  approval  of  two  justices,  any  person 
aggrieved  having  the  right  to  oppose  the  regulations  before  the 
justices.  The  town  council  having  required  the  company  to  give 
a  constant  supply,  the  company  proposed  certain  regulations,  which 
were  opposed  before  the  justices  by  the  corporation  on  the  ground 
that  they  imposed  too  onerous  conditions  on  the  consumers,  and 
the  justices  modified  the  conditions  accordingly.  The  town  council 
made  an  order  for  the  payment  of  the  expenses  so  incurred,  but 
the  Queen's  Bench  quashed  the  order,  as  not  being  justified  by 
sect.  92  of  5  &  6  Will.  IV.,  c.  76,  and  there  being  no  surplus  rates 
from  which  the  payment  could  be  made. 

(6).  Butler  v.  City  of  Milwaukee,^  and  Merill  v.  Plainfield,^ 
were  cases  where  municipal  corporations  were  not  allowed  to 
defray  the  expenses  of  prosecutions  against  officials  for  misconduct 
as  such.  In  the  latter  case  the  court  says:  "It  has  been  held, 
that  a  town  may  indemnify  a  surveyor  of  highways  or  their 
executive  officers  for  acts  done  in  good  faith,  for  liabilities  incurj-ed 
in  the  bond  fide  discharge  of  his  duties,  because  the  town  is  bound  Corporations 
to  repair  highways,  and  is  responsible  for  defects  in  them,  and  corporate  acts, 
therefore  has  so  direct  an  interest  in  the  subiect  that  it  can  adopt  *<=•>  done  by 

•>  ^     agents  under 

the  acts  of  the  surveyor,  acting  as  the  agent  of,  and  for  the  benefit  their  control ; 

of,  the  town,  in  a  matter  of  town  affairs.     His    duties  are  the 

duties  of  the  town.*    So  towns  may  bind  themselves  by  vote  to 

indemnify  a  collector  of  taxes  or  other  executive  officer  for  acts 

done  in  good  faith  from  the  costs  and  expenses  of  defending  actions 

brought  against  him  for  acts  done  in  the  performance  of  his  duties, 

because  he  acts  by  authority  of  the  town  and  as  their  agent,  at 

least  in  collecting  the  taxes  raised  by  the  town  ;  and  the  town  may 

ratify  and  affirm  his  act  as  the  act  of  the  town.^     But  it  has  been 

equally  well  settled  that  in  case  of  officers  of  the  town  who  act  but  not  if  they 

not   as   the   agents   or   servants    of  the  town,  but  in  a  judicial  o^Jr  th°  ™°*'^''' 

capacity,  where  the  town  has  no  direction  or  control  of  them,  is 

not  responsible  for  their  fidelity,  gains  nothing  by  their  diligence, 

and  loses   nothing  by  their   carelessness,  where  the    duties   are 

^  L.  R.  6  Q.  B.  652.    See  now  35  &  36  full  examination  of  the  subject. 

Vict.  c.  91  ;  ante,  p.  405.  ''  Bancroft    v.   Lijnnfield,     35  Mass. 

3  15  "Wis.  493.  (18  Pick.)  566. 

2  45  N.  H.  126,  which  contains  a  very  *  Pike  v.  Midlleton,  12  N.  H.  278. 

B.U.V.  G   G 
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imposed  specifically  by  statute  on  the  ofiScer,  and  the  town  has  no 
duty  to  perform,  no  right  to  defend,  and  no  direct  interest  to 
protect,  the  town  cannot  properly  indemnify  the  officer  in  the 
discharge  of  his  duties,  and  any  attempt  to  do  so,  any  vote  or 
contract  to  that  effect,  will  be  void."  ^ 

The  result  of  the  above  cases  would  seem  as  regards  municipal 
corporations  and  other  public  bodies  to  be  this  -.—first,  that  it  is 
only  the  invasion,  actual  or  contemplated,  of  either  the  franchises, 
the  rights,  or  the  property  of  a  corporation  which  will  justify  an 
expenditure  of  the  corporate  funds,  not  merely  an  action,  a  quo 
warranto  information,  or  the  like,  brought  against  individual 
members  in  their  private  capacity  or  even  the  governing  body  : 
secondly,  that  save  under  very  exceptional  circumstances,^  a  cor- 
poration may  not  indemnify  a  member  for  expenses  incurred 
by  him  in  maintaining  his  rights  as  a  member  :  thirdly,  XhsX  the 
Courts  construe  the  corporate  "  rights  "  somewhat  liberally ;  and, 
therefore,  if  legal  proceedings  be  necessary  to  protect  the  mayor 
or  other  member  of  the  governing  body  in  the  discharge  of  his 
functions,  or  to  secure  the  corporation  against  the  doing  of  acts 
which  may,  though  remotely,  prejudicially  affect  its  interests, 
the  costs  of  such  proceedings  may  be  defrayed  out  of  the  corporate 
assets  :  fourthly  that  corporations  may  protect  and  indemnify 
their  officials  for  acts  properly  done  in  the  course  of  their  duties  :  ^ 
provided,  however,  in  all  cases,  fifthly,  that  there  be  no  prohibition, 
express  or  implied,  against  undertaking  the  proceedings  in  question ; 
for  if  so,  no  damage,  no  benefit,  present  or  prospective,  will  justify 
the  same.^ 


Attacks  on 
ofiiciais — 


2.  Commercial  Corporations. 
The  cases  already  cited  are  instances  of  municipal  corporations 
and  other  public  bodies,  but  the  principles  apply  equally  to  com- 
mercial corporations,  bearing  in  mind  the  difference  in  their  constitu- 
tion and  objects  between  the  two  classes  of  corporations.  There  is 
however  this  observation  to  be  made,  namely — it  is  frequently 
possible  indirectly  to  call  in  question  and  to  attack  the  constitution, 
or  franchises,  or  special  capacities  and  rights  of  public  bodies,  by 
proceedings  which  ai-e  nominally  and  in  form  directed  against  the 
officials  or  members  or  even  private  individuals  ;  and  when  this  is 
so,  it  is  perfectly  right  and  indeed  necessary  that  the  corporation 


'  JiUhony  v.  Adams,  1  Mete.  284  • 
SIHsoH  V.  Kcmpton,  ]  3  Mass.  272  ; 
rarsuns  \.  Ooslu-it,  11  Piel?.  396;  Vin- 
mU  V.  Kavtudrt,  12  Ciish.  103;  Martin 
V.  Mdi/oi;  cCr,,  of  Uroo/clyn,  1  Hill.  54f>, 
fi51  ;    U'adsiL-orlh  v.  llcnnikcr,  3fp  N.  H. 


189  ;  Oovc  T.  Epping,  41  K  H.  539. 

2_See  A.-G.  v.  Pearson,  2  Coll.  581  ; 
which  seems  a  doubtful  decision. 

^  See  Scg.  v.  Mayor,  etc.,  of  Sheffield, 
L.  I!.  C  Q.  B.  CiS,  and  similar  cases. 
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itself  should  be  allowed  to  defend  or  defray  the  expenses  of 
defending  such  proceedings.  But  it  can  very  seldom  happen  that  a.s  afifeoting  the 
in  the  case  of  commercial  corporations  proceedings  against  the  corporation; 
officers  or  the  members  could  prejudice,  however  indirectly,  the 
corporate  franchises,  property  or  rights.  Sometimes,  however,  or  its  rights ; 
there  may  be  attacks  against  the  officers,  or  even  possibly  private 
members,  of  such  a  description  as  in  their  result,  especially  if 
continued  for  any  time,  to  seriously  damage  the  enterprise  or  its  business. 
business  of  the  corporation  itself,  and  when  this  is  so  it  seems 
clear  in  principle,  and  it  has  been  expressly  decided,  that  the 
corporation  may  intervene  in  its  own  protection.  In  Studdert  v. 
Orosvenor,^  the  directors  of  a  trading  company  successfully  prose- 
cuted in  their  own  names  (a)  proprietors  of  a  newspaper  for  libels 
impugning  their  honesty  in  the  management  of  the  company's 
affairs,  and  (b)  one  Barge,  a  discharged  servant,  for  similar  but 
stronger  libels.  They  paid  the  costs  of  each  prosecution  out  of 
the  company's  assets.  On  action  by  a  shareholder  to  restrain 
further  payments  on  account  of  these  costs,  Kay,  J.,  holding  that 
the  libel  by  the  newspapers  was  "  a  matter  seriously  affecting  [the 
directors']  private  characters  and  only  incidentally  injuring  the 
company,"  expressed  the  opinion  that  the  costs  of  that  prosecution 
ought  not  to  have  been  paid  out  of  the  funds  of  the  society.  As 
regards  the  other  matter  he  said  :  "  In  the  prosecution  of  Barge  I 
am  satisfied  that  the  directors  were  acting  entirely  in  the  interest 
-of  the  society.  His  conduct  was  calculated  greatly  to  injure  the 
company.  The  directors  personally  might  have  treated  it  with 
contempt.  They  were  advised  by  the  magistrate  to  adopt  the 
course  of  prosecuting  him  for  libelling  the  directors,  as  the  most 
effectual  mode  of  putting  a  stop  to  his  outrageous  conduct ;  and  I 
have  no  doubt  that  it  was  the  best  course  to  take  in  the  interest 
of  the  society.  I  cannot  hold  that  the  payment  of  these  costs  was 
Ultra  Vires."  2 

It  may  be  considered  settled  that  a  commercial  corporation  Where  the 
cannot,  nor  can  its  officers  on  its  behalf  (in  the  absence  of  an  ^o^affeoted  '^ 
express  power  in  this  respect),  institute  or  aid  proceedings  against 
parties  who  may  have  injured  or  made  attacks  upon  its  officers  or 
members,  even  though  thereby  damage  is  occasioned  to  the  cor- 
poration, unless  indeed  the  attacks  are  in  reality  against  the 
corporation  itself.  This  was  so  decided  in  Pickering  v.  Stephen- 
son.^    The  directors  of  a  foreign  railway  company  had  prosecuted 

1  33  C.  D.  528,  537.  ^  paid  out  of  their  company's  funds  the 

2  Compare  Bardy  v.  Wilson,  8  Vict,  costs  of  a  suit  instituted  against  the 
E.  (Eq.  1882)  289,  9  Tiet.  E.  (Eq.  1883)  manager  to  which  the  company  was  not  a 
62,  where  two  attempts  were  made,  and  party. 

failed,  to  render  directors  liable  who  had         ''  14  Eq.  322.  In  Paller  y.  Iiiliahilants 

G  Q  2 
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a  person  for  a  libel  published  by  him,  as  secretary  of  a  committee, 
with  respect  to  the  council  of  administration  of  the  company.  It 
was  admitted  that  the  libel  had  prejudicially  affected  the  prospects 
of  the  company,  and  that  upon  the  commencement  of  the  prosecu- 
tion the  prospects  were  improved.  But  Wickens,  V.-C,  laid 
down  "  that  where  a  quasi  partnership  of  this  sort  is  divided  into 
a  majority  and  minority  who  differ  on  a  question  of  internal 
administration,  and  litigation  results  from  the  difference,  it  is 
contrary  to  the  spirit  of  the  partnership  to  pay  the  expense  of  the 
litigation  out  of  the  general  fund ;  and  that  this  is  independent  of 
the  question  whether  the  majority  is  overwhelming  or  a  bare 
majority."  He  therefore  decided  that  the  prosecution  of  the 
proceedings  in  question  at  the  company's  expense  was  Ultra  Vires, 
and  he  consequently  restrained  the  directors  from  paying  any 
further  costs  out  of  the  company's  funds,  although  he  did  not, 
under  the  circumstances,  order  them  to  refund  i  the  costs  which 
they  had  thus  already  discharged. 


Legal  proceed- 
ings not 
initiated  by 
corporations. 


SECTION   IIL — OTHER  INSTANCES  OF   LITIGATION. 

1.  Litigation  not  instituted  by,  or  on  heJialf  of  a  Corporation. 

187.  A  corporation  may  not  adopt  legal  proceedings,  which 
were  not  originated  by  or  on  behalf  of  itself. 

Generally  speaking,  a  corporation  may  ratify,  and  thereby 
become  liable  for,  acts  not  initiated  by  itself,  provided  that  they 
are  not  Ultra  Vires.  This  power  of  ratification  is,  in  respect  of 
legal  measures,  subject  to  the  qualification  that  these  measures 
must  have  been  commenced  by  persons  purporting  to  represent 
the  corporation,  and  to  act  on  its  behalf.  Proceedings  not  so 
originated  cannot  subsequently  be  adopted  or  aided  by  the  cor- 
poration, however  beneficial  to  it  may  be  the  continued  prosecu- 
tion of  such  proceedings.  This  is  well  shown  by  the  decision  in 
Kernaghan  v.  Williams;^  which  arose  out  of  the  following  cir- 
cumstances. Three  directors  in  the  Dublin  Trunk  Connecting 
Railway  Company  instituted  a  suit  (Williams  v.  O'Meara)  on 
behalf,  &c.,  "against  the  company,  the  directors,  and  other  persons, 
for  the  purpose  of  recovering  for  the  company  moneys  aUeged  to 
have  been  misapplied."     Shortly  afterwards  the  board  of  directors 


of  Oroton,  11  Gray  (77  Mass.),  340,  a 
town  was  allowed  to  indemnify  a  school 
committee  who  had  published  a  libel. 

1  Similarly  duoided  as  to  repayment 
in  Stnddcrt.  v.  Gronvcnor,  33  C.  I).  52S. 

■^  6  Ecj.  228.     Compare  iSmUh  v.  Lake 


of  Manchester,  24  C.  D.  611,  where  it 
was  held  that  directors  could  not  pay  out 
of  their  company's  funds  the  costs  of  a 
petition*  to  wind  up  presented  by  them 
individually  and  dismissed. 
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was  reconstructed,  and  Williams  and  two  of  his  co-plaintiffs 
became  directors.  Somewhat  later,  at  an  extraordinary  general 
meeting,  the  directors  were  authorised  to  prosecute  the  suit  of 
Williams  v.  O'Meara,  for  the  benefit  and  at  the  expense  and  risk 
of  the  company.  But  upon  a  bill  filed  by  a  shareholder  to  prevent 
the  directors  so  acting,  the  Master  of  the  Rolls  decided  that  this 
resolution  was  Ultra  Vires,  and  he  restrained  the  directors  from 
acting  upon  it. 

This  principle  of  course  does  not  in  any  degree  qualify  the  Limits  of  the 
liability   of    corporations  with   respect  to   proceedings  actually,  this  principle. 
though  perhaps   not  nominally,  instituted  or  defended  on  their 
behalf  by  persons  duly  authorised    by  statute    or    otherwise  to  Corporations 

■'     -"^  •'  •'  .  mustindemnify 

represent  them,  such  as  public  officers,^  clerks  to  public  boards,^  their  agents, 
and  the  like.     Nor  does  it  modify  or  otherwise  affect  their,  liability  *™^*^«^'  '^'=- 
to  indemnify  directors,*  persons  holding  shares  as  trustees  for  a 
company,*  and  others  who  from  their  position  in  relation  to  the 
company  have  incurred  expense  on  its  account. 

2.  Maintenance. 

188.  Sernble,  A  commercial  corporation  and  its  directors  are 
justified  in  "maintaining"  at  the  corporate  expense 
an  official  in  litigation  affecting  the  corporate  interests 
and  arising  out  of  his  position  as  such  official. 

It  is  a  well-known  principle  that  a  master  may  aid  or  assist  his 
servant  in  litigation  arising  out  of  his  employment  and  reasonably 
incidental  thereto.  It  is  submitted  that  this  principle  applies  to 
the  case  of  commercial  corporations  and  their  officers,  assuming 
that  the  litigation  in  respect  of  which  the  official  is  plaintiff  or 
defendant,  as  the  case  may  be,  has  arisen  out  of  his  employment 
and  is  in  reference  to  matters  which  affect  the  corporation.  The 
point  has  not  yet  been  decided,  but  was  the  subject  of  considerable 
discussion  in  Elhorough  v.  Ayres} 

'  7  Geo.  IV.,  c.  46,  s.  14.  See  Groxton's  *  Re  National  Financial  Co.,  3  Ch.  791; 

Ca-ie,  5  De  G.  &  Sra.  432.  James  t.   May,  L.  E.  6  H.  L.  328.     See 

2  See  Hall  t.  Taylor,  E.  B.  &  E.  107,  also  Re  Oriental   Commercial  Bank     12 

27  L.  J.  (Q.  B.)  311.  Eq.  501 ;  and  ante,  pp.  292-4. 

'  SeeGeneralBxchangeBankv. Horner,  *  10  Eq.  867. 
9  Eq.  480. 


CHAPTER  XV. 

"  SEPAEATE   UNDERTAKINGS." 

Of  late  years  arrangements  have  not  infrequently  been  made  in 
connection  with  corporations  for  the  purpose  of  constituting  what 
are  styled  "  separate  undertakings  "  in  or  of  a  corporation.  Such 
arrangements  have  usually,  perhaps  invariably,  been  attempted  by 
enactments  in  statutes  relating  to  railways,  waterworks,  gas  com- 
panies, and  the  like.  For  some  reason  or  other  it  is  deemed 
expedient  in  the  case,  for  instance,  of  a  railway  company  authorised 
to  construct  railways  which  may  conveniently  be  divided  into 
sections  or  groups,  that  such  company  should  be  empowered  to 
split  up  the  works  authorised  into  sections  and  to  raise  capital 
appropriated  specially  to  each  particular  section,  each  of  the  same 
being  styled  a  "  separate  undertaking."  Questions  have  already 
arisen  and  will  with  greater  frequency  hereafter  arise  with  regard 
to  the  exact  nature  and  constitution  of  such  undertakings,  as  to 
the  rights  and  liabilities  of  persons  holding  the  capital  so  specially 
appropriated,  and  the  rights  and  claims  of  persons  who  are  creditors 
of  the  corporation  as  a  whole  or  especially  against  some  particular 
undertaking. 

There  is  at  present  very  little  reported  authority  upon  this 
subject,  but  the  principles  in  accordance  with  which  questions  as 
they  arise  will  have  to  be  determined,  are  reasonably  free  from 
doubt. 
Limiting  It  is  quite  clear  that  a  private  individual  may  by  contract  with 

con'tratt.''^  any  particular  person  provide  that  liabilities  arising  against  him 
out  of  such  contract  shall  be  enforced  only  in  a  particular  way  or 
against  particular  assets  belonging  to  him.  Such  principles  are 
equally  applicable  to  corporations.  They  may  by  contract  with 
persons  subsequently  becoming  their  creditors  in  respect  of  such 
contract  provide  tliat  the  claims  of  the  creditors  shall  be  enforced 
only  against  particular  assets  or  in  a  particular  way.  Such  an 
ariangement  is  of  general  occurrence  in  the  case  of  fire  and  life 
insurance  societies,  the  policies  issued  by  which  usually,  if  not 
invariably,  provide  that  the  claims  shall  be  enforceable  only 
against  the  actual  assets  of  the  company  issuing  them,  including 
therein   the  sums  remaining  unpaid    in  respect  of  the  nominal 
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amounts  of  the  shares  constituting  their  capital.^  In  such  cases 
it  is  fully  settled  that  the  person  entitled  to  enforce  the  policy 
when  it  becomes  due  can  proceed  against  the  corporation,  including 
its  shareholders,  even  when  the  latter  would  otherwise  be  under 
unlimited  liability,  only  to  the  extent  of  the  assets,  including  such 
unpaid  amounts  in  respect  of  shares. 

This  principle  is,  however,  one  of  contract,  and  applies  only  if 
and  so  far  as  such  application  has  been  strictly  stipulated.  Prima 
facie  a  corporation  or  a  private  individual  entering  into  a  contract 
agrees  in  any  and  every  event  to  discharge  the  liabilities  arising 
out  of  sucb  contract.  To  limit  the  rights  of  the  creditors  there 
must  be  explicit  provisions  with  which  he  has  agreed. 

Questions  raising  these  points   have   often    come   before  the  Examples  as 
Courts,  and  the  results  of  the  decisions  as  they  stand  may  be  thus  *{  limitation 

stated  : —  of  general 

1.  If  it  be  agreed  expressly  or  by  necessary  implication  that  the 
liability  arising  out  of  a  given  transaction  shall  be  met  and  dis- 
charged only  in  a  given  way  or  out  of  definite  property  or  funds, 
then  the  liability,  if  any,  arising  can  be  enforced  only  in  such  way 
or  against  such  property  or  funds ;  ^  provided,  however,  that  the 
person  liable  does  not  wilfully  make  away,  &c.,  with  such  funds ;  ^ 
but  the  restriction  must  be  clear  and  express,  and  the  presumption 
is  against  the  person  setting  it  up.* 

2.  The  liability  of  a  corporation  or  unincorporated  company  may 
consequently  be  confined  purely  to  the  actual  existing  corporate 
funds  or  definite  portions  thereof,  and  not  be  enforceable  at  all 
against  the  members  individually.^ 

3.  Similarly  and  d  fortiori  the  liability  of  members  of  corpo- 
rations or  companies  to  pay  anything  beyond  the  amounts  already 
paid  by  them  on  their  shares  may  be  restricted.^ 

4.  But  to  relieve  the  members  (a)  of  companies  from  their 
unlimited  liability,  and  (6)  of  corporations  from  their  liability  to 
pay  up  the  amounts  remaining  unpaid  on  their  shares,  there  must 
be  the  clearest  provisions  in  this  behalf  in  the  engagement  made 
by  the  company  or  corporation  with   the  person  now  claiming 

'  See  Hallett  v.  Dowdall,  18  Q.  B.  2  ;  L.  C,  in  Greenwood's  Case,   3  D.  G.  M. 

Mclwtyre  r.  Belcher,  14  C.  B.  N.  S.  654 ;  &  G.  459,  483  ;  Mathew  v.  Blackmore, 

and  other  cases  cited  in  notes  following.  1  H.  &  N.  762. 

■•'  "  If  I  say  to  a  man,  '  I -will  insure  you  ^  Miggins  v.    Hopkins,    3   Ex.     163; 

against   aU  losses  either  by  fire  or   sea,  HalUtt  v.  Dowdall,  18  Q.   B.  2.     See  Be 

provided  always  that  my  estate  of  Black-  Athenceum  Life  Ass.  Soe.,  3  De  G.  &  J.  660. 

acre  only  shall  be  liable  to  make  good  to  ••  See  notes  following, 

you  the  loss,'  he  would  have  no  right  to  *  Re  Athenceum  Life  Ass.  Sac.,  3  De  G. 

say  that  I  am  bound  personally  to  pay ;  &  J.  660  ;  Bdlket  v.   Merchant   Traders' 

my  answer  would  be,  'Personal  liability  Loan  Assoc,  13  Q.  B.  960;  Durham's 

is  beyond  my  contract,  non  hcec  infcedera  Case,  4  K.  &  J.  517. 

veni,   I  agreed  with  you  to  such  an  ex-  ^  Lord  Talbot's  Case,  6  D.   G.  &  Sm. 

tent,  but  no  farther. '  " — Per  Cranworth,  386  ;  and  last  note. 
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Attempts  to  thereunder.  Where  there  is  this  evidence  the  claimant  can  go 
limit  liability  ggainst  the  company  or  corporation  only — that  has  been  several 
genera  y  ai .  ^.^^^  aflSrmed.i  But  the  decision  is  far  oftener  the  other  way  ;  and 
consequently  not  only  companies  and  corporations  themselves  as 
such,  but  also  their  members,  have  been  held  liable  to  meet 
negotiable  instruments,^  policies,^  and  other  claims,  notwithstand- 
ing attempts  to  show  that  the  claimants  were  restricted  to  certain 
specified  funds  only. 

Similarly  any  and  every  joint-stock  corporation  may  at  the 
time  of  the  issue  of  any  particular  portion  of  its  capital  expressly 
limit  or  restrict  in  a  particular  way  the  application  of  such  capital 
and  the  rights  and  liabilities  of  the  persons  holding  it.  They 
may  provide  that  the  capital  shall  be  applied  only  for  one  parti- 
cular purpose — such  as  the  construction  of  a  new  line  of  railway,* 
or  a  portion  of  one  already  in  construction ;  or  that  it  shall  be 
utilised  only  for  the  carrying  on  of  a  particular  business,  for 
instance,  a  fire  business^  where  the  company  is  authorised  to 
transact  various  kinds  of  insurance.^  When  this  is  so  provided 
then  as  between  the  shareholders  holding  this  capital  and  the 
other  shareholders  of  the  company,  or  the  company  itself,  un- 
doubtedly the  capital  referred  to  must  be  applied  as  provided  and 
the  holders  of  it  will  be  entitled  to  the  rights  and  subject  only  to 
the  liabilities  arising  out  of  the  specific  provisions  or  arrangements 
on  the  faith  of  which  they  have  subscribed  for  this  capital.  Such 
arrangements  however  cannot  of  themselves  and  without  more 
affect  outside  creditoi-s.  The  holders  of  this  particular  capital  are, 
as  regards  the  corporate  creditors,  to  all  intents  and  purposes 
shareholders  of  the  company  ;  and  outside  creditors  may,  notwith- 
standing such  provisions,  always  assuming  that  they  have  not  in 
any  way  assented  to  or  become  bound  by  them,  enforce  their 
rights  against  the  company  without  qualification  and  through  the 
company  against  the  shareholders  to  the  extent  of  their  liability. 

The  persons  on  whose  incentive  a  "  separate  undertaking  "  has 
been  constituted  intend  however  something  more  than  and  different 
from  the  above  arrangements.  They  intend  that  the  rights  and 
liabilities  of  shareholders  and  creditors  alike  in  connection  with  such 
separate  undertakings  and  the  main  corporation  shall  be  limited 

'  See  last  two  iiotea.  '  See  Bath's  Case,  8  C.  D.  334. 

-  Greenwood's  Case,   3  Do  G.   M.  &  G.  °  Compare    A.-G.    v.  Newcastle-upon- 

459  ;  Gordon  v.  Sen,  Fire,   cC-  Life  Ass.  Tyne,  23  Q.  B.  D.  492,  where  it  was  held 

5oc.,   1  II.  &  N.  599,   26  L.  J.  Ex.    202  ;  that   a  judgment  recovered  against  the 

]ie  State  Fire  Ins.  Co.,  iJcredith's  Claim,  defendant   corporation    in    respect  of  a 

32  L.  J.  Ch.  300.  matter  which  could  not  be  defrayed  out 

"  See  n.  2,  p.  455.  of  the  borough  fund,  could  not  itself  be 

■•  Bagshawv.  Jinstcrn  Union  Jii/.  Co.,  discharged  out  of  such  fund. 
2  Mac.  &  G.  389. 
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and  qualified  in  manner  other  than  would  arise  by  pure  or  simple 
contract,  or  by  mere  internal  regulations  and  resolutions  of  the 
corporation  itself.  They  intend  in  fact  that  such  separate  under- 
takings shall  at  least  for  certain  purposes  be  so  to  speak  separate 
corporations.  This  would  seem  to  be  practically  impossible,  but 
it  is  difficult  to  lay  down  any  restrictions  as  to  what  the  supreme 
legislature  can  or  may  enact.  Probably  by  adopting  the  requisite 
language  a  separate  undertaking  might  by  statute  be  constituted 
in  connection  with  the  main  corporation,  of  which  nevertheless  it 
forms  part,  which  in  point  of  law  for  very  many  purposes  and 
probably  for  all  practical  purposes  would  be  a  separate  corporation 
both  as  regards  shareholders  and  as  regards  creditors.  In  each 
and  every  case  the  provisions  contained  in  any  statutes  relating  to 
the  matter  must  be  carefully  considered  as  one  whole. 

There  is  one  reported  decision  where  a  question  on  this  subject 
has  been  raised,  Re  Ogilvie}  In  this  case  an  existing  railway  com- 
pany was  authorised  to  make  an  extension  line,  by  an  Act  which 
enacted  that  the  capital  might  be  raised  by  an  issue  of  new  shares, 
to  be  called  extension  shares,  and  that  the  works  authorised  by  it 
should,  "  for  financial  purposes,  form  a  separate  undertaking,"  and 
that  the  capital  and  new  shares  created  under  its  powers  should 
constitute  a  separate  capital ;  and  that  the  profits  of  the  extension 
line  applicable  to  dividend  should  be  wholly  applied  in  payment 
of  dividend  on  the  extension  shares ;  and  that  the  extension  share- 
holders should  not  be  entitled  to  dividends  out  of  any  other  profits 
of  the  company,  and  that  the  company  might  raise  by  mortgage 
any  additional  sums  not  exceeding  £28,000 ;  but  not  till  all  the 
extension  capital  had  been  subscribed  for  and  half  of  it  paid  up ; 
and  that  the  moneys  raised  by  new  shares  or  mortgage  should  be 
applied  only  for  the  purposes  of  the  extension  Act.  A  contractor 
to  whom  the  company  was  indebted  in  respect  of  the  construction 
of  the  original  line  obtained  judgment  against  the  company, 
extended  certain  surplus  lands  acquired  under  the  powers  of  the 
extension  Act,  and  then  applied  to  the  Court  for  a  sale.  It  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of  Wickens, 
V.-C,  that  the  creditor  was  entitled  to  an  order  for  sale ;  for  that, 
whatever  might  be  the  rights  of  the  different  classes  of  share- 
holders inter  se,  the  lands  were  lands  of  the  company,  liable  to  be 
sold  for  payment  of  any  judgment  debts  of  the  company. 

In  an  earlier  case,  Bagshaw  v.  Eastern  Union  Ry.  Co.^  a  ques- 
tion arose  between  the  holders  of  a  particular  class  of  shares  and 
the  corporation.     Here  the  defendant  company  was  authorised  by 

1  7  Ch.  174.  2  7  Hare,  114,  2  Mac.  &  G.  389. 
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several  Acts  of  Parliament  to  make  railways  from  Colchester  to 
Ipswich,  Ipswich  to  Bury  St.  Edmunds  and  Norwich,  and  from 
Ipswich  to  Harwich,  and  for  those  purposes  to  raise  monies  by 
shares  and  loans,  not  exceeding  certain  sums  in  the  whole.     The 
company  was  also,  by  a  distinct  Act,  authorised  to  purchase  and 
complete  the  Hadleigh  Junction  Kailway,  and  for  that  pui-pose,  by 
shares  or  loans,  to  raise  a  sum  not  exceeding  £100,000.     A  suit 
was  instituted  by  the  proprietor  of  a  scrip  certificate  for  stock, 
forming   part   of  the    capital   raised   in   pursuance    of  the   Acts 
Railway  com-     authorising  the   company  to   purchase    the    Hadleigh  Junction 
apphi^g""'^  ^     Railway  and  make  the  Harwich  line,  charging  that  the  company 
capital.  -was  about  to  misapply  the  £100,000  raised  under  the  Hadleigh 

Act  in  the  construction  of  the  Norwich  line,  and  seeking  to  restrain 
such  misapplication.  To  this  suit  the  company  and  directors 
demurred  for  want  of  equity,  but  Wigram,  V.-C,  overruled  the 
demurrers.  On  appeal,  Cottenham,  L.  C,  afifirmed  this  decision. 
He  said:  "The  question  really  is,  whether  the  law  will  permit 
money  advanced  for  one  purpose  to  be  applied  contrarj'  to  the  wish 
of  the  owner  of  that  money  to  another,  and  whether  the  bill  states 
such  a  case  as  brings  it  within  that  principle."  And  after 
examining  the  facts  and  authorities,  he  decided  that  "  the  plaintiff 
was  in  equity  entitled  to  the  interposition  of  the  Court  for  the  pui"- 
pose  of  keeping  the  company  in  the  applica,tion  of  his  money  to 
those  purposes  for  which  it  was  said  to  be  advanced." 
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SECTION  I. — GENERAL  CONSIDERATIONS. 

1.  Varieties  of  Privileges. 

The  word  "  privilege  "  in  its  common  juridical  sense  is  the  most  Meaning  of 
convenient  term  to  denote  all  the  different  capacities  possessed  by  P'"i^'*«s®^- 
corporations,  differing  from  those  of  ordinary  citizens,  all  the  inci- 
dents attached  to  them,  conferring  rights  or  imposing  duties  in 
and  about  the  prosecution  of  the  corporate  enterprise  and  for 
the  attainment  thereof,  other  than  are  common  to  the  general 
public. 

These  privileges  may  be  conveniently  arranged  under  the  three  Varieties  of. 
heads,  of  (1)  franchises,  (2)  compulsory  powers,  (3)  special  powers 
of  a  private  nature,  i.e.  relating  to  issue  of  shares,  &c.  The  ex- 
pression "special  powers"  is  frequently  applied  to  both  the  second  Special powe™. 
and  third  classes,  but  the  word  "  compulsory  "  both  afifbrds  a  dis- 
tinction, and  clearly  denotes  the  exact  nature  of  those  of  the 
second  class.  Frequently  the  expression  "statutory"  is  used 
instead  of  compulsory. 
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Corporations 
not  liable  for 
carefully  using 
their  special 
powers. 


Principles  as  to 
compensation 
in  the  United 
States. 


2.  Oeneral  Effect  of  Privileges. 

First. — Compensation. 

It  must  be  premised  that,  apart  from  other  considerations  and 
apart  from  collateral  circumstances  which  may  of  themselves  create 
a  liability  which  would  not  otherwise  arise — 

1 89.  A  corporation  will  not  be  liable  merely  because  in  the 
careful  and  bond  fide  exercise  of  its  compulsory  powers  ^ 
it  has  produced  damage  to  a  neighbour. 

Corporations  are  endued  with  compulsory  powers  and  other 
forms  of  privileges  for  their  own  benefit  and  in  the  expectation 
that  they  will  employ  them.  In  the  legitimate  employment 
thereof  they  are  protected,  and  consequently  whatever  the  loss 
they  may  thereby  inflict  upon  other  citizens  they  will  themselves 
be  exempt  from  liability.  "  No  action  at  Common  Law  lies  on 
behalf  of  a  man  who  sustains  a  private  injury  by  the  execution  of 
powers  given  by  an  Act  of  Parliament,  those  powers  being  exercised 
with  judgment  and  caution."^ 

From  this  it  necessarily  follows  that  the  right  of  action,  which 
the  party  damnified  would  ordinarily  have,  is  gone.  Usually  the 
legislature  provides  in  the  constating  instruments  another  supple- 
mental means  and  procedure  for  redress,  but  if  this  has  been 
omitted,  the  corporation  may  exercise  its  powers  without  making 
compensation  for  any  loss  arising  therefrom.' 

"  If  the  thing  done  is  within  the  statute  it  is  clear  that  no  com- 
pensation  can   be    afforded  for  any  damages   sustained   thereby, 
except  so  far  as  the  statute  itself  has  provided  it ;  and  this  is  clear 
on  the  legal  presumption  that  the  act  creating  the  damage  being, 
within  the  statute  must  be  a  lawful  act."  * 

"Where  authority  is  given  by  the  legislature  to  do  an  act, 
parties  injured  by  the  doing  of  it  have  no  legal  remedy,  but 
should  appeal  to  the  legislature."  ^ 

This,  however,  is  only  the  English  view ;  and  the  law  is  very 
different  in  the  United  States.     There,  first,  private  rights  can 


'  Or  indeed  any  powers  or  franchises 
conferred  by  statute. 

2  Per  Lord  Truro,  C.  X.  cO  X.  W. 
Bll.  Co.  V.  Jlradhy,  3  Mac.  &  G.  336, 
;i41  ;  and  si'c  the  cases  cited  post,  pp. 
461-3.  SeojDe)-  I'olhjok,  C.  B.,  in  While- 
hoK.sr  V.  Blnniiiij)iam  Canal  Co.,  27 
L.  J.  Ex.  25,  27. — "  Is  it  not  a  general 
principle  that  when  something  is  author- 
ised to  be  done  by  an  Aut  of  Parliament, 
no  action  can   be   maintained   lor    the 


consequences  of  its  being  done  in  the 
ordinary  way  ?  And  if  it  is  not  so  done,  is 
it  not  a  question  of  negligence  ? " 

'  HamTiiersmith  Ey.  Co.  v.  Srand, 
L.  R.  4  H.  L.  171  ;  L.  B.  tfc  S.  V.  Ey. 
Co.  V.  Truman,  11  App.  45 ;  Ferrar 
V.  Commissioners  of  Sewers,  L.  E.  4  Ex. 
227. 

■•  Duncan  v.  Findlater,  6  CI.  &  F.  907. 

*  nigrim  v.  Southampton  and  Dor- 
chester Ev.  Co. ,  7  C.  B.  226. 
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never  be  interfered  with,  except  upon  making  due  compensation  ;^ 
and  secondly,  it  is  only  under  some  circumstances  and  for  certain 
purposes  that  even  upon  giving  due  compensation  private  rights 
can  be  compulsorily  infringed. 

Thus  in  South  Western  ER.  Co.  v.  Southern  &  Atl.  Tel.  Go.,^  it 
was  determined  that  an  act  of  a  State  legislature  which  authorised 
telegraph  companies  to  construct  their  lines  upon  the  right  of  way 
of  the  railroad  companies  in  the  State,  and  provided  for  an  arbi- 
tration to  assess  damages  therefor  in  case  of  disagreement,  but 
made  no  provision  for  enforcing  the  award,  was  unconstitutional, 
in  other  words  Ultra  Vires  of  the  State. 

If,  however,  a  person  be  authorised  to  do  any  act  by  a  statute 
which  is  determined  to  be  constitutional,  then,  in  the  United 
States,  as  in  this  country,  he  is  not  liable  for  damage  resulting 
directly  from  his  proceedings,'  or  consequent  thereupon.* 

Secondly. — Extent  of  Authority.^ 

When  these  compulsory  powers  and  the  purposes  for  which  they 
may  be  utilised  are  expressly  set  forth,  little  difficulty  can  arise  in 
determining  the  limits  or  degree  of  the  respective  rights  and 
responsibilities  of  the  corporation  and  of  those  with  whom  it  comes 
into  contact.  Sometimes,  however.  Acts  of  Parliament  are  "  very 
unartificially  framed  and  very  confusedly  worded "  so  that  it  is 
highly  doubtful  what  is  the  authority  purporting  to  be  given.^ 

But  it  is  very  different  with  regard  to  objects  and  purposes  What  acts  can 
which  are  implied  or  contemplated  in  the  constating  instruments,  '='"■1""^*'™^ 
and  to  the  means  and  acts  which  corporations  have,  by  impli- 
cation, authority  to  employ  and  to  do  in  the  carrying  out  of  their 
compulsory  powers.  These  means  and  acts  will  include  the  usual 
and  customary  means  and  acts.  But  more  than  this — they  will 
include  all  such  as  can  be  deemed  to  have  been  "  contemplated  " 
by  the  legislature  or  other  supreme  authority  at  the  inception  of 
the  corporation.  And  it  is  often  a  matter  of  extreme  doubt  as  to 
what  was  so  "  contemplated  "  and  therefore  authorised. 

In  Rex  V.  Pease?  a  railway  company  had  been  incorporated  and 

'  Post,  p.  463,  n.  1  ;   and  sub-s.  iii.,  will  te  justifiable  in  such  case,  and  what 

"Eminent  Domain."  will  be  consequential  damage  for  which 

'  12  Amer.  S85  ;  46  Georg.  43.    See,  such  person  is  not    answerable    in    an 

however.    Union   Paafic    Ry.     Co.    v.  &a^on,  ses  Eaton  ir.  Boston,  &e.,  ER.  Oo  , 

Nicholls,  12  Amer.  475,  8  Kans.  505.  51  N.  H.  504. 

^  Bellinger  v.  New  York  Central  RE.  ^  Compare  amie,  pp.  108-9,  128-9. 

Co.,  23  N.  y.   42  ;  Selden  v.  Delaware,  «  Geddes  v.  Proprietors  of  Bann  Reser- 

<fcc.,  Carnal  Co.,  29  N.  Y.  634  ;  Conhock-  voir,  3  App.  430,  454. 
ton,  &c..  Stone  R.  Co.  v.  Boston,  <Sse.,  RR.  ?  4  B.  &  Ad.  30.     Compare  Jmies  v. 

Co.,  3  Hun.  523.  Festiniog  Ry.    Co.,  L.  R.  3  Q.  B.  733, 

■•  As  to  what  consequential  acts,  &c.,  where  the  defendants  were  liable. 
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empowered  to  use  locomotive  engines  upon  the  railway.  The 
railway  was  made  in  accordance  with  the  plans  parallel  and 
adjacent  to  an  ancient  highway,  and  in  some  places  came  within 
five  yards  of  it.  It  did  not  appear  whether  or  not  the  line  could 
have  been  made  iu  those  instances  to  pass  at  a  greater  distance. 
The  locomotive  engines  on  the  railway  frightened  horses  of  persons 
using  the  highway  as  a  carriage  road.  On  indictment  against  the 
company  for  a  nuisance,  it  was  held  that  this  interference  with  the 
rights  of  the  public  must  be  taken  to  have  been  contemplated  and 
sanctioned  by  the  legislature,  since  the  words  of  the  statute  author- 
ising the  use  of  the  engines  were  unqualified,  and  the  public 
benefit  derived  from  the  railway  (whether  it  would  have  excused 
the  alleged  nuisance  at  Common  Law  or  not)  showed  at  least  that 
there  was  nothing  unreasonable  in  a  clause  of  an  Act  of  Parliament 
giving  such  unqualified  authority. 

In  Caledonian  My.  Co.  v.  Ogilvy  ^  similar  questions  arose.  The 
appellant  company  was  authorised  to  lay  down  a  railway  across  a 
public  thoroughfare,  and  to  place  gates  across  the  high  road  to 
prevent  persons  from  passing  along  the  road  at  the  time  when  it 
would  be  dangerous,  by  reason  of  trains  being  near  at  hand.  It 
was  held  that  a  person  who  had  been  delayed  and  impeded  in  his 
journey  along  the  high  road  by  reason  of  the  necessaiy  closing  of 
the  gates,  had  no  right  of  action  against  the  company  for  the 
injury  he  had  sustained.  It  was  also  held  that  the  owner  of  an 
estate  had  not  any  right  of  action  against  the  company  for  laying 
down  the  railway  across  a  turnpike  road  close  to  the  entrance  of 
his  estate,  by  means  whereof  he  was  impeded  and  hindered  in 
going  from  and  returning  to  his  house,  and  his  horses  were 
frightened  and  became  ungovernable  from  the  noise  of  the  trains. 

Reg.  V.  Bradford  Navigation^  is  a  decision  where  the  de- 
fendants were  rendered  liable  for  consequences  following  on  the 
doing  of  acts  admitted  to  have  been  "  contemplated"  by  the 
legislature.  They  were  a  canal  company,  empowered  by  an  Act 
of  Parliament  to  take  the  water  of  certain  brooks,  and  use  it  for 

1  2  Macq.  229;    Hammersmith,  <(-c.,  that  the  water  should  be  taken  in  its  then 

Jiy.  Co.  V.   Brand,  L.  R.  i  H.  L.,  171  ;  comparative  state  of  purity.     And  I  am 

2}0St,  pp.  463-4.  clearly  of  opinion   that  when  statutory 

^  34  L.  J.  Q.  B.  191.  Cockburn,  G.-J.,  powers  are  conferred  under  circumstances 

roforred  to  Sex  v.  Pcirsf,  and  said  ;  "But  m  which  the  powere  may  be  exercised 

that  is   very  distinguishable  from    the  without     in     themselves     causing   any 

present  case.     On  the  facts  hero,  it  must  nuisance,  and  new  and  unforeseen  oircum- 

be  taken  that  the  thing  actually  done  stances  render  the  exercise  of  the  powers 

was  never  in  the  conti'iuplation  of  the  impossible,  without  a  breach  of  the  law, 

legislature.     All  parties  no  doubt    con-  those  powers  cannot  be  exercised  without 

tomplated  that  it  should  be  lawful  for  rendering  the  parties  liable."     Compare 

tho  company  or  their  lessees  to  take  the  Rapier  v.  Loiidon  Tramways  Co.,  W.  N. 

water  of  certain  bocks,  and  accumulate  it  1892,   p.   165,  a  similar  decision  under 

in  their  reservoirs  or  locks  for  the  purposes  the  special  act  of  tho  defendant  company. 
of  their  canal ;  but  it  was  contemplated 
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the  purposes  of  their  canal.  The  water  in  one  of  the  brooks  at 
the  time  the  Act  was  passed  was  pure,  but  it  afterwards  became 
polluted  by  drains,  &c.,  before  it  reached  the  canal,  and  it  was 
then  penned  back  in  the  canal,  and  became  a  public  nuisance. 
The  Court  of  Queen's  Bench  decided  that  the  company  were  liable 
to  be  indicted  for  the  nuisance,  on  the  ground  that  there  was 
nothing  in  the  Act  either  compelling  them  to  take  the  water  or 
expressly  authorising  them  to  use  it  so  as  to  create  a  nuisance. 

The  principles  as  to  the  extent  of  authority  given  by  compulsory  Incidents  o£ 
powers  and  immunity  from  liability  while  exercising  them  go  ^'"'  ^®^^' 
farther  than  the  above.  Corporations  so  authorised  will  under 
many  circumstances  be  entitled  to  construct  works  and  to  engage 
in  other  matters  detrimental  to  their  neighbours,  without  exposing 
themselves  to  legal  proceedings  for  the  same.  These  principles 
unquestionably  exist,  but  how  far  they  extend  and  what  the  wrongs 
are  which  they  legalise  cannot  be  predicted  with  any  degree  of 
certainty.  Rex  v.  Pease,  where  the  owner  of  a  railway  indicted 
for  a  nuisance  was  acquitted  on  the  ground  that  his  proceedings 
were  authorised  by  his  Act  of  Parliament,  has  already  been  cited. •■■ 

The  decision  in  Hammersmith,  &c.,  Ry.  Go.  v.  Brand^  well  Hammersmith 
illustrates  both  the  principles  and  the  difficulties  incidental  to  co_  t.^srand. 
their  application.  Property  of  the  original  plaintiff  (Brand),  lying 
near  to,  but  none  of  which  was  actually  taken  by  the  railway 
company,  was  seriously  affected  by  the  traffic  on  the  railway  after 
it  was  opened,  and  a  jury  summoned  to  assess  this  damage, 
awarded  "for  vibration  from  the  use  of  the  railway  after  con- 
struction £272."  A  special  case  was  then  prepared,  which  stated, 
inter  alia,  that  "  It  did  not  appear  [i.e.  by  the  award]  that  any 

'  Ante,   p.  462.     See  also  Penny   t.  the  absence  of  express  contrary  enact- 

S.  E.  Uy.  Co.,  7  E.  &  B.  660,  26- L.  J.  ments — cumulative    and  not    exclusive. 

(Q.  B.),  225  ;     Metropolitan  Board   of  But  in  the  United  States  it  is  exactly 

Works  V.  McQwrthy,  L.  E.  7  H.  L.  243  ;  the  contrary — being   exclusive  and  not 

Buhe  of  Bedford  v.  Dawson,  20  Eq.  353.  cumulative. 

This  is  the  English  rule  ;  but  it  is  not         ^  h.'R,.  i  H.  L.  171  ;  City  of  Glasgow 

so  in  the  United  States.  Union  Ry.  Co.  v.  Hunter,  L.  K.  2  Sc.  & 

(1.)  The     British      Parliament     and  D.   78;    Dunn  v.   Birmingham    Canal 

Sovereign  are  together  absolute.     They  Nav.,  L.   R.  7  Q.  B.   244;  Cromptony. 

can  therefore  authorise  either  their  own  ica,  19  Eq.  115, 121.   Coia^&xe  Managers 

servants  or  private  individuals  to  take  of  Met.  Asylum  District  v.  Hill,  6  App. 

away  or  damage  the  property  of  other  193  ;  with  Trxmian  v.  L.  B.  &  S.  C.  My. 

parties    without    making  compensation  Co.,  11  App.  45;  in  which  latter  case, 

therefor.     But  the  powers  of  Congress  are  Halsbury,  L.C.,  referring  to  the  former, 

limited  by  the  provisions  in  the  Constitu-  said:  "  Broadly  stated,  the   distinction 

tion  of  the  United  States.     One  of  these  taken  amounted  to  this,  that  a  small-pox 

provisions  is  that  "  private  property  can-  hospital  might  be  built  and  maintained 

not  be  taken  for  public  use  without  just  if  it  could  be  done  without  creating  a 

compensation,"  Art.   1,  s.  18.     But  see  nuisance,  whereas  the Eailway  Acts  were 

Polly  V.   Sar.   and   Wash.  SB.   Co.,  9  assumed  to  establi.sh  the  proposition  that 

Barb.  449  ;  Eedfield  on  Railways,  s.  66.  the  railway  might  be    made  and  used 

(2.)  In    Great   Britain,   the   statutory  whether  a  nuisance  were  created  ornot." 

remedy,  if  any,  for  taking  or  damaging  See  ihe  latest  use  of  Cov}per  Bsscxr.Local 

private  property,   interests,   &c.,  is — in  Board  for  Acton,  14  App.  153. 
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structural  injury  was  caused  to  the  house  or  outbuildings  by  the 
construction  of  the  railway ;  but  it  did  appear,  and  it  was  admitted 
for  the  purposes  of  this  case,  that,  by  reason  of  the  working  of  the 
railway  after  it  had  been  opened  for  traffic,  the  house  and  buildings 
were  and  would  be  subjected  to  vibration,  noise,  and  smoke  from 
passing  trains,  and  were  and  always  would  be  affected  and  depre- 
ciated and  lessened  in  value  thereby : "  and  the  question  asked  was, 
"  whether  the  plaintiff  was  entitled  to  have  compensation  for  the 
injury  so  caused  ? "  In  the  result  a  majority  of  the  House  of  Lords 
concurred  in  and  afiBrmed  the  decision  of  the  Court  of  Queen's 
Bench  negativing  the  plaintiff's  claim.  They  held  that  neither  the 
Lands  Clauses  Act,  1845,  nor  the  Kailways  Clauses  Act,  1845, 
contains  any  provisions  under  which  a  person,  whose  land  has 
not  been  taken  for  the  purposes  of  a  railway,  can  recover  statutory 
compensation  from  the  railway  company  in  respect  of  damage 
or  annoyance  arising  from  vibration  occasioned  (without  negli- 
gence) by  the  passing  of  trains,  after  the  railway  is  brought  into 
use,  even  though  the  value  of  the  property  has  been  actually 
depreciated  thereby ;  and  further,  that  the  common  law  right  of 
action  is  under  such  circumstances  taken  away.^ 

Another  case,  coming  under  this  principle,  is  that  of  the  A.-O. 
v.  Cambridge  ConsuTturs'  Gas  Co?  A  local  Act  of  Parliament, 
passed  in  1788,  vested  the  property  of  all  the  streets  of  Cambridge 
in  Commissioners,  and  empowered  them  from  time  to  time  to 
cause  the  pavements  to  be  taken  up  and  the  streets  to  be  paved, 
relaid  or  altered,  and  to  cause  the  streets  to  be  lighted,  and  to 
contract  with  any  persons  for  lighting  the  streets,  and  gave  to  the 
persons  to  be  appointed  by  them  for  these  pui-poses  full  power  to 
do  the  same.  The  Commissioners  authorised  a  gas  company  to 
take  up  the  streets.  Upon  motion  for  an  injunction  to  restrain 
the  company,  it  was  held,  that  although  for  the  purpose  of  light- 
ing the  streets  in  the  only  methods  originally  known,  it  was  not 
necessary  to  break  up  the  streets,  the  Act  enabled  the  Commis- 
sioners to  adopt  every  improved  method  of  lighting,  and  conse- 

1  Lord  Chelmsford  obsor  ed  ""We  do  must  be  taken  that  power  is  given  to 

not  expect  to  find  words  iu  au  Act  of  cause  that  vibration  without  liability  to 

Parliament  oxprossly  authorising  an  iu-  an  action.     The  right  given  to  use  the 

dividual    or    a    company  to   commit  a  locomotive  would  otherwise  be  nvlgatory, 

nuisance,  or  to  do  damage  to  a  neighbour.  as  each  time  a  train  passed  upon  the  line 

The  86th  section  {i.e.,  of  8  &  9  Vict.  o.  and  shook  the  houses  in  the  neighbonr- 

20]  gives  power  to  the  company  to  use  hood,  actions  must  be  brought  by  their 

and  employ  locomotive  engines,  and  if  ownei-s,  which  would  soon  put  a  stop  to 

such  locomotives  cannot  possibly  be  used  the  use  of  the  railway." — L.  R.  4  H.  L. 

without  occasioning  vibration  aud  conse-  202. 

quent  injury  to    neighbouring    houses,  2  g  g^   282,  4  Ch.  71  ;  see  cases  there 

upon  this  princi])lo  of  law  that  '  Guimni-  cited  ;     Bridge   Proprietors  v.  Hoioken 

giw  aliquis  quidconcedit,coiicedere  videtur  Land  Co.,  1  Wall.  116  ;  Lake  v.  Virginia, 

et  id  sine  quo  res  ipsa  esse  non  potait,'  it  tfcc,  EE.  Co.,  7  Nev.  294. 
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quently  to  break  up,  and  authorise  other  persons  to  break  up,  the 
streets  for  the  purpose  of  lighting  them  with  gas. 

Another  series  of  cases  upon  this  point  are  those  arising  out  of  Extraordinary 
conveyances  to  corporations  for  special  and  extraordinary  purposes,  ^"PP°"- 
such  as  the  erection  by  railway  companies  of  bridges,  &c.,  the  con- 
struction of  canals,  tunnels,  sewers,  and  so  on.  In  such  cases, 
although  the  instruments  of  conveyance  may  be  silent,  yet  the 
grantor  will  be  deemed  to  have  granted,  as  far  that  is  as  his  own 
neighbouring  land  is  concerned,  all  such  rights,  and  to  have  sub- 
mitted to  all  such  restrictions  as  may  be  reasonably  necessary  to 
enable  the  corporation  to  make  a  profitable  use  of  such  land. 
Reference  has  already  been  made  to  the  most  important  of  the 
decisions  on  this  subject.^ 

Upon  the  same  principle,  corporations  using  locomotives  or  other  Dangerous 
dangerous  machines,  if  they  have  statutory  power  to  use  them,  will 
not  be  liable  for  damage  resulting  therefrom,®  negligence  apart.^ 
But  they  may  be  so  liable  if  they  have  not  express  power  in 
this  behalf.* 

It  should  be  observed  generally  that  on  the  one  hand  special  Special  and 
powers  will  be  qualified  and  fro  tanto  cut  down  by  provisoes  ^^"t'JJj^g'g 
distinctly  limiting  or  modifying  them ; '  but  on  the  other  hand 
they  will  not  be  overridden  or  limited  by  mere  general  provisions 
contained  in  subsequent  statutes — "  generalia  specialibus  non 
derogant."  ^ 

Very  similar  questions  have  arisen  as  to  what  lands  or  buildings   Area. 
are  comprised  in  the  area  over  which  a  corporation  may  exercise 
its  compulsory  powers  ; ''  what  substances  it  can  take  when  it  is  Minerals. 
authorised  to  take  minerals  ;  ^  and  so  on. 

3.  Eminent  Domain. 

This  is  a  subject  which,  though  of  little  present  importance  to 
an  English  lawyer,  may  become  in  time  very  much  more  so,  espe- 
cially in  connection  with  questions  arising  in  some  of  the  colonies. 

'  See  ante,  106-8.  Co.  v.  London  County  Council,  1891,  2 

2  Smith  V.  L.  <fc  S.  W.  By.  Co.,  L.  R.       Q.  B.  513. 

6  C.  P.  14  ;   Vaughan  v.   Taff  Vale  By.  «  London    &    Blackwall    By.    Co.  v. 

Co.,   5  H.  &  JT.  679;  Franlcford  Turn-  Board  of  W'm-lcs  for  Limehouse  District, 

pileeCo.Y.  Phil.  &  T.BR.  Co.,  biVenr:.  3  K.   &  J.   123;    26   L.   J.    (Ch.)    164; 

345  ;  Fero  v.  Buffalo,  ibc. ,  BB.   Co. ,  22  Trustees  of  Birkenhead  Docks  v.  Birken- 

N.  Y.  209  ;  CIiMpman  v.  Atlantic  BB.,  head  Dock  Co.,  23  L.  J.  (Cli.)  457  ;  Con- 

37  Me.  92.  servators  of  Biver  Thames  v.  Hall,  L.  E.  3 

3  Smithv.  Mid.  By.  Co.,  25  W.  R.  861.  C.  P.  415. 

■•  Jones  V.  Pestiniog  By.   Co.,  L.  R.  3  '  Finch  v.  L.JcS.W.  By.  Co.,  44  C.  D. 

Q.  B.  733.     Tliis  decision  can  scarcely  be  330;  Proihcroe  v.  Tottenham,   tfcc,  By. 

supported  either  upon  general  principle  Co.,  1891,  3  Ch.  278. 
or  the  particnlar  statute  there  ill  question.  ^  Lord  Provost,    <tc.,    of  Glasgow    v. 

»  Puih  V.  Golden   Valley  By.  Co.,   15  F'irie,    13    App.   657  ;  Mid.  By.  Co.   v. 

C.  D.  330;  City  and  South  London  By.  Bobinson,  15  App.  19. 
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PRIVILEGES. 


Meaning  of 

"eminent 

domain." 


Limitations  as 
to  the  exercise 
of  eminent 
domain. 


(1)  Wliatisa 
Ijublio  use  ? 


Moreover,  it  crops  up  almost  daily  in  the  United  States.     A  brief 
reference  to  it  will  therefore  be  useful  for  both  reasons. 

The  exact  legal  meaning  of  the  subject,  theory,  or  doctrine  is 
this  : — (1).  The  constitution  of  the  United  States  as  a  whole  and 
of  each  individual  state  is  narrowly  and  precisely  set  forth  and 
defined  by,  and  the  reciprocal  rights  and  duties  of  state  and  citizen 
are  indicated  in,  the  instruments  constating  such  constitution. 
(2).  Any  infringement  of  the  articles  of  such  constitution,  any 
change  therein,  even  though  by  the  direct  and  unanimous  action 
of  the  legislature,  federal  or  state,  as  the  case  may  be,^  is  uncon- 
stitutional and  invalid,  and  as  such  is  unceremoniously  set  aside, 
and  every  right  purporting  to  be  thereby  created  is  ignored  by  any 
and  every  court  before  which  it  comes.  (3).  Consequently  certain 
rights  there  are,  the  general  and  absolute  rights  of  citizenship, 
which  cannot  be  interfered  with  against  the  will  of  the  possessor 
even  by  the  direct  action  of  the  supreme  authority.  Of  these 
rights  the  more  important  after  those  of  persons  are  the  rights 
arising  under  contracts  or  relating  to  property.  (4).  As  a  neces- 
sary result  in  many  and  daily  increasing  instances,  private  rights 
of  little  worth  become  an  absolute  hindrance  to  enterprises  of  the 
greatest  public  utility. 

In  this  state  of  things — the  difficulties  of  which  in  most  countries 
would  have  been  summarily  overcome  on  and  by  means  of  the 
simple  principle  of  the  absolute  supremacy  of  the  state — the 
United  States  politicians  and  lawyers  evolved  the  theory  of 
"  Eminent  Domain."  It  has  been  thus  expressed, "  There  exists  in 
every  sovereignty  the  rightful  authority  to  appropriate  and  control 
individual  property  for  the  public  benefit,  as  the  public  safety, 
necessity,  convenience,  or  welfare  may  demand."  ^  At  first  sight 
this  does  not  differ  much  from  the  ordinary  notion  of  state  power. 
But  a  vast  difference  is  contained  in  the  limitations — (1)  that  the 
exercise  must  be  for  "  public  benefit ; "  (2)  (which  is  not  noticed 
in  the  above  statement)  that  compensation  must  be  made ;  ^  and 
(3)  (whicli  also  is  not  noticed)  that  (apparently)  only  certain,  not 
all  rights  of  contract  and  property  may  be  thus  compulsorily 
appropriated. 

Here  it  will  be  observed  that  two  main  questions  arise.  First 
what  is  a  "  public  use,"  or  "  public  benefit  ? "  As  to  this,  opinions 
and  decisions  differ  extremely.  An  enumeration  of  them  has 
already  been  given,*  to  which  reference  may  be  made.     It  should 


'  Except  under  the  conditions  laid 
ilown  in  tlio  constitution  in  question 
nilative  to  changing  the  same. 

-  Cnnlcv,    "  Constitutional     Limita- 


tions," 524,  534. 

^  See  Commonwealth  v.  Penn,  Canal 
Co.,  5  Amer.  329,  66  Penn.  41. 

■•  Anil',  pp.  21-2. 
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be  added  that  it  is  for  the  courts  in  the  last  resort,  not  the  legis- 
lature, to  determine  whether  or  not  a  given  purpose  is  "  public."  ^ 
The  second  question  is — what  forms  of  property,  what  varieties  of  (2)  What 
rights  may  be  thus  taken?  As  to  this  it  is  now  settled  that  betaken? 
property  of  every  description,  franchises,  monopolies,  &c.,  may  be 
thus  appropriated,^  but  that  contracts  and  rights  conferred  by 
charter  and  the  like  must  be  strictly  preserved.^ 

In  connection  with  this  subject,  and  as  illustrating  the  principle 
and  the  meaning  of  public  use,  may  be  mentioned  the  numerous 
decisions  of  the  United  States  Courts  upon  "  public  mills."  These  Public  mills. 
are  mills  the  owners  of  which  are  required  by  law  to  grind  for  all  in 
due  turn  for  regulated  tolls.  In  consequence  there  are  conferred 
upon  them  by  express  provision  (the  statutes  are  usually  styled 
"Flowage  Acts"),  or  by  implication  from  their  compulsory  duties,  Flowage  Acts. 
such  various  rights  of  water  and  other  privileges  derogatory  from 
those  of  neighbouring  owners  or  occupiers  as  are  necessary  to 
enable  them  satisfactorily  to  discharge  such  duties.  Thus  if,  and 
so  far  as  necessary,  they  are  allowed  to  collect  and  store  up  water, 
to  pen  back  water  even  though  thereby  it  overflows  adjoining 
property,  to  take  land,  &c.*  But  a  grist  mill  owned  and  operated 
by  individuals  who  are  compelled  by  law  to  grind  well  all  grain 
received  by  them  for  that  purpose  but  are  not  compelled  to  receive 
grain  for  grinding,  is  not  a  "  public"  benefit  in  the  constitutional 
sense ;  and  an  act  of  the  legislature  authorising  the  flowage  of 
lands,  by  maintaining  a  dam  of  sufficient  height  to  run  such  mill, 
is  unconstitutional,  even  though  it  directed  that  the  damages 
caused  thereby  should  be  assessed  and  paid.' 

SECTION  n. — EXEECISE  OF  PRIVILEGES. 
SUB-SECTION  I. — DIKECT  COEPORATE  OBJECTS. 

1.  Requisites  of  User, 

A  corporation  may  utilise  compulsory  powers  and  other  privi- 
leges to  which  it  is  entitled  in  such  manner  and  for  such  proper 
purposes  as  it  chooses  and  as  may  enable  it  to  obtain  the  greatest 
advantage.* 


1  See  Talbot  v.  Hudson,  16  Gray,  417 
W'worlcs  Co.  V.  Burkhart,  41  Ind.  364 
Tidewater  Go.  v.  Coster,  18  N.  J.  Eq.  518 


''  See  Boston,  &e. ,  Mitt.  Corp.v.  Nevyman, 
12  Pick.  (29  Mass.)  467;  Newcomb  v. 
Smith,  1  Chand.  71  ;  Crenshard  v.  State 


and  generally  Cooley  on  "  Constitutional  River  Co. ,  6  Raw.  245  ;  Earding  v.  Cfood- 

Limitations. "  let,  3  Yer.  41  ;  WiUiains  v.  School  Dis- 

2  See  Bnfield  Bridge  Co.  v.  Hartford,  trict,  33  Vt.  271  ;    French  v.  Braintree 

etc.,  ME.  Co.,  17  Conn.   40,  454  ;  Crosby  Mfg.  Co.,  23  Pick.  216. 

V.  Hanover,  36  N.  H.  404;   WestBiver.  *  Tyler  v.  Beacher,  8  Amer.  398,  44 

BrUge  v.  Bix,  6  How.  507.  Vt.  648. 

^See  Pomeroy,  "  Constitutional  Law,''  ^  See  amfe,  pp.  108-9,  128-9. 
ss.  538-550. 
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PKIVILEGES. 


Requisites  of 
user. 


On  the  other  haud,  in  all  cases  of  the  user  of  such  powers  and 
privileges,  in  order  that  a  corporation  may  be  justified  in  the  pro- 
ceedings which  it  is  about,  and  free  from  liability  on  account  of 
the  same,  four  requisites  must  concur.  The  user  must  be,  as 
already  seen,  without  negligence,  and  further — (1)  within  the 
authority^  express  or  implied  possessed  by  the  corporation;  (2) 
■with  due  regard  to  formalities,^  whenever  essential  formalities  have 
been  imposed  ;  and  (3),  in  good  faith  ^  for  the  purposes  for  which 
the  powers  have  been  conferred. 

The  absence  of  any  one  of  these  four  requisites  will  render  the 
proceeding  in  question  Ultra  Vires,*  or  at  least  wrongful,  so  that 
any  person,  member  of  the  coi-poration  or  not,  affected  therebj', 
may  take  proceedings  to  restrain  the  same,  and  further,  can  hold 
the  corporation  liable  for  any  damage  caused  to  him. 

Of  course,  too,  if  and  so  far  as  the  legislature  in  granting  the 
compulsory  powers  or  other  privileges  has  conferred  rights  on  or 
imposed  conditions  in  favour  of  other  parties,  such  rights  will  exist 
and  can  be  enforced,  and  the  due  observance  of  such  conditions  can 
be  compelled.^ 

2.  Purposes. 

190.  Privileges  must  be  exercised  for  the  direct  purposes  for 
which  they  are  created. 


Companies 
liavirig  com- 
pulhory  powers 
luusit  employ 
them  bond  fide. 


Special  powers  and  privileges  are  given  to  corporations  in  a 
qualified  manner  only,  and  not  absolutely.  "It  has  become  a 
well-settled  head  of  equity  that  any  company  authorised  by  the 
legislature  to  take  compulsorily  the  land  of  another  for  a  definite 
purpose,  will,  if  attempting  to  take  it  for  any  other  object,  he 
restrained  by  the  injunction  of  the  Court  of  Chancery  from  so 
doing."  ^  This  principle  is,  with  the  qualification  mentioned  below 
as  to  the  licence  or  discretion  allowed  to  public  corporations, 
strictly  enforced.  Wiiatever  be  the  purposes  for  which  special 
powers  and  authorities  are  given,  to  the  attainment  of  these  pur- 
poses alone  can  they  be  devoted,  no  deviation  therefrom  being  per- 
mitted, however  slight  and  however  much  the  corporation  would 
thereby  be  benefited. 


'  Soo  cases,  anU\  pp.  4G1-4. 

-  Post,  chap.  vi.  "  Formalities."  Sec  ff. 
ll^Jiy.Co.v.iticiiiihin  J!ii.Co.,  9  App.787, 
wliiTO  it  WHS  lield  tlmt  a  provision  as  to 
llio  subscription  of  tlio  defendant  com- 
pany's capital  was  not  a  lormality  or  con- 
dition proliniinnry  to  its  excvciso  of  its 
(■ompulsory  powers. 

■'  rteo  cases,  post,  pp.  473-6. 


*  Brine  V.  0.  W.  Ry.  Co.,  2  B.  &  S. 
402,  31  L.  J.  Q.  B.  101;  Nul'erx.  Accring- 
ton  Loeal  Board,  4  Q.  B.  D.  375,  382. 

'  See  ante,  pp.165-9  ;  and  Herron  v. 
Rathmines,  A-e.,  Imp.  Coin'rs.  1892,  A.  C. 
498. 

"  L.  E.  1  H.  L.  43.  Compare  Gross- 
man V.  Bristol  and  Houth  Wales £y.  Co., 
1  H.  &  M.  531. 
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In  BentincJc  v.  Norfolk  Estuary  Co.}  the  defendants  had  power  Bentinck  v, 
to  make  and  maintain  certain  cuts  and  works,  with  authority  to  ^g^inrv  Co 
take  and  use  such  of  certain  lands  "  as  might  be  necessary  or  proper 
for  them  to  enter  upon  for  the  purpose  of  executing  these  works.'' 
Within  the  limits  of  their  line  of  deviation  they  proceeded  to  take 
lands  for  the  purpose,  not  of  forming  their  works,  but  of  digging 
materials  for  the  same.  It  was  held  by  Page- Wood,  V.-C,  that 
they  had  no  authority  to  do  so  ;  and  on  appeal  this  judgment  was 
affirmed,  and  an  injunction  granted  by  the  Vice-Chancellor  against 
them  was  made  perpetual. 

There  have  been  many  subsequent  decisions  on  this  subject;  a  Lord  Caringtou 
recent  one  is  that  of  Ganngton  v.  Wycomhe  Ry.  Go?  The  li/c^^""'"' 
defendant  company  gave  to  landowners  notice  to  treat  in  respect 
of  a  close  of  land  containing  1  acre  27  perches,  part  of  the  C. 
estate.  The  price  was  settled  beween  the  parties  and  the  land 
conveyed  to  the  company  by  a  deed  not  in  the  statutory  form, 
including  the  mines  and  all  the  estate  of  the  vendors.  The  com- 
pany used  about  three  perches  of  the  land  for  their  railway;  and, 
about  two  years  after  their  purchase,  they,  in  pursuance  of  a  con- 
tract wliich,  before  the  notice  to  treat,  they  had  made  with  W. 
Terry,  to  convey  to  him  all  such  part  of  the  C.  estate  as  lay  between 
his  land  and  the  railway,  conveyed  the  remaining  1  acre  24  perches 
to  him  by  a  deed  which  recited  that  it  was  superfluous  land.  The 
land  was  situate  within  the  limits  of  a  borough,  but  was  at  some 
distance  from  the  mass  of  houses  forming  the  town.  There  were 
two  cottages  upon  it.  The  Lords  Justices  held,  that  apart  from 
other  considerations,  the  vendors  would  have  been  entitled  to  relief 
on  the  ground  that  the  company  had  taken  the  land,  not  for  the 
purposes  of  their  Act,  but  in  order  to  enable  them  to  fulfil  their 
contract  with  Terry.' 

>  8  D.  G.  M.  &  G.  714  ;  26  L.  J.  (Ch.)  Canals  v.  N.  &  L.  RE.  Co.,  104  Mass.  1  ; 

404.     It  should  be  noticed  that  the  Act  Lance's  App.,  55  Peun.  16 
constituting  the  defendants  incorporated  ^  2  Eq.  825,  3  Ch.  377. 

t'le  Companies  Clauses  and  the   Lands  '  Cairns.L.J.,  said(3  Ch.  381):  "There 

Clauses  Acts,  1845,  hut  not  the  Railways  is   no   controversy  as  to  the  facts  ;  and 

Clauses  Act,   1845,   which  does  contain  it   appears   to  nie  that  a   more  distinct 

jirovisions  for  the   entering  upon  lands  and  more  openly  avowed  case  of  the  use 

merely  for    the    purpose    of   obtaining  of    parliamentary  powers   for    purposes 

materials — Webby.  Manchester,  &c.,  Ry.  not  intended  by  parliament   never  has 

Co.,  4   My.    &   Cr.  116  ;  Collier  v.  Mid.  been  presented  to  the  Court  ;  and  that 

Hy.  Co.,  2  Ph.  469  ;  17  L.  J.  (Ch. )  235  ;  this  is  exactly  one  of  those  cases  which 

Flower  V.  L.  B.  <fc  S.  C.  By.  Co.,  34  L.J.  was    described    by   Lord   Cranwoi-th   in 

(Ch.)  540  ;  Edinburgh  and  Olasgow  By.  Galloway    v.    Mayor,    iSsc,    of   London, 

Co.  V.  Campbell,  9  L.  T.  (N.  S.)  H.  Lds.  L.    R.    i     H.    L.    34,    43,    where    his 

157;  Eversfield  V.  Mid-Sussex  By.  Co.,  3  lordsliip   said:  'The    principle  is   this. 

Do  G.  &  J.  286,  28  L.  J.  (Ch. )  107,  was  that     when     persons      embarking      in 

a   case   relating  to  materials  ;    so    was  great  undertakings  for  the   accompli.sh- 

Aldrich  v.  Dntry,  5  Amer.  624,  8  R.   L  inent  of  which  those  engaged  in  them 

554.  See  Chapinv.  Sullivan  BE.,  3  N.  H.  have  received  authority  from  the  legisla- 

564  ;  Henry  v.  Dubuque,  tS:c.,BR.  Co.,  2  ture  to  take  compulsorily  tlie  lands  of 

Iowa,    288  ;    Proprielors  of  Locks   and  others,  making  to  the  latter  proper  com- 
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Superfluous 
lands. 


Another  series  of  cases  are  those  which  have  arisen  in  connection 
with  the  superfluous  lands  of  privileged  corporations.  These  lands 
in  the  first  place  can  he  taken  only  if  bond  fide  required  for  the 
purposes  of  the  corporation  ;  ^  and  secondly,  if  in  the  result  it  turns 
out  that  they  are  not  required,  then,  in  the  absence  of  special  pro- 
visions to  the  contrary,^  very  seldom,  and  if  the  corporation  he 
within  the  Lands  Clauses  Act,  1845,  never  can  such  lands  he 
retained  by  the  corporation.^  And  any  conveyance  by  the  corpo- 
ration of  such  lands,  even  before  the  date  at  which  it  is  to  be 
determined  whether  or  not  they  are  superfluous,  will  be  Ultra  Vires 
and  be  set  aside  at  the  suit  of  a  person  who,  if  and  when  the  lands 
should  become  superfluous,  would  have  the  right  to  purchase.* 

Corporations  are,  however,  justified  in  utilizing  their  compulsory 
powers  in  such  a  way  as  to  best  benefit  themselves.  Consequently 
contracts  by  them  with  reference  to  lands  proposed  to  be  acquired 
by  the  exercise  of  compulsory  powers  whereby  such  lands  in  whole  or 
in  part  may  be  transferred  to  or  utilized  for  the  benefit  of  third 
parties  may  nevertheless  under  special  circumstances  be  perfectly 
good.  A  School  Board  previous  to  the  notice  to  treat  had  adopted, 
subject  to  the  sanction  of  the  Education  Department,  a  proposal 
from  one  B.,  a  neighbouring  landowner,  for  exchanging  a  portion 
of  the  land  to  be  acquired  by  the  board  from  R.  for  a  piece  of  B.'s 
land,  he  undertaking  to  form  the  land  so  to  be  conveyed  to  him  into 
a  public  road ;  and  it  was  shown  that  the  road  would  be  advan- 
tageous to  the  school  intended  to  be  erected.  It  was  held  that 
this  arrangement  was  perfectly  good  ;  and  therefore  an  application 
by  R.  for  an  injunction  to  restrain  the  School  Board  from  exercising 
their  compulsory  powers  was  refused.^ 


Method  of 
exercising 
compulsory 
powers. 


3.  Mode. 

191.  Restrictions  as  to  mode  must  be  carefully  observed  to 
constitute  a  due  exercise  of  privileges. 

Next,  compulsory  powers  and  privileges  must  be  exercised  not 
only  for  the  purposes  intended,  but  also  in  the  manner  prescribed. 
An  open  cutting  may  not  be  substituted  in  place  of  a  tunnel,  nor 
a  road  with  an  inclination  of  1  in  20,  if  the  Act  of  Parliament  says 


peiisation,  the  persons  so  authorised  can- 
not be  allowed  to  exercise  the  powers 
conferred  on  them  fur  any  collateral 
object'  The  land  hero,  in  mj'  opinion, 
was  taken,  and  is  avowed  to  have  been 
t;\ki'n,  for  that  which  was  an  object 
cnliroly  collatornl,iinniely,  to  give  to  Mr. 
Terry  that  which  he  had  bargained  for  as 
part  of  the  consideration  for  the  sale  of 
the  £20, 000  stock.  '■'  Compare  Seauckamp 
V.  a.  W.  By.  Co.,  3  Ch.  745. 


>  Mngcleyv.  Mid.  Ry.  C'o.,3Ch.  306. 
See  aide,  pp.  118-121. 

2  Tovilin  V.  Budd,  18  Eq.  368. 

5  G.  W.  Ry.  Co.  y.May,  L.  R.  7H.  L. 
283. 

■>  Ilobbs  V.  Mid.  Ry.  Co.,  20  CD.  418. 

*  Rolls  V.  School  Board/or  London,  27 
C.  D.  639.  Compare  Beauchamp  v. 
O.  W.  Ry.  Co.,  3  Ch.  745;  Wilkinson 
V.  mai,  ^-c^Ry.diJhckCo.,  20  CD.  323. 
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that  tho  gradient  is  not  to  exceed  1  in  30.^     A  well-known  deci- 


o 


sion  is  that  of  Simpson  v.  South  Staffordshire  W'worJcs.^     Here,  Simpson  r. 

a  waterworks  company  were  by  their  special  Act  authorised  to  ^h|Je''^Vorks' 

make  and  maintain  reservoirs,  aqueducts,  &c.     The  works  autho-  Co. 

rised,  so  far  as  they  related  to  a  particular  field,  which  was  situated 

within  marked  limits  of  deviation,  were  described  as  "  an  aqueduct 

constructed  in  tunnel  or  otherwise,  as  shown  on  the  original 

plans,"  which  plans  indicated  no  surface  works  upon  the  field,  but 

merely  showed  that  it  was  intended  to  construct,  at  a  depth  of  at 

least  forty  feet  under  the  field,  an  aqueduct  in  tunnel.     After  the 

special  Act  was  passed,  the  company  served  the  owners  of  the 

field  with  a  notice  to  treat  for  the  purchase  of  it,  with  the  view  of 

sinking  shafts,  in  order  to  obtain  an  additional  supply  of  water, 

and   also   of  erecting  thereon    permanent   pumping   engines  for 

raising  water  from  beneath  its  surface.     Upon  a  bill  filed  by  the 

owners  of  the   field   against   the  company  for   an   injunction  to 

restrain  the  company  from  proceeding  to  summon  a  jury  to  assess 

the  value  of  the  field,  and  from  using  it  for  any  other  purpose  than 

the  construction  of  an  aqueduct,  it  was  held  on  appeal  that  the 

company  were  not  authorised  to  take  or  use  the  field  permanently 

for  any  other  purpose  than  that  indicated  upon  the  deposited  plans. 

A.-G.  v.  Mid-Kent  By.  Go.  &  S.  E.  Ry.  Co.,^  is  a  similar  deci-  a.-G.  v.  Mid- 
sion.  A  local  board  of  health  withdrew  its  opposition  to  a  railway  ^^'^^  ^^"  ^°- 
bill  upon  the  insertion  in  the  Act  of  a  clause  providing  that  no 
bridge  carrying  a  road  over  the  railway  within  their  district  should 
have  an  approach  with  a  slope  of  more  than  1  in  .30.  The  making 
a  slope  of  1  in  30  required  an  encroachment  on  the  land  of  a 
person  who  obtained  an  injunction  to  prevent  such  encroachment, 
and  the  company  thereupon  made  a  bridge  with  a  slope  of  1  in  20. 
On  appeal  the  Lords  Justices  decided  that  the  company  must  not 
have  a  bridge  with  a  slope  of  more  than  1  in  30,  and  that  it  was 
no  answer  to  say  that  this  requisition  could  not  be  complied  with 
without  stopping  the  railway. 

'  A.-O.  Y.  Mid-Kent  &  S.  E.  My.  Co.,  notice  from  so  doing  :  3,TiA  Breyvion  v.  i. 

3  Ch.  100.  &  N.  W.  Ry.   Go.,  10  Beav.   238,  where 

2  4  De  G.  J.  &  Sm.  679,  34  L.  J.  (Ch.)  the  deposited  plans    showed   that    the 

380;  Lami  y.  North  London,  Ry.  Co.,  i  defendants' line  would  pass  a  certain  road 

Ch.  522.                                         ,  on  the  level,  and  they  were  authorised  to 

With  these  decisions  may  be  compared  make  the  railway  "  in  the  line  and  upon 

Stamps  Y.  Birmingham,  Ac,  Ry.  Co.,  7  the  lands    delineated,"    yet   they    were 

Hare,  251,  17  L.  J.  (Ch.)  431,  where  the  allowed  to  carry  their  railway  in  a  tunnel   Tunnel  instead 

defendants,    empowered  to  take  certain  under  the  said  road.                                       of  cutting, 

land,  had  first  given  notice  to  the  plain-  ^  3  Ch.  100  ;  Manchester,  &c.,  Ry.  Co. 

tiff  of  their  intention  to  make  a  tunnel  v.   Reg.,  3   Q.   B.   528;  Clarice  v.  Man- 

under  his  land,  but  finding  this  operation  Chester,   &c.,  Ry.   Co.,  1  J.   &   H.    631; 

too  difficult,  had  afterwards  determined  A.-O.  v.    Tewkeshury  and  Malvern  Ry. 

to  make  an  open  cutting,  and  had  given  Co.,  1  De  G.  J.  &  S.  423,  32  L.  J.  (Ch.) 

notice  to  that  effect ;  and  it  was  held  that  482  ;  Raphael  v.  Thames  Ry.  Co.,  2  Ch. 

they  were  not  precluded  by  their  former  147. 
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Where  a  railway  companywas  authorised  to  divert  a  livcr  or  road 
"  in  order  the  more  conveniently  to  cany  the  same  over  or  under 
or  by  the  side  of  the  railvs^ay  as  they  think  proper,"  this  was  consi- 
dered to  be  cut  down  by  a  proviso  that  it  should  be  an  act  necessary 
for  making,  maintaining,  &c.,  the  railway ;  and  therefore  to  authorize 
such  a  diversion  when  the  road  or  river  presented  an  actual 
obstacle  to  construction,  and  not  in  a  case  merely  to  save  expense 
to  the  company.^ 

So  in  A.-G.  V.  Toronto  Street  By.  Co.^  where  the  rails  of  a  street 
railway  were  fixed  not  so  as  to  conform  to  the  requirements  of  the 
statute,  a  decree  was  made  for  their  removal. 


Time  within 
which  a  com- 
pany may  take 
lands,  &c. 


Above  prin- 
ciples are 
equally  appli- 
cable to  private 
individuals. 


4.  Time. 

As  to  the  time  within  which  works  have  to  be  carried  out — in 
most,  if  not  all  Acts  conferring  compulsory  powers,  a  time  is  fixed 
fur  the  execution  of  those  powers.  Within  such  period,  or  the 
extension,  if  any,  given  by  other  statutes,^  the  company  may  exer- 
cise their  option  of  taking  lands,  &c.,*  but  not  afterwards — the 
time  and  the  powers  expire  together.^  If,  however,  before  this 
period  has  elapsed  they  have  signified  their  intention  to  exercise 
their  powers,  they  may  afterwards  continue  and  complete  the  works 
thereby  entailed  upon  them,  unless  some  period  be  stated  before  the 
expiration  of  which  the  said  works  are  to  be  finished,^  or  unless 
they  have  expressly  or  impliedly  abandoned  their  intention.^  This 
was  so  expressly  decided  by  the  House  of  Lords  in  a  case  where  a 
railway  company  had  given  notice  to  treat  for  land  only  a  few 
days  before  the  time  limited  for  the  exercise  of  its  compulsory 
powers  and  had  entered  upon  the  land  only  thirteen  days  before 
the  time  limited  for  completing  its  railway.^ 

The  doctrines  set  forth  above  apply  to  private  persons  as  to  cor- 
porations and  public  companies.  The  only  diflference  in  the  appli- 
cation of  the  doctrines  arises  from  the  difference  in  the  powers  and 
capacities  of  the  one  and  the  other.     A  corporation  is  created  for 


*  Relocation. 


>  Pugh  V.  Oolden  J'al/c;/  Ry.  Co.,  15 
C.  D.  330  ;  Cili/  d:  Soulh  London  J{i/.  Co. 
V.  London  County  Connnl,  1S91,  2  Q.  B 
520. 

-  15  Grant  (Upper  Can.  Cln-.  1S6S) 
187. 

s  Binlleii  V.  llnlhirham,  <(-c.,  Board  of 
BniUh,  4  G.  1).  fiS8. 

■'  Mfdgcs    V.    Met.  ]!,/.    Co.,   28  Beav. 
109  ;     and    soo  Sadd     v.  Muldoii,    <tr 
J!,/.  Co.,  6  Ex.  143,  20  L.  J.  (K.x.)  102; 
and  Hif.hmond  v.  North  London  J!i/.  Co  , 
3  Cli.  ti79. 

'  (Jiurrc,  whether  tins  is  so  with  respect 
to  taking  lands  for  incidental  jiurposes, 
such  as   workshops.     See    Brainard  v. 


Clapp,  10  Gush.  6  ;  Toledo,  &c.,  RR.  Co. 
V.  Dnnids,  16  Ohio,  390  ;  Chicago,  Ac, 
RR.  Co.  V.  IFilson,  17  111.  123. 

•^  Sjiarroio  v.  Oxfm-d,  cCr.,  Ry.  Co.,  9 
Hare,  436. 

'  ILedges  v.  Met.  Ry.  Co.,  uU  supra; 
Ystatjifera  Iron  Co.  v.  A'eath  and  Brecon 
Ry.  Co.,\7  Eq.  142.  As  to  "  relocation,"* 
see  Feary  v.  Calais  RR.  Co.,  30  Me. 
498 ;  Morris,  <t-c.,  RR.  Co.  v.  Central 
liLi.Co.,  2  A' room,  205  ;  Moorliead  v. 
LiltW  Miami  RR.  Co.,  17  Ohio,  340; 
Bruning  v.  N.  0.  C,  <fcc.,  Co.,  12  La. 
Ann.  .')41  ;  and  post,  p.  475. 

'^  Tiverton,  db:.,  Ry.  Co.  v.  Loosemore, 
9  A]ip.  480. 
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definite  purposes,  an  ordinary  individual  may  direct  Ms  attention 
to  any  objects  he  pleases ;  but  the  case  is  altered  v.'ith  respect  to 
special  authority  given  him,  whether  by  express  words  or  by  neces- 
sary implication,  for  particular  purposes.  Thus,  where  the  owners 
of  cotton  mills  on  the  banks  of  a  canal  were  authorised  by  the  Act 
of  Parliament  under  which  the  canal  was  made  to  draw  water  from 
the  canal,  "  for  the  sole  purpose  of  condensing  the  steam  used  for 
working  any  steam  engines "  erected  in  those  mills,  they  were 
restrained  from  drawing  off  the  water  of  the  canal  for  any  other 
purpose.^ 

SUB-SECTION   II. — BENEFITING  THIRD   PARTIES. 

192.  Corporations  may  not  employ  their  privileges  in  order  to  Corporations 
benefit  or  injure  third  parties.  ""'^°°\^  • 

J  ^  employ  their 

In  Dodcl  V.  Salisbury  &  Yeovil  Ry.  Co  J  the  defendants  were  third  parties. 
authorised  to  change  the  inclination  of  a  road  which  was  within  Dodd  v. 
their  limits  of  deviation,  so  as  to  carry  it  over  their  line.  After-  Yeovil'Ry  Co 
wards  they  proposed  to  alter  the  course  of  the  road  according  to  a 
new  plan,  which  rendered  it  necessary  to  pull  down  the  plaintiff's 
house,  which  likewise  stood  within  the  limits  of  deviation.  Notice 
of  the  intention  to  take  the  house  having  been  served  upon  the 
plaintitf,  he  filed  his  bill  to  restrain  the  defendants,  alleging  that 
the  new  road  was  not  really  required  for  the  purposes  of  the  under- 
taking, but  was  intended  only  as  an  accommodation  to  a  large 
landholder  in  the  neighbourhood.  Stuart,  V.-C,  granted  an 
injunction,  and  on  appeal  the  Lords-Justices  declined  to  discharge 
liis  order,  because,  although  they  considered  that  the  corrupt  bar- 
gain had  not  been  established,  they  were  nevertheless  of  opinion 
that  it  was  a  question  to  be  determined  in  a  Court  of  Lav/,  whether 
the  defendants  actually  needed,  and  if  so,  were  entitled  to  take  for 
the  making  of  their  railway,  property  situated  so  far  as  the 
plaintiff's  was  from  their  line  of  railway. 

The  following  is  another  illustration  of  this  principle.     An  Act  Waterworks 
for  supplying  with   water  the  town  and  port  of  Cardiff  and  the  ^""P^^Y  go'^s 
neighbourhood,  after  i-eciting  that  the  town  of  Cardiff  and  the  limits. 
neighbourhood   were   insufficiently   supplied    with    water,    incor- 
porated a  company  and  gave  it  the  usual  powers  and  enacted  that 
the  limits  of  the  Act  for  the  supply  of  water  should  comprise  the 
whole  of  the  town  and  port  of  Cardiff  and  the  parishes  and  places 
within  and  adjoining  to  such  town.     The  company  was  proceeding 

1  Rochdale  Canal  Co.  v.  King,  2  Sim.  Co.  v.  May,  J,.   R.  7  H.  L.  283  ;  Union 
(N.  S.)  78.  Bridge  Co.  v.  Troy,  &c.,  RR.  Co.'l  Laiis. 

2  33  L.   T.   254,  311,  following  ^'wrs-  240;  Rensselaer,  £c.,RR.   Co    v  Davis 
f.dd  V.  Mid-Stissex  Ry.  Co.,  3  D.  G.  &  J.  4J  N.  Y.  137. 

i.8fi,  28  L.  J.  (Ch.)  107.     See  G.  W.  Ry. 
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Evidence 
required. 


to  lay  down  pipes  which  they  alleged  were  necessary  for  the  supply 
of  Cardiff,  but  which  they  admitted  they  intended  to  use  for  the 
purpose  of  carrying  water  beyond  the  limits  of  their  powers.  At 
the  suit  of  the  board  of  health  of  Cardiff  the  Court  restrained  the 
company  from  carrying  out  such  contemplated  arrangement.'^ 

If  the  circumstances  are  at  all  doubtful,  the  corporation  will  be 
compelled  to  adduce  clear  evidence  that  the  proceedings  they  are 
about  to  institute  are  requisite  for  their  undertaking.  It  will,  for 
instance,  not  be  sufficient  to  put  in  a  vague  statement  or  affidavit 
by  their  engineer  or  other  such  interested  party  to  the  effect,  "that 
the  lands  in  question  are  required  or  will  be  required  for  the  pur- 
poses of  the  Act,  or  for  the  railway  and  works  authorised  by  the 
Act."  3 


Construction 
of  Acts  of 
Parliament. 


Discretion  of 
company. 


SUB-SECTION   III. — CORPORATE   DISCRETION. 

1.  Generally. 

In  many  of  the  cases  which  have  been  cited,  although  the  prin- 
ciples of  law  and  equity  are  clear,  it  is  difficult  to  determine  what 
are  the  special  powers  and  what  the  exact  nature  of  those  powers 
possessed  by  corporations.  This  question  will  have  to  be  decided 
by  an  examination  of  the  clauses,  often  expressed  in  crabbed  and 
obscure  language,  of  Acts  of  Parliament  and  the  like,  and  inter- 


1  Mayor,  cC-c,  of  Cardiff  v.  Cardiff 
Wioorlcs  Co.,  5  Jur.  (N.S.)  953. 

2  If  there  is  a  distinct  difference  of 
opinion  among  engineers  equally  eminent, 
the  Court  will  hesitate  to  interfere  with 
the  company's  discretion.  —  Moore  x. 
Orand  River  Nav.  Co.,  13  Grant  (Upper 
Can.  Chy.  1367)  560  ;  Flower  v.  L.  B.  A.- 
S.  C.  By.  Co.,  2  Dr.  &  Sm.  330  ;  3i  L.  J. 
(Ch.  )540.  Compare  Soci-to)i  and  Dar- 
lington lit/.  Co.  V.  Broini,  9  H.  L.  246  ; 
South  Vorlsliire,  dv.,  Co.  v.  O.  N.  Fy. 
Co.,  3  De  G.  M.  &  G.  676  ;2-2  L.  J.  (Ch.) 
761 ;  and  the  other  cases  of  this  kind 
where  the  Court  has  refused  to  enforce 
agreements,  although  not  clearly  shown 
to  be  Ultra  Vires.  See  also  Scnssclaer, 
<fcc.,  RI!.  Co.  V.  Jiaris,  43  N".  Y.  137  ; 
Same  v.  nhike,  9  Rich.  L.  22S  ;  J,7r<-rsoii, 
,i:c.,  £R.  Co.  V.  Ha^eiir,  7  La.'  lf;2 ; 
Allanlie,  <Cr.,  RR.  Co.  v.  Siil/invil,  5 
Ohio,  276. 

As  to  this,  Hatherloy,  L.  C,  thus  ob- 
served in  A'cwi;)  v.  S.  Ji.  Ry.  Co.  (7  Ch. 
374): — "I  ought  to  have  noticed  one 
subjectwhich  waspressed  in  the  argument, 
nndwhiohisofconsidorablo general  impor- 
tance, namely,  how  far  we  are  or  are  not 
bound  by  the  engiiuier's  evidence  about 
lands  being  wanted  lor  the  purpose  of  the 

railway but  the  company  may 

want  two  or  three  acres  for  the  purpose 
of  a  goods  station,  and  the  manager  and 


engineer  have  sworn  that  the  two  or  three 
acres  were  taken  with  a  prospective  view 
of  making  a  station  for  the  wants  and 
necessities  of  the  railway.  I  apprehend 
it  is  the  duty  of  the  company,  and  quite 
within  their  province,  if  they  think  there 
is  a  reasonable  probability  that  such  a 
station  may  be  wanted,  to  secure  the  land 
for  that  purpose,  and  not  to  wait  until 
their  powers  have  expired.  The  com- 
pany must  calculate  their  wants  accord- 
ing to  the  intention  and  objects  of  their 
scheme,  and  of  the  likelihood  of  a  traffic 
coming.  Those  wants  must  be  supplied 
mthin  the  limited  time,  and  if  their 
officers  pledge  their  oaths  that  this  is 
done  with  a  view  to  a  traffic  likely  to 
come,  I  think  that  is  all  the  Court  is 
authonsed  to  look  to,  and  the  Court  can- 
not speculate  as  to  whether  or  not  it  is 
too  much  or  too  little,  always  subject  to 
the  jurisdiction  of  this  Court,  in  any  case 
of  manifest  fraud  upon  an  agreement,  or 
upon  an  Act  of  Parliament.  As  Kin- 
dersley,  V.-C,  in  Flower  v.  L.  B.  ifc  S.  C. 
Ry.  Co.  (2  Dr.  &  Sm.  330),  said,  'the 
Court  will  not  act  upon  the  mere  oath  of 
an  engineer  that  he  wants  so  much,  and 
there  must  be  some  appearance  of  proba- 
bility before  the  Court  will  act  upon  it. 
I  think  that  here  the  land  may  well  be 
wanted  for  railway  purposes.'  " 
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preters  may  differ  widely  in  their  interpretation  of  such  instru- 
ments. Thus  where  the  defendants,  who  certainly  had  power  to 
take  the  plaintiff's  land  for  the  purpose  of  building  thereon  a 
market-house,  were  about  to  take  it  to  erect  on  it  a  covered  build- 
ing in  addition  to  the  market-house,  Eomilly,  M.  R.,  restrained 
them  from  taking  it  for  this  latter  purpose,  saying,  "  I  am  satisfied 
that  upon  the  construction  of  this  Act  of  Parliament,  it  does  not 
authorise  that  which  the  company  are  about  to  do."  ^  But,  on 
appeal,  the  Lords  Justices  dissolved  the  injunction,  holding  that 
the  company  were  proceeding  within  their  powers. 

Assuming,  however,  that  no  doubt  exists  as  to  the  powers,  Discretion  of 
general  and  special,  with  which  a  corporation  is  endowed,  and  that  '^'"^°™  ""'^' 
it  is  both  keeping  within  its  authorisation  and  acting  hond  fide, 
the  Court  will  not  interfere  with  its  operations.  It  will  be 
deemed  the  best  judge,  not  only  of  what  is  most  conducive  to  its  own 
interest,  but  also  of  what  is  proper  and  fitting  as  regards  third  par- 
ties, and  it  will  be  left  unchecked  to  take  or  not  to  take  lands,  &c.^ 

These  principles  as  to  discretion  in  the  case  of  mercantile  com-   Semi-public 
panics   (which,   however,   seldom  are   endowed   with   compulsory  ™'^P*"^"  '™^- 
powers)  apply  d  fortiori  to  semi-public  corporations  created  for 
public  purposes,  or  having  public  obligations  to  satisfy. 

"  While  courts  will  not  allow  railroad  corporations  to  avail  them- 
selves of  the  statutory  grant  of  power  to  take  lands  in  invitum, 
by  taking  that  which  they  do  not  require  for  a  bond  fide  purpose, 
sanctioned  by  the  act  of  the  Legislature,  when  really  required  in 
good  faith  for  the  purposes  of  the  Act  they  will  not  interfere  to 
prevent  the  taking."  ^ 

But   the   rule   that   companies   possessing   compulsory  powers,  Whether  the 
when  acting  in  good  faith,  are  the  best  judges  of  what  lands,  &c.,  ™etion  holdT 
are  required  for  their  enterprise  does  not  apply  to  a  proceeding  by  i^  ^11  cases. 
a  creditor  against  the  company.     In  such  case  the  Court  is  the 
proper  authority  to  determine  the  point ;  and  therefore,  where  a 
creditor  of  a  railway  company  presented  a  petition  asking  that 
certain  lands,  enumerated  in  a  schedule,  might  be  declared  super- 
fluous and  sold,  the  Court  directed  an  enquiry  notwithstanding 
that  the  company  opposed.* 

It  'seems   settled  that  when  the  precise  manner  of  exercising  Relocation. 

^  Miehards  v.  Scariorough  Market  Co. ,  ton,  Ac. ,  Ry.  Go.  v.  Brown,  9  H.  L.  C. 

23  L.  J.  (Ch.)  110,  113.  Compare  Duke  of  246  ;  Wilkinson  v.  Hull,  &c.,Ry.  <fc  Dock 

Bedford  v.  Dawson,  20  Eq.   353.     Fur-  Co.,  20  C.   D.   323.     Compare  A.-G.  v. 

ther  illustrations  will  be  found  in  many  Ely,    &c..    By.    Co.,    4   Oh.   194;    and 

of  the  decisions  set  out  or  referred  tu,  especially  Flower  v.  Z.   B.  <fc  S.  0.  By. 

ante,  pp.  468-474.  Co.,  ubi  supra. 

^  Richards  v.  Scarborough,  Market  Co.,  '  Re  New  York,  <S:c.,  RR.  Co.,  46  N.  Y. 

ubi  supra;  Bcardmer  v.  L.  <fc  N.  W.  Ry.  546,  551.     See  cases  there  cited. 

Co.,  1  Mac.  &  G.  112,  18  L.  J.  (Ch.)  432  ;  •"  Bkic,  &c.,  By.  Co.  v.  G.  W.  Ry.  Co., 

Golher  v.  Mid.  Ry.  Co.,  2  Ph.  469 ;  Stock-  19  Grant  (Upper  Can.  Chy.  1872),  43. 
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Construction 
of  powers 
vested  in 
public  bodies. 


compulsory  powers  is  left  to  the  corporation,  it  will  nevertheless  be 
bound,  when  it  has  definitely  fixed  upon  one  mode,  to  keep  to  that 
only.  Thus  where  the  line  of  railway  between  given  points  was 
left  to  the  discretion  of  the  corporation,  it  was  determined  that 
having  once  made  a  selection  and  located  the  road  they  could  not 
afterwards  vary  it.^ 

2.  Public  Corporations. 

193.  It  seems  that  a  wider  and  more  liberal  construction  will 
be  put  upon  the  powers  vested  in  public  bodies,  such 
as  Municipal  Corporations,^  Local  Government  Boards,^ 
Commissioners,*  School  Boards,^  and  the  like,  whose 
duties  are  the  accomplishment  of  public  improvements 
or  other  purposes  of  public  benefit. 

It  is  not  unfrequently  asserted,  and  asserted  without  positive 
contradiction,  that  the  strictness  of  the  principle  now  in  statement 
is,  or  ought  to  be,  sometimes  modified — that  powers  given  for  the 
public  benefit  must  be  interpreted  liberally,  and  persons  entrusted 
with  the  exercise  of  them  allowed  very  considerable  discretion.  It 
is  argued  that  there  is  a  great  distinction  between  Acts  granting 
compulsory  powers  to  commercial  companies  in  respect  of  what  are 
really  private  speculations,  and  Acts  empowering  and  requiring 
corporate  bodies  having  no  private  interests  to  promote  to  carry 
into  effect  public  improvements.  In  the  latter  case,  in  order  to 
avoid  taxing  the  public,  there  may  well  be  permission  granted  to  a 
corporation  to  take  more  land  than  is  actually  necessary  for  the 
purpose  of  making  certain  specified  improvements,  and  by  a  sale 
of  the  superfluous  land,  rendered  more  valuable  by  the  improve- 
ments themselves,  to  raise  funds  for  the  execution  of  a  great  public 
work.  The  full  force  of  this  argument  may  be  admitted,  but  it  only 
amounts  to  this,  that  bodies  entrusted  with  powers  for  the  public 
benefit  will,  like  persons  having  analogous  powers  for  their  own 
advantage,  under  ordinary  circumstances,  be  deemed  the  proper 
and  only  judges  of  the  best  method  of  utilising  such  powers  for 
the  ends  designed. 

It  may,  perhaps,  also  be  admitted  that  it  is  not  "  the  province 
of  a  Court  of  Equity  to  interfere  to  compel  defendants  who  have 
done  something  Ultra  Vires  but  hond  fide,  with  a  view  of  accom- 
modating the  public,  to  do  something  other  than  they  have  done 


1  Lilllr  Miami  lill.  Co.  v.  Kni/Jor,  2 
Ohio,  235  ;  Louit-rillc,  <(■<■.,  T.  Co.  v. 
Nashvilli;  .Ir.,  T.  Co.,  2  Swsui.  282  ;  and 
note  7,  niilr,  \1.  472. 

2  Tinkler  v.  Mol:  Board  of  IVi.rks,  2 
D.  G.  &  J.  261  ;  GaUoimy  v.  Mayor,  &c., 


of  London,  T,.  R.  1  H.  L.  34. 

■*  See  A  list  in  v.  Vestry  of  Lambeth,  5:7 
L.  J.  Ch.  388. 

^  Compare  cases  in  last  two  notes. 

*  Clark  V.  Schou/,  Board  for  London,  9 
Cli.  120. 
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wliich  would  be  intra  vires,  and,  therefore,  legal,  but  would  be 

more  inconvenient  to  the  public  or  the  persons  complaining  than 

that   which  exists."^     But  to  admit  this  would  be  to  do  little 

more   than   recognise   the   discretion    which   a   Court  of  Equity  Discretion  of 

reserves  to  itself  of  refusing  to  interfere  under  circumstances  where  ^^er™he 

its  interference  would  be  productive  of  far  more  harm  than  good.^    public  is 

Whether  the  dictum  just  quoted  of  Lord  Romilly  is  in  the 
way  he  stated  it  correct  and  good  law  may  be  doubted,  but  in 
so  far  as  it  is  correct  it  is  simply  a  result  of  the  Court's  discre- 
tion. Moreover,  whether  it  be  correct  or  not,  a  corporation,  or  Private  rights 
other  person,  will  not  be  permitted  to  avoid  specific  performance  ^p^gij"^'  ^ 
by  alleging  as  a  defence  to  a  bill  that  the  public  would  be 
inconvenienced  by  a  decree  being  made  against  him.^  Nor  is  a 
corporation  justified  in  doing  an  act  which  is  Ultra  Vires  or 
illegal,  e.g.  a  nuisance,  although  it  acts  with  perfect  bona  fides 
for  the  public  benefit,  and  although  in  fact  a  public  benefit  is 
thereby  conferred  which  more  than  counterbalances  the  damage.* 

The  real  existence  of  this  qualification  is,  however,  a  matter 
of  doubt.  It  has  not  been  made  the  ratio  of  any  decision,  and 
indeed  a  logical  absurdity  would  arise  by  laying  down  that 
corporations  have  certain  capacities  and  powers  only,  and  then 
saying  that  the  same  powers  given  for  the  same  specific  purposes 
are  to  receive  a  construction  varying  with  the  nature  of  the 
bodies  to  which  they  are  given.  A  railway  company,  a  municipal 
corporation,  and  a  hospital,  are  each  authorised  by  Act  of  Parlia- 
ment to  pull  down  certain  houses  to  make  room  for,  say,  a 
station,  a  new  street,  an  additional  wing,  respectively.  It  turns 
out  that  in  each  case  only  some  of  the  houses  notified  are  required, 
and  each  of  the  bodies  mentioned  notwithstanding  threatens  to 
take  the  houses  not  required  by  it,  or  having  already  taken  them 
proposes  to  turn  the  houses  which  it  does  not  require  to  some 
other  purpose  more  beneficial  to  itself  than  the  returning  them  to 
their  original  owners.  These  owners,  however,  apply  for  an 
injunction  to  prevent  the  body  in  question  taking  the  houses,  or 
as  the  case  may  be  using  them  or  selling  them.  Will  it  be  held 
that  the  Court  will  deal  differently  with  each  case,  and  will 
restrain  the  railway  company  though  it  will  not  either  of  the  others  ? 

1  Per  Eomilly,  M.  R.,  in  A.-G.  v.  Ely,       6  P..  &  S.  631. 

<£-c.,  Ry.  Co.,  6  Jiq.  106,  111.  "  Town  of  Dundas  v.  Hamilton,  &c., 

2  Torrey  v.  C,  Ac,  RR.  Co.,  3  C.  E.  Road   Co.,   18  Grant  (Upper  Can.  Chy.  ' 
Green,    293  ;    Hackeiisadc    Improvement  1871)  311  ;  Spokes  v.  Banbury  Board  of 
Co.  V.  N.  J.  Midland  RR.   Co.,  7  C.  E.  Health,  1  Eq,  42  ;  Hill  v.  Met.  Asylums 
Green,  94  ;  Jirie  RR.   Co.  v.    Delaware,  Board,    6  App.   193  ;     Sdlurs   v.    Zocal 
d-c,  RR.  Co.,  6  C.  E.  Green,  283.  Board  of  Health  Jor  Matlock,  14  Q.  B.  D. 

^  Raphael V.  Thames  Valley Ry.  Co.,  2       928;  Chapman  v.  Auckland   Union,   23 
Ch.  147;  see  Reg.  v.  Bradford  Nav.  Co.,       Q.  B.  D.  294. 
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Questions  as 
to  eminent 
domain. 


Private  rights 
must  be 
maintained, 


even  though 
public  interests 
be  compro- 
mised. 


In  the  United  States  it  seems  quite  clear — (1)  that  the  capacity 
of  eminent  domain,  that  is,  the  right  to  exercise  compulsory 
powers,  will  be  as  strictly  scrutinised  in  the  case  of  municipal  as 
of  other  corporations ;  ^  and  (2)  that  the  extent,  nature,  and 
incidents  of  this  capacity,  when  so  delegated,  will  not  be 
affected  by  the  legal  position  of  the  party  possessing  it,  whether 
a  State  government,  a  corporation,  or  a  private  person.^ 

And  if  private  rights  come  into  collision  with  public  interests 
it  is  the  latter,  not  the  former,  which  will  have  to  give  way. 
This  oftenest  happens  in  questions  of  sewage  and  other  nuisances 
committed,  necessarily  it  may  be,  by  bodies  existing  for  the 
express  purpose  of  carrying  out  works  for  the  general  well-being. 
The  plea  of  necessity,  however,  wUl  be  of  no  avail ;  the  Court 
will  not  regard  the  advantage  of  the  public  and  exact  a  sacrifice 
from  the  individual,  but  it  will,  upon  the  application  of  the  latter, 
restrain  the  doing  of  the  acts,  e.g.,  the  fouling  of  streams,  which 
constitute  an  invasion  of  his  rights.* 

It  has  been,  on  many  occasions,  most  emphatically  decided 
that  private  persons  must  be  protected  if  they  possess  rights 
which  are  being  infringed  without  legislative  authority,  however 
disastrous  the  results  of  such  protection  may  be  to  the  corpora- 
tions thus  for  public  purposes  injuring  private  parties.  Conse- 
quently, injunctions  in  their  favour  have  been  granted,  althouo-h 
it  was  asserted  in  one  case  that  compliance  therewith  was 
practically  impossible  without  compelling  the  corporation  to 
infringe  an  Act  of  Parliament,  and  that  a  sequestration  to  compel 
compliance  would  be  ineffectual  and  injurious  to  the  public ;  *  and 
in  another  ^  that  the  company  might  be  obliged  to  close  their 
canal  and  expose  themselves  to  an  indictment. 

Perhaps,  however,  it  may  be  correct  to  express  the  principle  in 
somewhat  different  language  and  to  say — 

193a,  "  Public  "  corporations  will  be  allowed  a  greater  latitude 
in  the  exercise  of  their  compulsory  powers  than  other 
privileged  corporations. 

If  the  proposition  and  the  principle  involved  be  stated  in  this 


1  State  V.  Jerse;/  Cily,  1  Dutch,  309. 
See  ante,  pp.  466-7. 

^  United  States  v.  Bridge  Co. ,  6  McLean, 
Til 7;  Ncwburyport  Turnpike  Corp.  v. 
Eastern  RE.  Co.,  28  Pick.  326;  Jiihiib. 
of  Springfield  V.  Conn.  BR.  Co.,  4  Cush. 
(58 Mass.)  63. 

■'  A.-O.  V.  iManorofKiiigslon,  13  W.  R. 
888  ;  Goldsmid  v.  Tunhr'tdijc  IVclls  Im- 
pi-ovemenl  Com'rs.,  1  Kij.  161.     Compare 


Biddulph  V.  St.  George's  Vestry,  33  L.  J. 
(CIi.)  411. 

*  Spokes  V.  Banbury  Board  of  Health, 
1  Eq.  42.  See  A.-&.  v.  Cockennouth 
Local  Board,  18  £q.  172,  and  cases  there 
cited,  as  to  the  liabilities  of  a  local 
government  board  in  respect  of  the  dis- 
charge of  sewage. 

*  A.-G.v.  Proprietors  of  the  Bradford 
Canal,  2  Eq,  71. 
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way  and  as  meaning — not  that  a  given  enactment  will  give  to 
"public"  corporations,  or  to  corporations  existing  for  public 
purposes/  powers  and  rights  which  it  would  not  give  to  an  ordinary 
commercial  corporation,  but — that  where  public  interests  come  into 
play,  both  first,  the  Courts  will  exercise  a  wider  discretion  in  cases, 
of  applications  to  their  discretionary  jurisdiction  than  if  it  were 
a  question  between  two  private  citizens  only ;  and  secondly,  that 
in  considering  enactments  and  privileges,  they  will  be  interpreted 
with  due  regard  to  the  objects  impliedly  if  not  expressly  indicated 
and  so  as  to  attain  these  objects — if  this  be  the  meaning,  then 
probably  the  above  proposition  and  the  above  dicta  are  alike 
coiTect.  So  stated  and  explained,  the  result  is,  not  to  give  powers 
which  the  legislature  has  not  given  but,  to  construe  an  enactment 
according  to  its  spirit,  and  as  a  necessary  result  not  to  interpret  it 
as  if  only  mercantile  corporations  were  concerned,  because  that 
would  be  to  impose  restrictions  not  imposed  by  the  legislature. 

There  is  undoubtedly  a  distinction  between  the  two  classes  of 
corporations  possessing  compulsory  powers,  viz.,  public  bodies 
such  as  municipal  corporations  and  "  semi-public "  corporations 
such  as  railway  companies  ;  and  it  consequently  results  in  many 
cases  that  "  public "  corporations  will  be  allowed  to  take  and 
retain  land  not  actually  required  for  their  direct  objects,  e.g.,  a 
street,  when  plainly  a  "  private "  corporation  so  proposing  to  act 
would  be  restrained.  So  in  the  United  States  lands  similarly 
taken  will  be  the  unqualified  property  of  the  corporation,  whereas 
if  taken  by  a  private  corporation,  only  an  easement  would  be 
acquired.^ 

In  Galloway  v.  Mayor,  &c.,  of  London^  it  was  decided  that  the  Galloway  v. 
Mayor  and  Commonalty  of  the  City  of  London,  having  been  en-  Mayor  &o., 
trusted  with  powers  to  make  certain  public  improvements  in  the 
city,  and  for  that  purpose  having  been  authorised  compulsorily  to 
take  land,  to  raise  money  on  the  credit  of  it,  and  to  sell  super- 
fluous land  to  pay  off  the  debt,  the  Act  which  gave  them  those 
powers,  though  only  thus  impliedly  authorising  them  to  take  more 
land  than  might  be  absolutely  necessary  to  effect  the  desired  ipi- 
provements,  might  be  construed  favourably  to  them,  and  lands 
so  taken  might  be  treated  as  taken  "for  the  purposes  of  the 
Act." 

As  to  the  principle  involved  in  so  deciding,  Cranworth,  L.  C, 

1  See  ante,  pp.  14-8.  3  l.  R.  1  H.  L.  34,  45  ;  G.  W.  Ry.  v. 

2  Bexford  v.  Knight,  11  K  Y.  308;  May,  L.  K.  7  H.  L.  291;  Quintan  y. 
JPlitt  V.  Cox,  43  Penn.  486  ;  Brooklyn  Corp.  of  Bristol,  17  Eq.  524  ;  N.  L.  Ry. 
Park  Go.  y.  Armstro'/ig,  45  N.  Y.  234  ;  Co.  v.  Met.  Board  of  Works,  28  L.  J.  Ch. 
JHn^ley  v.  City  of  Boston,  100  Mass.  544  ;  909  ;  Dover  Gaslight  Co.  v.  Mayor,  d:c. ,  of 
Dillon  "Munic.  Corp."  ss.  556-8  ;  ante,  Dover,  7  D.  G.  M.  &  G.  545. 

p.  110,  note  1. 
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thus  commented :  ^  "  Now,  it  must  be  observed  that  the  Legisla- 
ture, in  providing  for  such  an  cJbject  as  that  of  widening  and 
improving  the  streets  of  the  metropolis,  has  to  deal  with  a  subject 
totally  different  from  that  of  enabling  a  body  of  adventurers  to 
form  a  railway.     In  that  latter  case,  the  persous  seeking  the  aid 
of  Parliament  are  bound  to  show  that  what  they  are  proposing  to 
do  is  of  such  public  importance  as  to  make  it  reasonable  that  they 
should  be  enabled  so  far  to  interfere  with  the  rights  of  private 
property  as  to  compel  the  owners  of  land  required  for  the  railway 
to  sell  it  to  them  at  a  fair  price.     The  Legislature  has  no  concern 
with  the  question  as  to  how  the  persons  embarking  in  the  under- 
taking are  to  obtain  funds   to  pay  for  the   construction  of  the 
railway.     The  railway  will  become  the  property  of  the  speculators, 
and  will  itself  repay  them  (at  all  events  it  is  anticipated  that  it 
will  repay  them)  by  the  tolls  levied  on  it,  the  outlay  they  have 
made.     But  in  the  case  of  a  public  body,  like  the  Mayor  and  Cor- 
poration of  the  City  of  London,  undertaking  improvements  in  the 
metropolis,  the  matter  is  very  different.     When  they  have  made  a 
new  or  widened  an  old  street,  they  will  necessarily  have  incurred 
a  very  great  expense,  for  which  they  can  get  no  return.     The  new 
or  improved  street  is  dedicated  to  the  public,  and,  unlike  the  rail- 
way, yields  no  profit  to  those  by  whom  it  has  been  made.     In 
order  to  meet  this  difficulty,  and  to   enable  corporations  to  re- 
imburse themselves,  the  course  has  been  to  authorise  them  to 
take  compulsorily,  not  only  the  buildings  actually  necessary  for 
forming   the    streets  or  other  projected    improvements,  but  also 
other  neighbouring  lands  and  buildings,  the  value  of  which,  and 
the  proper  mode  of  dealing  with  which,  the  Legislature  considers 
to  be  connected  with  and  dependent  upon  the  projected  improve- 
ments." 

This  was  adopted  and  followed  in  Qwinton  v.  Mayor,  &c.,  of 
Bristol}  The  defendants,  the  Local  Board  of  Health  for  Bristol, 
were  empowered  by  an  order  of  the  Secretary  of  State,  confirmed 
by  Act  of  Parliament,  to  take  certain  lands  and  houses  specified  in 
the  schedule,  for  the  purpose  of  widening  and  improving  a  street ; 
and  served  the  usual  notices  to  treat  under  the  Lands  Clauses  Act 
upon  the  plaintiffs.  The  plaintiffs  filed  their  bill  to  restrain  the 
defendants  from  taking  more  of  the  property  comprised  in  the 
schedule  than  was  actually  required  for  the  purpose  of  widening 
the  street.  Malins,  V.-C,  decided  that,  as  the  defendants  required 
this  property  for  the  improvement  of  the  town,  from  which  no 
profit  or  compensation  was  obtained,  they  were  not  confined,  like 

'  L.  R.  1  H.  L.  45.  of  Works,  L.   E.   10  C.   P.   76  ;    A.-G. 

'  17  Eq.  524  ;  Stratlon  v.  Mel.   Board      v.  Mayor  of  Sunderland,  2  C,  D.  634. 
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railway  companies,  to  the  narrow  limits  of  the  property  actually 
required  for  the  purpose  specified,  but  were  at  liberty  to  purchase 
all  the  property  included  in  the  schedule. 

A  similar  decision  was  arrived  at  in  Stone  v.  Mayor,  &c.,  of 
Yeovil}  The  defendants,  a  municipal  corporation,  having  power 
by  a  local  Act  to  construct  waterworks  for  supplying  their  borough 
with  water,  entered  into  an  agreement  under  their  seal  to  refer  to 
valuers  the  amount  of  compensation  money  to  be  then  paid  for 
the  damage  which  the  plaintiff,  the  owner  for  the  time  being  of  a 
certain  mill  and  premises,  might  sustain  by  the  abstraction  of  the 
whole  of  the  streams,  springs,  and  waters,  which  the  corporation 
was  authorised  to  take,  use,  divert,  and  appropriate.  The  corpo- 
ration, at  the  time  of  entering  into  the  agreement,  did  not  require, 
and  had  not  since  required,  to  divert  more  than  a  small  portion  of 
the  streams  for  completing  their  waterworks,  although  they  had 
originally  given  the  plaintiff  notice  of  their  intention  to  divert  the 
whole.  It  was  held  that  such  an, agreement  was  not  Ultra  Vires 
of  the  corporation. 

Upon  analogous  t)rinciples    public  corporations    and    boards —  Whetherpnbhc 

,  ,  1       .1  1-  -ic   1      corporations 

though  of  course  liable  like  other  citizens  for  negligence  or  wilful-  Uabie  for  acts 
ness  ^ — will  usually  not  be  held  responsible  for  damage  resulting  couyse'of  tLir 
from  the  due  exercise  of  their  powers  in  the  course  of  their  duties.^  duties. 

But  it  must  be  clearly  remembered  that  where  a  positive  duty  Are  liable  if 
is  thrown  upon  public  bodies  which  they  omit  to  observe  or  where  tite^duty."^" 
they  are  guilty  personally  or  by  their  agents  of  torts,  intentional 
or  negligent,  they  may  be  answerable  sometimes  in  damages  to 
parties   injured,  sometimes  in  statutory  penalties ;   and  it   is  no 
answer  that  their  services  are  purely  honorary.^ 

As  illustrations  of  this  liability  it  has  been  decided  that  a 
municipal  corporation  cannot  so  adjust  the  grade  of  its  streets 
as  to  turn  surface  water  upon  the  lots  of  adjacent  owners ;  ^  nor 
can  it  lawfully  permit  owners  of  property  on  a  street  to  fill  up  a 
portion  thereof  in  front  of  their  lots  in  such  a  manner  as  to  turn 
the  surface  water  upon  the  property  of  others,^  nor  can  it  cut 
down  one  street  in  order  to  obtain  earth  wherewith  to  raise  the 
level  of  another  street,  if  thereby  the  persons  possessing  property 
abutting  upon  the  former  street  are  damnified.'' 

1  2  C.  P.  D.  99.  (1887)  712. 

2  Ante,  pt.  iii.,  chap.  xii.  "Torts."  «  Gity  of  Aurora  v.  Reed,  11  Anier.  1  ; 
2  See  for  instance,  Metcalf  v.  Hether-      57  111.  29. 

ington,  11  Ex.  257  ;  24  L.  J.  Ex.  314.  ^  City  of  Delphi  v.  Evans,  10  Amer. 

^  AnU,  pp.  166,  417-8.  12,  36  Ind.   90  ;  OUy  of  New  Saven  v. 

5  Gillison  v.  City  of  Charlestown,  37  Sargent,  9  Amer.  360,  38  Conn.  60— these 

Amer.  763,  16  W.  Va.  282 ;  Bitchins  v.  are  good  cases  for  the  powers  of  muni- 

Mayorof  Frostburg,  S  Amer.  St. 'Rep.  i22,  cipal  corporations',    as  to    laying    out, 

68  Md.   100,  a  recent  case  ;  Derinzy  v.  making,  improving,    &c.,  their   streets. 

Corp.   of   Ottawa,    15   Ont.   Ai)p.    Kep.  Compare  araic,  pp.  1 6 1-8. 

B.U.V.  I  I 
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SECTION    III. — DELEGATION   OF   PRIVILEGES. 

194.  Corporations    may   not   transfer   to   others  their    own 
peculiar  powers  and  privileges.^ 

Such  a  transfer,  whether  absolutely  or  by  way  of  mortgage/  and 
whether  permanently  or  only  for  a  definite  period,^  is,  it  has  been 
repeatedly  decided,  ia  the  absence  of  statutory  powers,  Ultra  Vires. 
Thus,  Turner,  V.-C,  in  Q.  N.  Ry.  Go.  v.  Eastern  Counties  Ry. 
Co.'''  observed,  with  reference  to  this  question :  ''  It  is  impossible 
to  read  the  agreement  between  the  plaintiffs  and  the  East  Anglian 
Railways  Company,  without  being  satisfied  that  it  amounts  to  an 
entire  delegation  to  the  plaintiffs  of  all  the  powers  conferred  by 

Parliament  upon  the  East  Anglian  Railways  Company It 

is  framed  in  total  disregard  of  the  obligations  and  duties  which 
attach  to  these  companies,  and  is  an  attempt  to  carry  into  effect, 
without  the  intervention  of  Parliament,  what  cannot  lawfully  be 
done  except  by  Parliament,  in  'the  exercise  of  its  discretion,  with 

reference  to  the  interest  of  the  public I  think  it  is  the 

duty  of  this  Court  to  withhold  its  interference,  when  called  upon 
to  act  in  aid  of  agreements  of  such  a  nature."  He  accordingly 
refused  an  injunction  prayed  by  the  plaintiff  company,  to  restrain 
the  defendants  from  obstructing  the  plaintiffs'  engines,  &c.,  in 
passing  over  the  junction  of  the  Ea.st  Anglian  Railways  with  the 
Eastern  Counties  Railway  near  Wisbeach. 
Beman  v.  In  Beman  v.  Rufford,^  a  bill  was  filed  by  certain  shareholders 

in.  the  Oxford,  Worcester,  &c:.  Ry.  Co.,  to  restrain  the  directors 
from  applying  the  funds  of  the  company  in  carrying  out  an  agree- 
ment entered  into  by  the  directors  with  the  L.  &  N.  W.  Ry.  Co., 
under  which  a  narrow-gauge  rail  was  to  be  laid  down,  and  the 
line,  when  completed,  to  be  worked  by  the  L.  &  N.  W.  Ry.  Co. 
The  Court  was  of  opinion  that  the  agreement  was  invalid,  for, 
although  the  directors  had  power  under  their  Act  of  Parliament  to 
lay  down  narrow-gauge  rails,  they  had  no  power  to  allow  the  line 

1  A  fortiori  municipal  bodies  cannot  son,  16  Amer.  St.  E.  69,  88,  Ala.  572— 

delegate   their   quasi-legislative    powers,  twenty  years'  lease. 

£irdsall  v.  Clark,  29  Amer.  105,  73  N.  Y.  •"  21  L.  J.  (Ch.)  837,840  ;  JTinchv.  Sir- 

73  ;  Ilaitherrsy.   Ci/tj  of  Alexandria,  30  kmhead,  <ic.,  Ry.,  Co.,  7  Kail.  Cas.  384. 

Amor.  7/6,  68  Mo.  116.  See  Johnson  v.  Shreivshury,  <£•<;.,  Ry.  Co., 

■i  It  It  purports  to  bo  by  wayof  mortgage,  3  De   G.   M.   &  G.   91i  ;  Bougoin  r.  La 

the  mortgagee  cannot  exercise  the  powers  Oompagnie  de  CMmin  de  Fer  de  Mont- 

so  purporting  to  bo  delegated  or  mort-  real,  5  App.  381 

gaged,  ;rA;toiWe  V.  .BWWnrmJf,-,  22  Upp.  *  1  Sim.  (N.  S.)550,  20L.  J.  (Ch.)537, 

Can.  (C.  1 . )  241  ;   1  ork,  <Cr. ,  RU.  Co.  v.  547  ;  L.  A-  S.  W.  Ry.  Co.  v.  ;S.  E.  Ry. Co., 

l^iiiaus,    17   How.    30;    Acnncbcc,    etc.,  8  Ex.  584,  22  L.  J.  (Ex.)193  ;  ffcs^ioji- 

JIR.   V.  Rortlaud,   .Cr.,   RR.  Co.,  59  Me.  donRy.  Co.  v.  L.  <fciV.  W.Ry.  Co..  11  C.B. 

!)  ;  J'lillaii  V.  Cincinnati,   dr.,  RR.    Co.,  327,  22  L.  J.  (C.  P.)  117  ;  i.  B.  <£-  S.  C. 

''  ?'*'*•  *^-        „   ..  r.  ■^'.'/-  ^o-  "■'■  ^-  <t  S.  W.  Ry.  Co.,  28  L.  J.(Ch.) 

h.man  v.  hvftord,  1  Smi.  N.  S.  650 ;       521 ;  and  see  also  Rkymney  Ry.   Co.  v. 
Mniq'hm  and  I'harl.slon  Ry.  Co.  v.  drny-       Taff  Vale  Ry.  Co.,  30  L.  J.  (Cli.)  482. 
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to  be  worked  by  another  company.  Lord  Cranworth,  V.-C,  said  : 
"  What  they  [i.e.  the  Oxford,  Wwcester,  &c.,  Ry.  Co.}  are  to  do  is 
this : — ^the  whole  concern,  without  incumbrance,  when  completed, 
is  to  be  worked  by  the  L.  &  N.  W.  Ry.  Co.,  who  shall  have  perfect 
control  and  exercise  all  the  rights  of  the  Oxford,  Worcester,  &c.,  Ry. 

Co Now,  I  need  not  go  farther  into  [the  case]  than  to  say,  in 

my  opinion  that  is  delegating  the  functions  which  the  legislature 
has  given  them  to  other  parties,  which  they  have  no  possible  right 
to  do." 

Similarly  canal  commissioners  cannot  delegate  the  authority 
vested  in  them  to  enter  upon  and  take  possession  of  lands  for 
canal  purposes.^ 

It  is  not  unfrequently  very  difiBcult  to  determine  whether  a  Distinction 

.  ■,  .  ™  between 

certain  agreement  is  nothing  more  than  a  tramc  arrangement,  or  transfer  of 
whether  it  amounts  to  a  transfer  of  special  powers.     Commercial  P"^fP  ^"1 

'^  ^  working  agree- 

corporations,  it  need  scarcely  be  repeated,  may  make  all  such  bond  ments. 
fide  business  arrangements  as  will  tend  to  their  own  emolument, 
and  at  the  same  time  are  not  contrary  to  public  policy.  They 
may  covenant  to  use  or  not  to  use  their  powers  in  certain  modes 
and  under  certain  restrictions  ;  but  the  line  must  be  drawn  some- 
where, and  it  is  drawn  at  the  point  where  such  covenants  expressly, 
or  by  implication,  amount  to  the  abandonment  or  the  transfer  of 
powers.  The  best  illustration  of  this  part  of  the  subject,  and  of 
the  difficulties  involved  therein,  is  affi)rded  by  the  series  of  cases 
reported  as  the  Shrewsbury  &  Birmingham  Ry.  Co.  v.  L.  &  N.  Sl^rewsbury  & 
W.  &  Shropshire  Union  Rys.  &  Canal  Co.  These  cases  will  be  Ey.  Co. 's  cases. 
dealt  with  at  some  length  in  the  next  chapter ;  but  in  so  far  as 
they  more  particularly  concern  the  present  subject  \i.e.,  the  user 
and  transfer  of  special  powers],  reference  may  be  made  to  the 
decision  of  the  Lords  Justices.^  The  facts  involved  in  the  parti- 
cular case  which  came  before  the  Lords  Justices  were  these  :  the 
plaintiffs,  viz.,  the  Shrewsbury  Co.,  had  withdrawn  their  opposition 
to  a  bill  brought  into  Parliament  by  the  L.  &  N.  W.  Ry.  Co.,  to 
authorise  a  lease  to  them  of  the  Shropshire  Union  Kailway,  on  an 
agreement  that  the  profits  arising  from  the  Shrewsbury  and  Shrop- 
shire lines  should  be  divided  between  the  plaintiffs  and  defendants 
in  stated  proportions.  The  Act  passed,  and  the  agreement  was 
re-executed  under  seal.  The  L.  &  If.  W.  Ry.  Co.,  however,  did 
not  carry  out  their  contra;ct. 

Thereupon  the  Shrewsbury  Co.  filed  a  bill  for  the  specific  per- 
formance of  the  agreement,  but  the  Vice-Chancellor  dismissed  the 
bill.     They  appealed  against  this  dismissal,  and  the  Lords  Justices 

'  Zyonv.  Jerome,  26  Wend.  485. 

2  4,De  G.  M.  &  G.  US,  22  L.  J.  (Ch.)  682. 
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held,  that  the  directors  of  the  L.  &  N.  W.  By.  Co.  were  trustees 
for  their  shareholders,  and  that  their  entering  into  such  a  contract 
was  a  breach  of  trust  as  between  them  and  the  shareholders,  since 
it  created  a  partnership  between  the  L.  &  N.  W.  Ry.  Go.  and  the 
Shrewsbury  Co.,  determinable  only  at  the  option  of  the  latter 
which  varied  the  rights  of  the  L.  &  N.  W.  Ry.  Go.'s  shareholders 
in  the  gross  receipts  of  their  business,  and  that  the  Shrewsbury 
Co.  knowingly  participated  in  such  breach  of  trust. 

195.  Corporations  may  not  give  up  to  others  the  control  of 
their  special  powers  or  of  their  undertakings,  whether 
on  pretence  of  business  conventions  or  otherwise. 

This  has  been  shown  by  the  cases  already  cited  in  this  section. 
Corporations  may  make  all  necessary  arrangements  for  cheaply 
and  expeditiously  developing  or  carrying  on  their  particular  busi- 
ness. But  it  is  another  thing  to  go  beyond  this — to  enter  into 
contracts,  for  instance,  by  which  the  exclusive  control  of  the 
enterprise,  or  the  right  of  working,  e.g.  a  railway,  is  handed  over 
to  other  parties. 

This  applies  with  peculiar  force  in  the  case  of  corporations 
constituted  for  public  purposes.  "  When  Parliament,  acting  for 
the  public  interest,  authorises  the  constriiction  and  maintenance  of 
a  railway,  both  as  a  highway  for  the  public,  and  as  a  road  on  which 
the  company  may  themselves  become  carriers  of  passengers  and 
goods,  it  confers  powers  and  imposes  duties  and  responsibilities  of 
the  largest  and  most  important  kind,  and  it  confers  and  imposes 
them  upon  the  company  which  Parliament  has  before  it,  and  upon 
no  other  body  of  persons.  These  powers  must  be  executed  and 
these  duties  discharged  by  the  company.  They  cannot  be  dele- 
gated or  transferred.  The  company  will,  of  course,  act  by  its 
servants,  for  a  corporation  cannot  act  otherwise,  but  the  respon- 
sibility will  be  that  of  the  company.  The  company  could  not  by 
agreement  hand  over  the  management  of  the  railway  to  the  deben- 
ture holders.  It  is  impossible  to  suppose  that  the  Court  of  Chan- 
cery can  make  itself  or  its  officer,  without  any  Parliamentary 
authority,  the  hand  to  execute  these  powers,  and  all  the  more 
impossible  when  it  is  obvious  that  there  can  be  no  real  and  corre- 
lative responsibility  for  the  consequences  of  any  imperfect  manage- 
ment. It  is  said  that  the  railway  company  did  not  object  to  the 
order  for  a  manager.  This  may  well  be  so.  But  in  the  view  I 
take  of  the  case  the  order  would  be  improper,  even  if  made  on  the 
express  agreement  and  request  of  the  company."  ^ 


'  Per  Cairns,   L.   J.,  in  Gardner  v.  L. 
a.  il'  V.  Hi/.  Co.,  2  Cli.   201,  212,  where 


the   Lord   Justice   is   dealing   with    the 
ijuestiou  of   appointing  a  receiver   and 
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"  I  quite  agree  that  a  company  cannot  make  a  lease  without  tiie  Lease, 
authority  of  Parliament.  That  has  been  expressly  decided,  and  I 
quite  agree  that  where  an  agreement  under  the  shape  and  colour 
of  a  working  agreement  really  amounts  to  a  lease,  so  as  to  be  a 
delegation  of  the  whole  concern  and  all  its  powers,  that  is  as 
operative  as  a  lease  itself."  ^ 

Beman  v.  Rufford?  which  is  one  of  the  earliest  and  may  be 
considered  the  leading  case,  has  already  been  referred  to. 

Another  well-known  case  is  Wiyich  v.  Birkenhead,  &c.,  Ry.  Go.^  3'"'''\"'  , 

'  '       <>  Birkenhead, 

Here  heads  of  a  proposed  agreement  were  drawn  up  between  the  &c.,  Kj.  Co. 
directors  of  two  railway  companies,  by  which  one  company  was  to 
allow  the  other  company  for  ninety-nine  years  to  work  the  lines 
and  use  the  property  and  plant  of  the  granting  company,  except 
certain  specified  lands  and  buildings,  upon  certain  terms  of  allow- 
ance for  working  expenses  and  charges,  and  the  maintenance  of 
works  and  ways,  the  property  and  plant  to  be  restored  on  the 
termination  of  the  agreement,  on  profitable  terms  to  the  granting 
company ;  and  provision  was  made  for  application  to  Parliament 
for  powers,  if  needful.  On  a  bill  by  a  shareholder  in  the  granting 
company,  on  behalf  of  himself  and  all  the  other  shareholders  in 
tliat  company  except  the  directors,  against  that  company  and  the 
other  company,  the  Court  decided, — first,  that  the  proposed  agree- 
ment was  a  delegation  of  some  of  the  statutory  powers  of  one  of 
the  companies  to  the  other,  which  was  contrary  to  the  policy  of  their 
Acts,  and  could  neither  be  granted  nor  accepted  without  further 
powers  from  Parliament ;  that  it  was  a  contract  savouring  of  ille- 
gality, which  at  the  suit  of  any  shareholder  the  Courts  would  restrain 
(and  the  Court,  on  motion,  accordingly  restrained  the  company 
i'rom  perfecting  the  agreement) ;  secondly,  that  such  an  agreement 
is  not  distinguishable  on  principle  from  a  lease,  to  grant  which  is 
clearly  not  within  the  statutory  powers  of  the  granting  company  ; 
thirdly,  that  the  87th  section  of   the  Lands  Clauses  Act,  1845, 

manager  of  the  defendants'    line,   and  Mid.  By.  Co.  v.   G.  W.  My.   Oo.,  8  Ch.    Receiver  of 

].ointing    out     the     objection    to    such  8il.     Not  seldom,  though  a   delegation    railway. 

iij)pointment  as  necessitating  a  delegation  of  powers  is  bad,  yet  the  plaintiff  may  be 

of  the  company's  powers.  debarred  from  suing  by  his  acquiescence, 

■  Per  Lord  Blackburn  in  A.-O.  v.  O.  as  in  Oray  v.  GhMplin,  2  Russ.  126,  where 

IS.  Ry.  Co.,  5  App.  484  ;  Memphis  and  a  lease  by  a  canal  company  of  its  tolls 

Charleston  Ry.  Co.  v.  Grayson,  15  Amer.  had    been  going  on  for  47  years.     In 

M.  R.  69,  88,  Ala.  572.  HincUey  r.Gildersleeve,  19  Grant  (Upper 

=  1  Sim.    (N.  S.)  550;  ante,  p.  482.  Can.  Chy.,  1872),  212,  a  lease  by  a  rail- 

This  case  was  not  taken  to  law  to  deter-  way  and   canal  of  all  its   property  and 

liiine  the  legal  question  as  to  the  validity  powers  was  held  void.     Compare  South- 

of  the  agreement,  which,  upon  the  opinion  ampton  Dock  Co.  v.  Southampton  Pier  and 

of  Lord  Cranworth,  was  treated  as  invalid.  Harbour  Board,    14  Eq.   595,  where  one 

— see  G.  W.  By.  Co.  v.  Eushout,  5  De  G.  of  the  points  was  as  to  the  effect  of  a  lease 

&  Sm.  290,  293.  without  statutory  authority,  by  the  defen- 

■^  5  De  G.  &  Sm.  562  ;  G.  N.   My.  Co-  dants  of  their  tolls,  upon  the  rights  of 

V.  Eastern  Coiintiec My.  Co.,  9  Hare,  306  ;  third  parties. 
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this  principle. 

(1)  Where  the 
corporation 
cannot  itself 
utilise  its 
powers. 


merely  gives  to  one  company  a  limited  power  to  run  a  portion  of 
its  traffic,  only  when  it  is  necessary  for  the  purposes  of  its  own 
traffic,  over  the  line  of  another  railway  company. 

In  a  late  case,  Richmond  W'works  Co.,  &c.  v.  Vestry  of  Rich- 
mond,^ this  proposition  was  strictly  applied.  Here  a  preliminary 
question  arose  and  it  was  determined  that  a  waterworks  company 
is  not,  within  the  meaning  of  section  52  of  the  Public  Health  Act, 
1875,  able  and  willing  "to  supply  water  within  the  district  of  a 
local  authority  "  unless  it  has  both  the  necessary  powers  and  the 
requisite  supply  of  water.  This  being  so  construed,  the  important 
and  main  question  remained  as  to  delegation  of  powers.  The 
Erichmond  Company  had  the  necessary  powers  but  no  water ;  the 
Southwark  Company  had  the  requisite  supply  of  water  but  no 
powers  within  the  district ;  so  the  Kichmond  Company  sold  its 
plant  to  the  Southwark  Company  and  certain  members  of  the 
Southwark  Company  bought  all  the  shares  in  the  Richmond  Com- 
pany with  the  intention  of  allowing  the  Southwark  Company  to 
exercise  the  powers  of  the  Richmond  Company.  But  it  was 
decided  that  the  powers  could  not  be  so  delegated-. 

The  proposition,  however,  and  the  principle  enunciated,  must 
be  taken  subject  to  two  qualifications. 

The  first  is,  that  where  a  corporation  with  special  privileges  is 
utterly  unable  to  utilise  them,  it  may — certainly  if  the  non-user 
be  a  matter  prejudicing  the  public,  and  probably  so  when  it 
concerns  itself  only — enter  into  agreements  for  the  proper  utilisa- 
tion thereof  by  others,  even  though  the  result  is  a  delegation  of 
powers.  This  would  seem  justifiable  upon  the  special  principles 
relating  to  management.^ 


'  3  C.  D.  82. 

=  See  anic,  pp.  169-178. 

As  to  agreements  of  the  description 
referred  to  in  the  text,  Mellish,  L.  J., 
thus  commented  in  Mid.  Sy.  Co.  v.  G. 
W.  By.  Co.  (8  Ch.  841,  857).— "A great 
deal  has  been  said  about  the  '  policy  of 
theAct  of  Parliament'andabout  the '  policy 
of  the  law,'  but  you  cannot  find  out  the 
policy  except  by  reading  the  Act,  and 
seeing  ^Yhat  has  been  enacted  in  it.  What 
is  it  that  the  Act  of  Parliament  has  done  ? 
It  has  not  made  it  compulsory  on  a  rail- 
way company  to  act  as  carriers  on  their 
own  line.  Yet  Parliament  must  be  taken 
to  have  known,  what  is  beyond  all 
question  the  truth,  that  there  may  be 
comparatively  short  mlways  forming 
part  of  through  Hues  of  communication 
between  important  places  having  no  great 
traffic  of  their  own,  which  cannot  practi- 
cally be  worked  by  their  own  company 
at  a  profit.  Looking  at  the  map,  it  appears 
to  me  extremely  probable  that  the  Here- 


ford Company  is  in  that  position — that  a 
large  portion  of  their  traffic — almost  all 
of  it — depends  on  the  through  traffic.  If 
they  were  simply  to  start  with  their 
carriages,  taking  up  passengei's  at  one 
end  of  their  line  and  carrying  them  to 
another  part  where  they  have  no  terminus, 
but  which  is  just  near  the  Barton  station 
at  Herefoi-d,  and  there  to  disembark 
them,  it  practically  could  not  be  worked 
at  all.  Then  how  are  they  to  work  it  ? 
They  may  open  it  to  all  persons,  if  they 
can  make  regulations,  or  they  may  make 
regulations  for  working  the  traffic  with, 
any  railways  which  are  in  communication 
with  them,  and  if  instead  of  only  making 
one  agreement  with  the  Midland  Company 
they  had  made  three  or  four  agreements 
— one  with  the  Great  Western,  another 
with  the  Mid  Wales,  another  with  the 
Merthyr  Company,  could  it  be  said  there 
■was  anything  illegal  in  it  ?  Then  can  it 
be  said  that  it  is  illegal  because  it  happens 
that  there  is  only  one  railway  company 
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The    second   qualification    is    this,    viz.,    that    by    legislative  (2)  Statutory 
provisions,  whether  contained  in  general  or  special  statutes,  corpo-  t^  transfer  &c. 
rations  may  be  enabled  to  divest  themselves  of  their  own  peculiar 
powers  or  to  acquire  those  of  others. 

Such  enactments  sometimes  lead  to  unforeseen  results,  by 
conferring  upon  corporations  indirectly  and  through  adventitious 
circumstances  capacities  which  they  would  not  otherwise  possess. 
This  is  well  shown  by  the  case  of  Rogers  v.  Oxford,  &c.,  Ry.  Co}  Rogers  v. 
By  an  Act  of  1846,  a  railway  company  was  authorised  to  purchase  ]j„  q^_ 
the  S.  canal,  and  was  bound  to  maintain  the  canal  and  keep  it 
open  for  traffic  when  purchased.  This  Act  provided  that,  as  soon 
as  the  purchase  was  completed,  the  railway  company  might  exer- 
cise all  the  rights,  powers,  and  privileges  which  the  canal  company 
might  before  the  sale  have  exercised  in  relation  to  the  canal, 
under  any  Acts  relating  to  the  canal  which  might  be  in  force  at 
the  time  of  the  conveyance.  The  canal  company  did  not,  before 
the  sale,  take  any  steps  to  adopt  the  powers  of  8  &  9  Vict.  c.  42, 
an  Act  "  to  enable  canal  companies  to  become  carriers  of  goods 
upon  their  canals.''  After  the  purchase  the  railway  company 
proceeded,  under  the  8th  section  of  the  last-mentioned  Act,  to 
take  a  lease  of  the  tolls  of  the  W.  canal.  The  clerk  of  the  G. 
canal  company,  which  was  likely  to  be  injured  by  the  granting  of 
the  lease,  took  shares  in  the  railway  company,  and  filed  a  bill,  on 
behalf  of  himself  and  the  other  shareholders,  to  prevent  the  ac- 
ceptance of  the  lease,  as  being  Ultra  Vires.  The  Court,  composed 
of  Knight-Bruce  and  Turner,  L.JJ.,  assisted  by  Erie,  J.,  held, 
that  by  the  purchase  of  the  S.  canal  the  railway  company  had 
become  a  canal  company  so  as  to  be  entitled  to  avail  itself  of  the 
powers  given  to  canal  companies  by  the  8  &  9  Vict.  c.  42,  and 
that  the  taking  of  such  lease  was  therefore  not  Ultra  Vires. 

wMch  desires  to  raalje  such  an  agreement  make  an  agreement  with  that  company  ?  " 
with  them  ?  I  cannot  see  how  that  makes  Immediately  afterwards,  howerer,  the 
it  illegal.  It  may  be  in  that  sense  con-  judge  lays  down  the  limitations  and  con- 
trary to  the  policy  of  the  law  that  a  rail-  ditions  subject  to  which  such  a  transfer  There  must  be 
way  company  shall  give  up  its  entire  or  delegation,  even  when  so  excused  by  ^^  absolute 
powers  of  working  to  another  company,  surrounding  circumstances,  can  only  be  delegation 
and  shall  prevent  itself  by  contract  from  made — it  must  not  be  an  absolute  dele- 
allowing  other  companies  and  persons  to  gation,  an  absolute  giving  up  of  the  rights 
use  its  railway  beside  the  particular  rail-  of  ownership  and  power  of  entry  and 
way  company  with  whom  it  makes  the  control.  "I  cannot  allow  that  it  is  the 
contract.  But  supposing  a  railway  com-  same  thing,  whether  there  is  an  agreement 
pany  is  in  such  a  position  that  it  cannot  which  practically  amounts  to  a  lease,  and 
practically  work  its  own  line  with  a  profit  which,  by  contract,  prevents  them  enter- 
and  can  practically  get  no  other  company  ing  into  an  agreement  with  other  com- 
except  one  to  enter  into  a  working  agree-  panies,  and  an  agreement  like  this,  which 
ment  with  it,  does  that  make  it  illegal  ?  has  no  such  exclusive  clauses  in  it ; 
Is  it  the  policy  of  the  law,  that  the  rail-  although  it  may  be  that  that  company 
way  shall  remain  unworked,  or  is  it  more  alone  will  work  the  line." 
consistent  with  the  policy  of  the  law  that  '  2  De  G.  &  J.  662.  Compare  M'Donnell 
if  there  is  only  one  company  which  is  v.  Midland  Great  Western  (Ireland)  Ry. 
practically  willing  to  work  it,  it  shall  Co.,  3  Ir.  Ch.  578. 
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196.  Corporations    may    sometimes   be    enabled,  by    general 
provisions    in    their    constating    instruments    or   by 
general  statutes,  to    enter  into    contracts   regulating 
their    business    and    otherwise    to    deal    with    their 
powers   in   a   manner   which   would    be    Ultra    Vires 
without  such  provisions. 
Few  words  need  be  added  to  this  statement.     Manifestly,  the 
supreme   power  which   has    endowed   corporations   with   peculiar 
privileges,  may  endow  them  with  the  further  privilege  of  using 
or  even  misusing  those  privileges  in  any  way  that  pleases  them. 
This  has  been  done  with  certain  classes  of  corporations  by  generial 
Statutory  Acts.     Thus,  the  "  Eailways  Clauses  Act,  1863,"  ^  enables  railway 

aliraate^  Mial  companies,  with  the  sanction  of  three-fifths  of  their  shareholders, 
powers.  and  the  approval  of  the  Board  of  Trade  (and  now  of  the  Railway 

ititutTs!''*'  Commission)  to  enter  into  working  agreements  of  the  kind  indi- 
cated. The  "Railway  and  Canal  Traffic  Act,  1854,"  contains 
various  compulsory  clauses,  viz.,  in  section  2  as  to  through  traffic 
and  in  sections  2  and  3  as  to  affording  equal  facilities  to  all  parties.^ 
The  jurisdiction  to  enforce  these  clauses  was  given  to  the  Court  of 
Common  Pleas ;  and  it  is  now  vested  in  the  Railway  Commission. 
So  the  "  Railways  Clauses  Act,  1845  "  (8  &  9  Vict.  c.  20,  s.  87), 
enables  railway  companies  to  make  certain  contracts  of  this  de- 
scription ;  and  8  &  9  Vict.  c.  42,'  contains  somewhat  similar  enact- 
ments with  regard  to  canal  companies,  providing  that  they  may, 
subject  to  certain  conditions,  lease  their  tolls,  &c. 
(2)  Special  So  in  very  many  special  Acts,  provisions  have  been  inserted 

statutes.  giving  similar  powers.     As  to  these  it  will  be  sufficient  to  mention 

the  numerous  statutes  passed  almost  every  session  whereby  the 
smaller  enterprises — viz.,  waterworks,  gasworks, — have  become 
united  to  the  larger  concerns,  sometimes  by  way  of  simple  lease  to, 
sometimes  by  absolute  merger  in  the  latter.  Such  statutes  are  also 
perfectly  constitutional  in  the  United  States,  provided  due  compen- 
sation be  made  for  dissentients  and  other  extinguished  rights.* 
Formalities,  Jq  ajl  gygj,  cases,  all  the  regulations  and  formalities  imposed  by 

the  statutes  as  to  conditions  precedent  must  be  duly  observed- 
Kent  Coast  Ry.  This  well  appears  from  the  case  of  the  Kent  Coast  Rv.  Co.  v.  L.  C. 

Co.  w.  li.  C.  &  _^  ^  ^ 

D.  Ey.  Co.  «  D.  My.  Co.''  An  Act  had  empowered  one  railway  company  to 
grant,  and  another  to  accept,  a  lease  of  a  railway  upon  certain 
terms,  provided  that  the  power  to  lease  should  not  arise  till  the 
Board  of  Trade  had  certified,  &c.  Heads  of  an  agreement  were 
subsequently  entered  into,  and  duly  sanctioned  by  majorities  of 

'  26&27ViLt.  c.  92,  ss.  22-29.  *  Black  v.  Delaware,  Sc.,   Canal  Co., 

"  See  also  ai  &  32  Viet.  i-.  119,  s.  16.  9  C.  E.  Green,  455  ;  ante,  pp.  391-2. 

■*  See  also  21  &  22  Virt.  i-.  7^,s.  ;<,  and  «  3  Cli.  656. 
23  &  24  Vict.  0.  41. 
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tbree-fifths  at  meetings  of  the  two  companies,  but  without  the 
certificate  of  the  Board  of  Trade  first  obtained,  and  were  acted 
upon  for  several  years,  but  no  formal  lease  was  ever  executed. 
The  heads  of  the  agreement  were  also  invalid,  as  providing  for 
payment  of  the  rent  out  of  profits  not  so  applicable.  It  was  held, 
that  the  arrangement  was  not  ratified  by  references  to  it  in  subse- 
quent local  and  personal  Acts  of  Parliament,  not  expressing  any 
direct  intention  to  confirm  it,  nor  had  it  been  rendered  valid  by 
acquiescence. 

The  above  observations  relate  more  particularly  to  the  case  of 
corporations  possessing  compulsory  powers  and  similar  privileges. 
But  the  principles  apply  equally  to  ordinary  mercantile  corporations  Mercantile 
in  respect  of  their  own  special  and  in  a  manner  private  capacities 
and  rights.  So  far  as  these  are  in  the  nature  of  franchises  to  be 
exercised  by  the  company  itself,  or  by  its  directors  or  managers  in 
pursuance  of  general  powers  vested  in  them,  it  is  settled  that  they 
cannot  be  transferred  or  delegated  to  other  companies  or  their 
directors  or  managers.  The  attempt  is  frequently  made  in  the 
case  of  registered  companies  by  provisions  in  the  articles  of 
association  or  in  agreements  made  by  the  companies  to  give  to  one 
company  or  a  person  the  right  or  power  of  nominating  or  appoint- 
ing directors  of,  or  of  otherwise  controlling,  another  company,  but 
any  such  stipulations  are  Ultra  Vires  and  may  perhaps  vitiate  the 
entire  agreement  containing  them.^ 

SECTION   IV. — ABANDONMENT   AND   NON-USER   OF   PRIVILEGES. 

197.  Public  corporations  cannot  abandon,  oi:  make  agreements 

not  to  use,  their  franchises  or  special  powers. 

In  Ayr  Harbour  Trustees  v.  Oswald  ^  an  agreement  hj  a  public 
body  not  to  use  their  special  powers  was  held  invalid.  On  the  same 
ground  every  similar  agreement  must  be  bad.  It  seems  equally 
clear  on  principle  that  duties  accompany  the  grant  to  public  bodies 
of  franchises  and  powers  and  that  such  duties  can  be  enforced  by 
the  Attorney-General  acting  in  the  interests  of  the  public. 

198.  Commercial    corporations    may   decline   to   use   special 

powers  and  rights  conferred  upon  them,  and  may 
decline  to  complete  or  carry  on  the  whole  of  their 
undertakings,  semhle? 

'  Stace  and  Worth' s  Case,   i  Ch.   682;  ture,  was  heldUltra Vires  and  void.  Simi- 

deMuvigne's  Case.  5  C.  D.  307  ;  James  y.  \dir]y  held  in  BeAppeal  of  Medric  Light,  d-c. 

Eve,  L.  R.  6  H.  L.  335.  Co.,  9  Araer.   St.   E.  79,   12'2  Penn.   St. 

2  8  App.  6?3.   In  Chicago  G.  L.  Co.  v.  154.    Compare  Pueblo  &  Ark.  Ry.  Co.  v. 

Pe  'ple's  0.  L.  Co.,  2  Amer.  St.  R.124,  121  Taidor,  45  Amer.  512,  6  Colo.  1. 

111.  530,acontraotbyacorporatioiiautlior-  ^  Compare  a?jfe,  pp.   138-9,  and  cases 

ised  to  manulacture  and  sell  illuminating;  there  cited, 
gas  in  a  City, to  discontinue  such  manufac- 
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Abandonment 
of  powers— 


(1)  as  between 
a  corporation 
and  its 
members. 


Somewhat  allied  to  the  transfer  is  the  abandonment  ^  of  special 
powers  and  privileges.  Questions  of  this  description,  like  those 
relating  to  the  transfer,  have  generally  arisen  in  connection  with 
railway  companies.  These  companies  are  incorporated  for  the 
specific  purpose  of  constructing  a  line  between  two  given  termini. 
Their  authorities  are  conferred  upon  them  with  distinct  reference 
to  the  accomplishment  of  such  object,  and  the  whole  of  it.  Persons 
become  shareholders  and  subscribe  to  its  funds,  with  a  view  to  the 
attainment  of  the  whole  of  such  object,  and  they  may  justly  com- 
plain of  and  refuse  to  acquiesce  in  any  proposal  to  complete  a 
portion  only  of  the  total  project.  Not  seldom,  however,  before  the 
railway  is  finished,  circumstances  arise  which  may  make  it  desirable 
to  modify  the  original  scheme,  by  abandoning  a  portion  of  the 
undertaking  or  the  like. 

The  questions  which  then  arise  are  two-fold — first  as  between 
the  corporation  and  its  members  ;  secondly  as  between  the  corpora- 
tion and  outsiders,  who  may  be  private  individuals  or  the  public 
generally. 

As  to  the  first  question — In  some  of  the  earlier  cases  it  was 
determined  that  such  proceedings  are,  unless  provided  for  in  the 
Act,  in  every  case,  whatever  the  constitution  of  the  corporation,  as 
a  matter  of  principle  Ultra  Vires,  and  that  they  will  be  restrained 
at  the  instance  of  any  shareholder  or  creditor.  "  The  company  is 
not  like  a  partnership  for  general  trading  purposes, — a  partnership 
in  which  one  portion  of  the  business  may  be  encouraged  and  another 
discouraged,  or  abandoned,  according  to  the  contingencies  of  trade, 
and  in  which  there  is  a  general  authority  to  use  the  capital  to  the 
best  advantage ;  but  it  is  a  partnership  for  a  public  purpose,  for 
effecting  a  work  which  it  is  a  duty  to  complete,  and  for  which 
alone  the  capital  is  advanced  in  shares,  or  authorised  to  be  raised. 
The  obligation  to  complete  the  work  appears  to  me  to  be  coextensive 
with  the  authority  to  make  it.  Neither  this  Act  nor  any  of  these 
Acts  contains  authority  to  substitute  a  less  work  or  part  for  the 
whole."  This  was  the  decision  of  Lord  Langdale,  M.  R ,  in  Cohen 
V.  Willdnson?  in  which  case  the  directors  of  a  company  who  had 
obtained  powers  to  construct  a  line  fi-om  Epsom  to  Portsmouth 
were  restrained,  on  bill  filed  by  one  of  the  shareholders,  from  com- 
pleting it  as  far  as  Leatherhead  only. 


Effect  of 
laches. 


1  This  subject  of  nbandonment  or  non- 
user  of  priviieees  must  not  be  confused 
■with  that  -wnich,  though  apparently 
similar,  is  based  on  very  diiforent  prin- 
ciples— viz.,  whether  or  not  a  corporation 
is  under  a  duty  and,  if  so,  is  liable  to 
actions  for  the  non-  or  nial-pertormance 
theri'of — as  to  which,  sec  civte.  pp.  l(i-l-7. 

2  12  Beav.  125,  18  L.  J.  (Cli.)  B78,  384, 


411  ;  licg.  \.  Eastern  Counties  Ey.  Co., 
8  L.  J.  (Q.  B.)  340;  Bagshaw  v.  EaM 
Union  Jh/.  Co.,  2  Mac.  &  G.  389,  18  L.  J. 
(Ch.)  193  ;  Logan  v.  Covrtown,  20  L.  J. 
(Ch.)347;  Graham  v.  Birkenhead,  ttc., 
Rxj.  Co.,  2  Mac.  &  G.  160,  20  L.  J.  (Ch.) 
445,  where  the  plaintiff  was  debarred  by 
his  laches,  having  remained  passive 
eighteen  months. 
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But  there  is  considerable  doubt  as  to  whether  this  is  either  the  Corporations 

.,,  11.  •.!  •,  ■/.  •!!  T       may  decline  to 

right  mode  or  expressing  the  point,  or,  it  so,  is  the  law  now.  In  aae  special 
the  first  place  it  is  extremely  difficult  to  point  out  how  such  a  P"^®''^- 
■  decision  could  be  carried  into  etTect — how  such  an  injunction  could 
be  practically  worked.  The  directors  could  not  be  compelled  to 
raise  the  funds  and  to  do  all  the  other  multitudinous  operations 
necessary  for  completing  the  work.  Even  if  they  were  willing, 
whence  is  the  requisite  capital  to  be  obtained,  supposing  that 
already  raised  to  have  been  spent  ? 

This  question  has  already  been  to  some  extent  examined,^  and 
it  has  been  seen,  looking  at  the  question  as  one  merely  of  the 
business  of  a  mercantile  corporation, — first,  that  mercantile  cor- 
porations, even  as  between  themselves  and  their  members  (which, 
of  course,  holds  d  fortiori  as  regards  creditors),  may  relinquish  some 
of  their  objects,  and  confine  their  attention  to  the  remainder  when 
the  objects  are  clearly  separable  ;  and  secondly,  that  when  the 
objects  are  indivisible  it  is  a  simple  question  of  contract  and  of 
construction  of  the  constating  instruments,  in  each  particular  case, 
whether  a  corporation  can  be  compelled  to  attempt  to  keep  going 
its  whole  enterprise.  It  is  submitted  that  as  between  a  statutory 
corporation  and  its  members  the  exercise  of  compulsory  powers  or 
the  prosecution  of  an  enterprise  to  which  such  powers  are 
incident  cannot  be  compelled. 

The  second  question,  viz.,  as  regards  outsiders,  remains.     This   (2)  Between  a 
also    has  been    to  some    extent    considered,    in    connection  with  "nd'nTn-™ 
the  wider  and  more  general  question  of  the  abandonment  of  a  members, 
business  or  enterprise.^     The  result  seems  to  be  at  the  present 
time   that   commercial   corporations    cannot,    in   the   absence   of 
positive  damage  to  a  particular  individual,'  be  compelled  to  put 
into  effect  any  of  their  privileges,  whether  compulsory  powers  or 
otherwise,  whether  upon  an  iaform&tion,^ ova, mandamus,-^  unless 
the  language  giving  the  powers  is  clearlj'  imperative.^     But  there 
certainly  is  a  doubt  whether  or  not  the  Attorney-General  is  not 
entitled,  as  representing  the  public,  to  take,  or  allow  to  be  taken 
in  his  name,  proceedings  to  compel  all  corporations  having  special 
powers  in  the  exercise  of  which  the  public  are  interested  to  exer- 
cise such  powers. 

The  United  States  decisions  are  not  consistent  or  reconcileable  ;  '^'^w  in  the 

United  States. 

'  Ante,  pp.  137-9,  B.    858  ;    Edinburgh,   &c..    My.    Co.   v. 

2  /bid.  Philip,  2  Maoq.  614  ;  Leominster  Caned 

^  Bex -v.  Severn  &  Wye  By.  Co.,  2  B.  Nav.  v.  Shrewsbury,  Sc,  By.   Co.,  3  K. 

&  Aid.  646;  G.    W.  By.   Co.  v.  Beg.,  1  &  J.  664. 
E.  &  B.  874.  ^  J^g.  y-  Amhergate,   afec,  By.   Co.,  1 

■•  A.-G.  V.  Birmingham,  &c..  By.  Co.,  E.  &  B.  372,   22  L.  J.   Q.   B.  191 ;  Beg. 

3  Mao,  &  G.  463.  v.  L.  &  N.  W.  By.  Co.,  16  Q.  B.  864. 

5  Beg.  V.  York,   Ac,   By.   Co.,  1  E.  & 
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but  it  is  submitted  that  the  general  result  is  the  same  as  that 
which  is  now  the  law  heve.^ 

There  have  been  various  judgments  with  reference  to  municipal 
corporations,  which,  if  any,  would  he  under  such  a  duty.  In  these 
cases  it  has  been  decided,  that  the  acceptance  of  a  special  charter 
by  a  municipal  corporation  authorising  it  to  perform  a  strictly 
governmental  duty,  neither  imposes  a  duty  upon  the  corporation 
so  as  to  render  it  liable  for  an  omission  to  perform  it,  nor  creates  a 
contract  between  the  coi-poration  and  the  state  that  it  shall  be 
performed  ;  that  is  to  say,  neither  a  duty  nor  a  contract  is  consti- 
tuted of  which  a  private  person  damnified  by  the  non-performance 
of  this  duty  can  take  advantage.^ 

'  See  People  v.  Albany,  d-c,  RR.  Co.,  RR.  Co.,  9  Rich.  L.  247  ;  Haber.'ikam  t. 

24  N.  Y.   261  ;  37  Barb.   216  ;  ReopU  v.  Sav.,  ofcc,   Canal  Co.,  26  Ga.  665  ;  Ind. 

Troy,   die,  RR.   Co.,  37  How.  Pr.  427  ;  cfc  Cin.  RR.  Co.  v.  State,  37  Ind.  489. 

State  V.    Hcdliday,    3   Halst.    205  ;    Re  ^  Sewison  v.  City  of  New  Haven,  34 

Trenton   Water  Power  Co.,  Sfien.    659;  Conn.  140,  as  to  the  duty;  jS'amc  r.  5a?7i€, 

State    V.     Wilmington     Bridge     Co.,    3  9  Amer.   342,   37  Conn.    475,   a.s  to  the 

Harring,    312  ;   State  v.   North  Eastern  contract. 
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SECTION   I. — GENERAL    PRINCIPLES    AS   TO    THE    LEGALITY   OF 
BUSINESS   CONVENTION S.l 

In  the  first  place  no  agreement  of  any  description  can  be  good 
which  is  made  upon  a  consideration  or  for  purposes  expressly 
declared  to  be  illegal.  It  is  seldom  that  there  is  such  an  express 
declaration,  but  it  is  the  same  where  the  illegality  is  a  matter  of 
the  old  common  law,  determined  to  be  such  by  judicial  decision.^ 

The  most  important  class  of  invalid  agreements  in  connection 
with  the  present  subject  ai'e  those  which  are  objectionable  as  being 
against  "  public  policy. "  These  will  assume  many  shapes.  A 
noticeable  class  are  combinations  to  influence  the  markets.  Any 
arrangement  between  parties,  whether  private  individuals  or  cor- 
porations, for  the  purpose  of  forestalling  or  controlling  the  market 
to  the  public  detriment  ^  or  of  putting  a  restraint  upon  the  free- 
dom of  trade,*  whether  it  takes  the  form  of  partnership  or  not,  will 
upon  general  principles  be  illegal,  and  perhaps  even  criminal,  and 
therefore  when  attempted  between  corporations  will  necessarily  be 
Ultra  Vires. 

An  important  recent  case  illustrative  of  this  principle  is  that  of  Agreement  by 

coal  companies 
to  control  the 

1  Much  of  the  matter  and  many  of  the  '■  See  Mogul  Steamship  Co.v. McGregor,    markets,  held 
conclusions  of  this  Chapter  will  be  in  a       1892,   A.  C.  25,  where  the  arrangement    void. . 
manner  special — special  because  applying       complained  of  was  held  allowable  ;  and 

only  to  particular  classes  of  corporations,  Emery  v.  Ohio  Candle  Co. ,  21  Amer.  St. 

though   general   as   holding  good  of  all  R.  819,    47  Ohio,   St.  320,   where  it  was 

instances  of  such  classes.  Thus,  questions  held  illegal. 

as   to   Running  Powers    manifestly   can  ■■  Mineral  Water  Bottle  Exchange,  etc. 

concern  only  railway  and  similar  com-  v.  Booth,  36  C.  D.  465,  where  a  provision 

panics,  and  so  on.  in   the   plaintiff    company's   articles    of 

2  Pee  Hilton  v.   EcTcersley,   6  E.  &  B.  association  was  bad. 
47. 
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Morris  Run  Coal  Go.  v.  Barclay  Coal  Co}  Five  incorporated  coal 
companies  entered  into  an  agreement  whereby  the  market  for  the 
coal  from  the  regions  belonging  to  or  worked  by  these  companies 
was  divided  amongst  them  in  agreed  proportions.  A  committee  of 
three  was  appointed  to  take  charge  of  and  control  the  business  of 
all  the  companies,  to  decide  all  questions,  and  to  appoint  a  general 
sales'  agent.  Provision  was  made  for  the  delivery  and  sale  of  the 
coal  through  the  agent,  each  party  undertaking  to  send  its  own 
proportion  at  such  times  and  to  such  parties  as  the  committee 
should  appoint.  The  committee  was  to  adjust  the  prices  of  the 
coal  in  the  different  markets — the  companies  might  sell  their  coal 
themselves  but  only  to  the  extent  of  their  proportion  and  at  the 
prices  fixed  by  the  committee — if  any  company  disposed  of  more 
than  its  proportion,  such  company  should  suspend  operations  until 
the  committee  directed  a  resumption — each  party  bound  itself  not 
to  cause  or  permit  any  coal  to  be  shipped  or  sold  otherwise  than  as 
the  same  had  been  agreed  upon,  and  that  all  rules  and  regulations 
by  the  executive  committee  in  relation  to  the  business  should  be 
faithfully  carried  out.  This  arrangement  was  held  to  be  clearly 
void,  as  also  was  a  bill  drawn  by  the  sales'  agent  on  one  company 
in  favour  of  another  to  equalise  prices  on  a  settlement. 
Analogous  On  the  other  hand  where  several  incorporated  companies  and 

S^c^panies    individuals,  engaged  in  the  manufacture  and  sale  of  salt,  entered 
held  good.  into  an  agreement  \vhereby  it  was  stipulated    that    the    several 

parties  agreed  to  combine  under  the  name  of  "  The  Canadian  Salt 
Association,"  for  the  purpose  of  successfully  working  the  business 
of  salt  manufacturing,  and  to  further  develop  and  extend  the  same, 
and  which  provided  that  the  parties  to  it  should  "  sell  all  salt  man- 
ufactured by  them  through  the  trustees  of  the  association,  and 
should  sell  none  except  through  the  trustees,"  and  that  no  party 
should  be  permitted  to  withdraw  save  upon  certain  notices,  &c.,  the 
Court  of  Chancery  of  Upper  Canada,  after  a  careful  survey  of  the 
authority,  came  to  the  conclusions — first,  that  this  agreement  was 
not  void  either  as  contrary  to  "  public  policy  "  or  as  tending  to  a 
monopoly  or  as  being  an  undue  restraint  of  trade  ;  and  secondly, 
that  it  was  not  Ultra  Vires  of  the  incorporated  companies.  The 
Court  therefore  overruled  a  demurrer  to  a  bill  by  some  of  the 
parties  asking  for  an  injunction  to  restrain  the  others  from  acting 
in  derogation  of  the  agreement.- 

1  8  Amer.  159;  6S  Penn.  173.     Com-       Go.,   18  Grant  (Upp.   Can.   Ghv   1871) 
pnro  GolUm  v.  Locke,  i  App.  674.  541. 

2  Ontario  Salt  Co.  v.  Merchant's  Salt 
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SECTION   II. — LEGAL  CONVENTIONS. 
SUB-SECTION  I. — TRAFFIC  ARRANGEMENTS. 

Commercial  corporations  may  of  course  conduct  their  enterprises 
in  the  usual  way,  and  by  the  usual  means  observed  by  other 
citizens.  The  common  ordinary  proceedings  which  are  practised 
and  allowable  in  the  one  case,  are  equally  so  in  the  other.  But  it 
is  with  respect  to  other  matters  that  difficulties  arise — with 
respect  to  arrangements  which  are  not  usually,  nor  perhaps  ever 
entered  into  by  private  individuals  simply  because  their  enter- 
prises never  invoke  them.^  The  principles,  however,  which  deter- 
mine the  validity  of  the  former  and  less  important  matters  will  rule 
the  latter  class. 

A  corporation  may  carry  on  and  extend  its  legitimate  business  What  general 
by  every  legal  means,  and  the  question  of  legality  is  not  affected  by  are  good, 
the  magnitude  of  the  means.  It  may  consequently,  in  the  further- 
ance of  these  objects,  enter  into  all  such  engagements,  either  with 
its  own  customers,^  or  with  rival  companies  and  other  competing 
bodies,  as  it  may  deem  most  conducive  to  its  own  interests 
provided,  however,  that  it  does  not  in  so  doing  exceed  its  powers, 
or  enter  into  engagements  which,  however  skillfully  disguised,  are 
only  a  transfer  or  delegation  of  special  powers  and  privileges.  Of 
these  engagements  the  commonest,  as  well  as  the  most  noticeable, 
are  the  arrangements  entered  into  by  railway  companies  for  the 
forwarding  and  division  of  traffic.  Such  arrangements,  if  bond  fide 
what  they  purport  to  be,  viz.,  conventions  for  more  economically  or 
expeditiously  conducting  their  several  businesses  and  enterprises  in 
circumstances  where  they  clash,  are  valid,  but  are  valid  only  when 
of  this  description.  It  is,  however,  in  many  cases  extremely  difficult 
to  say  under  which  head — that  of  legal  traffic  arrangements  or  ille- 
gal transfers  of  powers — a  particular  agreement  is  to  be  placed;  and 
different  Courts  arrive  at  difierent  conclusions. 

199.  Arrangements  for  the  convenient  or  economical  working 
of  joint  traffic  are  perfectly  good. 

It  may  be  laid  down  broadly  that  all  bond  fide  traffic  arrange-  Result  of  the 
ments  for  the  more  convenient,  speedy,  or  economical  forwarding  authorities. 
or  otherwise  working   the   traffic  which   comes  to  a  particular 

^  A  contract  ty  a  railroad  company,  contract   to   carry  goods   or  passengers 

granting  to   a   telegrapli    company  the  beyond  their  own  line,  and  in  such  case 

exclusive  use  and  occupancy  of  the  track  they  are  liable  for  all  the  consequences  of 

for  its  wires  was  held  void  in  Western  the  contract  to  carry  and  for  the  breach 

Urdm  Tel.   Go.  v.  American  Union  Tel.  thereof.     See  Central  Railroad  v.  Combs, 

Co.,  38  Amer.  781,  65  Ga.  160.  48  Amer.  582,   70  Ga,  633  ;  and  ante, 

2  For  example,  railway  cojiipanies  may  pp.  126-7,  150-1. 
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company  or  group  of  companies — usually  railway  companies — 
will  be  supported.  But  such  arrangements  must  be  in  reality 
what  in  name  they  purport  to  be,  simply  agreements  necessitated 
as  matters  of  management,  by  which  the  business  that  comes  to 
the  one  company  or,  if  more  than  one,  within  the  scope  of  all,  is 
carried  on  commodiously  and  cheaply,  and  for  the  benefit  of  the 
company  or  companies  concerned  and  of  the  public,  and  not  trans- 
fers of  the  powers  of  some  of  such  companies  to  the  others,  nor 
amounting  to  joining  in  the  enterprise  of  other  companies. 
Examples  It  has  therefore  been  decided  that  an  agreement  by  a  railroad 

company  to  build  its  road  so  as  to  connect  with  another,  and  that 
the  charges  for  transportation  shall  be  regulated  by  both  companies 
together,  is  a  valid  contract  which  will  give  ground  for  an  injunc- 
tion, restraining  such  a  change  of  gauge  as  would  break  up  the 
connection  ;  ^  and  so  also  of  a  contract  to  maintain  a  connection 
between  two  railroads.^ 

So  a  railroad  company  has  full  power  to  contract  with  another 
company  for  transportation  for  a  fixed  period  f  and  where  sucli 
company  needing  a  ferry  to  complete  transportation  at  its  terminus 
agreed  with  a  ferry  company  to  give  it  all  its  business  at  that 
point  and  not  to  employ  any  other  ferry,  this  was  perfectly  good  ;  * 
as  was  an  agreement  by  a  railway  company  to  give  land  for  a 
hotel  and  to  erect  a  station  there  and  generally  to  favour  the 
hotel.  5 


Forwarding 
agreements. 


200.  Pro  rata,  forwarding  agi-eements  are  perfectly  good. 

Agreements  by  transport  companies  to  carry  or  forward  trafSc 
over  other  lines  than  their  own,  or  to  places  beyond  their  owu 
termini,  entered  into  with  their  own  customers,  are  valid  ^  under 
ordinary  circumstances.  Indeed  certain  of  them  have  been 
expressly  recognised  by  the  legislature,  and  made  lawful.''  As  a 
necessary  result,  the  consequent  arrangements  requisite  for  carry- 
ing out  such  agi-eements  are  equally  valid. 

More  than  this,  agreements  are  good,  not  merely  which  provide 


'  Oolumiux,  iC-c,  JRE.  Co.  v.  hidiana- 
polis,  (fee,  im.  Co.,  5  McLean,  450. 

"  Androscoggin,  <(r.,  ER.  Co.,  v.  Same, 
52  Me.  il7  ;  sco  also  BartUitev.  Xo7-in'di, 
cfcc,  ER.  Co.,  33  Conn.  560.  In  Beman  v. 
Riifford  (1  Sim.  N.  S.  550),  where  a 
railway  act  enacted  that  tlie  railway 
should  bo  construrtud  in  all  respects  to 
the  satisfaction  of  the  engineer  of  the 
Oreat  Western  Ry.  Co.  (ii  broad  gango 
railway),  and  that  it  should  be  formed 
of  such  gauge,  and  according  to  such 
mode  of  construction  as  to  admit  of  its 
being     worked    continuously    witli    the 


Great  AVestem ;  the  Court  was  of  opinion 
that  the  railway  might  be  constructed 
on  the  narrow  gauge  as  well  as  the 
broad. 

^  liailroad   Co.    v.    Furnace    Co.,    41 
Amer.  509,  37  Ohio,  321. 

■*    IViggim  Ferry  Co.  v.  Chicago,  <i:c., 
RR.  Co.,  39  Amer.  519,  73  Mo.  389. 

*   'Texas ili- SI.  Lewis  E.  Cu.  v.  Eoiards,. 
48  Amer.  268,  60  Tex.  545. 

'^  Kent  V.    Mid.   Ry.     Co.,    L.    E.    10 
Q.  B.  1 ;  ante,  p.  488. 

7  See  17  &  18  Yict.  c.  31,  s.  2. 
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for  the  forwarding  of  such  traffic  and  for  payment  to  the  latter 
(second)  carrying  company  of  their  charges,  but  also  which  provide 
that  the  whole  cost  and  charges  of  the  through  carriage  from  first 
receipt  to  final  destination  shall  be  put  into  one  lump  sum 
and  defrayed  by  the  original  customer,  and  this  sum  divided 
among  the  carrying  companies  in  fixed  proportions.  These  are  the 
true  pi'o  rata  forwarding  agreements.  They  are  almost  essential  to 
the  well  working  of  railway  and  other  transport  enterprise,  whether 
by  land  or  water,  and  have  become  very  common  in  all  countries. 
There  is  a  distinct  decision  in  England  as  to  their  legality,^  which 
has  also  been  recognised  in  many  other  cases,^  while  in  the  United 
States  the  like  has  been  repeatedly  affirmed.  "  In  view  of  the 
present  modes  of  transacting  business  of  this  kind  this  authority 
would  seem  to  be  an  incident  of  railroad  corporations,  unless  with- 
held by  the  terms  of  their  charters  ;  and  contracts  of  this  kind, 
when  made  with  a  bond  fide  purpose  to  regulate  traffic  in  a 
reasonable  and  just  manner,  are  generally  held  good."  ^ 

What  the  limits  of  this  proposition  are  cannot  be  accurately  What  agree- 
stated.     The  arrangement  must  not  offend  against  either  of  the  ^rthin'this 
principles  set  forth   in  the  next   section.      But,  subject  to  this,  Wie- 
the lump   sum    or   other   receipts  may   be   appropriated   among 
the  companies_  in  any  way  agreed  on,  and  the  appropriation  will 
not  be  objectionable  because  one  of  the  companies  gets  less  than 
its  share,  or  has  to  carry  a  greater  distance.* 

Would  agreements  of  this  kind  which  provide  for  the  division  of  Divisions  of 
the  profits  arising  from  the  traffic  here  contemplated,  not  merely  ^™   ^' 
of  the  gross  receipts,  be  binding  ?     There  is  the  strong  objection 
that  such  are  quasi  partnerships;  but  looking  at  the  next  pro- 
position, it  would  seem  that  they  must  be  binding. 

201.  Agreements  providing  for  the  division  of  profits  arising 
from  the  whole  existing  traffic  of  a  district,  in  propor- 
tions calculated  on  the  past  course  of  traffic,  are  not 
Ultra  Vires  or  otherwise  void. 
The  last  proposition  related  to  agreements  made  between  trans- 
port companies  possessing  successive  lines  or  by  transport  companies 
with  other  third  parties  to  carry  on  traffic  to  its  final  destination 
beyond  their  own  termini  or  offices.     The  next  question,  and  the 
one  to  which  the  present  proposition  relates,  is  the  case  of  several 
conterminous  lines — lines  running  through  or  to  and  serving  one 
and  the  same  district,  and  therefore  competing  with  each  other. 

^Harev.L.  <!;  N.   W.  My.   Co.,   2  J.  Co.,  17  Minn.  372. 

is  H.  80.  ■*  Stewart  v.  £rie,  tS;c.,  Trmisportation 

"  As  in.  Kent  Y.  Midland  Ey.  Co.,   L.  Co.,  17  Minn.  372;  Sussex  BE.  Co.  v. 

E.  10  Q.  B.  1,  and  similar  decisions.  Morris,  &c.,  ME.  Co.,  19  N.   J.  Eq.  13  ; 

^  Stewart  v.  Erie,  d-c,  Traiviportation  20  ihid.  542. 
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To  what  extent  is  it  allowable  for  the  competitive  companies  to 

"pool"  the  common  or  joint  traffic— to  bring  the  whole  of  it  and 

the  earnings  of  all  into  one  fund  and  to  divide  that  fund  among 

the  competitive  companies  ? 

Apportionment       The  proposition    now  in   statement   seems  to  be    established, 

of  receipts.        j^^^  -^  requires  the  greatest  care  and  consideration  to  discriminate 

agreements  of  this  class  on  the  one  hand  from  transfers  of  powers, 

and,  on  the  other  hand,  from  partnerships  between  the  various 

Shrewsbury       Companies  concerned.    In  the  last  chapter  the  well-known  Shrews- 

Ey.  Co.'3  i^^^,y  jiy_  Qgjg   00.863^    were  mentioned,   as  exemplifying  these 

cases—  difficulties.     These  arose  out  of  the  following  circumstances.     The 

L.  &  N.  W.  Ry.  Co.,  and  the  Shropshire   Union  Rys.  &  Canal 

Co.,  together  promoted  a  bill  to  enable  the  former  to  use  a  portion 

of  the  line  of  the  latter  company.     This  bill  the  Shrewsbury  & 

Agreement ;      Birmingham  Ry.  Co.  opposed.     To  get  rid  of  their  ojoposition  an 

agreement  was  entered  into  with  the  opposing  company,  by  which 

the  other  two  companies  agreed  to  conduct  their  traffic  in  a' certain 

specified  manner,  to  keep  certain  accounts,  and  to  pay  over  to  the 

Shreivshury  Co.  a  portion  of  their  receipts.- 

This  agreement  gave  rise  to  an  enormous  amount  of  litigation. 

On  the  opening  of  the  Shrewsbury  and  Birmingham  Railway  in 

bill  for  specific  184,7  Q^^^  company  called  on  the  L.  k,  N.  W.  Ry.  Co.  to  keep  the 

performance ;  •       ,         ,   r-      -        1  1     1  •      i     ■  c        i 

accounts  stipulated  lor  in  the  agreement,  and  this  being  reiused  a 
bill  was  filed  to  compel  them  to  do  so.  This  bill  was  met  by  a 
demurrer  on  the  part  of  the  L.  &  N.  W.  Ry.  Co.,  and  the  demurrer 
was  allowed  by  the  Vice-Chancellor  of  England,  on  the  ground 
that  the  agreement  had  not  come  into  operation  :  ^  from  this  there 

CotteDliam,L.C.  was  an  appeal,  and  Lord  Cottenham  overruled  the  demurrer,  being 
of  opinion  that  the  agreement  had  come  into  operation  and  was 
valid  and  binding.*  Thereupon  a  motion  for  the  injunction  prayed 
by  the  bill,  i.d.,  that  the  L.  &  N.  ^Y.  B.j.  Co.  should  not  (see  the 
third  clause  of  the  agreement)  ciu-ry  traffic  on  certain  specified 
portions  of  their  lines,  was  made  to  and  allowed  by  the  Vice-Chan- 
cellor: "^  this  also  was  appealed   from,  and  the  then  Chancellor, 

Truro,  L,  G  Lord  Truro,  dissolved  the  injunction  upon  the  ground  of  com- 
parative inconvenience,  and  without  giving  any  opinion  as  to  the 
merits  of  the  case;  holding,  that  the  questions  both  as  to  the 
agreement  having  come  ii)to  operation,  and  as  to  its  legal  validity, 
ought  to  be  tried  at  law." 

1  Ante,   pp.  483-1.     Com)iar6  Sussex  &  G.  331-335. 

J!l!.   Co.  V.  Morris  tO  Jisscx  liM.  Co.,  19  ■>  20  L.  J.  (Ch.)  90. 

N.  J.    Eq.   13,  22 ;   Frmloi  v.  Idorris,  ■>  2  Mac.  &  G.  324,  2  Hall  &  T.  2.')7, 

<[c.,  ]!B.  Co.,  5  C,  E.  Green,  630 ;  Mar.k  20  L.  J.  (Ch.)  95. 

V.  Ddainirc,    iCr.,    Canal  Co.,    9  C.    E.  *  20  L.  J.  (Ch.)  102. 

Grcon,  455.  »  3    Mac.  &  G.    70,    20   L.   J.  (Ch.) 

^  See  the  agreement  at  length,  2  Mac.  103. 
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An  action  was  next  brought  upon  the  agreement,  and  the  Court  Qneen's 
of  Queen's  Bench  held,  that  it  was  not  void  either  as  being  a  fraud  ' 

on  the  legislature,  or  as  depriving  the  public  of  the  benefit  of 
competition,  or  as  being  a  fraud  on  the  shareholders.^ 

A   further   motion   for  an   injunction   was   then    made   before  Master  of  the 
Eomilly,  M.  R,  to  whom  the  cause  had  been  transferred  ;  and  he  ^°^^^ ' 
ultimately  dismissed  the  bill — or  rather  all  the  bills,  for  three  cross 
suits  were  pending — and  with  it  the  motion  for  the  injunction.^ 
Against  this  dismissal  there  was  an  appeal  unto  the  Lords  Justices,  Loi.jg  justices. 
who  also  decided  against  the  plaintiffs,  holding,  that  the  agreement 
was  a  breach  of  trust  on  the  part  of  the  directors  as  between  them- 
selves and  their  shareholders,  and  that  the  plaintiffs  had  knowingly 
participated  in  such  breach  of  trust.     They  also  held,  that  the  con- 
tract, being  to  aUenate  the  tolls  of  a  given  portion  of  a  railway,  was 
contrary  to  the  authority  given  by  parliament,  and  was  against 
public  policy ;  and  that,  therefore,  whether  it  were  valid  or  invalid 
at  law,  the  Court  could  not  lend  its  assistance  to  enforce  specific 
performance  of  the  same.^ 

The  plaintiffs  thereupon  appealed  to  the  House  of  Lords,  where.  House  of 
finally,  it  was  determined,  that  whatever  were  the  character  of  the  ^°^'^^  > 
covenants  in  question  the  time  had  not  yet  come  when  they  were 
to  be  put  into  operation.* 

The  result  of  these  numerous  judgments  is  thus  summed  up  by  general  result. 
Page-Wood,  V.-C. :  ^  "I  think  the  positive  opinions  are  only  two 
— Lord  Cottenham  on  the  one  hand  [i.e.,  in  favour  of  the  legality 
of  the  agreement],  the  V.-C.  Turner  on  the  other  ;  and  the  present 
Master  of  the  Rolls,  whether  bound  by  the  weight  of  authority  or 
otherwise,  adheres  to  the  view  of  Lord  Cottenham  and  the  judges 
at  Common  Law.  In  Equity  the  authorities  stand  in  the  manner 
I  have  described  ;  there  are  only  two  authorities  directly  opposed, 
and  the  others,  perhaps,  may  be  taken  to  be  neuter  between  those 
two  contending  views.  Then  we  have  the  opinion  of  the  Court  of 
Queen's  Bench,  which  consisted  at  the  time  of  the  present  Lord 
Chancellor  [Campbell],  and  Patteaon,  Coleridge,  and  Wightman, 
JJ. — certainly  a  very  great  weight  of  authority  is  there  found 
united  in  favour  of  the  contract  which  there  existed." 

Another   equally  well-known,  and  perhaps  more  important  as  Harei).  London 

being  the  more  recent,  authority  is  that  of  Hare  v.  L.  &  iV.  W.  western  %. 

Ry.  Co.^    Here  two  groups  of  railway  companies,  being  respectively  ^°- 

'  17  Q.  B.  652,  21  L.  J.  (Q.  B.)  89.  Hodgson  y.  Earl  Powis,   1  De  G.  M.  & 

'  16  Beav.  441.  G.   6,  21  L.  J.  (Cli.)  17  ;  Lamasldre  & 

3  4  De  G.  M.  &  G.  115,  22  L.  J.  (Oh.)  Carlisle  Ey.  Go.  v.  N.  W.  By.  Co.,  2  K. 

682.  &  J.  293,  25  L.  J.  (Ch.)  223.     Compare 

■•  6  H.  L.  C.  113,  26  L.  J.  (Cli.')  482.  iShr,ewsbury,  &c.,  By.  Co.  v.  Stovr  Valley 

»  2  J.   &  H.  113,  114,  30  L.  J.  (Ch.)  Ry.   Co..,  2  De  G.  M.  &  G.,   866,  which 

832.  {fer    Malins,  V.-C,    in  3   C.   D.   98) 

"  2  J.  &  H.  80,   30  L.  J.   (Ch.)  817;  "was  a  case  in  which  several  railway 
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Ily.  Co.  V. 
London  and 
North-Westem 
Ry.  Co. 


Agreements 
regulating 
traffic  upon 
future  lines 
are  void. 


the  owners  of  independent  conterminous  routes  froni.  Liondon  to 
Edinburgh,  the  "West  Coast  Koute"  and  the  "East  Coast  Route," 
agreed  to  divide  the  profits  of  the  whole  traffic  in  certain  fixed 
proportions,  calculated  on  the  experience  of  the  past  course  of 
traffic.  As  a  result  of  that  agreement,  a  portion  of  the  earnings  of 
the  London  and  North-Western  Railway  Company  was  handed 
over  to  the  other  companies ;  and  the  plaintiff,  a  shareholder  in 
this  company,  applied — though  after  several  years  of  acquiescence 
— for  an  injunction  to  restrain  the  companies  from  carrying  out 
the  agreement.  The  application  was  refused.  The  Vice-Chan- 
cellor  considered  not  only  that  on  principle  such  an  arrangement 
was  legal,  there  being  in  it  nothing  prejudicial  to  either  the  share- 
holders or  the  public,  but  also  that  he  was  concluded  by  the  judg- 
ments of  Lord  Cottenham  and  the  Court  of  Queen's  Bench  in  the 
Shrewsbivry  Case, — "  Until  that  judgment  is  overruled  by  a  higher 
authority,  I  think  I  ought  to  adhere  to  it  in  a  case  which  seems  to 
be  entirely  parallel." 

In  the  present  case  the  validity  of  the  agreement  was  examined 
as  far  as  it  concerned  companies  and  lines  existing  at  the  moment 
of  its  making ;  more  recently  it  has  been  decided  that  it  is  not  so, 
if  applied  to  others  not  then  existing.  Midland  By.  Co.  v.  L.  & 
N.  W.  Ry.  Co}  is  the  case  in  point.  The  plaintiffs  here,  by 
extending  their  old  line  and  by  adding  a  new  branch,  and  thence 
by  running  powers  obtained  over  the  line  of  the  defendants,  one  of 
the  parties  to  the  agreement,  had  acquired,  subsequently  to  the 
date  of  the  same,  a  new  through  route  from  London  to  Edinburgh  ; 
and  the  suit  arose  in  reference  to  the  proceeds  of  the  traffic  on  such 
new  through  route.  Kindersley,  V.-C,  after  determining  that  the 
agreement  did  not  either  expressly  or  by  implication  include  the 
plaintiffs,  considered  that  if  it  had  done  so  it  would  have  been 
illegal— "it  would  be  Ultra  Vires  of  the  board  of  directors  of  such 
a  company  to  enter  into  a  contract  fixing  and  regulating  the  future 
traffic  which  might  be  carried  upon  a  line  of  railway  which  the 
company  might  thereafter  be  empowered  to  construct,  and  the 
profits  of  such  traffic,  so  as  to  give  to  another  railway  company  an 
interest  in  such  traffic  and  profits." 


*  Future 
extensions. 


companies  had  the  power  amongst  them 
of  running  over  a  Im-go  tract  of  country, 
and  the  consequence  of  tlii'ir  running  in 
opposition  was  to  destroy  onch  other. 
Tlicrcupon  they  came  to  an  arrangement 
that  they  would  throw  the  common  earn- 
in};s  into  one  purse  and  divide  them  in 
ccrl-ain  dolined  proportions.  There  was 
nothing  illegal  in  that,  and  the  contract 
was  decided  hy  the  Court  of  Queen's 
Bench  not  to  he  illegal."     On  the  other 


hand  an  agreement  for  pooling  competing 
ti-affic  was  held  void  in  Texas  <£.•  Pacific 
lijl.  Co.  V .  Southern  Padfic  Ry.  Co.,  17 
Amer.  St.  E.  445,  41  La.  Ann.  970. 

'  2  Eq.  524.  Compare  Maunsell  v. 
Midland  Great  Western  of  Ireland  Po/. 
Co.,  1  H.  &  M.  130,  32  L.  J.  (Ch.)  513, 
one  of  the  questions  decided  in  which 
was,  that  an  agreement  making  trallic 
regulations  applicable  to  future  exten- 
sions was  Ultra  Vires.* 
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The  principle  of  the  above  proposition  has  been  objected  to  on  Agreements 
the  ground  that  arrangements  within  it  must  always  be  partner-  partnership, 
ships  or  quasi  partnerships.  But  there  is  a  clear  distinction  in 
law  and  in  language  between  partnerships,  and  agreements  to 
share  receipts  whether  gross  or  net.  And  even  in  the  United 
States,  where  the  present  proposition  has  been  especially  ques- 
tioned, still  this  distinction  is  recognised,  and  it  is  admitted  that 
agreements  which  plainly  come  under  the  latter  head  ai'e  good. 
Thus  in  Goluvibus,  &c.,  RR.  Go.  v.  Indianapolis,  etc.,  RR.  Go.} 
where  two  railroad  companies  agreed  to  build  a  road  from  certain 
cities  to  connect  with  each  other  at  a  given  place,  and  that  the 
charges  for  the  transportation  should  be  regulated  by  both  com- 
panies, an  injunction  was  granted  to  restrain  one  company  from 
changing  gauge,  so  as  to  break  up  the  connection.  The  Court 
said,  "  It  is  further  alleged  that  under  the  contract  the  respective 
companies,  by  acting  together  in  fixing  the  rates  for  the  trans- 
portation of  passengers  and  freight,  conveyed  a  part  of  their  fran- 
chise which  they  had  no  right  to  do.  There  is  no  part  of  the 
contract  which,  in  this  respect,  affects  the  franchise  of  either  com- 
pany. The  companies  may  agree,  as  individuals  may  agree,  to 
certain  rates  of  transportation  which  may  be  considered  mutually 
advantageous.  Neither  company  has  parted  with  its  corporate 
powers ;  each  acts  for  itself  and  under  its  own  powers  in  fixing  the 
rates  of  transportation,  and  they  both  agree  that  the  charge  shall 
be  uniform  throughout  the  line." 

SUB-SECTION  II. — RUNNING  POWERS. 

202.  Arrangements  giving  to  one  railway  company  running  Running 
powers  over  the  line  of  another  company  are  valid.^         powers. 

One  of  the   earliest  cases   deteraiining  the   validity   of  such 
arrangements  is  that  of  South  Yorkshire  Ry.  &  River  Bun  Co.  South  York- 
v.  G.  N.  Ry.  Go.,  the  conflicting  judgments  rendered  in  which  in  River  Dun 
Chancery  and  at  Common  Law  well  evidence  the  diverse  interpre-  Co.  v.  Great 
tation  put  upon  these  agreements,  and  the  difficulties  involved  in  a  Co°.— ""    ^' 
determination  of  their  true  legal  nature  and  bearing.     This  suit 
arose   thus:    In   1851   and   1852  negotiations   wei-e    carried   on  facts; 
between  the  South  Yorkshire  Ry.  &  River  Bun  Go.  and  the  G. 
N.  Ry.  Go.  chiefly  with  reference  to  the  regulation  of  the  coal 

1  5  McLean  450.     See  also  Holmes  v.  tbc.   EB.   On.,   67  Mo.   117;    Sawyer  v. 

Old    Culonij  EB.    Corp.,    5    Gray,  58;  But.,  ic,  BE.   Co.,   27  Yt.  B70  ;  Bostmi 

Darling^.   Boston,    i&c.,    BE.    Co.,    11  and  Zowell  BE.  Co.  v,  Boston  and  Maine 

Allen  (93  Mass.),  295;  Gassv.  New  York,  BE.  Co.,  5  Gush.  375  ;  Boston,  &c.,  BB. 

<hc.,  BR.  Co.,  99  Mass.  220.  Corjx  v.  JFcstcrn  BE.  Co.,  14  Gray  253  ; 

-  Whether  this   is  so   in  the  United  Wylde  v.  Northern  BE..   Co.,  53  N.  Y. 

States  is  doubtful,   but  apparently  the  156 ;    Indianapolis,    etc.,    BE.    Co.    v. 

proposition  holds— see  Webb  v.  Portland,  Solomon,  23  Ind.  634. 
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suit  in 
Chanceiy  ; 


decision  and 
opinion  of  the 
Lords  Justices ; 


action  and 
decision  at 
law. 


traffic,  and  the  division  between  the  two  companies  of  the  tolls 
received  therefrom.  In  the  result  an  agreement  was  entered  into 
under  seal  between-  the  two  companies,  by  which  it  was  covenanted 
that  the  latter  company  should  have  the  use  of  the  line  of  the 
former  for  a  term  certain  at  stated  tolls,  according  to  the  tonnage 
carried ;  and  it  was  agreed  that  these  tolls  should  be  charged  on 
the  tolls  and  dues  of  the  company  who  had  the  use  of  the  line,  and 
that  upon  non-payment  the  other  company  might  take  and 
impound  such  tolls  and  dues,  and  deal  with  the  same  in  the  same 
way  as  with  distress  for  rent.  In  accordance  with  the  agreement 
the  G.  N.  Ry.  Co.  had  the  use  of  the  other  company's  line  for  a 
time,  hwt  refused  to  make  any  payments  in  respect  thereof 
Thereupon  a  bill  was  filed  ^  by  the  former  company  to  restrain  the 
G.  N.  liy.  Go.  having  the  use  of  the  line  from  dividing  their  funds 
among  their  shareholders  by  way  of  dividend,  until  the  amounts 
alleged  to  be  due  to  the  other  company  were  paid.  The  Court  of 
Chancery,  however,  declined  to  interfere  by  way  of  injunction,  but 
left  the  plaintiffs  to  proceed  by  action  or  distress  as  they  might  be 
advised.  But  though  the  Lords  Justices  declined  to  interfere, 
they  inclined  to  the  opinion — first,  that  a  railway  company  cannot 
legally  or  equitably  mortgage  its  undertaking  without  the  authority 
of  Parliament;  and,  secondly,  that  such  an  agreement  as  here  in 
question  was  not  a  contract  for  the  use  of  the  line,  nor  for  an 
apportionment  of  tolls  within  the  87th  section  of  the  Eailway 
Clauses  Act,  184.5,  8  &  9  Vict.  c.  20. 

An  action  was  then  brought  at  law,  and  the  Court  of  Exchequer 
Chamber  affirming  the  judgment  of  the  Court  below,  considered 
the  contract  to  be  not  only  in  other  respects  legal,  but  also  within 
the  powers  of  the  directors.^  "  It  is  a  contract,  the  object  of  which 
is,  and  by  which  it  is  provided,  that  the  plaintiffs  in  error  may 
pass  their  carriages  laden  with  coals  over  the  line  of  the  defendants 
m  error ;  and  so  far  as  its  purpose  and  general  stipulations  provide 
for  effecting  this,  it  is  clearly  a  contract  which  the  two  bodies  are 
competent  to  enter  into.  But  it  is  a  condition  imposed  on  which 
the  validity  of  the  contract  depends,  that  this  use  of  the  line  shall 
be  granted  on  payment  of  tolls."  And  the  Court  came  to  the  con- 
clusion that  the  payments  to  be  made  under  the  contract  were 
"  tolls  "  within  the  meaning  of  the  87th  section  of  the  Kailways 
Clauses  Consolidation  Act,  S  &  9  Vict.  c.  20. 

In  Q.  N.  liy.  Co.  v.  Manchestev,  l-c,  Ry.  Co.^  an   agreement 


1  3  Do  a.  M.  &  G.  r.70,  22  L.  ,T  (Cli  ) 
701. 

=  n  Ex.  ras,  2:1  l.  j.  (Ex.)  isu. 

3  5  Do  G.  &  Sni.  13S.     Compare  as  to 
ngrconicnts  for  running  powci-s,  Midlanci 


J^IJ.  Co.  V.  Amhergatc,  A-c,  liy.  Co.,  10 
Hare,  359  ;  Lancashire  <i;  Yorishirc  Ry. 
Co.  V.  EaU  Lancashire  2ii/.  Co.,  5  H.  L. 
C.  79?,,  25L.  J.  (Ex.)'27'8. 
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that  two  companies  might  mutually  use  the  railway  of  one  of  the 
companies  on  certain  specified  terms  was  held  good  as  being  con- 
sistent Avith  a  proper  user  of  the  railway  and  with  the  rights  of  the 
granting  compan3^ 

The  latest  decision  on  this  subject  is  that  of  Midland  Ry.  Co.  v.  Midland  Ry. 
Gr6ai  Westeim  Ry.  Go}  The  Hereford  Ry.  Co.,  whose  line  ran  into  -Western  Ry. 
the  defendant  company's  line  at  B.,  had  a  parliamentary  right  to  *^°- 
use  the  defendants'  station  at  B.  The  plaintiff  company  had 
running  powers  over  the  defendants'  line,  and  were  anxious  to  run 
trains  through  the  B.  station  over  the  Hereford  line.  The  Hereford 
Ry.  Co.  applied  to  parliament  for  power  to  lease  their  line  to  the 
plaintiffs,  but  through  the  opposition  of  the  defendants  the  proposed 
bill  was  thrown  out.  The  Hereford  Ry.  Co.  then  entered  into  an 
agreement  with  the  plaintiff  company  terminable  on  six  months' 
notice,  by  which  they  agreed  to  allow  the  plaintiff  company  to  use 
the  Hereford  line,  and  all  its  stations,  sidings,  &c.,  and  afford  them 
every  facility  for  so  doing ;  the  plaintiff  company  to  keep  the  line 
in  repair  and  appoint  and  pay  their  own  officers,  and  fix  the  rates 
and  fares  of  through  traffic,  paying  to  the  Hereford  Ry.  Go.  a  pro- 
portion of  the  through  rates  and  fares  by  way  of  commuted  toll : 
and  it  was  provided  that  if  the  Hereford  Ry.  Co.  should  desire  the 
plaintiffs  to  undertake  the  local  traffic  of  the  Hereford  line  the 
plaintiff  company  would  do  so,  paying  the  Hereford  Ry.  Co.  a 
proportion  of  the  fares.  The  plaintiff  company  under  this  agree- 
ment claimed  the  right  to  run  their  trains  over  the  defendant 
company's  j  unction  at  B.,  and  filed  their  bill  to  establish  the  right, 
which  the  defendants  resisted  on  the  ground  that  the  agreement 
between  the  plaintiff  company  and  the  Hereford  Ry.  Go.  was 
Ultra  Vires  and  illegal.  James  and  Mellish,  L.J.,  reversing  the 
decision  of  Romilly,  M.  E.,  held  that  the  agreement  was  not  Ultra 
Vires  or  illegal,  and  that  the  plaintiff  company  was  entitled  to  the 
relief  prayed. 

No  precise  test  exists,  no  fixed  line,  marking  off  legal  business  London, 
regulations  from  illegal  delegation  of  special  powers,  but  the  prin-   gouth-Coa&T 
ciples  set  forth  in  the  next  section  may  be  referred  to  for  this  %•  Co.  s-. 
purpose.     Here  may  be  mentioned  the  case  of  London,  Brighton,  South -Western 
&c.,  Go.  V.  L.  &  8.  W.  Ry.  Co.,^  as  illustrating  the  nature  of  agree-  -^y-  *^''- 

'  8   Ch.    841.     See  Mid.   My.  Co.   v.  v.  Lancashire  and  Yorkshire  By.  Co.,  1 

Manchester,  cbc,  Ity.   Co.,  22  L.  T.  (N.  Sm.   &  Gifl.    81 ;  and  Shrewsbury  and 

S.)  601  ;  Llanelly  Ry.  &  Dock  Co.y.L.  Birminglmm  By.   Co.   v.    Stom-    Valley 

&N.  W.  By.  Co.,  8  Ch.  942;  JVolver-  By.    Co.,   2  De   G,  M.  &  G.   866.      As 

hampton  and  Walsall  By.   Co.  v.  L.  &  to  the  import  of  an  arbitrator's  award, 

N.  W.  By.  Co.,  16  Eq.  433.    See  also  as  .see  Eastern   Union  By.   Co.    v.  Eastern 

to  the  efiect  of  acquiescence  by  one  com-  Counties  By.  Co.,   2  E.  &  B.  530,   22  L.     . 

pany    in    the     enjoyment    by   another  J.  (Q.  B.)  371.  Acquiescence, 

company  of  rights  of  user,  G.  iV.  By.  Co.  ^  4  De  G.  &  J.   362;  28  L.  J.  (Ch.) 
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ments  which  will  be  considered  not  to  come  under  the  head  of 
traffic  arrangements.  The  Brighton  Company  and  the  South- 
western Company  became  jointly  entitled  to  a  line  of  railway 
under  an  Act  of  Parliament  passed  in  1847,  by  which  this  joint  line 
was  placed  under  the  management  of  a  joint  committee.  By  this 
Act  it  was  provided  that  each  of  the  two  companies  might  use  the 
joint  line  for  all  purposes  necessary  for  the  traffic  of  the  same 
respective  company.  The  South- Western  Company  afterwards, 
without  parliamentary  authority,  entered  into  agreements  with  the 
Portsmouth  Company,  by  which  the  South-Western  Company  was 
to  have  the  exclusive  use  of  the  line  of  the  Portsmouth  Company, 
paying  £18,000  a  year.  On  bill  filed  by  the  Brighton  Company 
to  prevent  this  agreement  being  carried  out,  and  in  particular  to 
restrain  the  South-Western  Company  from  using  its  Landport 
station,!  it  was  decided  that  the  Act  of  1847  did  not  create  a  joint 
tenancy,  carrying  with  it  the  right  of  using  for  every  kind  of  traffic 
a  station  appurtenant  to  the  joint  line,  and  that  the  South-Western 
Company  had  no  right  to  use  the  Landport  station  except  for  what 
was  properly  traffic  of  that  company.  The  Court  also  held  that  the 
agreements  between  the  South-Western  Company  and  the  Ports- 
mouth Company  were  Ultra  Vires,  and  that  the  conveyance  of 
passengers  and  goods  imder  them  did  not  constitute  traffic  which 
could  be  considered  traffic  of  the  South-Western  Company  within 
the  meaning  of  the  Act  of  1847,  and  that  therefore  the  Brighton 
Company  were  entitled  to  an  injunction  restraining  the  South- 
Western  Company  from  using  the  joint  station  for  the  purposes  of 
any  traffic  destined  for  or  coming  from  the  Portsmouth  Railway  or 
any  part  thereof 

SUB-SECTION   III. — DIVISION   OF   TOLLS. 

203.  Agreements  for  apportioning  between  different  companies 
the  "  tolls  "  receivable  by  the  whole  of  them  collectively 
may  be  valid. 

Divlaionof  Whether  such  agreements  would,  apart  from  statutory  enact- 

toUs.  ment,  be  considered  good  is  doubtful-     Contracts  between  com- 

panies which  create  in  fact,  if  not  in  name,  partnerships,  are  void 

mi  ;  Fiiriicfs  ]:!/.  Co.  Y.  Sinilh,  IVeG.  Easteni     Union     Hy.     Co.     v.     Eastern 

k  Sill.  '2Bfl  ;  Shrtwshiinj,  ,i-c.,  J:i/.  Co.  v.  Coutitics  llij.  Co..  2  E.  &  B.  530. 
C/ir.tlri;,(r..l!!i.  Co.,:\  L.  T.  (O.  S.)  217,  -  Sit  ;»•,■  Lord  Ci-amvorth,  L.  C,  6  H 

■l:l:i;  ]M,nrar,;  dr.,  HI!.  Co.  v.  Erk liy.  L.  C,  IIJ;",,  mid  per  Lofd  Clielmslord,  L. 

('.;.,  6  C.  K  Ciic'Oii,  •iUH  C,  4  Do  G.  &  .T.  SCQ.     Comimre   Ohio, 

ITscoJsUlions         '  As  to  iigioom.ints  relating  to  t]i(!  use  <Lr.,   UK.    Co.  v.  Indiana,  dr.,  RR.   Co., 

of    stations,    see    Midland    Rij.    Co.  v.  h   Amer.    Law   l{eg.    (N.  S.)  733;    and 

ytiii.hnyali;    ]hi.     Co.,     10    Hari',    3.11)  ;  Ogdeiisiun/,    dr.,  lUi.    Co.   v.    Vermont 

Sliirwsburii,  dr.,  llij.  Co.  v.  Chr.sfcr,  dr.,  dr.,  RR.  Co.,  6  N.  Y.  Sup.  Gt.  (T   &  C  ) 

;,;,,/.   Co.,U   L.  T.    (0.   S.)    217,    133;  488,  49i  ;  and  see  mite,  p.  601,  n.  2. 
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on  the  double  ground  of  being  Ultra  Vires  and  also  contrary  to 

public  policy,  and  any  arrangement  for  the  division  of  tolls  must, 

it  is  presumed,  be  objectionable  upon  the  same  grounds.     With 

regard,  however,  to  railway  companies  it  is  expressly  provided  by 

8  &  9  Vict.  0.  20,  s.  87,  that  8  &  9  Vict. 

0.  20,  s.  87. 

"It  shall  1)6  lawful  for  the  company  from  time  to  time  to  enter  into  any  contract 

with  any  other  company,  being  the  owners  or  lessees,  or  in  possession  of  any  other 

railway,  for  the  passage  over  or  along  the  railway,  by  the  special  Act  authorised  to  be 

made,  of  any  engines,  coaches,  waggons,  or  other  carriages  of  any  other  company,  or 

which  shall  pass  over  any  other  line  of  railway,  or  for  the  passage  over  any  other  line 

of  railway  of  any  engines,  coaches,  waggons,  or  other  carriages  of  the  company,  or 

which  shall  pass  over  their  line  of  railway,  upon  the  payment  of  such  tolls  and  under 

such  conditions  and  restrictions  as  may  be  mutually  agreed  upon  ;  and  for  the  purpose 

aforesaid  it  shall  be  lawful  for  the  respective  parties  to  enter  into  any  contract 

for  the  division  or  apportionment  of  the  toUs  to  be  taken  upon  their  respective 

railways." 

What  will  be  "  tolls "  within  the  meaning  of  this  section  is  by  What  are  tolls. 
no  means  clear;  the  authorities  on  this  point,  as  upon  so  many 
others  in  connection  with  Ultra  Vires,  being  very  conflicting.  It 
would  seem  that  any  payment  of  money,  whether  a  lump  sum  or 
not,  in  consideration  of  the  conveyance  or  passage  over  the  line  of 
the  contracting  company,  of  goods  or  passengers,  is  a  "  toll," 
although  the  payment  be  not  calculated  by  reference  to  the 
number  of  individuals  or  separate  articles.^  But  a  fixed  dividend  Fixed  dividend 
upon  the  capital  of  either  of  the  contracting  companies  payable 
under  an  agreement  is  not  so.^  The  best  cases  illustrative  of  this 
point  are  those  arising  out  of  the  agreement,  which  has  already 
been  referred  to  and  commented  upon,^  made  between  the  Great 
Northern  Ry.  Co.,  and  the  South  Yorkshire  Ry.  and  River  Dun 
Co.* 

SECTION   III. — VOID   CONVENTIONS. 

1.  Public  Interests. 

Before  considering  the  general  subject,  it  may  be  well  to  set 
forth  a  principle  which  has  been  in  various  shapes  enunciated  by 
English  coiirts,^  and  which  may  be  thus  expressed, — 

204.  In  determining  whether  a  given  traffic  arrangement  be 
or  be  not  valid,  no  attention  will  be  paid  to  any  so- 
called  public  interests.*" 

1  G.  N.  liy.   Co.   V.  South   Yorkshire      Eastern  Counties  Ry.  Co.,   21  L.  J.  (C. 
Ry.  &  River  Dun  Co.,  9  Ex.   55  in  the       P.)  23. 
Exchequer  Chamber.  •'  Compare  ante,  pp.  386,  478. 

2  Simpson  v.  Denison,  10  Hare,  51.  ^  In  the  United  States,  however,  in  all 
^  See  ante,  pp.  601-2.  cases  where  the  objects  or  purposes  for 
■•  See  aho ^East  Anglian  Ry,   Co.  v.       which  a  corporation  exists  are  " public, " 


not  a  toll. 
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Agreements  It  has  often  been  considered  that  all  such  arrangements  as  lessen 

atteoting  public    ,,  „  .   .  .,,        ,  i  i       -xi        x 

interests.  the  amount  of  competition  are  illegal,  on  the  ground,  without  more, 

that  the  public  is  thereby  put  at  a  disadvantage.  It  has  been  said 
that  at  least  railway,  if  not  all  statutory,  companies,  do  not  exist  for 
their  own  advantage  merely,  but  that  the  public  has,  as  it  were,  a 
vested  interest  in  their  objects  and  privileges,  to  the  extent  of 
having  the  right  to  say  that  under  all  circumstances  cheapness  of 
locomotion  shall  be  especially  sought  after.  What  reliance  is  to 
be  placed  on  such  assertions  is  to  be  gathered  from  the  following 
opinion  of  Page-Wood,  V.-C.^ :  "  I  see  nothing  in  the  alleged  injury 
to  the  public  arising  from  the  prevention  of  competition.  I  find 
no  indication  in  the  course  taken  by  the  legislature  of  an  intention 
to  create  competition  by  authorising  various  lines.  From  my  own 
experience  in  Parliamentary  committees,  I  should  rather  be  dis- 
posed to  say  that  the  legislature  wisely  inclined  to  avoid  authoriz- 
ing the  construction  of  two  lines  which  would  necessarily  compete 

with  one  another Except  by  fixing  a  maximum  rate 

of  tolls,  and  as  far  as  practicable  a  maximum  amount  of  profit,  the 
legislature  has  imposed  no  conditions  in  favour  of  the  travelling 
public." 

To  these  restrictions  may  be  added  this — that  the  legislature 
has  in  the  case  of  railway  companies  required  that  the  charges 
shall  be  levied  upon  all  persons  using  the  railways  equally  as 
nearly  as  can  be  having  regard  to  the  requirements  of  the  persons.^ 

2.  Delegation  of  Poicers. 

This,  after  cases  of  pure  absolute  illegality,  is  the  simplest 
example  of  arrangements  which  are  bad.  Whether  considered  as 
being  Ultra  Vires  or  as  illegal,  on  either  ground  they  are  equally 
objectionable.  These  have  been  considered  in  the  last  chapter, 
where  it  was  shown  that  the  proposition  holds  without  qualification 
that  corporations  may  not  give  up  to  others  the  control  of  their 
special  powers  or  of  their  undertakings,  whether  on  pretence  of 
business  conventions  or  otherwise. 

3.  Partnership  Agreements} 
205.  Agreements  between  companies  which  create  or  which 
are  in  the  nature  of  a  partnership  between  the  parties 
thereto  are  void.* 

llio  rule  is  tlio  exact  contrary  of  this  =  Ercrshcd  v.  L.  &  N.  W.  Ry.  Co     3 

proposition— all  the  proceedings  of  suck  Q.  B.  D.  134  ;  Dcnohy  Maui  CoilieryCo. 

eorporations  will  be  strictly  scrutinixeil,  v.   3[.    S.   <C-   L.  Ity.    Co     11   App    97  • 

and  will  be  vnlidor  not  according  as  they  Zircij.vul  Com  Trade  Assoc,  v.  i.'cfc  N. 

are  lionelicial  or  not  to  the  public.  ]V.  };,/,  Co.,  1891.  1  Q.  B.  120.' 

'  ti   J.   &  H.   103;    30   h.    J.   (Ch.)  »  Compare  aufc,' p.  155." 

^'-^-  ■"  Similarly  laid    down  in  Mw   York 
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Of  course  any  corporation  may  by  statute  be  empowered,  and 
a  mercantile  corporation  by  its  constating  instruments  may  be 
expressly  authorised,  to  enter  into  these  arrangements. 

It  has  just  been  seen  that  certain  kinds  of  agreements  for  the  Agreements 
division  of  the  receipts  obtained  by  different  companies  in  fixed   or^at'ng  , 

'■  .     •'  ^  .  partnership. 

proportions  between  such  companies  are  allowable ;  but  (subject  to 
the  qualification  just  mentioned,  i.e.,  where  there  is  express  autho- 
rity to  make  partnership  arrangements)  it  is  only  such  agreements 
which  can  be  upheld. .  Others  which  closely  resemble  these  are 
improper,  as  establishing  a  partnership  between  the  companies 
concerned,  and  consequently  producing  a  transfer  of  the  powers,  of 
one  to  another,  i.e.,  control  by  one  of  the  other.  Reference  has 
already  been  made  to  these  agreements,  and  their  illegality  is 
indicated^  in  the  judgments  in  the  authorities  cited  in  the  last 
few  pages,  as  illustrating  the  nature  of  legal  conventions  of  this 
description. 

These  arrangements  must  be  considered  from  two  sides 
according  as  they  affect  the  parties  to  them  only,  or  also  third 
parties. 

First, — as  to  agreements  in  the  nature  of  partnership,  viewed  with  (i)  Considered 
respect  to  the  immediate  parties  thereto  only.     Perhaps  the  lead-  to'thelmme-"^ 
ing  case  on  this  point  is  that  of  Charlton  v.  Newcastle  <f;  Carlisle  diate  parties. 
Ry.  Co.,"  where  the  arrangement  was  held  to  constitute  a  partner-  Charlton  ii. 
ship.    The  heads  of  the  agreement  here  in  question,  made  between  Carlisle  By. 
the  Newcastle  d  Carlisle  Ry.  Co.  and  the  N.  E.  Ry.  Co.,  provided  ^°" 
shortly  that  the  two  railways  should  be  amalgamated  on  the  prin- 
ciple of  each  company  receiving  a  pi-oportion  ^  of  the  net  receipts, 
and  out  of  such  proportion  paying  their  own  debts,  dividends  on 
share  capital,  and  other  special  charges ;  that  the  rolling-stock  and 
works  belonging  to  the  two  companies  should  become  joint  pro- 
perty ;  that  the  gross  receipts  of  the  two  lines  should  be  charged 
with  the  total  working  expenses ;  and  so  on.     Page- Wood,  V.-C, 
said  :  "  It  is  plain,  in  this  state  of  things,  that  the  companies  are 
desirous  of  doing  that  which  the  law  will  not  allow  them>  to  do ;  or 
at  all  events  to  go  as  near  to  the  object  which  they  have  in  view 

and  Slmron  Canal  Co.  v.  Fulton  Bank,  Ontario  Salt  Co.  v.  Merchants  Salt  Co., 

7  "Wend.  412  ;  Fearce  v.  Madison,   tte.,  18  Grant  (Upper  Can.  Chy.,  1871),  541  ; 

ER.  Co.,  21  How,  441  ;  Marine  Bank  v.  ante,  p.  494. 
Ogden,  29  111.  248.  '■>  See    McDonald    v.     Upper    Canada 

'  Andante,  p.  155,  in  reference  more  Mining  Co.,  15  ibid.,    179,   where  the 

especially  to  registered  companies.  usual  mode  of  remunerating  the    dis- 

-  5  Jur.  (N.  a.)  1096;  Jix  parte  British  coverer  of  a  mining  location,  being  to 

Nation  Ass.  Assoc,   8  0.  D.   679,  ante,  give  him  a  share  or  partnership  interest    p^irtnershiti 

p.    155;    London    Financial  Assoc,  v.  in  the  same,  it  was  held  not  to  be  Ultra    • '  f«   f  >, 

Kelk,  26  0.  D.   107.     Compare  Morris  Vires  of  the  defendants  to  make  such  an    cngto 

Run  Coal  Co.  \.  Barclay  Coal  Co.,  ante,  agreemeut  with  the  plaintiff, 
p.  494,  where  the  facts  are  given  ;  and 
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as  the  law  will  allow  them ; "  and  he  accordingly  made  an  order 
restraining  the  companies  from  acting  upon  the  proposed  agree- 
ment.^ 

With  respect  to  the  Shreivsbury  Cases — as  to  the  legality  of  the 
agreement  therein  in  question  there  was  decidedly  a  majority  of 
legal  opinion — Page-Wood,  V.-C,  has  stated:  "The  agreement, 
moreover,  was  to  constitute  a  complete  partnership  in  every  sense, 
because  the  whole  profits  over  the  specified  lines  were  to  be  divided 
in  fixed  proportions."^ 
United  States.  This  principle  holds  equally  in  the  United  States.  Thus  in 
WJiittenton  Mills  v.  Upton,^  the  Supreme  Court  of  Massachusetts 
said :  "  The  second  section  of  c.  38  of  the  Revised  Statutes  pro- 
vides, that  the  business  of  every  such  manufacturing  corporation 
shall  be  managed  and  conducted  by  the  president  and  directors 
thereof,  and  such  other  officers,  agents,  and  factors  as  the  company 
shall  think  proper  to  authorise  for  that  purpose.  It  is  plain  that 
the  provisions  of  this  section  cannot  be  carried  into  effect,  where  a 
partnership  exists.  The  partner  may  manage  and  conduct  the 
business  of  the  corporation  and  bind  it  by  his  acts.  In  so  doing, 
he  does  not  act  as  an  ofiicer  or  agent  of  the  coi"poration,  by  autho- 
rity received  from  it,  but  as  a  principal  in  a  society  in  which  all 
are  equals,  and  each  capable  of  binding  the  society  by  the  act  of 
its  individual  will  ....  The  power  to  form  a  partnership  is  not 
only  not  among  the  powers  granted  expressly  or  by  reasonable 
implication,  but  is  wholly  inconsistent  with  the  scope  and  tenor 
of  the  powers  expressly  conferred,  and  the  duties  directly  imposed 
upon  a  manufacturing  corporation  under  the  legislation  of  the 
commonwealth."  * 

1  lu  reference  to  the  distinction  be-  the  hiw  allows,  to  meet  the  scheme  as 

twecu  arrangements  amounting  to  part-  nearly  as  ive  can,   and  wo  will  likewise 

norship  and  such  as  merely  provide  for  a  say  the  tolls  shall  be  diminished  hy  the 

division  of  the  tolls— which  may  be  good,  one  company  or  the  other,  so  as  to  make 

as  already  seen— the  Vice-ChanceHor  ob-  the  net    profits   received   by   the  other 

served  (6  Jur.  N.  S.  1099) :   "The  agree-  company  as  nearly  as  possible  one-tenth 

montitselfisoneofanextremelysnspicious  arid    nine  -  tenths  of  the  gross    profits 

character  on  the  face  of  it.     They  intend  received  by  the  two.     AVe  cannot  anree 

to  go  a  step  farther— and   that  not   an  to  have    a  profit-and-loss  account ;  °the 

unimportant  one— than  that  agrecnient  law  will  not  allow  us  to  do  it  directly 

whicli  has   been  held  vnlid  by  the  Court  but  so  far  as  we  can  by  the  mechanism 

of  Exchequer  Chamber  in  the  case  of  the  of  tolls,   we  will  arrange  to  do  it  ■  and 

South  Ym-hshur.  .O  Rnxr  Vim  Co.  \.  If.  there   shall   be   a   sliding   scale  of  tolls 

N.   Ry.   Co.,    9  Ex.   642.     They  go  this  \\hieh  shall  be  adjusted  to  make  a  profit- 

ste]!  farther  :  having  recited  the  heads  of  and-loss  contract."  Eindino-  a  contract  in 

aiualgnniation,  by  which  the  intention  of  that  form,   and    the    parties  bein"  con- 

iiU  jmrties  is  that  tliore  shall  be  a  clear  victed    of    an    illegal    act   in   the  iii-st 

imrtncrship   between  the  companies  so  instance,  lam  bound  to  restrain  them 

lav  as  the  law  will  allow  ;  and  that  the  from  doing  anything  which  will  amount 

total  profits  of  the  two  companies  shall  to  an  illegal  contract  for  the  future  " 
be  thrown  iiilo  one  fund,  and  then  the  =  2  J.   &  H.   ]14  ;  compare  ante,  pp 

net  ]n-olita  divuled  between  tlio  two  com-  4S3-4    498-9 

panics,   which   would  be  clearly  illegal,  »  10  Gray '(76  Jlass.),  582,  596-7 

they  say  :   '  What  we  will  do  is  fhis--we  •<  The  language  of  the   statute  under 

vMll  adjust  the  bargain  for  tolls,  which  which  this  case  is  decided,  is  not  pccnliav 
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In  some  of  the  cases  a  distinction  is  attempted  to  be  drawn  (1)  Attempted 
where  one  of  the  parties  is  a  private  individual,  (2)  where  the  of" the  pi'in"^ 
objectionable  agreement  has  been  actually  carried  out.  Thus  in  <''?''=• 
Catskill  Bank  v.  Gray}  it  is  said,  "  Strictly  perhaps,  corporations 
should  be,  and  are,  restricted  from  contracting  partnerships  with 
individuals  or  corporations,  and  as  between  the  parties  to  the 
contract,  acting  upon  equal  knowledge,  a  question  of  validity 
might  be  raised ;  but  a  corporation  may  contract  with  an  indi- 
vidual in  furtherance  of  the  object  of  its  creation,  the  effect  of 
which  contract  may  be  to  impose  upon  the  company,  as  respects 
the  communitj-,  the  liabilities  of  a  partner.  I  cannot  think  that  a 
corporation  may  so  shape  its  contracts  relating  to  the  business  for 
which  it  was  incorporated,  as  to  share  jointly  with  an  individual 
in  the  profits  of  such  business  ;  subtract  its  interest  in  the  profits 
from  the  fund  on  which  the  creditors  of  tlie  concern  had  a  right  to 
rely  for  the  payment  of  the  debts  due  to  them  ;  and  when  called 
upon  by  such  creditors,  be  permitted  to  escape  liability  altogether, 
on  the  ground  that  the  profits  were  realised  as  the  partner  of  an 
individual,  which  relation  the  corporation  could  not  legally  occupy. 
I  know  of  no  sound  reason  why  a  corporation,  more  than  an  indi- 
vidual, who  participates  in  the  profits  as  such  of  a  particular 
business  in  which  it  may  lawfully  engage,  should  not  be  holden 
liable  to  the  public  for  losses." 

But  it  is  submitted  that  such  distinctions  are  untenable.  It  is 
indeed  more  than  doubtful  whether  the  Court  really  means  that 
such  agreements  ever  can  be  other  than  Ultra  Vires,  and  therefore 
invalid.  Probably  nothing  more  is  to  be  inferred  from  the  expres- 
sions in  this  and  other  cases,  than  the  tendency,  of  which  there 
are  numerous  illustrations,  of  the  United  States  judges  to  refuse 
to  permit  a  plea  of  Ultra  Vires  to  be  set  up  when  the  affair  ,is 
over,  and  all  that  remains  to  be  done  is  the  process,  doubly 
disagreeable  to  many  corporations,  of  payment. 

Secondly — ^as  regards  third  parties,  that  is  parties  other  than  (2)  As  regards 
those  actually  entering  into  the  partnership  arrangement.  No  tl^'^d  parties. 
doubt  such  an  arrangement,  if  bad  at  all,  is  bad  as  regards  every- 
one. Therefore  persons  contracting  with  the  united  corporations 
on  the  faith  of  and  knowing  the  arrangement,  would  probably  be 
unable  to  enforce  such  contract.  Seldom,  however,  does  this 
happen.  Outsiders  merely  know  of  arrangements  for  receiving 
or  forwarding  traffic,  &c.  They  become  customers  of  agents  acting 
under  such  arrangements.     Therefore  in  most  instances  they  can 

to  Massachusetts,  nor  to  manufacturing      to    all    kinds    of    commercial    corpora- 
companies,    but   similar  provisions   are       tions. 
found  in  the  States  generally,  in  regard  '  14  Barb.  471,  479. 
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sue  either  those  agents  personally,  or  through  them  the  corpo- 
rations separately,  since  the  corporations  would  be  estopped  from 
setting  up  their  own  misdeeds.  This  has  been  expressly  so  decided 
where  a  passenger  was  injured  on  the  lines  of  corporations  who  had 
entered  into  an  invalid  agreement  of  this  kind.i 


Whether 
companies 
may  contract 
not  to  carry 
on  their 
enterprise. 


4.  Indirect  Assistance  to  Others. 

It  has  already  been  repeatedly  seen  that  corporations  may  not 
in  any  way  become  interested  in  or  connected  with  the  concerns 
of  others" — they  may  not  join  in  the  business,^  they  may  not 
assist  the  applications  to  Parliament,*  they  may  not  use  their 
powers  =  for  the  advancement,  of  other  persons  or  corporations. 
This  principle  has  already  been  considered  as  affecting  the  validity 
of  partnerships.  It  holds  equally  when  applied  to  less  important 
transactions.  The  difficulty  may  and  does  often  arise  whether  or 
not  a  given  arrangement  is  in  reality  only  the  rendering  of 
assistance  to  third  parties. 

206.  Agreements  by  corporations  not  to  exercise  their  powers 
or  otherwise  continue  their  enterprise  are  as  regards 
public  corporations  invalid,  but  as  regards  semi-public 
corporations  apparently  good  in  Great  Britain ;  but  in 
either  case  void  in  the  United  States. 

This  is  a  development  of  the  principle  as  to  rendering  assistance. 
It  is  the  rendering  assistance  passively  by  not  doing  what  a  corpo- 
ration is  fully  capable  of  doing.  There  is  no  positive  English 
decision  either  way,"  but  on  the  point  in  Lancaster  tt'  Carlisle  By. 
Go.  V.  L.  &  if.  W.  Ry.  Go.,i  Page- Wood,  Y.-C,  thus  observed, 
"  With  reference  to  the  stipulation  on  the  part  of  the  defendants 
to  abstain  from  running  on  a  certain  portion  of  their  line,  there  is 
no  manifest  duty  imposed  upon  a  company  of  being  carriers  upon 
every  portion  of  their  line.  They  might,  if  they  liked,  abstain 
from  carrying  altogether;  and,  assuming  them  to  abstain  alto- 
gether, I  apprehend  the  public  interest  would  be  sufficiently 
secured  by  the  clause  in  the  General  Kailway  Act,  that  every 
person  shall  be  able  to  pass  on  paying  toll.  That  is  a  public  rio-ht, 
and  whether  tho  defendants  will  or  will  not  carry  traffic  over  a 
jmrticular  portion  of  the  line  in  competition  with  another  company. 


'  lllssdl  V.  Mkhigan  Southern,  d-c, 
nil.  Cos.,  22  N.  Y.  258  ;  see  ante,  pp. 
40,  44,  438. 

-  Statutory  powers  in  this  behalf  apart. 

"  See  ante,  pp.  153-4. 

■*  Ante,  pp.  a9li-7. 

"  Attic,  pp.  4? 3-4. 


»  See,  however,  Ayr  Harbour  Trustees 
V.  OswaH,  8  App.  623,  the  judgments  in 
winch  appear  to  be  general,  i.e.,  to 
apply  to  all  privileged  corporations  and 
not  to  bo  limited  to  the  case  of  public 
bodies. 

'  2  K.  &  J.  293,  301. 
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I  have  not  yet  heard  anything  which  satisfies  me  that  such  an 
arrangement  would  be  illegal." 

The  cases  which  have  decided  that  agreements  to  allow  runninsr 
powers  are  good  are  to  the  same  eflfect,  such  agreements  con- 
taining the  implied  stipulation  that  the  granting  company  will 
jwo  tanto  not  use  its  line  and  powers  so  as  to  interfere  with  the 
agreement. 

In  the  United  States  the  contrary  would  seem  to  be  decided, 
apparently  on  the  principle  which  has  been  there  laid  down,  though 
now  it  is  very  much  questioned,  that  "  public  "  companies  must 
oiolentes  volentes  exercise  their  special  privileges.^  Thus,  a  con- 
tract by  which  one  railroad  company  is  to  discontinue  running  on 
part  of  its  line,  and  another  is  to  prevent  the  extension  of  the  road 
of  a  third,  which  would  interfere  with  the  business  of  the  first,^ 
and  a  contract  by  the  owners  of  a  railway,  to  be  made  under  an 
act  of  incorporation,  with  the  owners  of  a  rival  railway,  not  to 
continue  such  road  beyond  a  certain  point,  have  respectively  been 
held  void.^ 

It  is  very  questionable,  however,  whether  any  and  every  agree- 
ment by  railway  and  similar  companies  to  give  to  some  corporation  or 
person  exclusive  rights  with  respect  to  their  lines  or  the  user  thereof 
is  not  necessarily  bad,  e.g.,  an  agreement  to  allow  the  sole  use  of  the 
lines,*  or  to  build  a  station  in  a  particular  spot  and  not  elsewhere." 

5.  Monopolies. 

207.  All  arrangements  savouring  or  tending  to  the  creation  Monopolies. 
of  monopolies  are  void. 

Monopolies  are  void  at  Common  Law,  even  when  granted  by 
the  Crown.  It  requires  in  England  the  concurrence  of  the  whole 
legislature  to  legitimate  them;  but  in  the  United  States  even 
this  would  be  insufficient,  except  and  so  far  as  the  monopoly 
contemplated  would  result  to  the  general  public  benefit,  e.g., 
patents. 

People,  however,  seldom  devise  a  manifest  monopoly.  But 
arrangements  of  any  kind  which  really  amount  to  such  are  bad. 
It  has  already  been  seen^  that  any  forestalling  of  the  markets,  or  Forestalling. 

^  See,  towever,  ante,  pp.  491-2.  one.     Compare  DooUn  v.  Ward,  C  John, 

"  State  V.   H.  &  N.  H.  IIB.  Co.,  29  194  ;  Hooker  v.    Fandewater,  4  Denio, 

Conn.  538.  349  ;  Stanton  v.  Allen,  Hibid.  434  ;  Hood 

3  Vermont  d;  Mass.  Jill.   Co.  v.  Fitch-  v.  New  York,  i-c,  SH.  Co.,   22  Conn. 

iurg  BR.    Co.,    14  Allen,    462.      The  501. 

judgment  in  Hartford,  dec.,  BR.   Co.  v.  ■•  Ante,  p.  495,  ii.  1. 

NewYorlc,  <&c.,  BR.  Co.,   (3  Eob.  411),  *  Williamson  v.  Chicago E.  I.,  &e..  By. 

where  a  contract   of    the  kind    above  Co.,  36  Amer.  206,  63  Iowa,  126. 

considered  was  set  aside,    is  a  useful  ^  Anie,  p.  493. 
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BUSINESS   CONVENTIONS. 


Agreements 
control  the 
markets  ; 


to  submit  to 
control  of 
others  ; 


to  give 

exclusive 

privileges. 


any  proceedings  which  tend  to  place  the  entire  control  of  a  trade, 
generally  or  in  particular  districts,  in  the  absolute  power  of  a  few 
hands  to  the  exclusion  of  competition,  are  void  for  all  purposes. 
to  This  is  only  one  instance.  There  are  numerous  others.  The 
principle  extends  wider.  It  applies  in  the  case  of  corporations  to 
and  strikes  with  invalidity  many  proceedings  which  if  transacted 
by  ordinary  individuals  would  be  perfectly  good.  Private  persons 
have  unfettered  liberty  as  to  putting  together  their  own  means, 
property,  capacity,  rights.  Corporations  may  not  do  the  like  with 
their  peculiar  rights,  franchises,  and  privileges.  They  may  not 
make  partnerships.  But  more  than  this — the3'-may  not  enter  into 
any  arrangements  which  will  in  the  result  put  under  the  control 
and  direction  of  one  conjoint,  united,  governing  body,  the  several 
rights,  franchises,  and  privileges,  which  have  been  granted  severally 
and  separately  to  different  corporations  for  their  own  special  and 
particular  behoof.^ 

Thus  in  Sandford  v.  RR.  Co.,^  it  was  decided  that  a  railroad 
company  cannot  give  to  an  express  company,  by  contract,  the 
exclusive  privilege  of  transporting  express  matter  on  passenger 
trains.  The  Court  said :  "  The  power  to  regulate  the  transporta- 
tion on  the  road,  does  not  carry  with  it  the  right  to  exclude  any 
particular  individuals,  or  to  grant  exclusive  privileges  to  others. 
Competition  is  the  best  protection  to  the  public,  and  it  is  against 
the  policy  of  the  law  to  destroy  it,  by  creating  a  monopoly  of  any 
branch  of  business.     It   cannot  be  done   except   by  the  clearly 

expressed  will  of  the  legislative  power A  regulation  to  be 

valid  must  operate  on  all  alike.  If  it  deprives  any  persons  of  the 
benefits  of  the  road,  or  grants  exclusive  privileges  to  others,  it  is 
against  law  and  void."  ^ 


SECTION   IV.— AGREEMENTS   SPECIALLY   ULTRA   VIRES. 

208.  Particular  clauses  or  stipulations  in  an  agreement  which 
are  Ultra  Vires  are  void  ;  and  if  the  agreement  is  one 
and  indivisible,-'  they  will  vitiate  the  whole ;  and  so 
also  if  an  agreement  is,  though  in  itself  unobjectionable, 
for  an  Ultra  Vires  object,  it  will  be  void. 


'  Ante,  yp.  48-1-9  ;  seo  Clitir!i:.i  Him- 
Bridge  Y.  M'armi  Briilij,;  11  Pot.  420; 
darricr  v.  Ooncord  Itli.  Corp.,  48  N.  H. 
321. 

-'  24  roini.  37S,  382-3.  So  a  con- 
tract between  the  Maine  Central 
liailroad  Co.  auil  tlio  Eastoru  Express 
Co.,  giving  to  the  latter  the  use  of 
a  separate  apartment  in  a  oar  attached 
to  each  passenger  train,  and  excluding 
all  other  express  companies  from  simi- 


lar privileges,  was  declared  void  in  Neio 
£ngland  JiV/n-css  Co.  v.  Maine  Central 
IIR.  Co.,  57  Me.  188. 

^  Compare  p.  495,  n.  1. 

■*  Secus,  if  the  agreement  is  divisible 
and  the  objectionable  portion  can  be 
eliminated,  Odessa  Tramimys  Co.  v 
Mendel,  8  C.  D.  23.';.  See  generally  on 
this  subject,  post,  part  v.  chap.  i. 
sect.  V. 
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Besides  the  general  objections  already  iadicated  in  this  Chapter, 
to  which  a  business  convention  may  be  obnoxious,  there  are  of 
course  very  many  other  special  matters  which  may  render  it 
equally  objectionable.  Whatever  is  Ultra  Vires  or  illegal  in  any 
shape  or  upon  any  ground  is  not  enforceable.  Consequently,  a 
clause  or  stipulation  admitted  to  be  such  is  bad. 

The  latter  part  of  the  proposition  is  well  illustrated  by  the  case 
of  Hattersley  v.  Earl  of  Shelburne}  Here  a  railway  company 
entered  into  an  agreement  to  lease  their  line  to  another  company. 
The  agreement  contained  provisions  which  were  legal  and  others 
which  were  Ultra  Vires,  but  an  application  was  to  be  made  to 
Parliament  for  power  to  carry  out  such  provisions  as  should  be 
Ultra  Vires.  It  was  held  that  as  che  agreement  provided  for  a 
number  of  things  to  be  done  which  were  all  for  the  purpose  of 
accomplishing  a  certain  object  that  was  Ultra  Vires,  the  parties 
had  no  right  by  virtue  of  that  agreement,  until  they  had  obtained 
the  authority  of  Parliament,  to  do  even  those  acts  which  indepen- 
dently of  the  agreement  they  did  not  require  the  authority  of 
Parliament  to  do. 

1  31L.  J.  (Ch.)873.      , 
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Novation. 


In  Roman  law. 


Conditions  of 
novation  ; 


SECTION   I. — NOVATION. 

Many  important  cases  relating  to  Ultra  Vires  have  arisen  on 
the  amalgamation  of  corporations.  In  these  cases  the  rights  and 
liabilities  of  the  parties  conceraed  have  to  a  great  extent  depended 
upon  the  principles  of  novation.  These  principles  in  substance 
are  taken  from  Roman  Law. 

"Novatio  est   prioris    debiti   in    aliam  obligationem  transfusio 
atque  translatio  :  hoc  est,  cum  ex  prascedenti  causa  ita  nova  consti- 
tuatur  ut  prior  perimatur.''^     This  is  Ulpian's  well-known  defini- 
tion of  Novatio — "  the  transfer  of  an  already  existing  claim  into 
another  obligation."     No  matter  what  was  the  nature  of  his  prior 
claim,  even  though  it  were  one  which  could  not,  for  want  of  a 
"  causa,"  be  enforced,  either  at  law  or  in  equity,  yet  it  could  be 
•the  subject  of  a  "novatio,"  that  is,  it  was  sufficient  to  form  the  con- 
sideration of  a  new  contract—"  qualiscunque  igitur  obligatio  sit 
quae  proecesslt,  novari  verbis  potest,  dummodo  sequens  obligatio  aut 
civiliter  teneat  aut    naturaliter ;   utputa  si  pupillus  sine  tutoris 
auctoritate  promiserit." 

The  only  conditions  were,  first,  that  neither  the 
nor  the  substituted  agreement  should  be  illegal;  and  secondly, 
that  there  should  have  been  the  intention  to  work  a  novation — 
"  dummodo  sciamus  novationem  ita  demum  fieri,  si  hoc  agatur, 
ut  novetur  obligatio — novationem  fieri,  si  modo  id  actuvi  sit  ut 
novetur."  This  latter  condition  is  as  important  as  the  former,  and 
is  many  times  repeated. 


original  claim 


>  Dig.  46,  2,  1  pr. 
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The  result  in  every  case  was  that  the  former  obligation  was  efeot  of. 
destroyed — "licet  posterior  stipulatio  inutilis  sit,  tamen  prima 
novationis  jure  toUatur.''^  As  a  necessary  consequence  the  creditor 
might  be  deprived  of  his  remedy — the  former  claim  was  gone  by 
the  novatio,  the  substituted  one  might,  as  in  the  instance  above 
given  of  the  ward  acting  without  his  guardian's  interposition,  be 
merely  "  naturalis,"  i.e.,  binding  in  morality  only. 

The  principles  so  enunciated  are  substantially  the  same  in 
English  Law  when  questions  arise  whether  or  not  the  rights  which 
parties  had  under  one  agreement  or  series  of  agreements  have 
been  modified  or  "novated"  by  subsequent  agreements  entered 
into  by  these  parties,  often  with  the  addition  of  new  parties, 
intended  by  them  to  replace — or  which,  apart  from  any  such 
intention  do  by  effect  of  law  replace — in  whole  or  in  part  the  old 
agreements  and  the  rights  based  on  them. 

Accord  and  satisfaction  in  their  various  forms  are  instances  of 
novatio.  Take  for  example  the  case  where  a  negotiable  instru- 
ment is  taken  in  satisfaction  and  discharge  of  a  cause  of  action 
arising  from  a  simple  contract  or  a  tort.  In  such  case  the  original 
right  is  gone,  and  the  taker  of  the  instrument  has  to  look  to  the 
instrument  alone,  and  the  maker  or  acceptor  of  it,  for  payment.^ 

Other  frequently  occurring  examples  of  novation  are  where,  on  Other 
the  total  dissolution  of  a  partnership,  the  existing  liabilities  and  noyation 
assets  are,  by  arrangement  with  creditors  and  on  due  notice  to  the 
debtors,  transfeiTed  to  one  or  more  members ;  or  where,  on  the 
partial  dissolution,  by  the  withdrawal  of  some  member,  they  are 
in  like  manner  transferred  to  those  who  remain  and  continue  the 
business.  As  stated  by  Parke,  B.,  in  Hart  y.  Alexander^ : — "I 
apprehend  the  law  to  be  now  settled,  that  if  one  partner  goes  out 
of  the  firm,  and  another  comes  in,  the  debts  of  the  old  firm  may, 
by  the  consent  of  all  the  three  parties  (the  creditors,  the  old  firm, 
and  the  new  firm),  be  transferred  to  the  new  firm."  All  that  it  is 
requisite  to  prove  is  the  consent  of  all  partie.s — of  the  creditors 
to  discharge  the  late  or  old  firm,  of  the  new  firm  in  order  to  charge 
them.* 

But  the  most  important  instances  in  connection  with  the 
subject  of  Ultra  Vires,  are  those  which  arise  upon  the  so-called 
amalgamation  of  corporations  in  determining  the  rights  of 
members  iu,  or  creditors  of,  either  of  the  corporations  concerned 
in  the  amalgamation. 

1  Inst.  Bk.  3,  29,  3.  •"  See  Thompson  v.  Ferciml,  3  N.  & 

=  Ooldshede  v.  Cottrell,  2  M.  &  W.  20  ;  M.  167,  5  B.  &  Ad.  925  ;  Lyth  y,  AuU,  7 

Sibru  V.  Tripp,  15  M.  &  W.  23.  Ex.  669,  21  L.  J.  (Ex.)  217. 
3  2  M.  &  W.  484,  493,  7  C.  &  P.  746. 
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SECTION   II. — PERFECT  AMALGAMATION. 

The  idea  commonly  attached  to  the  term  " amalgamation "  in 
connection  with  corporations,  is  very  simple,  viz.,  the  absorption 
of  one  corporation  by  another,  the  former  being  ifso  facto 
destroyed,  and  its  members  relieved  and  deprived,  both  indivi- 
dually and  collectively,  from  and  of  all  existing  liabilities  and 
rights,  save  such  as  have  been  expressly  reserved  to  them  by  the 
constating  instruments  and  the  instruments  relating  to  the  amal- 
gamation. The  term,  however,  has  not  in  law  any  definite  signifi- 
cance. It  is  employed  loosely  to  denote  various  operations,  in 
themselves  widely  different,  which  more  or  less  completely  work  a 
transfer  of  corporate  affairs  from  one  corporation  to  another,  and  a 
merger  of  the  former  body  in  the  latter. 

The  ambiguity  and  loose  meaning  of  the  term  was  commented 
on  at  some  length  by  Page-Wood,  V.-C,  in  Re  Empire  Ass.  Corp., 
ex  parte  Bagshcav'^ : — "I  think  it  is  impossible  to  give  to  the  word 
'  amalgamate '  the  force  which  is  contended  for.  It  is  difficult  to 
say  what  the  word  'amalgamate'  means.  I  confess  at  this  moment 
I  have  not  the  least  conception  of  what  the  full  legal  effect  of  the 
word  is.  We  do  not  find  it  in  any  law  dictionary,  or  expounded 
by  any  competent  authority.  But  I  am  quite  sure  of  this,  that 
the  word  '  amalgamate '  cannot  mean  that  the  execution  of  a 
deed  shall  make  a  man  a  partner  in  a  firm  in  which  he  was  not  a 
partner  before,  under  conditions  of  which  he  is  in  no  way 
cognizant,  and  which  are  not  the  same  as  those  contained  in  a 
former  deed.  It  is  true  that  in  this  instance,  partners  engaged 
in  a  concern  for  insurance  of  a  particular  character,  have  authorised 
their  directors  to  amalgamate  with  another  company.  It  is  pos- 
sible that  this  authority  may  go  thus  far ;  it  may  empower  the 
directors,  without  being  called  to  account  for  so  doing  in  this  Court, 
or  by  any  other  jurisdiction,  to  sacrifice  or  to  give  up  (which 
implies  something  more)  the  whole  of  their  business,  and  to 
transfer  their  assets,  if  they  think  fit,  to  some  other  company, 
allowing  that  other  company  to  carry  on  the  business  on  the  best 
terms  they  can  make  with  them.  .  .  .  But  that  does  not  imply 
that  the  dissentient  shareholders,  besides  losing  all  their  assets, 
arc  personally  bound  to  take  their  part  and  lot  in  the  new  concern. 
It  is  one  thing  to  say  (not  '  probably  '  but)  '  possibly  you  may  find 
all  the  assets  gone,  and  your  shares  of  no  value;'  but  it  is  a  pro- 
digious step  further  to  say  that  a  dissentient  shareholder,  having 
been  concerned   in  an   insurance  company,  shall   be   obliged  to 


1  4  Eq.  341,  347,  36  L.  J.   (Ch.)  663. 
See  the  observations  of  the  same  judge  in 


Higcfs  Case,  2  H.  &  M.  657,  666. 
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become  subject  to  all  the  liabilities  of  another  company,  which  is 
not  only  an  insurance  company  but  a  guarantee  company,  and  a 
company  for  the  purchase  of  houses  and  various  other  things  as 
well.  .  .  .  Now,  no  doubt  people  are  very  foolish,  and  I  dare  say 
if  express  words  were  put  into  a  deed,  under  which  subscribers  to 
company  A.  purported  to  give  their  directors  full  power  to  make 
them  subscribers  to  company  B.,  C,  or  D.,  plenty  of  people  would 
be  found  ready  to  execute  such  a  deed.  But  I  think  this  much 
may  be  said,  that  persons  who  execute  these  deeds  ought  to  know 
that  the  word  'amalgamate'  is  not  a  word  by  which,  having 
subscribed  to  company  A.,  they  may  be  compelled  to  become  sub- 
scribers to  company  B.  It  is  just  possible  that  directors  may, 
under  this  clause,  be  justified  in  transferring  all  the  assets  of  a 
dissentient  shareholder  to  another  company;  but  it  does  not 
appear  to  me  that  these  words  go  to  anything  like  the  extent  of 
saying  that  the  applicants  in  this  case  shall  be  put  on  the  list  of  a 
totally  different  concern,  to  being  members  of  which  concern  they 
entirely  object." 

A  perfect  amalgamation,  or  what  is  intended  to  be  accomplished  True  amalga- 
by  such  an  operation  when  thoroughly  carried  out  in  all  its  details  "■*"'"'• 
and  as  regards  all  the  parties  concerned,  involves  the  following 
processes : — 

1.  A  transfer  of  the  corporate  entity,  with  its  franchises,  capa- 
cities, and  powers,  to  another  corporation. 

2.  A  tran.sfer  of  the  corporate  assets,  rights,  and  liabilities, 
present  or  contingent,  to  such  other  corporation. 

3.  A  transmutation  of  the  members  of  the  former  corporation 
into  members  of  the  latter. 

4.  A  novation  of  the  rights  of  the  creditors  of  the  former  corpor- 
ation, so  that  their  rights  and  claims  against  it  are  gone,  and 
instead  the  latter  corporation  is  their  debtor. 

The  first  of  the  above  incidents  of  a  perfect  amalgamation,  viz., 
the  transfer  of  the  coi-porate  persona  or  legal  entitj^,  has  already  ^ 
been  considered,  and  it  was  seen  that  such  an  operation  is  impos- 
sible except  by  or  in  pursuance  of  express  statutory  authority.  The 
other  three  incidents  will  be  more  conveniently  considered  in  the 
next  section,  which  deals  with  the  modified  form  of  amalgamation 
usually  adopted.  It  may  be  observed  that  as  regards  the  third  and 
fourth  incidents — the  novation  of  the  rights  and  liabilities  of 
the  corporators  and  the  corporate  creditors  respectively — it  is 
practically,  though  perhaps  not  theoretically,  impossible  to  accom- 
plish these,  except  by  or  in  pursuance  of  statutory  authority. 

'  Ante,  pp.  157-8. 
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SECTION  HI. — IMPERFECT  AMALGAMATION. 
SUB-SECTION   I.— NATUEE   OF   THE   PROCESS. 

Thougli  it  is  only  by  or  in  pursuance  of  statutory  authority  that 
the  corporate  entity  of  one  corporation  can  be  transferred  to  and 
vested  in  another,  or  that  the  members  of  one  corporation  can  be 
transmuted  into  and  made  members  of  another,  and  therefore 
amalgamation,  as  meaning  or  including  such  results,  in  the  absence 
of  such  authority,  is  impossible ;  nevertheless  the  substance  of 
what  is  desired  to  be  done  in  such  cases  can  by  proper  arrange- 
ments and  proceedings  be  accomplished  indirectly  ;  and  it  is  these 
operations,  with  their  results,  which  are  now  usually  meant  by  the 
term  amalgamation.  Practically  these  matters  concern  only  regis- 
tered companies  and  such  of  the  older  mercantile  companies  not 
registered  under  the  Companies  Act,  1862,  as  have  not  been  in- 
corporated by  statute.  Very  often  the  articles  of  association  of 
registered  companies,  and  the  deeds  of  the  other  companies  refeiTed 
to,  contain,  amongst  other  things,  authority  "  to  amalgamate  with 
or  take  over  the  undertaking  of  any  other  company  having  similar 
objects."  Amalgamation  in  this  sense,  when  it  is  brought  about, 
involves  or  entails  the  following  proceedings,  namely : — 

(1.)  The  transfer  of  the  undertaking,  assets,  rights,  and  liabilities, 
of  the  one  company  to  anotlier  company,  it  may  be  one  already  in 
existence,  or  as  in  registered  companies  is  more  often  the  case, 
it  may  be  a  new  company  created  for  the  express  purpose  of 
acquiring  or  taking  over  the  undertaking  of  the  company 
becoming  defunct. 

(2.)  A  winding  up  for  the  transferring  and  distribution  of  its 
assets  (now  represented  by  cash  or  frequently  shares  or  debentures 
of  the  acquiring  company)  among  the  persons  entitled  in  respect 
of  the  transferring  company. 

(3.)  An  indemnity  by  the  acquiring  company  to  the  transferring 
company  against  its  liabilities  and  obligations.^ 

Here  there  is  no  pretence  of  any  transfer  of  the  corporate  entity, 
although  the  practical  result  frequently  is  very  much  the  same  by 
reason,  amongst  other  things,  that  provision  is  generally  made 
enabling  the  acquiring  company  to  sue  for  claims,  defend  action,s, 
&c.,  in  the  name  of  the  transferring  company.  Nor  is  there  any 
pretence  of  a  transmutation  of  the  members  of  the  transferrin^ 
company  into  members  of  the  acquiring  company,  although  here 
again  very  frequently  the  amalgamation  is  with  a  view  to  this,  and 

1  Seo7,'(:  JllcH  Life  Ass.  Soc,  ex  parte      Hcmminn  v.  Maddkk,  7  Ch  39."; 
Wcsleni   Life  Ass.    Co.,    11    K^.     16i  ;  ' 
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provisions  are  made  enabling  the  shareholders  in  the  old  company 
to  become  shareholders  in  the  new  company,  and  indirectly  a 
considerable  amount  of  pressure  is  put  upon  them  to  induce  them 
to  do  so. 

Incidental  to  the  proceedings  is  the  winding  up  and  dissolution 
of  the  old  company,  though  this  is  not  a  necessary  result  or  incident 
except  if  and  when  it  is  necessary  or  advisable  that  advantage 
should  be  taken  of  the  provisions  of  s.  161  of  the  Companies  Act, 
1862,  or  similar  provisions. 

The  modus  operandi  is  well  illustrated  by  the  attempted  amal-  Me  United 
gamation  between  the  Progress  Ass.  Co.  (which  was  an  unlimited  General  ins. 
company  with  shares  of  £5  each)  and  the  United  Ports  Co.  (which  ^°-'  Wynne's 
was  a  limited  company  with  £1  shares),  which  led  to  Wynne's 
Case}  Negotiations  took  place  between  the  directors  of  the  two 
companies  for  the  purpose  of  bringing  about  an  amalgamation. 
Terms  being  arranged  they  were  embodied  in  an  agreement  under 
the  seals  of  the  two  companies,  dated  the  8th  June,  1869,  whereby 
it  was  provided  that  the  Progress  Co.  should  sell  all  their  business 
and  property  to  the  United  Ports  Co.,  that  the  United  Ports  Co. 
should  pay  ^612,000  in  cash  or  bills,  and  should  issue  to  the  paid- 
up  shareholders  in  the  Progress  Co.  shares  of  £1  each  in  the 
United  Ports  Co.,  on  which  the  full  sum  of  £1  should  be  considered 
as  paid  up,  to  the  same  amount  as  their  former  shares,  and  that  no 
further  liability  should  attach  to  the  holders  thereof;  and  that 
they  should  issue  to  the  holders  of  partly  paid-up  shares  in  the 
Progress  Co.  shares  in  the  United  Ports  Co.,  on  which  an  amount 
should  be  considered  to  have  been  paid  proportionate  to  the 
amount  credited  on  the  shares  in  the  books  of  the  Progress  Co.  ; 
that  the  purchase  should  be  completed  on  the  8th  June,  1869; 
and  that  from  that  day  the  United  Ports  Go.  should  take  upon 
itself  all  the  debts,  engagements,  and  liabilities  of  the  Progress  Co., 
and  should  at  all  times  thereafter  protect  and  indemnify  the  direc- 
tors and  officers  of  the  Progress  Co.  against  the  same  ;  and  that 
the  Progress  Co.  should  be  forthwith  wound  up  voluntarily.  This 
agreement  was  engrossed  in  two  parts,  and  one  part  was  sealed  by 
the  Progress  Co.  and  delivered  to  the  United  Ports  Co.,  but  the 
latter  Company,  before  executing  their  part,  added  a  proviso  at 
the  end  of  the  agreement,  which  altered  it  in  some  material  points. 
The  agreement,  as  executed  by  the  United  Ports  Co.,  was  accepted 
by  the  directors  of  the  Progress  Co.,  and  entered  on  their  minutes 

^  Re    United    Ports,    d-c,    Ins.    Co..  acquiescence  in   tlie  ari-dngement  from 

Wynne's  Case,  8  Ch.  1002.     See  another  denying  its  validity,  Perrett's  Case,  15 

case  arising  out  of  the  same  transaction,  Eq.  250. 
where  the  shareholder  was  estopped  by 
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on  tlie  10th  June,  1869 ;  and  an  extraordinary  meeting  of  this 
company  was  held  on  the  24th  June,  1869,  when  it  was  con- 
firmed, and  a  resolution  was  passed  to  wind  up  the  company 
voluntarily. 

In  this  way  it  is  manifest  that,  supposing  nothing  to  happen  to 
disturb  the  arrangement,  the  Progress  Co.  would  have  been  put  an 
end  to,  its  assets  and  liabilities  being  transferred  to,  and  its  share- 
holders becoming  members  of,  the  United  Forts  Co. ;  and  to 
that  extent  an  amalgamation  of  the  two  companies  would  have 
resulted. 

But  on  the  22ud  June,  1869,  a  petition  was  presented,  and  on 
the  26th  an  order  was  made  to  wind  up  the  Progress  Co.  compul- 
sorily.  Wynne,  a  director  of  this  company,  and  the  holder  of 
twenty  fully  paid-up  shares  in  it,  had,  in  pursuance  of  the  above 
agreement,  applied  for  100  shares  in  the  United  Ports  Co.  In 
November  following  an  order  was  made  to  wind  up  this  latter 
companjr,  and  in  the  winding  up  the  question  arose  whether  or 
not  Wynne  was  a  contributory  in  respect  of  the  100  shares  so 
applied  for  by  him.  The  Lords  Justices  determined  that  he  was 
not  a  member  of  the  United  Ports  Co.,  on  the  ground  that,  owing 
to  the  variance  in  the  agreement  as  above-mentioned,  the  two 
companies  never  had  agi-eed  upon  the  terms  of  the  amalgamation, 
but  they  expressed  no  doubt,  and  apparently  it  was  assumed, 
that  if  the  terms  had  been  agreed  upon,  the  amalgamation 
would  have  been  complete  and  binding  on  the  shareholders  in 
each  company. 

SUB-SECTION  II. — POWER  TO  ^UIALGAMATE. 

209.  Mercantile  corporations  may  by  means  of,  but  cannot 
without,  a  clear  express  power  in  this  behalf  directly 
transfer  their  undertaking  to,  or  acquire  the  under- 
taking of,  another  corporation.^ 

By  undertaking-  here  is  meant  the  entirety  of  the  enterprise, 
business,  property,  rights,  and  liabilities  of  a  company,  the  whole 
taken  together,  and  not  merelj'  any  particular  portions  less  than 
the  whole  ;  but  excluding  franchises,  capacities,  and  powers. 

It  seems  to  bo  assumed  in  the  cases  where  questions  relating  to 
this  point  have  arisen,  that  if  each  of  the  companies  concerned  has 
the  power  to  "  amalgamate  "  without  more,  then  this  authorises 
the  transfer  or  the  acquisition  as  the  case  may  be  of  the  whole 

,,'  t'ompnro   ]]\,od  v.  A^.rsYmt   Province       4  Juta.  S.  C.  (1836)260,  ante,  p.  130. 
7««i/-,l  Kosco,'  (_ai,«  of  UoodHopi.,1864),  ^  Compare  ante,  pp.  158-161: 

104  ;    Liickliiirl  v.  De  Beers  l/uiimj  Co., 
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UDdertaking  of  a  company.  It  seems  also  that  general  powers  not 
explicitly  and  in  so  many  words  authorising  an  "amalgamation,"  or 
the  acquisition  or  transfer  of  an  undertaking,  may  be  sufficient  to 
validate  what  is  or  in  substance  amounts  to  an  amalgamation.  It 
was  so  decided  in  the  case  of  the  Era  Life  &  Fire  As8.  Co.}  which 
had  taken  over  the  undertaking  of  the  Saxon  Life  Ass.  Co.,  and 
afterwards  being  in  liquidation  some  of  the  creditors  of  the  Saxon 
Co.  claimed  the  right  to  prove  in  the  winding  up  of  the  Era.  The 
facts  were  these : —  The  deed  of  settlement  of  the  Era  Co. 
empowered  a  general  meeting,  to  elect  and  remove  directors,  audit 
accounts  and  "to  determine  upon  any  question,  matter,  or  thing, 
relating  to  the  affairs  of  the  company,  which  should  arise  in  the 
management  or  conduct  thereof ;  "  and  it  also  empowered  the 
directors  to  alter,  or  rescind,  or  abandon,  any  contract  entered  into 
on  behalf  of  the  company,  and  to  institute,  abandon,  and  compro- 
mise, actions  and  suits,  and  "  generally,  where  the  deed  was  silent, 
to  act  in  the  direction  of  the  concerns  of  the  company  in  such 
manner  as  at  their  absolute  discretion  they  should  think  most 
conducive  to  the  interests  of  the  society,  and  for  that  purpose  to 
make,  do,  and  execute,  all  such  acts,  deeds,  matters,  and  things 
whatsoever,  as ■  might  be  requisite  or  expedient  in  that  behalf." 
The  directors  purchased  the  business  and  undertook  to  pay  the 
debts  of  the  Saxon  Co.,  and  the  purchase  was  approved  of  at 
a  general  meeting  of  the  Era  Co.,  and  was  carried  into  effect  by  a 
purchase  deed,  in  which  the  Era  Co.  took  covenants  from  the 
directors  of  the  Saxon  Co.,  and  not  from  that  company  itself,  for 
the  title.  The  Era  Co.  took  over  the  business  of  the  Saxon  Co., 
and  carried  it  on  till  nearly  a  year  after  the  execution  of  the  deed 
of  purchase,  when  both  companies  were  ordered  to  be  wound  up 
under  the  Winding-up  Acts.  It  was  held  by  the  Lords  Justices — 
(1)  that  the  purchase  of  the  business  was  not  beyond  the  power 
of  the  Era  Co.,  and  that  therefore  the  engagement  to  pay  the 
debts  of  the  Saxon  Co.,  being  part  of  the  terms  of  the  purchase, 
was  not  beyond  those  powers ;  and  (2)  that,  under  the  cir- 
cumstances, the  Era  Co.  could  not  prove  against  the  selling 
company  for  moneys  paid  by  them  in  respect  of  the  debts  of 
the  Saxon  Co.,  on  the  ground  that  the  sale  was  void,  and  that 
for  this  purpose  it  was  immaterial  whether  the  sale  was  beyond 
the  powers  of  the  Saxon  Co.  or  not.^ 

•  IDeG.J.fe  S.29.    Cora-^are  Re  Argm  Co.,   owing  to  the  sale,   prevented  the 

Life  Ass.  Co.,  39  CD.  571  ;  anA.  Pulhrook  parties  being  restored  to  their  original 

V.   Nett)  Civil    Service  Co-operation,   26  position,   and  that  on  this  ground  the 

W.  R.  11.  moneys   in    question  oould  not  he  re- 

-  The    L.JJ.   further  suggested   that  covered, 
the  change  of  the  position  of  the  Saseon 
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If,  however,  there  is  no  specific  power  to  "  amalgamate  "  or  to 
acquire  the  undertaking  of  another  company,  and  the  general 
powers,  if  any,  are  not  sufficiently  wide  or  explicit  in  language  to 
justify  the  acquisition,  then  a  company  cannot  do  so.  In  Ernest 
V.  Nicholls}  a  sale  by  the  directors  of  the  company  registered 
under  7  &  8  Vict.  c.  110,  of  the  whole  of  its  trade,  goodwill,  stock, 
&c.,  was  under  the  circumstances  deemed  invalid.  But  in  reference 
"  to  a  special  contract  to  do  the  very  unusual  thing  of  purchasing 
by  one  company  the  trade  of  another,"  Lord  Wensleydale  said, 
"  such  a  contract  clearly  does  not  bind,  unless  it  is  authorised  by 
the  deed  and  it  is  made  strictly  in  accordance  with  its  provisions." 
In  a  recent  case  ^  a  life  insurance  company  established  in 
Scotland  was  empowered  by  its  articles  of  association  to  sell  and 
dispose  of  its  business  to  any  other  company,  but  neither  the 
memorandum  nor  the  articles  contained  any  express  power  to 
amalgamate  with  another  company.  The  company  entered  into 
an  agreement  with  an  English  company  carrying  on  a  similar 
business,  for  the  transfer  of  its  undertaking  to  the  latter  company 
with  provisions  in  the  agreement  intended  to  provide  for  amalga- 
mation in  the  sense  that  its  shareholders  should  receive  shares  in 
the  English  company  in  exchange  for  shares  in  their  own  company. 
The  Court  of  Appeal  held  that  the  agreement  was  Ultra  Vires  "  on 
the  ground  that  the  power  of  the  Scottish  Company,  to  sell  and 
transfer  their  business  to  another  company  only  authorised  them 
to  sell  for  some  money  payment  or  valuable  consideration  to  be 
given  by  one  company  to  the  other,  and  did  not  authorise  a 
transfer  on  the  terms  of  the  shareholders  of  the  selling  company 
receiving  shares  in  the  purchasing  company  in  exchange  for 
shares  in  their  own  company." 
Clincli  u  ^  Clinch  V.  Financial  Corp?  is  another  decision  to  the  same  effect. 

Here  A.  company  had  agreed  to  purchase  the  goodwill  and  property 
of  B.  company,  and  such  agreement  was  confirmed  at  a  special 
meeting  of  B.  company.  Clinch,  one  of  the  shareholders  in  B., 
objected,  and  filed  his  bill  against  the  company  and  the  directors 
to  set  aside  the  arrangement,  and  obtained  judgment.* 

1  6  H.  L.  C.  401,  421.  transfer  by  B.    to  A.   of  the  business, 

-  Dougan's  C'lisf,  S  C'li.   .^10;  sea  post,       f;ood\vill,    connection,    and    property   of 

!'■  ■f'":'^';^,    ,,..     r,.     .   .,           ,  ^'"^'  fo™ier  in  consideration   of  2o,000 

■'  4  Ch.  11/  ;  Wiiys. •jCk.st  and  JAirr/iVs  shares    in     the     latter.    ...     It    was 

Cnsi;    2    H.    &    M.     6,S7,     (iGU  ;     Zos's  admitted  in  the  argument,  and  indeed  it 

Caxr,  34  L.   J.   (Ch.)  COll  ;   EmpiiT  Asa.  could  not  be  denied,  that  there  was  no 

Corp.,  ,x  ptirlr  AV.r;,v/»T »',  4  V.q.  341,  36  power  in  tlie  special   constitution  of  B. 

L.   .1.  (Oil.)  liC;S  ;  London,   Bombati,   imd  which  could  warrant  an  arrancemeut  of 

Mfilitcn-aiican  Bank,    Jhcio's    Ca.v,    36       this  nature It  was  ai-gued,  how- 

L.  ,).  (Ch.)7S.-,                 ,,„,,„,       .,  ever,  that  a  large  nnmbev,  and°  indeed,  a 

•1  Oairns,  L.  C.  (4Ch,  1-0,  122),  saul:  majority    of     shareholdurs    in    B  ,  had 

"The  arrangenient  between  A.  and  B.,  assented   to  the  arrangement,   and  had 

which  has  been  called  an  amalgamation  actually  taken  shares  in  A.  imder  it  and 

or   combination,    was    in     substance    a  that  the  plaiutitf  could  not  sustain  this 


Financial  Corp. 
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This  case  was  approved  of  and  followed  in  Banh  of  Hindustan  Bank  of 
V.  Alison}    Here  two  incorporated  banking  companies  agreed,  ^.  Alison— 
under  the  powers  contained  in  their  respective  articles  of  associa- 
tion, to  amalgamate,  the  business  of  C.  being  transferred  to  H.,  facta  of; 
and  the  shareholders  in  C.  having  the  option  of  taking  newly- 
created  shares  in  H.  at  a  premium.     H.  issued  circulars  informing 
the   shareholders  in  C  of  the   arrangement.     The  defendant,  a 
shareholder  in  C,  in  consequence,  in  1864,  applied  for  and  obtained 
an  allotment  of   25    shares,  paid    a  portion  of  the  deposit  and 
premium  thereon,  and  by  his  letter  of  application  engaged  to  pay 
the  residue  on  a  given  day.     Several  calls  were  afterwards  made 
of    which    defendant   had   notice,   but    he   never   repudiated    his 
liability,  until  an  action  was  brought  against  him  in   1867  for 
non-payment  of  those  calls.     In  1868  the  supposed  amalgamation 
of  the  two  banks  was,  by  a  decree  of  GifFard,  V.-C,  in  a  suit  ^  by  decision  of 
dissentient  shareholders  in  C,  declared  to  be  void,  on  the  ground  •^'^^'^'l' "^•-*^- ; 
that  whatever  the  legal  meaning  of  "  amalgamation,"  the  proposed 
arrangement  would   have   imposed   additional   liabilities   on   the 
shareholders  of  C,  and  it  therefore  could  not  be  supported  under 
either  the  articles  of  association  of  the  company  or  25  &  26  Vict, 
c.  89,  s.  161.     The  Court  of  Common  Pleas  accordingly  held,  on  of  the  Common 
action  brought  to  recover  calls,  that  the  directors  of  H.  had  no     ^^^^' 
power  to  issue  the  new  shares,  and  that  the  defendant  was  not  by 
any  acquiescence  or  conduct  on  his  part  estopped  from  denying 
that  he  was  a  shareholder  in  H. 

Even  when  there  is  power  to  amalgamate  or  to  acquire  an 
undertaking,  &c.,  it  often  happens  that  stipulations  are  inserted  in 
agreements  which  render  them  Ultra  Vires,  and  in  consequence 
vitiate  the  whole  arrangement.     This  is  shown  by  the  decision  in   Be  London  & 
Stace  and   Worth's  Case?     By  the  articles  of  association  of  the  co°p.,''stacr" 
London  <&  Northern  Corp.,  the  directors  were  to  be  elected  by  the  ™'^  Worth's 
shareholders,  and  power  was  given  to  purchase  the  business  of  any 
other  company.    Power  was  also  given  by  any  extraordinary  meeting 
of  the  company  to    amalgamate   with    any  other  company.     An 

as  ahill  on  behalf  of  himself  and  all  other  B.  and  A.  parties  as  defendants." 

members  of  the  corporation,  .  .  .  without  '  L.  R.  6  C.   P.   54,  222;  with  which 

making  all  or  some  of  those  parties  who  compare  Se  Bank  of  Hindustan,  Camj>- 

had  assented  to  the  arrangement  parties  helVs,  Hippishy's,  and  Alison's  Cases,  9 

to  the  suit.     But  the  contract  was  one  Ch.  1. 

between  the  two  companies,  and  if  the  ^  Imperial  BanTc  of  China  v.  Bank  of 

contract  was  Ultra  Vires  of  B.,  it  is  a  Hindustan,  6  Eq.  91. 

contract  which  in  the  eye  of  this  Court  it  ^  Ee,  London  &  Nortliern  Ins.  Corp.,  4 

is  for  the  benefit  of  all  the  shareholders  Ch.  682,  689  ;  James  v.  Eve,  L.  R.  6  H.  L. 

in    B.   to  arrest  ;  and  in  my  opinion,  a  335.     Compare  Re    Oriental  Uommercial 

proper  foi-m  of  suit  in  which  to  accomplish  Bank,  Alabaster's  Case,  7  Eq.  273;  and 

this  end,  is  a  suit  of  one  member  of  the  Re  Empire  Ass.   Cmp.,  Challis's  Case,  6 

company  on  behalf  of  himself  and  all  Ch.  266. 
other  members,  making  the  directors  of 


52* 


AMALGAMATION. 


Fox's  Case. 


Whore  an 
express  power 
exists  its  requi- 
sites must 
be  strictly 
followed. 


Transfer  of 
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agreement  was  made  for  the  amalgamation  of  this  company  with 
another  company,  on  the  terms  that  the  second-named  company 
should  sell  their  assets  to  the  first-named  company ;  that  the  direc- 
tors of  the  amalgamated  board  should  consist  of  the  present  five 
directors  of  the  purchasing  company,  and  of  seven  of  the  directors 
of  the  selling  company.  This  agreement  was  acted  upon,  but  was 
never  confirmed  by  an  extraordinary  meeting  of  the  purchasing  com- 
pany. Both  James,  V.-C,  and  the  Lords  Justices,  on  appeal,  held, 
that  this  agreement  was  void,  and  that  two  of  the  directors  of  the 
selling  company,  who  had  been  allotted  shares  in  the  purchasing 
company  in  exchange  for  shares  in  the  selling  company,  and  had 
acted  as  directors  of  the  amalgamated  company,  were  not  liable  to 
be  put  on  the  list  of  contributories  to  the  purchasing  company. 
The  ground  of  the  decision-  as  stated  by  Giffard,  L.  J.,  was  this, 
that  the  agreement  "  was  a  material  alteration  of  the  constitution 
of  the  London  &  Northern  Corp.,  being  nothing  less  than  giving 
to  the  Investment  [i.e.,  the  purchasing]  Co.  the  power  of  appoint- 
ing a  majority  of  the  board  of  the  amalgamated  company.  The 
agreement  was  therefore  void,  and  not  merely  voidable." 

Moreover,  if  an  agreement  of  this  kind  be  either  wholly  or  in 
part  Ultra  Vires,  then,  as  has  already  been  frequently  mentioned, 
each  and  any  member  may  refuse  his  assent  thereto,  though  all 
the  others  agree,  which,  indeed,  actually  happened  in  Fo.v's  Case,^ 
where  a  solitary  shareholder,  who  objected  to  an  arrangement  of 
the  kind  now  in  question,  was  held  entitled  to  relief 

Where  the  constating  instruments  contain  express  powers  thus 
to  amalgamate,  the  provisions  must  be  cai-efully  observed,  and  the 
powers  exist  only  to  the  extent  and  for  the  exact  purposes  given. 
Thus,  where  the  directors  of  a  fire  and  life  assurance  company 
were  authorised,  with  the  consent  of  an  extraordinary  general 
meeting,  to  "  amalgamate  with  the  business  of  any  other  company 
of  a  like  nature,"  Page-Wood,  Y.-C,  held  that  these  words  did  not 
empower  the  directors  to  compel  a  dissentient  shareholder  to 
become  a  member  in  a  company  with  more  extended  objects.- 

It  seems  settled  that  a  transfer  of  the  undertaking  of  a  mercan- 
tile corporation  may,  in  the  absence  of  an  express  power,  be 
rendered  valid  and  binding  by  the  assent  or  acquiescence  of  all  the 


'  Uf  IrriijiiHon  Co.  of  Fraiicr,  Fv.r's 
I'ase,  6  Cli.  170.  See  the  juilgnients  in 
01  inch  V.  Fiinineial  (\>rjK,  4  Ch.  117, 
avf.e-,  vp.  522-3. 

-  Jlc  J'Jmjiiir  Ass.  Curji.,  e.r  jmiir  litiij- 
sjiaii',  i  Ecj.  341  ;  see  the  judgment  citt'd 
in  imrt,  (I nir,  pp.  516-7.  Conipnvo  ios's 
Case,  34  L.  J.  ^Ch.)  609.     It  would  .seem 


fiom  expressions  of  Bacon,  Y.-C,  in  his 
judgment  in  He  United  Ports,  tt-c,  Co., 
JJmini's  and  Tucker's  Cases,  41  L.  J. 
(Ch.)157,  that  au  order  in  winding-up 
or  other  decision  of  a  Court  may  render 
valid  and  binding  an  "amalgamation" 
■nliich  woiild  otherwise  lie  void  as  being 
Ultra  Vires.  ° 
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members.^  And  in  several  recent  decisions,  especially  those 
growing  out  of  the  European  winding  up,  it  seems  to  have  been 
assumed  that  an  amalgamation,  so  far  as  concerns  this  question, 
is  purely  a  question  of  internal  constitution,  and  that  conse- 
quently this  may  be  done  whenever  there  is  a  power  either  express 
or  implied  in  this  behaif.^ 

SUB-SECTION  III.— -AMALGAMATION  AS  REGARDS   CORPORATORS. 

210,  Corporations  cannot  amalgamate  so  as  to  transfer  their 
members  without,  noi',  semble,  even  with,  a  clear 
power  in  this  behalf. 

Next  to  the  meaning  and  effects  of  amalgamation  in  relation  to  Eflfeot  as 
corporations  themselves  comes  the  question  as  to  its  effect  and  ^^sards 
import  in  relation  to  individual  corporators.  Here  two  points 
arise — first  the  corporate  power  to  bind  corporators  by  a  transfer 
of  the  joint  concern;  and  secondly  the  power  to  transfer  the  cor- 
porators themselves  to  the  new  corporation.  Of  these,  the  former 
has  been  considered  ;  and  the  latter  alone  remains. 

Now  in  considering  this  question  in  connection  with  the  subject 
of  amalgamation,  it  must  be  remembered  that  the  exact  point  is 
whether  or  not  a  corporation  can  compel  its  members  to  "  amalga- 
mate "  with  or  become  members  of  another  corporation.  This  is  Exact  nature 
altogether  different  from  the  question  closely  allied  and  which  Lestion. 
very  generally  grows  out  of  it,  viz.,  whether  or  not  'the  members 
have  themselves  by  their  own  action  become  members  in  the 
other  corporation.  This  will  be  determined  purely  by  a  considera- 
tion of  the  acts  and  conduct  of  these  members  individually.  The 
question  as  to  their  membership  depends  on  precisely  the  same 
considerations  which  have  already  been  examined  as  to  what  will 
constitute  membership  in  other  and  ordinary  cases.  They  will 
become  so  only  if  they  accept,  actually  or  by  acquiescence,  shares 
in  the  new  company.  And  it  may  be  that  if  a  proposed  amalga- 
mation goes  off,  a  person  will  find  himself  a  member  of  the  second 
corporation  and  yet  with  his  shares  remaining  in  the  original  one, 
— in  other  words  a  member  of  both.^ 

As  to  this  power  of  corporations  so  to  bind  their  members,  there  Whether 
is  no  actual  decision.     But  there  is  the  strong  opinion  to  the  cau'brbouncl. 
contrary  of  Page- Wood,  V.-C,  in  Ux  parte  Bagshaw*  that  no 

1  See  for  instance  &  Bank  of  Hindu-  Case,  3  0.  D.  10  ;  Dmian's  Oase,  3  C.  D. 
sian,  9  Ch.  1.  21  ;  where  the  power  did  not  originally 

2  Sort's   Case,    1   C.   D.  307,  which,  exist,  but  was  created  by  resolution, 
however,   was  an  unincorporated   com-  ^  As  in  Hare's  Case,  4  Ch.  503. 
pany  ;  Harman's   Case,    1   C.   D.   326  ;          ^4  Eq.  341 ;  ante,  p.  516. 
Cocker's   Case,   3   C.   D.   1 ;  Pdvington's 
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The  power  to 
amalgamate 
roust  be 
expressly 
given. 

lie  Empire 
Ass.  Corp., 
Dougau's  Case. 


language,  however  explicit,  would  give  such  a  power.  There 
would  be  many  practical  difficulties  in  the  way  of  effectuating 
such  a  power.  How  could  the  shareholders  in  the  one  company 
be  made  shareholders  in  the  other  ?  Could  their  directors  apply  on 
their  belialf  ?  If  so,  would  not  a  power  of  attorney  be  necessary  ? 
It  is  certain  that  the  power  to  "  amalgamate,"  in  reference  to 
members,  if  it  can  be  given  at  all  in  the  sense  and  manner  now  in 
discussion,  must  be  expressly  given  in  the  constating  instruments 
— it  will  not  be  raised  by  implication.  Thus  in  Be  Empire  Ass. 
Corp.,  Dougan's  Case}  the  articles  of  association  of  a  company 
made  it  lawful  for  a  special  general  meeting  "  to  determine  upon 
the  propriety  of  selling,  disposing  (sic),  or  otherwise  dealing  with 
the  business,  goodwill,  property,  and  effects  of  the  company."  The 
directors  agreed  to  amalgamate  with  another  company,  and  the 
agreement  was  duly  submitted  to  and  approved  by  meetings  of 
the  shareholders.  The  Lords  Justice.?,  however,  held  that  the 
agreement  was  Ultra  Vires,  Mellish,  L.J.,  observing,  "there  are 
no  special  words  in  the  clause  giving  power  to  amalgamate  with 
another  company  ;  and  I  cannot  help  thinking  that  if  it  had  been 
intended  by  the  clause,  that  a  special  general  meeting  of  the  com- 
pany should  have  power  absolutely  to  bind  all  the  shareholders, 
and  to  hand  them  over  to  another  company — that,  in  fact,  it 
should  have  power  to  effect  what  is  commonly  called  an  amalga- 
mation, that  word  would  have  been  made  use  of" 


Effect  on 
creijitors. 


(1)  Transfer 

of  assets, 


SUB-SECTION   IV. — AMALGAMATION   AS   KEGARDS   OEEDITOES. 

In  connection  with  creditors  two  questions  arise — (1)  whether 
the  transferring  company  is  justified,  notwithstanding  its  creditors, 
in  transferring  its  assets  as  proposed ;  that  is,  whether  it  can 
perform  the  second  of  the  processes  above  enumerated  as  being 
involved  in  a  perfect  amalgamation?  (2)  whether  the  company 
can  compel  the  creditor,  nolens  volcns,  not  only  to  allow  this  first 
proceeding,  but  further  to  undergo  a  novation,  and  to  accept  the 
recipient  company  as  his  debtor  in  lieu  of  the  original  debtor? 
Many  of  the  chief  points  have  arisen,  and  decisions  have  been 
given  in  connection  with  policy-holders,  but  there  is  little  difference 
in  principle  between  them  and  ordinary  creditors. 

211.  A  corporation  may  amalgamate  in  the  sense  of  trans- 
ferring its  assets  without  the  consent  of  its  creditors, 
unless  and  so  far  as  by  its  contracts  with  these  it  has 
agreed  not  so  to  do. 

1  8  Ch,  540  ;  soo  ante,  p.  522.     Com-      Case,  36  L,  J.  Ch.  785,  15  W.  R.  1057. 
yMao  Lmidoii,  Bombay,  cic,  Bank,  Dreto's 
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In  Kearns  v.  Leaf}  where  there  was   in  a  policy  a  clause  so   K^ams  v. 
restricting  the   power  of  the   company  to  deal   with  its  assets, 
they   were  at  suit  of  the  holder  restrained  from  parting  with 
them. 

But  without  clear  provision  in  this  behalf  a  corporation  not 
bankrupt  may  deal  with  its  property  as  it  pleases  without  regard 
to  the  wishes  of  its  creditors.  Hort's  Gase,^  which  has  been  Hort's  Case, 
followed  and  approved  in  Cockers  Gase,^  both  decisions  of  Cairns, 
L.  C,  and  James  and  Baggallay,  L.JJ.,  is  the  leading  authority. 
By  the  deed  of  settlement  of  the  A.  insurance  company  it  was 
provided  that  the  funds  and  property  of  the  company  should  alone 
be  answerable  for  the  claims  on  the  company,  provision  was  also 
made  for  enabling  the  proprietors  to  dissolve  the  company,  and 
thereupon  the  directors  were  to  obtain  from  some  other  company 
an  undertaking  to  pay  the  claims  on  the  A.  company,  and  were  to 
transfer  to  that  company  a  sufficient  amount  of  the  assets  of  the  A. 
company.  The  A.  company  was  accordingly  dissolved,  and  a  por- 
tion of  its  funds  was  transferred  to  the  B.  company,  which  cove- 
nanted'to  satisfy  the  liabilities  of  the  A.  company.  Full  notice  of 
this  transaction  was  sent  to  the  policy-holders  of  the  A.  company, 
and  in  the  policies  of  that  company  it  had  been  declared  that  the 
funds  and  property  of  the  company  should  alone  be  liable  to  make 
good  the  claims  under  the  policy,  and  the  deed  of  settlement  was 
also  referred  to.  Both  companies  were  wound  up  and  came  under 
the  "  European  Assurance  Society  Arbitration  Acts."  The  Court 
held  that  the  A.  company  had,  without  the  consent  of  the  policy- 
holders, a  right  to  dissolve  itself  and  transfer  its  liabilities  to  the 
B.  company,  and  that  a  policy-holder  could  claim  only  against  the 
B.  company. 

212.  Corporations  cannot  without  express  stipulation  in  their  (2)  Novation 
contracts  compel  their  creditors  to  accept  a  novation  of  °*  ^^^  debtor, 
their  claims. 

The  second  of  the  questions  above  mentioned  is  as  to  compelling 
a  novation.     This  also  arises,  as  has  been  seen,  in  reference  to 
members,  as  to  whether  they  can  be  transferred  to  the  new  cor- 
poration ;   but  with    respect   to  a  creditor   of  an   amalgamating  Creditors  of 
company  the  considerations  are  much  simpler  than  in  the  case  of  amalgamating 

1  mi         1  -11  c  companies 

a  member,     ihat  he  must  in  all  cases  of  novation  consent*  to  always  retain 
the  arrangement  would  seem  so  thoroughly  in  accordance  with  riehts""^"^' 


1  1  H.  &  M.  681.  C.  D.  384. 

-  Re  European  Ass.  Soc,  1  G.  D.  307  ;  •*  Ofoourse,  excepting  those  cases  where 

and  see  cases  cited,  especially  Be  India,  the    legislature     intervenes,    see    mst 

die..  Life  Ass.  Co.,  7  Ch.  651.  pp.  536-i.                                                ' 

i*  3  G.   D.   2  ;  and  in  Dowse's  Case,  3 


528 


AMALG4.MATI0X. 


Loan  Associa- 
tion, ex  parte 
Pike. 


common  sense  and  the  simplest  maxims  of  lavy  as  to  call  for  no 
proof.  Numerous  cases  have,  however,  come  before  the  Courts 
where  the  attempt  has  been  made  against  the  will  of  the  creditor 
to  substitute  a  new  person,  firm,  or  corporation  for  his  old  debtor. 
It  cannot  too  clearly  be  borne  in  mind  that  when  once  an  obligation 
has  been  brought  into  being,  whether  by  breach  of  a  contract  or  by 
committal  of  a  tort,  it  can  be  destroyed  only  by  the  means  pro- 
vided by  law,  and  amongst  these  it  is  Bowhere  found  that  the 
obliffor  can  of  his  own  accord   free  himself  from  the    liabilities 

o 

in  which  he  has  involved  himself.  An  explicit  exposition  of  the 
Se  Manchester  law  is  Contained  in  the  judgment  of  James,  V.-C,  in  lie  Man- 
Life  A°s^Tnd  chester,  dec,  Loan  Assoc,  ex  parte  Pike :  ^  "  The  policy-holder 
whom  the  petitioner  represents  effected  his  policy  in  the 
Manchester,  &c.  Loan  Assoc  That  association  transferred  their 
business  to  the  W.  office.  It  is  stated  that  the  transfer  in  some 
way  or  other  had  deprived  the  policy-holder  of  his  remedy  against 
the  office  that  undertook  to  pay  him  the  amount  assured.  .  .  . 
It  would  be  a  very  strong  thing  indeed  to  say  that  a  policy-holder 
is  to  be  deprived  of  his  remedy  against  the  persons  with  whom  he 
contracted,  because  those  persons  entered  into  an  an-angement  of 
that  kind  and  only  gave  him  that  notice  [i.e.,  an  alteration  in  the 
heading  of  the  receipt].  ...  It  appears  to  me  monstrous  that 
a  person  having  a  contract  of  this  kind  is  to  be  told  that  he  has 
lost  his  right  under  his  original  contract,  and  must  take  such 
remedy  as  he  may  get  from  some  other  office  because  he  pays  his 
premiums  and  takes  receipts  at  the  place  where  he  is  told  to  do  so." 
With  this  judgment  may  be  compared  that  of  Hatherley,  L.  C, 
in  Be  Family  Endowment  Soc,^  which  is  instructive  as  showing 
the  amount  of  proof  necessary  to  bind  a  creditor  b}"-  acquiescence 
Acquiescence,  in  a  novation.  In  this  case  it  was  held  that  though  the  petitioner 
had  to  a  great  extent  recognised  the  amalgamation  of  the 
company  from  which  he  had  bought  an  annuity  with  another 
company,  and  had  received  several  payments  from  this  latter 
company,  yet  he  had  not  so  completely  acquiesced  in  the  arrange- 
ment as  to  have  debarred  himself  from  going  against  the  original 
company  on  the  insolvency  of  the  latter. 

The  question,  whether  there  is  a  novation,  is  one  of  fact,  and 
therefore  in  Re  National  Provident  Life  Ass.  Co.^  where  the 
holder  of  a  life  assurance  policy,  having  notice  that  the  N. 
assurance  office,  with  which  the  policy  was  effected,  had  trans- 
ferred its  business  and  assets  to  the  A.  assurance  office,  and  had 
ceased  to  carry  on  its  business,  paid  the  premiums  on  his  policy  to 


9  Eq.  G43,  047. 


'  5  Ch.  118,  131-33. 


9  Eq.  306. 
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the  A.  office  for  thirteen  years,  and  upon  the  dropping  of  the  life 
sent  in  a  claim  upon  the  policy  to  the  A.  office,  it  was  held — that 
there  had  been  a  complete  novation  of  the  contract,  and  that  the 
N.  office  was  released  from  liability  on  the  policy. 

A  novation  is  often  a  tripartite  contract ;  and  then  it  is  an  Novation  a 
arrangement  to  which  three  persons  must  be  parties — viz.,  the  amtmat 
original  contractors  and  the  new  contracting  party.  There  is 
necessary  in  addition  an  agreement,  express  or  implied,  by  which 
the  creditor  in  the  existing  contract  gives  up  his  rights  against  his 
debtor  under  that  contract,  and  accepts  instead  the  responsibility 
of  the  new  debtor.  When  the  agreement  is  expressly  made,  little 
difficulty  arises  beyond  that  involved  in  interpreting  the  exact 
purport  of  the  agreement  which  has  been  entered  into. 

If,  on  the  other  hand,  there  is  no  such  express  consent,  but  this  'Wlien  consent 
has  to  be  gathered  from  the  acts  of  the  creditor  or  his  concurrence  te  implied.^' 
in  other  arrangements,  the  question  becomes  far  more  difficult.    No 
general  principles  can  be  extracted  from  the  many  cases  that  have 
been  decided,  for  the  facts  of  each  and  their  significance  vary 
excessively.     Payment  of  insurance  premiums  to  a  new  company  Payment  of 
may,i   but    usually   will   not,^    constitute   a  novation,   while  the  P''*'™"'™^' 
acceptance  of  a  bonus  is  generally  sufficient  for  that  purpose.^    So,  bonus ; 
upon  the  transfer  of  a  business,  the  payment  by  the  new  company 
of  interest  upon  debts  or  deposits  due  to  creditors  of  the  old  com-  debts; 
pany  wdll,*  or  will  not,'  according  to  the  circumstances,  discharge 
the  old  and  charge  the  new  debtor.     The  receipt  of  an  annuity  annuities. 
from  a  new  company,  or  other  new  source,  has  never  been  held  per 
se  to  work  a  novation.^ 

It  should  be  mentioned  that,  in  the  Albert  Arbitration,  Lord  Principles. 
Cairns  was  content  with  the  minimum  of  evidence  as  to  the  assent  ^^g  Albert' 
of  the  creditor,  holding  in  many  cases  that  a  novation  had  been 
worked  where  undoubtedly  the  Court  of  Chancery  would  not  have 
so  decided ; ''  whereas  Lord  Westbury,  in  the  European  Arbitration,  ^^^.  Eii™pean 
went  to  the  other  extreme,  placing  the  onus  of  proof  on  the  debtor 

1  J'er  Malins,  V.-C,  in  JRe  National  Be  Anchor  Ass.  Co.,  5  Ch.  632  ;  Spencer's 
Provincial  Life  Ass.  Sac,  9  Eq.  312  ;  and       Case,  6  Ch.  362. 

compare    the  same  case  before  Bacon,  ■•  See  Rolfe  v.  Flower,  L.  R.  1  P.  C. 

V.-C,  and  the  L.JJ.,  Fleming's  Case,  6  27  ;  a.nd  Fleming's  Case,  6  Ch.  393. 

Ch.  393.     See  also  Ke  Times  Life  Ass.,  '  Re  Smith,  KnigU,  &  Co.,  ex  parte 

&c.,  Co.,  5  Ch.  381 ;  and  EximrteBlood,  Oihson,  i  Ch.  662  iJie  Commercial Bank- 

y  Eq,  316  ;  Miller's  Case,  3  C.   D.  391  ;  ing   Corp.    of  India,    Jones'    Claim,    16 

and  now  the  jirovision  in  35  &  36  Vict.  W.  R.  958. 

0.  41,  s.  7,  which  expressly  provides  that  ^  Se  Family  Endowment  Soc,   5  Ch. 

this  alone  shall  not  he  a  novation.  118  ;  Lie  India,  <t;c.,  Ass.  Co.,  7  Ch.  651. 

2  Re  Manchester,  tbc.  Life  Ass.  Assoc,  '  See  esipecially  Kennedy's  Case,  15 
9  Eq.  643,  5  Ch.  640  ;  Re  Medical  In-  Sol.  J.  729  ;  Werninck's  Case,  15  Sol.  J. 
valid,  &c..  Society,  Griffith's  Case,  6  Ch.  767  ;  Pagan's  Case,  15  Sol.  J.  855  ;  Bud- 
Hi.  den's  Case,  16  Sol.  J.  462 ;  Allen's  Case, 

^  Re  Times  Life  Ass.  Co.,  ubi  supra;      16  Sol.  J.  657. 

B.U.V.  M  M 
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and  requiring  the  clearest  proof  of  novation.     "  To  raise  that  new 
contract,  there  must  be  on  the  part  of  the  new  company  a  power 
to  make  it ;    there  must  be  on  the  part  of  the  policy-holder  a 
knowledge  of  the  company's  right  to  contract  with  him  ;  and  there 
must  be  conduct  on  the  part  of  the  policy-holder,  when  it  is  an 
incomplete  contract,  or  where  there  is  no  evidence  in  writing,  that 
unmistakeably  shows  his  intention  to  accept  the  new  contractor 
and  to  discharge  the  old."  ^ 
Policy-holders.       Tjig  last  few  pages  have   dealt  more  especially  with  policy- 
holders, and  there  is  little  to  be  added  to  what  has  already  been 
said.     Their  precise  position  and  rights  will  depend  partly  upon 
the   constating   instruments,    partly   upon    their   own   particular 
contract  of  assurance.^     They  may  be  creditors  merely,  or  both 
creditors  and  members.      In  either  case,  apart  from  express  pro- 
vision to  the  contrary,  they  will  have  all  the  rights  of  other  persons 
in  the  same  category  of  creditors  or  members, '  as  the  case  may 
be.     The  Life  Assurance  Companies  Act,  1870,  enables  a  policy- 
holder to  petition  for  a  winding   up,*  and  gives  him  various  other 
rights. 

SECTION  IV. — STATUTORY  AMALGAMATION. 

1.  Special  Fnactvients. 

213.  It  is  only  by  legislative  enactment  that  perfect  amal- 
gamation can  be  worked. 

By  the  direct  interposition  of  the  legislature,  of  course  amalga- 
mations in  every  form  may  be  effectuated.  As  already  seen,  this 
is  the  only  mode  by  which  such  proceedings,  when  they  amount  to 
a  delegation  or  transfer  of  franchises,  or  special  privileges,  can  be 
carried  out.  So  also,  even  with  non-privileged  corporations,  it  is 
by  legislative  enactments  alone  that  a  "  perfect "  amalgamation  can 
be  accomplished.  It  is  doubtful  whether  members  can,  by  any 
provisions  in  the  constating  instruments,  against  their  individual 
consent,  be  handed  over  to,  and  made  members  of,  another  corpora- 
tion ;  ^  and  it  is  quite  certain  that  dissenting  creditors  cannot  be 
compelled  to  submit  to  a  novation,  except  and  so  far  as  it  may  be 
a  part  of  their  contract  to  submit."  But  all  this  may  be  done  by 
the  enactments  of  the  legislature.     And  this  is  so  even  in  the 

1  Coghlan'sCa,,-   \7  Sol  J.  ISO  3  3^^  for  instauce  where    they  were 

J  See  ArarHs  V.  Leaf  1  H.  &  M.  681  ;  actually   if  not  theoretically    members. 

He  AitropcmiLiJc  Jss.  Soc,  9  ^q.  122  ;  Harmmi's  Case,  1  O.Tl   326 
33  &  34  Vict.  c.  61,  i  21,  asto  which  see  ^  Ibid. 

Ue  National  Funds  Ass.  Co.,  24  "W.  R.  "  Ante,  pp.  517,  525-6 

lO^^-  "  Ante,  pp.  .fiaZ-P." 
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United  States,  provided  (1)  some  public  object  is  to  be  attained 
or  served ;  ^  and  (2)  compensation  be  made  to  objectors.^ 

Statutes  of  this  kind  are  special  adhoc  enactments.  The 
commonest  instances  are  those  relating  to  the  amalgamation  or 
merger  of  railways,  gasworks,  &c.,^  or  the  acquisition,  compulsory 
or  not,  of  these  by  other  corporations. 

But  though  the  amalgamation  of  railway  and  other  similar  Amalgamation 
companies  possessing  compulsory  powers  is  usually  effected  by 
means  of  a  special  act  of  Parliament  obtained  for  the  particular 
case,  there  are  also  certain  statutes  containing  general  provisions 
in  this  behalf.  Thus  26  &  27  Vict.  c.  92  (the  Railways  Clauses 
Act,  1863)  lays  down  in  Part  V.  a  series  of  regulations  in  reference 
to  the  amalgamation  of  railway  companies,  but  they  apply  only  to 
such  companies  as  ahall  be  amalgamated  by  a  special  Act  there- 
after passed  and  incorporating  that  part  of  the  Act. 

So  33  &  34  Vict.  c.  70  (the  Gas  and  Water  Works  Facilities  Act,  fias  companies. 
1870)  authorises  two  or  more  companies  or  persons  supplying  gas  or 
water  in  any  district,  or  in  adjoining  districts,  to  manufacture  and 
supply  gas  or  to  supply  water,  and  to  enter  into  agreements  jointly 
to  furnish  and  supply,  and  to  amalgamate  their  undertakings. 

2.  Amalgamation  in  Winding  up. 

The  chief  statutory  enactments  on  this  point  are  those  contained 
in  the  Companies  Act,  1862,  and  in  the  Life  Assurance  Companies 
Act,  1870.* 

The  Companies  Act,  1862,  by  section  161  provides  : —  Companies 

Act,  1862. 
"  That  where  any  company  is  proposed  to  be,  or  is  in  the  course  of  being,  wound 
up  altogether  voluntarily,  and  the  whole  or  a  portion '  of  its  business  or  property  is 
proposed  to  be  transferred  or  sold  ^  to  another  company,'  the  liquidators  of  the  first- 
mentioned  company  may,  with  the  sanction  of  a  special  resolution  (a)  of  the  company  by 
whom  they  were  appointed,  conferring  either  a  general  authority  on  the  liquidators, 
or  an  authority  in  respect  of  any  particular  arrangement,  receive  in  compensation  or 
part  compensation  for  such  transfer  or  sale,  shares,'  policies,  or  other  like  interests  in 

'  Black  V.  Delaware,  &c.,  Canal  Co.,  ments  and  compromises  in  winding  up 

9  C.  E.  Green,  455  ;   TVest  River  Bridge  between  companies  and  their  creditors 

Co.  V.   Dix,  6  How.  507  ;   Enfield  Toll  ante,  p.  245. 

Bridge  Co.  v.  Hartfmxl,  &e.,  RE.  Co.,  17  '  Qiiy  „,j(^  Cour\i.y  Investment  Co.,  13 

Conn.   40;    Richinond  RR.  &c.,    Co.  v.  C.  D.  475  ;  Po.itlethwaite  v.  Fort  Philip 

Louisa  MR.  Co.,  13  How.  71.  Gold  Mining  Co.,  43  C.  D.    452.     The 

2  See  last  note,  and  ante,  pp.  392,  466.  shares  may  be  only  part  paid,  and  may 

^  See,  for  example,  Purnell  v.  Waiver-  be  issued   direct  to  the  shareholders   in 

liampton New  W'works  Co.,  10  C.  B.  (N.  the  old  company,  ibid. 
S.)  576  ;  London,  Brighton,  tfcc,  Ry.  Co.  v.  «  As  to  what  is  a  sale,   see  Clinch  v. 

Goodwin,  3  Ex.  320  ;  Eastern  Union  Ry.  Financial  Corp.,  5  Eq.   450,  4  Ch.  117  ; 

Go.  V.  Cochrane,  9  Ex.  197.  Bird  v.  Bird's  Patent,  if.,    Co.,  9   Ch. 

■»  See  also  30  &  31  Vict.  c.  127,  "The  358. 
Railway  Companies    Act,    1867,"  ante,  '  Which  need  not  be  a  registered  com- 

pp.   245  and  308  ;   and  33  &  34  Vict.  pany.  Re    Irrigation   Co.   of  France,  ex, 

c.  104,    "The  Joint  Stock  Companies  parte  Fox,  6  Ch.  176,  192. 
Arrangement  Act,  1870,"  as  to  arrange- 
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siip.h  other  company,  for  the  purpose  of  distribution  amongst  the  members  of  the 
company  being  wound  up,  or  may  enter  into  any  other  arrangement '  whereby  the 
members  of  the  company  being  wound  up  may,  in  lieu  of  receiving  cash,  shares, 
policies,  or  other  like  interests,  or  in  addition  thereto,  participate  in  the  profits  of  or 
receive  any  other  benefit  from  the  purchasing  company;  and  any  sale  made  or 
arrangement  entered  into  by  the  li(juidators  in  pursuance  of  this  section,  shall  be 
binding  on  the  members  of  the  company  being  wound  up  ;  subject  to  this  proviso, 
that  if  any  member  of  the  company  being  wound  up,  who  has  not  voted  in  favour 
of  the  special  resolution  passed  by  the  company  of  which  he  is  a  member  at  either 
of  the  meetings  held  for  passing  the  same,  expresses  his  dissent  from  any  such  special 
resolution  in  writing  addressed  to  the  liquidators,  or  one  of  them,  and  left  at  the 
registered  oSice  of  the  company  not  later  than  seven  days  after  the  date  of  the  meeting 
at  which  such  special  resolution  was  passed,  such  dissentient  member  may  require  the 
liquidators  to  do  one  of  the  following  things  as  the  liquidators  may  prefer,  that  is 
to  say,  either  to  abstain  from  carrying  such  resolution  into  effect,  or  to  purchase 
the  interest  held  by  such  dissentient  member  at  a  price  to  be  determined  in  manner 
hereinafter  mentioned  (b),  such  purchase-money  to  be  paid  before  the  company  is 
dissolved,  and  to  be  raised  by  the  liquidators  in  such  manner  as  maybe  determined 
by  special  resolution  :  no  special  resolution  shall  be  deemed  invalid  for  the  purposes 
of  this  section,  by  reason  that  it  is  passed  antecedently  to  or  concurrently  with  anj' 
resolution  for  winding  up  the  company,  or  for  appointing  liquidators  ;  but  if  an  order  2 
be  made  within  a  year  for  winding  up  the  company  by  or  subject  to  the  supervision 
of  the  Court,  such  resolution  shall  not  be  of  any  validity  imless  it  is  sanctioned  by 
the  Court." 

In  Clinch  v.  Financial  Corporation,^  Csiirns,  L.  C,  said  :  "I 
think  that  section  161  clearly  contemplates  a  sale  of  the  assets  of 
the  liquidating  company  for  such  an  equivalent  in  value  as  is 
pointed  out  in  that  section,  and  does  not  contemplate  the  subject- 
ing of  the  shareholders  in  the  liquidating  company,  without  their 
unanimous  consent,  to  a  fresh  and  original  liability  in  the  shape  of 
a  guarantee.  ...  It  is  sufficient  to  say  that,  in  my  opinion, 
the  liquidators  of  a  company  would  have  no  right  to  place  a  share- 
holder of  a  company  in  this  position,  that  he  must  either  dissent 
altogether  from  the  arrangement,  and  be  subject  to  have  his  shares 
taken  from  him  at  a  valuation,  or  else  come  in  under  the  arrange- 
ment— and  thus  be  forced  to  subject  himself  to  the  liability  of 
guaranteeing  the  sufficiency  of  the  assets."  And  Selwyn,  L.J., 
said  :  "  The  words  of  the  161st  section  are  doubtless  very  wide  and 
comprehensive,  but  it  contains  no  power  to  impose  any  new  or 
additional  liability  upon  tlie  shareholders  of  the  selling  company, 
and  provides  only  for  the  payment  of  the  purchase-money  of  the 
shaves  of  dissentient  shareholders,  which  is  directed  to  be  paid 
before  the  company  is  dissolved,  and  to  be  raised  by  the  liquidators 
in  such  manner  as  may  be  determined  by  special  resolution."* 

'  But  no  arrangements  can  bo  made  *  As  to  the  powers  of  the  Court  under 

varying  the  existing  rights  of  existing  the  section  and  the  schemes  which  have 

mombors  to  pai'ticipato  in  assets,  Oriffilli,  been  enforced,  see  Marine  Investment  Co 

-.  I'ayct,  5  C.  D.  894,  6  C.  D.  511.  8  Ch.   702  ;  Tunis  Bys.   Co     31  L    t' 

=  Soo  ]!r  Cnt/ao  Bis  Co.,  42  G.  D.  169.  (N.  S.)  264,  "W.  N.  1874    pii    121   165 " 

■'  -i  l-'l''  118,  121,  124.  Southall  v.  British  Mutual  Life  Ass.  Soc.', 
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The  exact  position  of  a  dissentient  shareholder  under  this  section  Position  of 
seems  to  be  this.    First,  he  may  assent  to  the  proposed  arrange-  sharetoTder 
ment,  either  simpliciter  or  with   modifications  adapted  to   his  under  sect.  161 
particular  case.     Secondly,  he  may  dissent  therefrom.     Thirdly,  if  viot.  m.  89. 
he  dissent,  he  can  require  the  liquidators  at  their  option  "  either 
to  abstain  from  carrying  the  resolution  into  effect,  or  to  purchase 
his  interest  at  a  price  to  be  determined  by  arbitration,"  i.e.,  as 
provided  by  section  162 — that  is,  he  is  not  compelled  to  accept 
the  liquidator's  valuation.^     Fourthly,  if  he  dissents  and  wishes  his 
interest  to  be  valued,  he  must  give  the  requisite  notice  in  that 
behalf  within  seven  days.     Fifthly,  if  he  dissents,  and  his  interest 
is  purchased  by  the  liquidators,  he  nevertheless  remains  liable  up 
to  the  amount  of  that  interest  to  the  creditors  of  the  company.^ 
Though,  sixthly,  he  may  dissent  simply,  and  abandon  his  interest, 
in  which  case  it  seems  that  his  liability,  if  any,  thereupon  ceases.' 

Though  the  section  speaks  of  a  winding  up  "altogether  volun-  Winding  up 
tarily,"  yet  it  applies  to  a  winding  up  under  the  Court,  which  can,  ™  ^™  ^^^J '"' 
like  the   ofiScial  liquidator,    direct   a   sale   of    the   assets   under  Court, 
section  95,  and  such  a  sale  is  regulated  by  the  principles  laid 
down  in  this  section.* 

Foreign  companies  may  avail  themselves  of  this  section.'     So  Foreign; 
may  companies  not  formed  under  this  Act,  but  they  must  first 
register  themselves  so  as  to  bring  themselves  within  its  provisions. 
In  Southall  v.  British  Mutual  Life  Ass.  Soc.,^  it  was  decided  unregistered 
that  an  unregistered  company,   which  has  no   power  under  its  "'""P^'''^^' 
deed  of  settlement  to   sell  or  transfer  its  business  to  another 
company,  may  carry  into  effect  an  agreement  for  that  purpose  by 
registering  under  the  Companies  Act,  1862,  passing  a  resolution 
for  voluntarily  winding  up  and  directing  the  liquidators  to  carry 
out  the  agreement. 

3.  Life  Assurance  Companies. 
The  mismanagement  of  life  assurance  companies  having  pro- 
duced great  distress  and  absolute  ruin  to  many,  the  Legislature 
interfered  and  enacted  a  series  of  regulations  with  respect  to  the 
conduct  of  their  business  and  the  control  of  their  affairs.     The 

L.  R.  6  Ch.  614  ;  He  Imperial  Zand  Go,  ffigg's  Case,  2  H.  &M.  657  ;  nad  Martin's 

of  Marseilles,  6  Ch.   96 ;    and  cases  in  Oase,  ibid.  669. 

previous  and  following  notes.  ■•  £e  Imperial  Merca/ntile  Credit  Assoc. , 

1  The  shareholder  has  a  right  of  action  12  Eq.  504;  Re  Agra  and  Masterman's 
upon  non-rayment  of  the  purchase-money  Sank,  12  Eq.  509,  n.  ;  Me  Albert  Life 
agreed  on  or  awarded  to  him  in  case  of  Ass.  Co.,  6  Ch.  381  ;  33  &  34  Vict.  c. 
arbitration,  De  Sosaz  v.  Anglo-Italian  104,  s.  2. 

Sank,  L.  E..  4  Q.  i.  462.     Compare  lie         °  He  Irrigation  Co.  of  France,  ex  parte 

Anglo-Italian  Bank  and  De  Bosaz,  L.  E.  Fox,  6  Ch.  176. 

2  Q.  B.  452.  "  6    Ch.    614.       Compare    Broitwich 

2  lie  Imperial  Land  Co.  of  Marseilles,  Patent  Salt  Co.  v.  Curzon,  L.  R.  3  Ex. 
Vinim^s  Case,  6  Ch.  96.  35  ;  and  Princess  of  Meuss  v.  Bos,  5  Ch. 

3  See  Los's  Case,  34  L.  J.  Ch.   609 ;  363,  L.  R.  5  H.  L.  176. 
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33  &  34  Vict, 
c.  61. 


greater  portion  of  the  disasters  brought  about  by  these  bodies  has 
arisen  from  the  amalgamation  or  fusion  of  many  small  associations 
into  one  large  and  unwieldy  concern.  True  enough  the  policy- 
holders and  other  creditors  of  the  original  associations  would  not 
be  bound  by  any  such  arrangements  unless  they  agreed  thereto  : 
but  their  recourse  to  their  original  debtors  is  usually  of  theoretical 
rather  than  practical  value.  What  use  is  it  to  preserve  them 
their  remedy  when  the  assets  and  funds  of  their  debtors  are  gone 
or  very  seriously  diminished  ?  The  unfortunate  shareholders,  too, 
have  to  be  considered.  Like  the  creditors,  they  need  not  agree  to 
an  amalgamation  if  they  do  not  so  choose.  But  this  also  is  a  merely 
theoretical  privilege,  for  they  are  to  a  great  extent  in  the  hands  of 
the  managing  body,  and  unable  to  protect  their  own  interests. 
Consequently  the  Legislature  has  decided  that  the  amalgamation  of 
these  companies  shall  be  to  some  extent  under  the  supervision  of  the 
Courts,  and  accordingly  the  Life  Assurance  Companies  Acts,  1870 
and  1872,  contain  (besides  various  provisions  referring  to  the 
accounts  and  other  internal  matters)  enactments  relating  to  amalga- 
mation, to  which  reference  must  be  made  and  the  enactments 
observed  in  the  case  of  companies  coming  within  those  Acts. 


Simulated 
amalgamation. 


Ti'ansfcr  of 
asbcts. 


SECTION   V. —  QUASI    OR   SIMULATED   AMALGAiLiTION. 

The  term  amalgamation  is  often  loosely  applied  to  either  of 
three  varieties  of  arrangements  which  are  totally  distinct  from 
real  amalgamation  in  its  most  imperfect  form,  and  which  resemble 
it  only  in  this,  that  there  is  to  some  extent  a  union  of  the  interests 
of  two  separate  bodies. 

1.  The  first  of  these  are  agreements  amounting  to  or  in  the 
nature  of  partnership.  Here  there  is  no  real  union  at  all.  The 
corporations,  companies,  or  individuals  concerned  remain  alto- 
gether distinct.  The  only  association  is  to  the  extent  of  and  for 
the  purpose  of  the  joint  enterprise  or  speculation  in  which  they 
have  become  engaged.  In  respect  of  this  there  is  a  community, 
more  or  less  complete,  of  interest  and  liability — nothing  more. 

2.  Another  of  these  arrangements  to  which  the  term  is  often 
applied  is  any  operation  which  is  merely  a  direct  and  simple  pur- 
chasei  of  corporate  property,  it  may  be  the  whole  undertaking  and 
assets  of  a  corporation,  or  some  particular  section  or  part.     This 


'  It  should  be  noticed  that,  besides  a 
transfer  by  way  of  direct  purchase,  which 
is  the  only  mode  oxaniinod  in  the  text, 
there  may  bo  a  translVr  by  way  of  niort- 
f^'ugo,  see  ante,  pp.  112-3.  Under  ordinary 
cireumstances  and  with  ordinary  powers 
a  eorjioratiou  can  mortgage  only  its 
assets  and  property.     But  by  legislative 


authority  it  may  mortgage  evei-y  incident 
connected  with  it— its  special  powers,  its 
franchises.  A  mortgage  of  this  latter 
description  given  to  another  corporation 
would  practically  be  an  amalgamation, 
if  not  an  absolute  absorption  in  the 
latter. 
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evidently  does  not  involve  the  transfer  of  the  corporation  persona, 
or  the  destruction  or  abeyance  of  the  corporation  as  a  legal  entity. 
It  is  a  matter  which  mainly  and  directly  comes  under  the  head  of 
enterprise  or  business.^  Whatever  rights  or  liabilities  arise  affect 
the  corporations  or  companies  concerned  simply  as  seller  and 
buyer,  and  in  no  way  concern  the  members  or  creditors  as  such. 

3.  Unincorporated  companies  sometimes  unite  not  merely  in  Unincor- 
partnership,  but  by  merging  into  one  body  such  quasi  legal  enti-  companies, 
ties  as  they  possess  and  their  individual  members.  These  unions 
have  in  some  respects  the  semblance  of  real  amalgamations,  and 
various  questions  on  the  subject  have  arisen  out  of  them.  But 
first,  these  unions  do  not  involve  the  most  important  of  the  ques-. 
tions  mentioned  above  as  incident  to  a  real  amalgamation — there 
is  no  entity  to  destroy,  no  persona  to  transfer.  And,  secondly, 
these  bodies  not  being  corporations,  no  question  of  corporate  capa- 
city arises.  The  only  questions  that  can  be  raised  will  be  under 
the  instruments  constituting  the  partnership  as  to — (1)  the  power 
to  transfer  the  assets ;  (2)  the  power  to  admit  new  members  or 
transfer  the  existing  ones  to  a  new  firm. 

SECTION  VI.— CONSOLIDATION. 

This  is  an  expression  used  almost  indiscriminately  with  amalga- 
mation in  the  United  States  to  denote  certain  operations  relative  to 
the  union  of  corporations.  The  general  effect  as  to  one  class  of  these 
has  been  thus  described  in  a  case,  Lauman  v.  Lebanon  Valley 
RR.  Co.,^  where  a  statute  had  affirmed  the  arrangement.  "  1.  The 
Beading  Company  will  extend  its  chartered  rights,  privileges,  and 
duties  from  Beading  to  Harrisburg,  preserving  its  name  and  there- 
fore its  legal  though  not  its  actual  identity.  2.  The  Lebanon  Com- 
pany, that  is,  all  its  members,  will  pass  into  the  Beading  Company 
and  become  members  thereof,  and  all  their  corporate  rights,  privi- 
leges, and  property  will  become  vested  therein,  and  by  authority 
of  law  all  the  liabilities  of  the  former  company  will  become  charge- 
able against  the  latter.  3.  By  such  an  act  the  Lebanon  Company 
loses  its  actual  identity,  abandons  its  name,  and  therefore  its  legal 
identity  and  its  corporate  existence,  and  can  no  longer  claim  any 
legal  recognition." 

This  operation,  it  is  manifest,  differs  in  no  respect  as  to  the 
process  itself,  or  as  to  the  result  thereof,  from  a  true  amalgamation. 

But  the  term  extends  to  other  operations,  or   to  operations  Consolidation 
having  other  results,  than  these.     "The  effect  of  the  consolidation  °°*  synony- 

°  '  mous  •snth 

'  Ante,  pp.  150-161.  similar  merger  of  the    South   Carolina 

^  30  Penn.  42,  45.     See  Tomlinson  v.       Canal  cH  BK.  Co.  in  the  South  Carolina 
Branch,  15  Wall.  460,  where  there  -was  a      ER.  Co. 
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'was  a  dissolution  of  the  three  corporations,  and  at  the  same 
instant  the  creation  of  a  new  corporation  with  property,  liabihties, 
and  stockholders,  derived  from  those  passing  out  of  existence.'"  ^ 

Here  there  is  both  something  more  than  and  something 
different  from  an  amalgamation.  There  is  not  merely  the  union 
of  one  corporation  in  another,  the  latter  remaining  in  constitution 
and  in  capacity  unmodified,  though  having  greater  assets  and  a 
larger  number  of  members,  which  is  the  main  characteristic  of 
this  proceeding — there  is,  (1)  the  destruction  of  the  original  cor- 
porations, and  (2)  the  creation  eodem  ictu  et  eo  instanti  of  a  new 
corporation,  which  takes  the  place  of  the  former  bodies,  and 
though  it  does  not  absorb  them  as  legal  entities,  it  assumes  their 
legal  position  in  all  other  respects,  their  full  rights  and  their 
liabilities. 

Consolidation  is  used  indifferently  for  both  these  proceedings, 
but  is  often,  and  it  would  be  a  convenience  if  it  were  definitely, 
restricted  to  the  latter,  amalgamation  being  used,  as  here,  for  the 
former. 
Conditions  of  The  requisites  of  consolidation  in  either  sense  are  substantially 
those  which  have  been  considered  with  reference  to  amalgamation. 
(1)  There  must  be  express  power  to  do  so,  either  contained  in  the 
constating  instruments,^  or  given  by  the  legislation,  in  which  case 
it  must  be  in  virtue  either  of  authority  in  this  behalf  reserved  in 
the  original  constating  instruments,*  or  of  the  exercise  of  eminent 
domain.*  (2)  An  unwilling  shareholder  cannot  be  compelled  to 
become  a  member  in  the  new  corporation.'  (3)  Creditors  cannot 
be  compelled  to  undergo  a  novation,  and  where  the  original  corpo- 
rations are  destroyed,  the  new  corporation  takes  the  property 
franchises,  &c.,  of  these  cumonere,  subject  to  all  their  liabilities.* ' 

1  Clearwater  v.  Meredith,  1  'Wall.  25,  ER.  Co.,  20  Ind.  30.    Compare  Kixonv. 

40,  referring  to  McMalmn  v.  Morrison,  £roinilou;  3  H.  &  N.  686. 

16  lud.  172.    See  TluiKey  City,  14  "Wall.  ••  Black  v.  Delaware,  <tc.,  Canal  Co.,  9 

653,   vphere  there  was,  una  ictu,  tlie  de-  C.  E.  Green,  455  ;  aide,  pp.  466-7. 

struction   of   two    corporations  and  the  °  See  cases  in  notes  to  pp.  391-2* 

creation  of  a  third  thereout.  «  Prouti/  v.  Lake  Shore,  i-c,  JRR.  Co 

-  See  Ntigent  v.  Supervisors,  19  -Wall.  52  N.  Y.  363 ;    Gould  v.  Langdon    43 

241.  Ponn.  365. 

"  Jbid.  ;    Sauna  v.    Cincinnati,    iCv., 
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A  CORPORATION  may  conduct  its  enterprise  and  perform  the 
various  acts  and  duties  incidental  to  it,  eitiier  by  itself  directly,  or 
through  the  medium  of  officials  and  agents  of  various  descriptions. 
The  chief  facts  and  principles  in  connection  with  corporate  ofiicials, 
and  their  relation  to  their  corporation,  are  dealt  with  in  Chapters 
V.  and  VI.  following. 

The  two  most  important  points  in  reference  to  the  direct  action 
of  corporations  are,  first,  the  meetings  of  corporators,  and,  secondly, 
the  formalities  requisite  for  the  due  performance  of  corporate  acts 
and  other  transactions. 

Meetings  have  already  been  noticed.^     To  what  is  there  said  Meetinga. 
it  may  be  added  that  most  of  the  statutes,  general  or  special, 
which  organise  corporations,  expressly  require  for  the  protection 
of  the  members  that  general  meetings  shall   be  periodically  held. 
Thus   the    Companies   Act,  1862,   s.  49,  provides   that  such   a 
meeting  "  shall  be  held  once 'at  least  in  every  year  ;"^  and  the  when  to  ba 
Companies  Clauses   Consolidation   Act,   1845,  contains  in  s.  66  ^®^"^* 
analogous  provisions. 

In  addition,  provision  is  very  generally  made  in  the  constating  Extraordinary 
instruments  for  the  calling  of  other  or  '•  extraordinary "  general  "^^''"S^- 
meetings  at  times  when  peculiar  circumstances  arise,  rendering 
it  necessary  to  summon  the  whole  body  of  members.     Of  course 
the  conditions  relating  to  such  meetings,  the  power  to  convene 


'  Ante,  pp.  32-6. 

2'  Which  means  the  period  from  1st 


Jan.  to  31st  Dec,  Gibson v,  Barton,  L.R. 
10  Q.  B.  329. 
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them,  &c.,  will  depend  on  the  particular  language  used— usually  a 
prescribed  number  of  members  can  demand  a  meeting  whenever 
they  choose.i 

As  to  formalities,  the  most  important  requisite  is  the  seal.  This 
is  fully  examined  in  this  Chapter.  It  is  the  only  formality  that  is 
imposed  by  the  Common  Law.  What,  if  any,  others  will  be 
requisite  must  be  determined  by  a  reference  to  the  instruments 
creating  the  corporation.  It  is  competent  for  either  the  legislature 
or  the  individuals  seeking  to  be  incorporated,  to  add  whatever 
formalities  may  be  deemed  advisable  to  secure  the  due  carrying 
out  of  the  corporate  proceedings,  but  these  can  be  found  only  in 
the  constating  instruments  of  each  particular  corporation.  Some 
of  them,  viz.,  those  relating  to  the  meetings  of  the  general  body 
of  members,  have  been  already  considered,^  and  the  subject  is 
again  treated  of  in  connection  with  "  Formalities  "  generally  in 
Chapter  VI.  of  this  Part. 


SECTION  I. — NECESSITY  FOE  SEALING. 


Common  Law 
rule. 


SUB-SECTION  I. — COMMON  LAW. 

By  the  strict  Common  Law  all  the  contracts  of  corporations 
must  be  attested  by  the  fixing  of  their  seal.  Being  impalpable 
they  cannot  manifest  their  intentions  by  any  personal  act  or  oral 
discourse.  They,  therefore,  act  and  speak  only  by  their  common 
seal.  For  though  the  particular  members  may  express  their 
private  consent  to  any  act  by  words  or  signing  their  names,  yet 
this  does  not  bind  the  corporation ;  it  is  the  fixing  of  the  seal,  and 
that  only,  which  imites  the  several  assents  of  the  individuals  who 
compose  the  community,  and  makes  one  joint  assent  of  the  whole.* 


1  "  Twenty  or  more— holding  not  less 
than  one-tenth  of  the  capital  of  the  com- 
pany," hy  8  &  9  Vict.  c.  16,  s.  70.  "  Not 
less  than  one-fifth  in  number,"  by  25  & 
26  Vict.  c.  89,  Table  A,  cl.  3'J.  See  J/nc- 
dougall  v.  Garditier,  10  Ch.  606  ;  Cannon 
V.  Trash,  20  Eq.  669. 

2  Ante,  pp.  32-6. 

^  Rolfe,  B.,  in  Mai/or,  cCr.,  of  Ltidhno 
V.  Charlton  (6  ]\l.'&  W.  Sl.l),  thus 
expressed  tho  rule  :  "The  seal  is  required 
as  authenticating  the  concurrence  of  tho 
whole  body  corporate.  If  the  legislature 
in  creating  a  body  corporate  invest  any 
member  of  it,  cither  expressly  or  im- 
pliedly, with  authority  to  bind  the  whole 
body  by  his  mere  signature  or  otherwise, 
then  undoubtedly  the  adding  of  a  seal 
would  be  matter  jnirely  of  form,  and  not 
of  substance.  Everyone  becoming  a 
member  of  sueh  a  corporation  knows  that 
he  is  liable  to  bo  bound  in  his  corporate 


character  by  such  an  act,  and  persons 
dealing  with  the  corporation  know  that 
by  such  an  act  the  body  will  be  bound. 
But  in  other  cases  the  seal  is  the  only 
authentic  evidence  of  what  the  coi'pora- 
tion  has  done  or  agreed  to  do.  The 
resolution  of  a  meeting,  however  numer- 
ously attended,  is  after  all  not  the  act  of 
the  whole  body.  Every  member  knows 
he  is  bound  by  what  is  done  under  the 
corporate  seal,  and  by  nothing  else.  It 
is  a  great  mistake,  therefore,  to  speak  o£ 
the  necessity  for  a  seal  as  a  relic  of  ignorant 
times.  It  is  no  such  thing  ;  either  a 
seal,  or  some  substitute  for  a  seal  which 
by  law  shall  -be  taken  as  conclusively 
evidencing  the  sense  of  the  whole  body 
corporate,  is  a  necessity  inherent  in  the 
very  nature  of  a  corporation."  Com- 
pare per  Pollock,  B.,  in  Mayor,  tfcc, 
of  Kidderminster  v.  Hardwiok,  L.  E. 
9  Ex.  24. 
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The  rigid  application  of  this  rule  has  necessarily  entailed  not  a  Contracts  Toid 
little  moral  injustice,  as  in  the  case  cited  in  the  last  note.  Two  geal^^" 
notorious  instances  are  Arnold  v.  Mayor,  d-c,  of  Poole,  and  Biggie 
V.  London  &  Blachwall  Ry.  Co}  In  the  former  case  the  plaintiff, 
an  attorney,  had  been  appointed  by  the  defendants  to  conduct  their 
suits  and  to  perform  other  legal  business  for  them,  but  his  appoint- 
ment not  having  been  under  the  common  seal,  it  was  held  that  he 
could  not  recover  his  bill  of  costs.  In  the  latter  case  the  plaintiff 
had,  in  accordance  with  an  agreement  not  under  seal  entered  into 
with  the  defendants  executed  certain  works  and  improvements 
upon  their  line ;  he  was  dismissed  before  the  completion  of  the 
work,  and  on  action  brought  it  was  held  he  could  not  recover  for 
the  services  rendered. 


SUB-SECTION  II. — QUALIFICATIONS  OF  THE  COMMON  LAW. 

However,  owing  to  the  vast  increase  in  modern  times  in  the 
number  of  commercial  corporations,  it  has  been  found  advisable,  if 
not  absolutely  necessary,  to  qualify  the  rule,  and  to  hold  many 
contracts  made  by  or  with  corporations  valid  though  not  under 
seal.  These  exceptions  will  be  examined  in  the  following  sections 
of  this  chapter. 

But  it  must  be  premised  that  under  no  circumstance  will  any  statutory 
exception  be  allowed  to  prevail  against  the  express  directions  of  the  ''^i^'rementa 
Legislature.     Whenever  a  statute  makes  sealing  an  essential  con-  waived. 
dition   for  the   validity   of    a   contract,   this   formality   must   be 
observed,    or   no   action   will   lie    even   though    the   contract   be 
executed  on  the  one  side.     Thus  in  Frend  v.  Dennett^  the  plain- 
tiff sued  the  clerk  of  the  local  board  of  health  of  the  non-corporate 
district  of  Worthing  for  work  done  in  pursuance  of  a  contract 
entered  into  with  them,  such  contract  not  being  under  seal.     The 
8.5th  section  of  11  &  12  Vict.  c.  63,  provides  that  all  contracts 
above  £10  shall  in  case  of  non-corporate  districts  be  under  the 
seal  of  the  board,  &c.    It  was  consequently  held  that  the  plaintiff 
could  not  recover — the  claim  being  for  certain  additional  works — 
either  at  law^  (in  which  action  there  was  a  common  count  for  work 

1  4  M.  &  Gr.  860 ;  and  5  Ex.  442  statutory  req^uisites  are  merely  con- 
re>pectiTely.  In  Sutter  v.  Spectacle  ditional.  See  Scott  v.  Clifton  School 
Makers  Co.,  12  W.  E.  742,  a  similar  Board,  14  Q.  B.  D.  500  ;  Cunningham 
decision  was  come  to  ;  Mum/ord  v.  Haw-  v.  Zocal  Board  of  Wolverhampton,  26 
hins,  5  Denio,  355  ;  Western  Bank  v.  L.  J.  M.  C.  33,  tlte  agreement  may  be 
Oilstrap,  45  Mo.  419.  one  to  which  the  requisites  do  not  apply 

2  4  C.  B.  N.  S.  676  ;  27  L.  J.  (C.  P.)  See  A.-G.  v.  Gaskill,  22  C.  D.  537 
314.  Similarly  decided  in  Hunt  v.  Eaton  v.  Basker,  7  Q.  B.  D.  529  ;  Bourne- 
Wimbledon  Local  Board,  4  C.  P.  D.  48,  mj}iith  Comrs.  v.  Watts,  14  Q.  B.  D.  87 
and  Young  v.  Mayor,  &c.,  of  Leamdngton,  Mellis  v.  Shirley  Local  Board,  14  Q.  B.  D. 
8  App.  517.  But  this  does  not  hold  if  the  911,  reversed  16  Q.  B.  D.  446. 


The  rule  may 
not  apply. 


1.  Where  the 
law  does  not 
require  it. 
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and  labour  and  materials,  as  well  as  a  special  count  on  the  alleged 
contract),  or  in  equity.^ 

SUB-SECTION  III. — WHERE  THE  RULE  DOES  NOT  APPLY. 

Besides  the  exceptions  from  and  modifications  of  the  common 
law  doctrine  which  will  be  immediately  considered,  it  is  necesssary 
to  premise  that  there  are  numerous  cases  unaffected  by  the  rule 
simply  because  it  either  does  not  or  cannot  apply. 

1.  In  some  of  the  coloDies^  and  in  some  if  not  all  of  the  United 
States,'  either  the  division  of  contracts  into  parol  and  specialty 
does  not  exist,  or  if  it  does  the  division  exists  strictly  as  such  and 
the  seal  is  never  a  mere  formality.  Consequently  in  these  coun- 
tries the  engagements  of  corporations  and  of  private  individuals 
may  alike  be  made  in  any  form  and  proved  by  any  evidence — oral, 
writing,  or  deed. 

In  Scotland  "  it  has  become  the  mle  that  corporations  may  be 
bound  by  the  signature  of  their  officers  duly  appointed  for  that 
purpose  and  signing  per  procurationem."  * 

2.  Proceedings  by  Agents.  By  far  the  greater  part  of  the 
ings  by  agents,  transactions  of  corporations  are  carried  on  through  the  instru- 
mentality of  ordinary  agents.  Here  manifestly  the  rule  does  not 
apply.  Whatever  is  within  the  scope  of  their  authority  they  of 
course  can  transact  in  the  ordinary  way,  orally  or  in  writing  as 
may  be  most  convenient. 

Does  this  hold  with  regard  to  governing  bodies  ?  Are  they 
"  agents "  within  this  principle  ?  Are  their  engagements  and 
general  contracts,  entered  into  by  them  as  a  body  on  behalf  of 
their  principals,  binding  if  evidenced  by  a  written  vote,  document 
signed,  or  joint  word  of  mouth  ?  Keason  and  principle  are  in  the 
affirmative — directors  certainly,  and  apparently  all  governing 
bodies,  are  agents  in  any  sense  of  that  word — therefore  their 
proceedings  should  be  good  and  binding  if  agreed  to,  accepted,  or 
done  in  the  ordinary  manner  practised  and  allowed  by  law,  by  and 
for  other  agents. 


2.  Proceed- 


1  5  L.  T.  N.  S.  73. 

2  The  Cape  of  Good  Hope,  for  example. 
See  Smith  v.  Standard  Bank  of  British 
South  Africa,  Buchanan's  (Cape  Colony) 
Kep.  vol.  1.  253,  274:  "By  the  law  of 
this  colony  a  contract  need  not  be  under 
seal,  nor  indeed  in  writing  unless  it  is  so 
stipulated." 

'^  "At  last,  after  a  full  review  of  all 
the  authorities  the  old  technical  rule  was 
condemned  as  impolitic,  and  essentially 
discarded  ;  for  it  was  decided  by  the 
Supreme  Court  of  the  United  States,in  the 
case  of  the  Banlc  of  Columbia  v.  Patter- 


son, 7  Cranch,  229,  30C,  that '  whenever  a 
corporation  [aggregate]  was  acting  within 
the  range  of  the  legitimate  purposes  of 
its  institution,  all  parol  contracts  made 
by  its  authorised  agents  were  express  and 
binding  promises  ot  the  corporation  ;  and 
all  duties  imposed  upon  tnem  by  law, 
and  all  benefits  conferred  at  their  request, 
raised  implied  promises,  for  the  enforce- 
ment of  which  an  action  may  well  lie.' " 
2  Kent  Comm.  289. 

■•  Clark,  "  Partnership  and  Joint  Stock 
Companies  "  (Scotland),  243. 
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But  the  English  Courts  have  arrived  at  the  opposite  conclusion.  In  England 
It  is  doubtful,  however,  whether  the  precise  point  has  ever  been  w^odfeT^™' 
raised — whether  it  has  ever  been  distinctly  set  up  and  argued  that  "'"^t  be  under 
directors,  for  example,  are  simply  agents  of,  and  not  the  corporation       '  ' 

itself,  not  themselves  the  corporate  body ;  that  the  requisite  as  to 
sealing  applies  only  to  acts  directed  by  the  whole  corporation  in 
genera]  meeting ;  and  that  a  given  contract  entered  into  by  them, 
the  directors,  is  not  obnoxious  to  the  rule,  is  not  a  contract  of  the 
corporation  directly,  and  therefore  is  perfectly  good  though  not 
under  seal.  In  all  the  cases  it  has  been  assumed  without  argu- 
ment that  an  engagement  by  a  governing  body  is — ^not  merely  and 
simply  one  which  binds  their  corporation,  but  —  actually  an 
engagement  by  their  corporation  itself,  precisely  as  if  it  had  been 
made  at  a  general  meeting  of  the  corporators.^ 

In  the  United  States,  however,  this  distinction  is  clearly  recog-  tut  not  so  in 
nised.  Thus  in  Bank  of  United  States  v.  Bandridge,^  Story,  J.,  states.' 
said :  "  It  is  most  manifest  that  the  corporation  is  altogether  a 
distinct  body  from  the  directors,  possessing  all  the  general  powers 
and  attributes  of  an  aggregate  corporation,  and  entitled  to  direct 
and  superintend  the  management  of  its  own  propertj',  and  the 
government  of  the  institution,  and  to  enact  by-laws  for  this 
purpose.  So  far  as  the  act  delegates  authority  to  the  directors, 
the  latter  possess  it  and  may  exercise  it,  not  as  constituting  the 
corporation  itself,  but  as  its  express  statute  agents  to  act  in  the 
ordinary  business  of  the  institution.  The  directors  are  created  a 
board  and  not  a  corporate  body." 

3.  Torts  and  Crimes.  Manifestly  nothing  in  the  nature  of  3.  Torts  and 
sealing  or  other  similar  formality  is  requisite  to  render  a  corpora- 
tion liable  in  respect  of  these  matters.  If  in  fact  a  tort  or  crime 
has  been  committed  by  direction  of  a  corporation  or  by  persons 
acting  under  its  authority,  express  or  implied,  the  only  evidence, 
the  only  formality,  necessary  is  the  ordinary  evidence  that  the  act 
has  been  done,  that  it  is  of  such  a  description  and  done  under 

'  See  Diggle  t.  London  &  BlacTcwall  tions  can  act  onlyby  their  seal]  as  applied 

Ey.  Co.,  5  Ex.442  ;  London  Docks  Co.  v.  to  ooi-porations  existing  by  the  common 

Sinnott,  8  E.  &  B.   347,  27  L.  J.  Q.  B.  law,  in  respect  even  to  which  it  has  been 

129;  and  most  of  the  cases  illustrating  certainly  broken  in  upon  in  modern  times, 

the  different  exceptions  in  sects,  ii.,  iii.,  it  has  no    application   to    corporations 

and  iv.  of  thij  chapter.  created  by  statute,  whose  charters  con- 

2  12  Wheat. '64,  78.  As  a  result,  in  template  the  business  to  be  transacted 
Fledcner  v.  Bamk  of  United  States  (8  exclusively  by  a  special  body  or  board  of 
Wheat.  338,357),itwasheld — though  pro-  directors.  And  the  acts  of  such  body, 
bably  the  same  result  would  have  been  evidenced  by  a  written  vote,  are  as  corn- 
arrived  at  by  virtue  of  the  general  law  of  pletely  binding  upon  the  corporation,  and 
the  United  States  as  set  forth  above —  as  complete  authority  to  their  agents,  as 
that  "whatever  may  be  the  original  the  most  solemn  acts  done  under  the 
correctness  of  this  doctrine  [that  corpora-  corporate  seal." 
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such  circumstances  that  the  corporation  can  be  fairly  considered  to 
have  authorised  and  therefore  to  be  responsible  for  it. 
4.  Vote  or  4.  Vote  or  Resolution.     If  a  corporation  in  general  meeting 

resolution.  determine  upon  a  matter,  is  it  necessary  that  the  seal  should  be 
affixed  thereto  in  order  to  render  such  binding  as  against  the 
corporation?  Such  matters  will  be  of  two  kinds— those  which 
are,  and  those  which  are  not,  in  the  nature  of  contracts.  As  to 
the  former,  possibly  the  seal  may  be  required  whenever  the 
proceeding  is  one  fixing  the  corporation  with  liability  towards 
outsiders.  But  as  to  the  latter — by-laws,  resolutions  as  to  the 
conduct  of  their  own  affairs,  instructions  to  agents,  &c. — there 
is  no  valid  reason  for  requiring  the  seal,  and  apparently  it  is 
unnecessary. 

A  good  case  showing  the  liability  of  a  coi-poration  in  respect  of 
matters  done  in  pursuance  of  a  vote  or  resolution,  not  under  seal, 
of  the  corporators  in  general  meeting,  is  that  of  Nevill  v.  Corpo- 
ration of  Ross}  This  was  an  action  of  trespass  against  a  muni- 
cipal corporation  for  the  act  of  their  pathmaster  in  his  causing 
statute  labour  to  be  performed  on  certain  land  alleged  by  the 
defendants  to  be,  but  found  by  the  jury  not  to  be,  an  original 
allowance  for  a  highway.  The  pathmaster  acted  under  an  order 
written  by  the  clerk  by  the  direction  of  the  council,  when  in 
session.  The  Court  held  this  sufficient  to  render  the  corporation 
liable.  "  The  argument  before  us  was  rested  on  the  ground  set 
forth  in  the  rule,  namely  that  the  corporation  could  not  be  held 
responsible  by  the  mere  oral  directions  given  by  individuals 
composing  the  council  to  the  clerk  to  instruct  the  pathmaster,  but 
in  my  opinion  this  is  not  a  correct  statement  of  the  case  as  proved 
at  the  trial.  The  council  were  in  session,  and  any  instructions 
given  to  the  clerk  were  given  to  him  by  the  council." 

SECTION   II. — COMJION   LAW   EXCEPTIONS. 

The  above  observations  with  regard  to  the  generality  of  the 
rule  itself  being  borne  in  mind,  the  following  seem  to  be  the 
chief  cases  in  which  the  absence  of  a  seal  will  be  excused  in 
matters  cognisable  at  Common  Law  and  subject  to  Common 
Law  principles." 

1  22  U.  C.  (C.  ?.)  (1872)  -1S7.     Com-  (Ex.)  141,  as  to  the  effect  of  resolutions, 
pare  tins  case  witli  Mill  v.  Ilmrka;  L.  K.  ^  ^  contract  not  enforceable  for  Want 

10  Ex.  92,  as  to  whetluH-  the  tlofcndant  of  sealing  is  not  necessarily  void  for  all 

corporation  was  liaWo  at  all  on  the  facts  ;  purposes,    e.g.,    it    may    disqualify  the 

with  Cmmpion  v.  Varna  III/.  Co.,  7  Oh.  party  for  office,  as  in  Beq.  v.  Francis,  18 

662,  post,   p.  557,   note  ;  and  Males  v.  (J.  B.  526. 
Cumherland,  ttc,  Mining  Co.,  30  L.  J. 
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1.  Trivial  Matters. 


214.  Contracts  relating  to  matters  of  trivial  and  every  day  i.  Trmal 

occurrence  may  be  made  without  sealing.  matters. 

From  earliest  times  it  has  been  admitted  that  to  enforce  the 
rigid  rule  in  the  insignificant  affairs  of  daily  life  would  be  need- 
less, if  not  utterly  impracticable.  This  appears  from  the  judg- 
ment in  Horn  v.  Ivy^  in  21  Car.  2,  and  the  references  to  the 
year  books  therein  contained.  "  Admitting  all  this  for  the  de- 
fendant, yet  it  was  said  the  plea  was  naught.  First  because  he 
justified  by  a  command  from  a  corporation  [the  Governors  and 
Society  of  the  Trade  to  the  Canaries],  and  did  not  allege  it  to  be 
by  deed.  And  it  was  agreed  that  a  corporation  might  employ  one 
in  ordinary  services  without  a  deed,  as  to  be  butler,  18  Ed.  4,  8, 
or  the  like.  But  one  could  not  appear  in  an  assize  as  a  bailiff  to 
a  corporation  without  deed,  12  H.  7,  27.  Neither  can  thoy  license 
one  to  take  their  trees  without  deed,  nor  send  one  to  make  a  claim 
to  land,  9  Ed.  4,  39.  They  cannot  make  themselves  disseisors  by 
their  assent  without  deed,  or  command  one  to  enter  for  a  condition 
broken,  7  H.  7,  9."  So  in  Manhy  v.  Long,^  for  taking  cattle 
damage-feasant,  the  defendants  made  conusance  as  bailiffs  for  the 
corporation  of  Christ's  Hcspital,  and,  on  demurrer,  it  was  held  that 
"  the  conusance  was  good  without  mentioning  their  precept,  or  that 
it  was  in  writing,  for  their  precepts  need  not  be  in  writing  for  such 
matters  as  this." 

2.  Cases  of  utility  amounting  to  necessity? 

215.  Contracts  not  under  seal  may  be  validly  made  relating  2.  Cases  of 

to  matters  the  due  performance  of  which  is  essential  "^ "  ^" 
for  the  attainment  of  the  objects  for  which  the  cor- 
poration has  been  created. 

Next  to  the  cases  of  every  day  occurrence,  where  it  is  absolutely 
necessary  that  the  formality  of  sealing  should  be  dispensed  with, 

1  1  Ventr.  47.     See  Handle  v.  Deane,  aggregate  que  n'ad  un  teste,     16  H.  7, 

2  Lut.  1496  (12  Will.  3,  C.  B.),  where  to  26.     Et  vld  aux  pur  ceo  1  Lev.  107." 

an   action   of  trespass    for  beating    the  -  3  Lev.  107. 

horses  and  servants  of  plaintiff,  defeu-  ^  This  class  of  supposed  exceptions  is 
dants  justified  as  being  the  servants  of  retained  in  deference  to  numerous  dicta, 
the  mayor,  aldermen,  and  burgesses  of  But  it  is  very  doubtful  whether  this  class  ' 
B.,  plaintiff  demurred;  "que  les  defs  as  a  separate  group  really  exists.  Itissub- 
justitie  come  servants  al  un  corporation,  mitted  that  the  true  view  is  that  these 
et  pur  ceo  doient  monstre  un  authority  instances  come  under  the  next  two  heads 
south  le  seal  del  corporation,  1  Sid.  441."  — that  these  instances,  to  be  valid  con- 
But  the  plea  was  overruled.  "Car  le  tracts,  must  either  (1)  relate  to  commer- 
difiference  est  enter  un  corporation  que  ad  cial  corporations,  or  (2)  as  regards  other 
un  teste,  et  per  consequence  poet  faire  un  corporations,  be  examples  of  executed  con- 
personal    command    et    un    corporation  sideration. 
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Cases  of  utility 
where  the 
claims  have 
been  allowed ; 


where  they 
have  been 
disallowed. 


come  those  cases  in  which  the  utility  of  what  is  done  differs  but 
little  from  necessity.  It  is  now  fully  established  that  when  the 
constitution  and  end  of  a  corporation  require  that  certain  contracts 
should  be  made  and  work  done,  and  such  contracts  have  been 
agreed  to  by  agents  lawfully  authorised,  and  work  has  been 
performed  and  materials  supplied  in  pursuance  of  the  same,  the 
corporation  will  be  liable  to  an  action  certainly  for  work  done,  &c., 
if  not  upon  the  special  contract  itself;  and  there  are  dicta  if  not 
decisions  to  the  effect  that  the  corporation  is  in  such  cases  bound 
by  the  contract  itself.  Clarice  v.  Cuckfield  Union}  is  a  leading 
case— here  the  plaintiff,  having  put  up  water-closets  at  a  work- 
house in  pursuance  of  an  oral  order  given  him  by  the  guardians, 
was  held  entitled  to  recover  for  the  same. 

In  the  following  cases  similar  claims  were  allowed : — Sanders 
Y.  Guardians  of  St.  Neot's  Union,^  for  iron  gates,  the  order  given 
being  merely  oral ;  Be  Grave  v.  Mayor,  &c.,  of  Monmouth^  for 
weights  and  measures  sent  to  the  mayor  at  his  request,  afterwards 
examined  in  the  town-hall  by  the  full  corporate  body,  and  accepted 
and  used  by  them  ;  Beverley  v.  Lincoln  Gaslight,  etc.,  Co.,*  for  gas 
meters  supplied  to  the  defendants ;  Church  v.  Imperial,  &c.,  Co.,^ 
where  the  Exchequer  Chamber  held  that  the  defendants  could 
maintain  assumpsit  for  the  breach  of  a  contract  by  the  plaintiff  in 
error  to  accept  gas  from  year  to  j'ear  at  the  ordinary  rates  and 
terms ;  Brewster  v.  Canada  Co.,^  where  a  land  company  were 
held  bound  by  a  contract  by  their  agent,  not  under  seal,  for  the 
sale  of  certain  lands,  they  having  also  to  some  extent  acquiesced 
in  the  contract ;  Nicholson  v.  Bradfield  JJn  ion^  for  coals  supplied 
at  various  times  by  the  plaintiff  to  the  defendants  for  their 
workhouse,  under  an  agreement  between  the  plaintiff  and  the 
guardians,  signed  by  the  former,  but  not  under  the  seal  of  the 
latter. 

In  the  following  they  were  disallowed : — Paine  v.  Guardians  of 
Strand  Union,^  for  making  a  plan  of  one  of  the  parishes  of  the 
union;  Lamprell  v.  Billericay  C7Hio?i,^  for  making  alterations  in 
and  additions  to  a  workhouse,  such  being  directed  by  parol,  though 
the  contract  to  build  the  workhouse  was  itself  under  seal ;  Homer- 
sham  V.  Wolverhampton  Wworlcs  (70.,^"  also  for  variations  made  in 


'  21  L.  J.  (Q.  B.)  819. 

2  8  Q.  B.  810. 

'  4  C.  &  P.  m. 

'  6  Ad.  &  E.  829.  Compare  London 
Gaslight,  dr.,  Go.  v.  Nicholh.  2  C.  &  P. 
365;  Mayor,  <(r.,  of  Sta£m-d  v.  Till,  i 
]Mng.  75  ;  Church  v.  Imperial  Gaslight, 
A-c,  Co.,  6  Ad.  &E.  846. 

'  6  Ad.  &  E.  846.     But  in  Smith  v. 


<'hv.     185  ),   112,   it  was  held  that 


w 


special  contract  for  the  supply  of  gas 
upon  unusual  terms  must  be  under  seiil 
to  bind  the  company. 

«  4  Grant  (Upper  Can.  Chy.,  1854), 
443. 

^  L.  R.  1  Q.  B.  620. 

«  8  Q.  B.  326,  15  L.  J.  (M.  C.)  89. 

9  3  Ex.  283, 18  L.  J.  (Ex.)  282  ;  Parish 
V.   Wheeler,  22  N".  Y.  494. 

"  6  Ex.  137,  20  L.  J.  (Ex.)  193. 
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pursuance  of  orders  given  by  the  defendants'  engineer,  while  car- 
rying out  a  contract  duly  sealed ;  PItu  v.  Municipal  Council  of 
Ontario,^  for  erecting  a  gaol  and  courthouse ;  Barker  v.  Municipal 
Council  of  Clunes,^  for  the  refusal  to  carry  out  a  tender  accepted 
by  parol  for  the  erection  of  a  dam  for  a  reservoir, 

A  late  case  is  Wells  v.  Mayor,  Jtc,  of  Hull?  The  defendants,  Corporation 
a  municipal  coi-poration  owning  a  dry  dock,  made  certain  rules  by  ^^  ^' 
which  the  dock  was  to  be  let  to  parties  requiring  the  same  for  the 
repairs  of  vessels  at  certain  rates.  A  party  applying  for  the  dock 
was  to  cause  the  name  of  the  vessel  to  be  entered  in  a  book  kept 
by  the  officer  of  the  corporation,  for  which  a  fee  of  three  guineas 
was  to  be  paid,  and  the  vessel  was  to  go  into  the  dock  in  her  turn 
after  those  whose  names  had  been  previously  entered.  The  cor- 
poration was  to  have  a  lien  for  dockage,  and  the  dock-gate  could 
only  be  opened  for  the  entry  or  exit  of  the  vessel  by  the  appointed 
officer  of  the  corporation.  The  plaintiff  had  caused  a  vessel  of  his 
to  be  duly  entered  in  the  books,  for  which  he  had  paid  three 
guineas,  and  his  action  was  for  not  taking  such  vessel  into  the 
dock  in  her  turn,  but  letting  another  vessel  improperly  come  in 
before  her.  A  verdict  was  found  for  the  plaintiff,  and  the  Court 
upheld  it  on  the  ground  that  it  was  a  contract  which  was  binding 
though  not  under  seal,  because  relating  to  a  matter  of  constant 
occurrence. 

It  will,  however,  be  noticed  in  reference  to  the  first  of  the  last 
set  of  cases  that  the  making  a  plan  for  some  particular  parish  was 
not  necessary  to  the  union  generally,  nor  incidental  to  the  pur- 
poses for  which  the  guardians  were  incorporated ;  and  as  to  the 
two  next,  that  they  were  claims  for  extra  work  performed  while 
completing  a  contract  under  seal,  and  that  if  it  were  necessary 
that  the  primary  contract  should  be  by  deed,  the  same  reasons 
would  require  the  collateral  engagements  to  be  similarly  autho- 
rised.* 

1  9  U.  C.  (C.  P.)302.  L.  R.  5  Q.  B.  267,  a  borough  sending  its 

2  2  W.  &  W.  (Victoria)  .315.  prisoners  to  the  county  goal  -without  any 

3  L.  R.  10  C.  P.  402,  44  L.  J.  (C.  P.)       special  contract  is  liable   under  5   &   6 
257.  Vict.  c.  98,  s.  18  to  pay  a  proportion  of 

■*  As  regards  the  implication  of  agree-  the  expenses  of  the  enlargement  of  the    Implied 

ments  as  incident  to  a  main  agreement  prison  necessary  in  order  to  conform  to    contracts, 

under   seal,  and    enforctable   against    a  the  requirements  of  28  &  29  Vict.  c.  126. 

corporation  though  simply  implied,   see  So  in  County  of  Wentworth  v.    Ciiy  of 

Lawson\.  Wallasey  Local  Board,  11  Q.  Hamilton,  34  U.  C.  (Q.  B.)  585  (1875), 

B.  D.  229.  the  Court  of  Queen's   Bench  of  Upper 
There  is  one  class  of  cases  which  are  Canada  decided  that  an  agreement  be- 
somewhat  Inconsistent  with  each  other.  tween  the  plaintiffs  and  the  defendants. 
In  Pegge  v.  Lampeter    Union.,  L.    It.    9  both  corporations,  for  the  maintenance  by 

C.  P.  373,  a  claim  for  the  maintenance  the  plaintiffs  in  the  county  goal  of  city 
of  a  lunatic  attempted  to  be  raised  upon  prisoners,  was  binding  though  not  under 
an  implied  contract  was  disallowed!  seal  of  the  defendants. 

But  in  Meg.  v.  Mayor,  &e.,  of  Wigan, 

B.U.V.  N  N 
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Some  agents 
may  be 
appointed 
by  parol ; 


but  not  the 

superior 

officials. 


Still,  it  must  be  admitted  that  the  authorities  are  conflicting, 
but  in  the  latest,  as  appears  above,  Clarke  v.  Cuckfield  Union 
■was  followed,  as  being  founded  on  justice  and  convenience. 

It  has  already  been  seen  that  common  servants  may  be 
appointed  by  parol,  at  least  by  such  corporations  as  have  a 
head.i  This  has  of  late  been  extended  to  employes  of  a  higher 
grade,  the  principle  being,  not  so  much  the  urgency  or  the 
triviality,  but  the  utility  of  such  appointments.  Thus  in  Haigh 
V.  North  Bierley  Union ""  an  accountant  employed  by  the 
guardians  to  examine  into  and  audit  their  accounts,  was 
allowed  to  recover  for  his  services,  though  the  engagement,  by 
parol  only,  was  under  somewhat  unusual  and  special  circum- 
stances. So  in  TotterdeU  v.  Fareham  Brick,  &c.,  Co.,^  where 
two  of  the  directors  of  a  registered  company  had  parolly 
engaged  the  plaintiff  as  their  foreman,  he  was  held  entitled  to 
recover  from  the  company  for  his  wages. 

It  is  true  that  there  are  two  decisions  by  the  Court  of  Exchequer 
to  the  contrary:  Cope  v.  Thames  Haven,  c(-c.,  Co.  and  Smart  v. 
West  Ham  Union,*  where  officers  appointed  by  parol — in  the 
former  a  general  agent,  in  the  latter  a  collector  of  poor's  rates — 
could  not  recover  for  their  services.  But  both  these  cases,  as  also 
LamprellY.  Billericay  Union  and  Homershamv.  WolverhamiJton 
Wtoorks  Co.,^  were  determined  while  Sir  James  Parke  was  the 
senior  baron.  After  he  had  left  the  Court  another  case  came  before 
the  Exchequer,  Bateman  v.  Mayor,  cCe.,  of  Ashton-under-Lynej' 
where  a  contract  had  been  made  not  under  seal,  and  work  done  in 
pursuance  thereof,  and  in  which  the  Court  decided  in  favour  of  the 
plaintiff,  thereby  impliedly  overruling  their  former  judgments, 
since  there  was  a  doubt  whether  the  contract  between  the 
plaintiff  and  the  defendants  was  not  actually  Ultra  Vires  of 
the  latter. 

However,  it  would  seem  that  this  rule  extends  to  those  cases 
only  where  the  urgency  or  utility  of  the  appointment  demands 
that  the  seal  should  be  dispensed  with.     Accordingly  in  two  late 


•  Cevtninly  so  in  the  United  States  ; 
J3ank  of  Coliniiliia  v.rdllerson,  7  Crnnch. 
299  ;  see  ante,  p.  543. 

■-  28  L.  J.  m  ]?.)  (V2.  See  Wood  v. 
Ontario,  Ac,  Hi/.  Co.,  24  Canada  C.  P. 
(IS/.'i)  331,  wliich  was  the  rase  of  an 
agent  employed  to  obtain  bonuses  from 
municipalities  tlirough  which  the  defen- 
dant's line  passed  ;  and  ^-1)1(1  irivs  v. 
jVci/nr.  etc.,  of'  IliifJc,  L.  E.  9  Ex.  302, 
where  tlie  plaintilfliad  been  employed  as 
a  witness. 

•■'  L.  R.  1  C.  r.  (!-4  ;  Brou-nimj  v. 
Great  Ccnlrnl  Miiiimj  Co  ,  5  II.  &  N.  856, 


29  L.  J.  (Ex.)  399.  Compare  South  of 
Irdand  Collieni  Co.  v.  Waddle,  L.  K.  4 
C.  P.  617. 

■*  IS  L.  J.  (Ex.) 345,  and  24  L.  J.  (Ex.) 
201,  respectively. 

°   Ubi  supra. 

"  3  H.  &  N.  323,  27  L.  J.  (Ex.)  458. 
Here  the  contract  was  for  the  making  of 
surveys,  &c.,  for  the  extention  of  water- 
works belonging  to  the  defendants.  In 
Perry  v.  Corp.  of  Ottawa,  23  U.  C.  (Q. 
B.)  (1863)  391,  the  facts  and  decision 
were  precisely  the  same. 
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decisions  —  Byte  v.  ;Si^.  Pancras  Board  of  Guardians  ^  and 
Austin  V.  Guardians  of  Bethnal  Green  ^ — it  has  been  held  that 
persons  elected  by  a  corporate  body,  in  the  former  case  as  medical 
officer:  for  a  definite  period,  and  in  the  latter  clerk  to  the  master 
of  a  workhouse,  must  be  appointed  by  a  formal  contract  under 
seal,  and  that  not  being  so  appointed  they  could  not  sue  the 
corporation  for  wrongful  dismissal.  But  in  the  last  case,  Scott  v. 
Clifton  School  Boards  an  architect  appointed  by  .parol  was  held 
entitled  to  recover  from  the  defendants,  a  corporation,  the  amount 
of  his  charges  for  plans,  &c. 

3.  Contracts  hy  Trading  *  Corporations. 

216.  A  trading  corporation  may  validly  contract  not  under  3.  Trading 
seal  in  reference  to  all  ordinary  matters  of  business.         u°a,y°make"all 

ordinary 

It  is  now  fully  established  that  trading  corporations  may  make  contracts  by 
binding  contracts  in  furtherance  of  the  purposes  of  their  incorpora-  "^^^^ ' 
tion  without  using  their  seal,  provided  such  contrac';s  do  not  relate 
to   matters   of  a   special   and   unusual   nature.      This   principle, 
suggested  in  Broughton  v.  Manchester  W\vorlcs  Co.,'  and  recog- 
nised by  the  judgment  in  the  Copper  Miners  Co.  v.  Fox,'^  was 
completely  confirmed  by  the  unanimous  decision  of  the  Court  of 
Queen's  Bench  in  Henderson  v.  Australian  Royal  Mail  Steam  Henderson  v. 
Navigation  Co!'    Here  the  directors  of  the  defendant  company  ^"^trahan, 
had  employed  the  plaintiff  to  bring  home  a  ship,  and  to  pay  him 
certain  money  for  the  same :  the  agreement  was  not  under  seal, 
but  plaintiff  was  held  entitled  to  recover.     As  to  Mayor,  dc,  of 
Ludloiu  V.    Charlton   and  Arnold  v.   Mayor,    &c.,   of   Poole,^ 
Wightman,  J.,  said  that  they  "  proceed  on  a  principle  framed 
at  a  time   when  there  were    few  corporations    except   municipal 
corporations,    and    applicable   to   these   corporations, "   evidently 
implying  that  the  principle  does  not  apply  to  corporations  of  a 
different  description. 

1  27  L.  T.  (N.  S.)  342.  *  3  B.  &  Aid.  1. 

2  L.  R.  9  C.  P.  91.  But  in  Jicrj.  v.  "  16  Q.  B.  229,  per  Campbell,  C.  J.  : 
Municipal  Council  of  Easl  CoUingwood,  "If  the  contract  had  been  bhovvn  to  be 
1  W.  &  "W".  (Victoria)  1,  tiie  Sujircnie  in  an}'  way  incidental  or  ancillary  to 
Conrt  of  Victoria  held  that  the  town  carrying  on  the  bu.siness  of  copper  miners, 
clerk  of  a  municipality  is  an  officer  the  contract  would  have  been  biiidinj;, 
necessary  for  carrying  out  the  purposes  though  not  mider  seal  ;  j'or  wheie  a 
for  which  the  municipality  exists,  and  trading  company  is  created  by  ehartei-, 
that  consequently  his  appointment  need  while  acting  within  the  scope  of  the 
not  be  under  seal.  charter,  it  may  enter  into  the  commercial 

^  14  Q.  B.  D.  600.  contracts  usual  in  such  a  business  in  the 

■*  Apparently  this  exception  extends  to  usual  manner." 

all   those    corporations    herein     styled  '  5  E.  &  B.  409,  24  L.  J.  (Q.  B.)  322. 

"  commercial,"     see    definitions,    ante,  ^  Ante.  pp.  538-9. 
pp.  12-13. 

N  N  2 
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So  in  Australian  Royal  Mail,  &c.,  Co.  v.  Marzetti}  which  came 
before  the  Court  of  Exchequer  two  days  after  the  decision  in 
Henderson  v.  Australian,  &c.,  Co.,  the  learned  barons  unani- 
moiisly  abandoned  the  old  rule,  which  they  had  strictly  enforced 
in  the  Mayor,  &c.,  of  Ludlow  v.  Charlton,  Arnold  v.  Mayor,  &c. 
of  Poole,  and  Biggie  v.  London  and  Blaclcwall  Ry.  Co.,  and 
admitted  the  newer  one.  The  defendant  had  entered  into  a  con- 
tract, not  under  the  company's  seal,  to  supply  their  ships  with  ale. 
The  ale  was  delivered  and  paid  for,  but  turned  out  bad,  and  the 
company  sued  for  recovery  of  what  they  had  paid,  and  judgment 
was  given  for  them.  Per  Pollock,  C.  B. :  "  It  is  now  perfectly 
established  by  a  series  of  authorities  that  a  corporation  may  with 
respect  to  'those  matters  for  which  they  are  expressly  created,  deal 
without  seal."  ^ 

Henderson  v.  Australian,  &c.,  Co.  has  been  followed  in  Reuter 
V.  Electric  Telegraph  Co.,^  in  which  Campbell,  C,  J.,  said  :  "  No 
reliance  can  be  placed  upon  the  objection  that  the  defendants  are 
a  corporation,  and  that  the  agreement  on  which  they  are  sued  is 
not  under  seal.  They  are  a  corporation  for  carrying  on  a  particu- 
lar business,  and  the  services  done  by  the  plaintiff  were  in  the 
direct  course  of  the  business  which  by  their  charter  they  were 
to  carry  on.  We  adhere  to  the  decision  of  this  Court  in 
Copper  Miners  Co.  v.  Fox,  and  Henderson  v.  Australian  Royal 
Mail  Go." 

In  a  later  case,  Re  Contract  Corp.,  Claim  of  Ehhw  Yale  Co.,'^ 
Eomilly,  M.R,  held  that  a  company  having  power  to  enter  into  a 
contract  for  the  purchase  of  goods  was  bound  by  such  contract 
although  it  was  not  under  seal. 

Later  still,  in  the  Royal  Bank  of  India's  Case,^  the  Court 
of  Appeal  held  that  a  corporation  had  become  shareholders  in 
another  and  was  liable  on  the  shares  taken  by  it,  although  the 
transfer  was  not  executed  by  it  under  seal. 

doe°snot?xtend  ^^  ^^^'  ^^^^'^^'^^^'  ^^"^  ^^  considered  that  the  exception  relating 

tn  contracts  to  commercial  and  other  trading  corporations  is  established  beyond 

oXna'ly''^  question.     It  seems  even  now  uncertain  whether  the  exception 

business.  applies  only  to  transactions  which  are  of  ordinary  occurrence  in 

>  11  Ex.  228,  24  L.  J.  (Ex. )  273      In  the  plaintilTs,  a  joint-stock  company,  for 

Smith  V.  Lo7idon  a,is  Co.,  7  Gmut  (Upp.  t)ie  erection   of  a  pmnpinK-engine  ami 

Van.  Ch.,   1857),  112,  a  special  contract  machinery,  L.  R.  3  0.  P   463  -affirmed 

to    supply  householders    with    gas    for  L.  R.  4  C.  P.  617.    This  case  overruled  a 

ordinary  Inisiness    purposes,   not  under  well-known    opposing     aulhority     viz 

seal,  was  void.      „    ^  .    „    ^,    ^  ^   ,     ^  ^ast  Lmidmi  Wiuorks  y.  Bailey,  iBimJ. 

^  To  the  same  eSeotiaSotUk  of  Ireland  283. 
CoUirry  Co.  v.  Waddle,  where  an  action  ^  6  E.  &  B.  341, 

was  hold  maintainable  against  an  engineer  ■*  8  Eq.  14." 

wlio  lofnsed  to  complete  a  contract  he  '  4  Ch.  252. 

lii.d  entered   into,  not  under  seal,  with 
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the  business  of  a  given  corporation,  or  whether  it  extends  also  to 

unusual  or  uncommon  transactions.     In  one  case  a  railway  com-  Corporation 

pany  was  held  not  liable  to  an  action  on  a  contract  not  under  seal    "   '"  ^' 

for  work  done  by  a  party  in  substituting  a  new  line  of  railway  for 

an  old  one  ;^  and  in  another  case  a  dock  company  could  not  sue  on 

a  similar  contract  for  cleansing  and  removing  the  filth  and  dirt 

accumulating    in  their  docks   and  basins;^    But  under  almost  liable. 

precisely  similar  circumstances,  a  municipal  corporation  has  been 

held  liable  for  dredging  their  harbour,  although  the  work  was  done 

under  a  parol  agreement.*    And  in  Hunt  v.  Wimbledon  Local 

Board*  Lindley,  J.,  spoke  of  the  " numerous  decisions  which  show 

that  incorporated  companies  having  gain  for  their  object  are  liable 

in  respect  of  contracts  not  under  seal  provided  they  are  necessary 

for  and  incidental  to  the  purpose  for  which  they  are  created." 

4.  Executed  Contracts. 

217.  A  corporation  is  always  ^  liable  in  respect  of  an  informal 
executed    contract    of    which    it    has    received    the 
benefit. 
This  principle  seems  now  full  established  by  a  line  of  authorities.  Examples  o£ 
Thus  in  each  of  the  following  cases  the  defendant  company  was  being  liable 
held  liable,  viz.— in  Lowe  v.  L.  &  N.   W.  Ry.   Oo.,^  where  the  ^""^  ^«r>e6.ta 

.  1/  '  received. 

defendants  having  actually  been  in  possession  of  land  belonging  to 
the  plaintiff,  the  Court  was  of  opinion  that  an  action  for  use  and 
occupation  would  lie  against  them :  in  Pauling  v.  L.  &  N.  W. 
Ry.  Co.,''  the  defendants  were  held  liable  to  the  plaintiff  for 
sleepers  ordered  of  him  by  a  clerk  in  the  oiSce  of  their  engineer, 
and  used  upon  their  railway :  in  Benton  v.  East  Anglian  Rys.  Go.,^ 
where  the  plaintiff  had  supplied  oil  and  paint  to  the  defendants 
in  pursuance  of  orders  not  under  seal :  in  Paterson  v.  Buffalo, 
(Ssc,  Ry.  Go.^  where  an  agreement,  not  under  seal,  was  made  for 
the  sale  of  land  to  a  railway  company  for  the  purposes  of  the  rail- 

'  DigqU  V.  London  &  Blackwall  My.  117,  and  HallY.  Mayor,  <fcc.,  of  Swansea, 

Co.,  5  Ex.  ii2,  19  L.  J.  (Ex.)  308.    A  5  Q.  B.  526.     See  also  Chester  Glass  Co. 

similar  contract  held  good  in  Whitehead  i.  Dewey,  16  Mass.  94,  101  ;  Parish  v. 

V.  Buffalo,  &c.,  Ry.Co.,1  Grant  (Upp.  Wheeler,   22    N.   Y.   494;    Palmer   v. 

Can.  Chy.,  1857),  351.  Lawrence,   3    Sand.   S.    C.   170  ;  Steam 

2  Londim  Dock  Co.  v.  Sinnoit,  8  E.  &  Nav.  Co.  v.  Weed,   17  Barb.  378  ;  Mntt 

B.  347,  27  L.  J.  (Q.  B.)  129.  v.  United  States  Trust  Co.,  19  Barb.  568  ; 

*  Brown  v.  Cmp.  of  Townof  Belhmlle,  Moss  v.  Rossie  Lead  Mining  Co.,  5  Hill, 

30  TJ.  C.  (Q.  B.)  373"a870).  137  ;  Petersen  v.  Mayor  of  New  York,  17 

^  3  C.  P.  D.  213-4.  N.  Y.  449  ;   Hooker  v.  Eagle  Bank,  30 

^  I.e.,  in  the  absence  of  statutory  pro-  N.  Y.  83  ;  Steamboat  Co.  v.  McCutcheon, 

visions  to  the  contrary,  see  ante,  p.  539.  13  Penn.  13. 

6  18  Q.  B.  632,  21  L.  J.  (Q.  B.)  361 ;  7  8  Ex.  867,  23  L.  J.  (Ex.)  105. 

Barber  Surgeons  of  London  v.  Pelson,  2  ^  3  C.  &  K.  16. 

Lev.  252.     Compare  Finlay  v.  Bristol  tb  '  17  Grant  (Upper  Can.  Chy.,  1870), 

Exeter  By.  Co.,  7  Ex.  409,  21  L.  J.  (Ex.)  521. 
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way,  no  price  being  agreed  on,  in  pursuance  of  which  agreement 
the  railway  company  was  allowed  to  take,  and  did  take  possession, 
and  execute  works  thereon :  and  in  McDonald  v.  Upper  Canada 
Mining  Co.,''-  where  the  plaintiff  being  aware  of  a  valuable  mining 
location  on  Lake  Superior,  made  known  the  same  to  the  defen- 
dants upon  an  agreement  not  under  seal,  that  he  should  be  com- 
pensated for  the  same  in  "  the  usual  mode." 

Finally  in  a  recent  case  ^  where  there  was  ah  agreement  by  a 
hanking  corporation  not  under  seal,  for  compromising  a  claim  and 
releasing  an  insolvent,  which  had  been  acted  upon,  the  Privy 
Council  said: — "But  it  was  objected  that,  the  agreement  not 
being  under  the  seal  of  the  bank,  it  was  not  legally  binding  upon 
it.  Assuming  this  might  be  so  whilst  the  agreement  remained 
executory,  it  was  contended  in  answer  that  after  Goodman  had 
performed  his  part  of  it  by  the  conveyance  and  release  of  the 
property,  the  bank  was  precluded  from  proving  the  balance  of  its 
debt,  and  therefore  that  the  consideration  had  not  failed.  Their 
Lordships  think  that  the  authorities  support  this  contention.  If, 
when  the  other  party  had  performed  his  part  of  the  agreement, 
and  the  corpoi'ation  had  taken  the  benefit,  it  should  seek  to 
repudiate  its  own  part  of  the  agreement,  and  to  prove  its  debt, 
such  attempted  repudiation  would  amount  to  a  fraud,  which  a 
Court  of  Equity  would  not  suffer  to  prevail." 

The  Privy  Council  in  their  judgment  specially  referred  to  Wilson 
V.  West  Hartlepool  Ry.  and  Crooh  v.  Corporation  of  Seaford,^ 
thereby  implying  that  the  principle  applies  not  merely  to  mercan- 
tile corporations,  but  also  to  railway  companies  and  the  like,  and 
to  non-commercial  corporations. 

The  proposition  given  above  says  that  a  corporation  is  liable  "in 
respect  of  "  an  informal  executed  agreement,  so  as  not  to  preclude 
the  question,  whether  or  not  it  is  liable  on  the  agreement  itself. 
This  is  an  important  point,  and  it  is  not  free  from  doubt.  A  cor- 
poration is  certainly  bound  to  account  for  benefits.  But  accounting 
for  benefits  is  a  very  different  matter  from  direct  liability  on 
agreements.  In  the  one  case  there  is  simply  the  actual  benefit 
that  has  to  be  paid  for,  in  the  other  (when  the  contract  is  itself 
enforceable),  there  may  be  other  serious  liabilities.  Accordingly  in 
a  Canadian  case,  where  the  subject  was  fully  considered,  the 
Chancellor  held  that  a  corporation  is  not  liable  upon  an  informal 
contract  merely  because  it  has  received  the  consideration,  that  the 

'  15  Grant  (Upper  Cnii.   Chy.,   1868),       4  App.  156,  168-9. 

^^?-  ,r„  m      n  7-         ,  '  ^  ^-  ^-  ^-  &  S.  475  ;  and  6  Ch.  551 

-  Melhoimic  Bkg.  Corp.  v.  Limiglmm,       respectively. 
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rule  by  wliich  it  is  so  held  liable  applies  only  in  those  cases  where 
principles  of  equity  intervene,  &c.^ 

218.  A  party  who  has  received  from  a  corporation  the 
benefit  contracted  for  by  a  contract  not  under  seal 
is  bound  by  such  contract.^ 

On  the  other  hand  that  a  person  contracting  with  a  corporation  A  person  who 
who  has  received  from  a  corporation  under  an  informal  contract  beneBt  from 
the  consideration  agreed   to   be  provided  by  the  corporation  is  a  corporation 

111  1  c  n  1  1-  1      1  always  liable. 

bound  by  such,  contract  seems  rully  established. 

In  the  Fishmongers  Go.  v.  Robertson^  Tindal,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court,  said:  "We  agree  in  the  general 
rule  of  law  [i.e.,  as  to  necessity  for  a  seal]  as  above  stated,  and  that 
the  case  now  under  consideration  does  not  fall  within  any  of 
those  exceptions  which  are  so  well  known  as  to  require  uo  enumer- 
ation ;  but  whatever  may  be  the  consequences  where  the  agree- 
ment is  entirely  executory  on  the  part  of  the  corporation,  yet  if 
the  contract,  instead  of  being  executory,  is  executed  on  their  part — 
if  the  persons  who  are  parties  to  the  contract  with  the  corporation 
have  received  the  benefit  of  the  consideration  moving  from  the 
corporation — in  that  case  we  think,  both  upon  principle  and 
decided  authorities,  the  other  parties  are  bound  by  the  contract, 
and  liable  to  be  sued  by  the  corporation.  .  .  .  Independently, 
however,  of  the  reasonableness  of  such  construction,  there  appears 
authority  in  law  to  support  such  a  position.  In  the  case  of  the 
Barber  Surgeons  of  London  v.  Pelson  * — assumpsit  for  a  forfeiture 
under  a  by-law — where  the  objection  was  expressly  taken  that  a 
promise  cannot  be  made  to  a  corporation  aggregate  without  deed, 
the  Court  held  that  the  action  well  lay,  and  that  the  objection 
had  been  oven-uled  in  Mayor,  &c.,  of  London  v.  Goree}  Again 
in  Mayor,  &c.,  of  London  v.  Hunt,^  assumpsit  was  held  to  be 
maintainable  by  a  corporation  for  tolls.  In  Mayor,  &c.,  of  Stafford 
V.  Till^  use  and  occupation  was  held  to  be  maintainable  by  a 
corporation  aggregate,  though  there  was  no  demise  under  seal,  the 
tenant  having  occupied  and  paid  rent ;  and  the  same  point 
was  ruled  in  the  case  of  Bean  and  Chapter  of  Rochester  v. 
Pierce."  ^ 

'  Samilton,  &c.,  S.y.  Co.  v.  Gore  Bank,  shall  pay  so  much  for  showing  of  them." 

20  Grant  (.Upper  Can.  Chy.,  1873),  190.  After  verdict,  it  was  alleged  in  arrest  of 

2  See    also    the    cases    cited   on  pp.  judgment,  that  ho  assumpsit  lay  for  such 
543-5,  and  notes  thereto.  a  duty,  for  there  ought  to  be  a  contract 

3  5  M.  &  G.  131, 192-3.  express  or  implied  to  maintain  an  assump- 
■>  2  Lev.  252.  sit.  But  the  Court  held  the  declaration 
"  vl  Vent.  298.     The  declaration  here      was  good. 

was  in  Indebitatus   Assumpsit   "upon  ^  3  Lev.  37. 

the  custom  of  London,  that  every  one  ^  4  Bing.  77. 

who  exposes  foreign  goods  to  sale,  which  "  1  Camp.  466. 
had  been  entered  in  the  custom-house. 


5o2 


SEALING. 


Australian 
Royal,  &c. ,  Co. 
■I).  Marzetti. 


The  Eccle- 
siantical  Com- 
missioners V, 
Merral. 


In  Australian'  Royal  Mail  Steam  Nav.  Co.  v.  Marzetti} 
Martin,  B.,  approved  of  this  doctrine,  as  did  Byles,  J.,  in  South  of 
Ireland  Colliery  Co.  v.  Waddle,^  and  the  liability  of  persons  so 
dealing  with  and  obtaining  advantages  from  corporations  has  been 
frequently  confirmed  and  enforced.*  In  Ecclesiastical  Commis- 
sioners V.  Merral,'^  this  was  extended  by  holding  that  the 
defendant — though  not  liable  to  an  action  directly  upon  the 
contract,  which  was  void,  not  being  by  deed — had  received  the 
consideration,  as  far  as  he  had  received  it,  upon  the  terms  of  the 
contract,  and  was  therefore  liable  for  non-fulfilment  of  the  same. 
The  defendant  had  entered  upon  and  paid  rent  for  corporate 
property  under  a  demise  for  a  term  made  on  behalf  of  the  corpora- 
tion, but  not  under  their  seal.  One  of  the  terms  was  to  repair,  and 
ho  was  held  liable  for  hot  so  repairing. 


5.  Accounting. 

219.  A  corporation  or  the  opposite  party  who  has  obtained 
benefit  from  the  other  side  in  respect  of  a  contract 
not  under  seal  must  account  for  such  benefit. 

This  principle  holds  universally — it  applies  to  invalid  (when  not 
illegal)  agreements,  to  those  which  are  informal  in  any  way,  to 
Ultra  Vires  transactions.  Any  party  repudiating  must  account 
for  benefits  which  he  has  obtained  from,  or  at  the  expense  of, 
the  other. 


1.  Ratification. 


2.  Where  an 
informal 
contract  has 
been  adopted 
and  acted 
upon. 


6.  Adoption  of  contracts  not  under  seal. 

220.  Corporations  will  be  liable  upon  contracts  informal  for 
want  of  sealing  when  they  can  be  deemed  to  have 
recognised  their  validity. 

First.  Corporations  may  ratify  engagements  of  many  descriptions 
entered  into  by  themselves  or  upon  their  behalf" 

Secondly.  Within  certain  limits  it  would  also  seem  that  corpora- 
tions by  acting  upon,"  without  expressly  "  ratifying,"  a  contract- 
not  necessarily  relating  to  a  subject  essential  to  their  existence,  nor 
coming  within  any  other  of  the  above  exceptions — which  does  not 


'  UK  supra, 

"  Uhi  supra. 

^  Mayor,  etc.,  of  London  v.  Hunt,  3 
Lov.  37  ;  Dran,  >h:,  ofEoduxlerY.  Pierce, 
1  Cimni.  466  ;  Tritii'li/  Hoiixe  v.  Clerk;  4 
M.  &Sel.  288  ;  Mai/or,,h:., of  Carmarthen 
V.  Zric/.s-,  6  Car.  &  P.  608  ;  Mayor,  ct-c,  of 
Staford  v.  Til/,  -l  BinR.  75  ;  Denton  v. 
JSoii  AmjUan  liys.Co.,  3  C.  &.  K.  16  ;  Doe 


d.  Pennington  v.  Taniere,  18  L.  J.  (Q. 
B.)  49.  Compare  Marshall  v.  Coiy.  of 
Qiiccnsborough,  1  Sim.  &  St.  520  ;  Wil- 
iiwt  V.  Corp.  of  Coventry,  1  Y.  &  C.  518. 

■•  L.  R.  4  Ex.  163 ;  JFood  v.  Tate,  2 
B.  &  P.  (N.  R)  247. 

*  Post,  oh.  vii.,  Ratification  and  Ac- 
quiescence. 

^  Compare  ante,  pp.  S57-8,  370-6. 
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bind  tliera  for  want  of  sealing,  may  so  far  adopt  it  as  to  render 
themselves  liable  to  an  action  either  for  use  and  enjoyment  or 
upon  the  common  counts,  the  nature  and  extent  of  their  liability 
being  estimated  by  a  reference  to  the  terms  of  the  invalid  agree- 
ment.^ It  may  perhaps  be  considered  that  the  corporation  has 
thereby  actually  ratified  the  agreement  in  question,  but  it  would 
probably  be  the  simpler  and  more  reasonable  explanation  to  say 
that  the  corporation  by  so  acting  is  estopped  from  subsequently 
repudiating  and  denying  the  transaction.  Whatever  view  be 
taken,  contracts  so  adopted  become  binding  on  both  parties,  and 
are  enforceable  by  and  against  the  corporation.  When  a  corpora- 
tion will  be  so  estopped  does  not  clearly  appear.  Filing  a  bill  to 
enforce  the  contract  is  sufficient,  and  so  is  the  suing  at  law  to 
judgment,  and  probably  some  other  facts. 

The  ratification  or  adoption — and  the  same  remark  applies  to  Ratification 
acquiescence — must  be   by  the   corporation  itself  or  by  agents  ^'onbehiUf 
authorised  to  bind  it  and  so  acting  as  to  be  deemed  acting  on  "*  t^e  corpora- 
behalf  of  their  corporation.     Thus  where  1,500  feet  of  hose  were 
sent  in  under  a  verbal  contract  to  a  municipal  corporation,  and  not 
accepted  by  it  as  being  useless  though  agreeing  with  the  sample, 
and   some  members  of  the  council,  acting  as  such,  nevertheless 
retained  the  hose  and  used  it  about  the  corporate  affairs,  it  was 
held  that  the  corporation  was  not  bound  thereby.^ 

Thirdly.  A  corporation  without  actually  ratifying  or  even  3.  Acquies- 
" adopting "  an  informal  contract  may  so  acquiesce  in  it  or  "lie 
by  "  without  expressing  assent  or  dissent,  as  to  be  bound  by  it,  at 
least  to  the  extent  to  which  the  other  party  has  acted  on  it.^  Thus, 
where  the  agent  of  a  land  company  sold  by  parol  a  part  of  the  cor- 
porate lands,  and  the  company  stood  by  and  allowed  a  mill  and  a 
dam  to  be  erected ;  *  and  where  the  managing  director  of  a  railway 
contracted  with  a  person  to  repair  and  maintain  the  line,  stations, 
&c.,  and  work  was  done  under  such  contract,^  the  Court  of  Chan- 
cery of  Upper  Canada  held  that  the  company  in  the  former  case 
was  bound  by  the  contract  and  could  not  do  acts  in  derogation  of 
it,  and  in  the  latter  case  that  they  must  pay  both  for  the  work 
actually  done,  and  for  the  damages  caused  by  refusing  to  continue 
the  contract.^ 

1  I.e.,  the  liability  beiuf;  greater  than,      ante,  p.  552,  n.  6. 

and  with  other  incidental  considerations  ■*  Brewster  v.    Ganada   Co. ,    4   Grant 

than,  would  arise  merely  from  a  liability  (Upper   Can.   Chy.,   1854),   443  ;    ante, 

to  account  for  benefits.  p.  644. 

2  Brovmy,  Corp.  ofLvndsay,  35  U.  C.  '   Whitehead-^.  Buffalo,  &e.,  Ey.  Co., 
(Q.  B.)  509  (1875).      Compare  Chicago,  7   ibid.   351;  8  ibid.  157;  Patcrson  v. 
<Sie.,   RE.  Co.   V.  James,  24  Wis.   388,  Buffalo,  dkc,  Ey.  Co.f  17  ibid.  521. 
which  is  a  doubtful  decision  ;  and  Curtis  ^  The  judgments  in  these  cases  also 
V.  Leamtt,  15  N.  Y.  49,  138,  249.  proceeded  upon  the  grounds  of  the  con- 

■•  Co.-npare  the  cases  in  the  reference,       sideration  received  by  the  company,  and 
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Eapadiation.  In  such  cases  it  will  not  be  sufficient  for  the  company  to  object 

to  the  informal  contract;  they  must  take  some  active  steps  to 
give  their  objection  vitality,  or  they  will,  notwithstanding,  be  bound 
by  acquiescence.  This  is  well  shown  by  the  decision  in  Conant  v. 
Miall}  Here  a  limited  company  had  been  formed  in  England  to 
cany  on  business  in  Canada.  The  managing  director  there  made 
various  unauthorised  contracts  for  lands  which  were  taken  and 
used  for  the  company.  These  purchases  were  communicated  to 
the  directors  in  England,  who  disapproved,  but  did  not  repudiate. 
The  company  was  held  liable  for  the  purchase-money. 

This  is  the  correlative  of  the  last  exception,  but  is  not  so  exten- 
sive in  its  operation.  The  former  extends  to  all  cases  where  the 
defendant  has  obtained  the  full  benefit  of  the  contract ;  this  to 
some  only.  Both  have  reference  to  executed  considerations  only ; 
though  it  has  been  thought  that  they  apply  to  executory  cases 
also.  In  the  Fishrtiongers  Go.  v.  MobeHson,^  Tindal,  C.  J.,  laid 
down:  "Even  if  the  contract  put  in  suit  by  the  corporation  had 
been,  on  their  part,  executory  only,  not  executed, — we  feel  little 
doubt  but  that  their  suing  upon  the  contract  would  amount  to 
an  admission  on  record  by  them  that  such  contract  was  duly 
entered  into  on  their  part,  so  as  to  be  obligatory  on  themselves, 
and  that  such  admission  on  the  record  would  estop  them  from  set- 
ting up  as  an  objection,  in  a  cross  action,  that  it  was  not  sealed  with 
their  common  seal."  This  dictum  has,  however,  been  so  positively 
dissented  from  in  subsequent  cases,'  that  it  must  be  considered  to 
be  overruled,  and  that  the  mere  institution  by  a  corporation  of 
proceedings  at  law  in  respect  of  an  informal  contract  does  not 
render  it  binding. 


Agreements 
not  under 
seal  do  not 
bind  the  other 
party — semble. 


7.  Whether  Parol  Contracts  are  hinding  upon  the  other  party. 

Here  the  question  may  be  noticed  as  to  whether  an  agreement 
entered  into  with  a  corporation,  not  under  seal,  is  binding  upon 
the  other  contracting  party,  so  that  he  can  be  compelled  to  carry 
it  out.*  Sealing  is  undoubtedly  required,  not  for  the  protection  of 
the  corporation,  but  of  those  with  whom  it  is  contracting.  It  is, 
therefore,  fairly  arguable  that  the  seal  is  not  an  essential  part  of 
the  contract  per  se,  which  may  exist  without  it,  but  is  an  essential 


of  part  perfornianco,  see  ante,  pp.  543-5, 
mvi.j>ost,  pp.  666-7. 

'  17  Grant  (Upper  Can.  Cliy.,  1870) 
574. 

2  5  M.  &  G.  131,  192. 

"  By  Campbell,  C.  J.,  in  Copper  Miners 
Co.  of  England  v.  Fox,  16  Q.  li.  229,  20 
L.  J.  (Q.  B.)  174,  and  by  Kelly,  C.  B.,  in 


Mayor,  rfr.,  of  Kidderminster  v.  Hard- 
vricl;  L.  R.  9  Ex.  13,  21. 

■*  AVhen  such  a  contract  lias  been  exe- 
cuted by  the  corporation,  the  party 
acquiring  benefit  therefrom  is,  apparently 
always,  bound  to  account  therefor,  ante, 
p.  552. 
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part  of  the  proof  of  the  coatract  when  sought  to  be  enforced 
against  the  corporation.  The  construction  put  upon  the  4th  sec- 
tion of  the  Statute  of  Frauds  is  exactly  analogous.  The  written 
agreement  satisfying  that  statute  need  he  signed  by  the  party 
charged  therewith — that  is,  the  party  against  whom,  the  action  is 
hi'ought  only.  As  was  pointed  out  by  Tindal,  C.  J.,  in  Laythoarp 
V.  Bryant  -.^  "It  is  said  that  unless  the  defendant  signs  there  is  a 
want  of  mutuality.  "Whose  fault  is  that  ?  The  defendant  might 
have  required  the  vendor's  signature  to  the  contract,  but  the 
object  of  the  statute  was  to  secure  the  defendant's."  Now  apply 
this  reasoning  to  our  present  subject.  The  Common  Law  says  : 
"  No  action  shall  be  brought  upon  any  contract  entered  into  with 
a  corporation  unless  the  agreement  upon  which  such  action  shall 
be  brought  shall  be  under  the  common  seal  of  the  corporation  ; " 
but  it  does  not  say  that  it  must  be  under  the  seal  of  the  other 
party  also.  Consequently,  following  the  interpretation  given  to  the 
Statute  of  Frauds,  it  would  result  that  it  neither  in  the  absence 
of  sealing  voids  the  contract  on  behalf  of  the  corporation  when 
plaintiffs,^  nor  requires  on  the  part  of  the  defendant  to  bind  him 
any  additional  formality  than  the  consent  required  in  all  contracts. 

It  would  seem,  however,  to  be  now  established  that  as  the 
corporation  will  not,  so  neither  will  the  other  side,  be  bound  by 
an  agreement  not  sealed,  if  that  agreement  does  not  fall  within 
one  of  the  excepted  cases.  In  Mayor,  &c.,  of  Kidderminster  v.  Mayor,  &c.,  of 
Hardwick,^  the  defendant  was  the  highest  bidder  at  an  auction  ^.'Har^ickr 
for  the  letting  of  certain  of  the  municipal  tolls,  and  was  declared 
by  the  auctioneer  the  purchaser  thereof.  He  duly  signed  the 
draft  contract,  paid  a  month's  rent  in  advance,  but  did  not  ulti- 
mately fulfil  all  the  conditions,  whereupon  the  plaintiffs,  in  pur- 
suance of  a  clause  to  that  effect,  resold  the  tolls  at  a  loss,  and 
sued  him  for  the  difference.  It  was  determined  that  the  contract 
was  one  which  ought  to  have  been  under  seal,  or  signed  on  their 
behalf  by  some  one  appointed  under  seal,  and  that  they  could  not 
recover. 

Tbe  ground  taken  by  the  Court  was  that  there  was  no  Mutuality. 
mutuality.  Usually,  however,  not  to  say  invariably,  mutuality 
means  mutuality  of  consent,  and  not  of  obligation,  and  seldom,  if 
ever,  has  a  person  been  disabled  at  law  from  being  entitled  to 
enforce  an  agreement,*  on  the  ground  that  he  himself  is  under  no 
obligation,  or  that  the  other  side  cannot  sue  him.^ 

1  2  Bing.  ISr.  C.  735  ;  3  Scott,  238.  "  It  is  often  different  in  Chancery ;  see 

=  Compare  Smith  v.  Neah,    2  C.  B.  Flight  v.  Bolland,  4  Russ.  298. 

{N.  S.)67;  Peek  v.  North  Staffordshire  »  See  the  many  circumstances  under 

Ry.  Co.,  10  H.  L.C.  473.  which  one  party  to  a  contract  required  to 

3  L.  R.  9  Ex.  13.  be  in  writing  by  the  Statute  of  Frauds 
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Chief  grounds, 

(1)  liability  to 
account ; 

(2)  acquies- 
cence ; 

(3)  part 
performance. 
When  specific 
performance 
decreed. 


Wilson  V.  West 
Hartlepool 
Ky.  Co. 


SECTION  III. — EXCEPTIONS  ON  EQUITABLE  GROUNDS. 

Two  examples  of  these  have  already  been  noticed  as  having  been 
admitted  into  and  recognised  by  the  common  law — the  cases  where 
a  corporation  is  compellable  to  account,  and  those  where  it  has 
adopted  or  otherwise  acquiesced  in  an  informal  proceeding.  There 
remain  those  where  the  principle  of  part  performance  comes  in. 

It  is  well  known  that  a  Court  of  Equity  will  under  certain 
circumstances  order  specific  performance  of  a  contract  when  acts 
have  been  done  and  expense  incurred  under  and  in  reference  to  it, 
although  such  contract  is  not  actually  valid  at  law  from  the  absence 
of  some  formality,  usually  writing  as  required  by  the  4th  and  17th 
sections  of  the  Statute  of  Frauds. 

It  will  similarly  decree  specific  performance  against  a  corpo- 
ration when  the  formality  wanting  is  the  seaP — of  course  only 
in  those  cases  where  it  would  do  so  if  the  contract  were  by  an 
ordinary  individual.  Thus  as  the  Court  cannot  manage  or  other- 
wise supervise  a  work  or  enterprise  requiring  constant  supervi- 
sion, it  will  not  decree  specific  performance  of  a  contract  to  build 
a  railway. 

In  Wilson  v.  West  Hartlepool  Ry.  Go.,^  an  ofiScer  of  the  defen- 
dants had  proposed  terms  for  the  sale  by  the  company  of  some  of 
its  land ;  the  plaintiff  accepted  the  terms  unconditionally,  and 
took  possession,  and,  with  the  apparent  connivance  of  the  directors, 
put  it  to  various  uses.  On  the  subsequent  repudiation  of  the 
contract  by' the  company  on  the  ground  that  no  valid  contract  was 
ever  made  by  the  company,  a  decree  for  specific  performance  was 
made  by  Eomilly,  M.  E..,  and  this  was  affirmed  on  appeal.^ 


can  sue  the  other  party,  although  ho  liim- 
self  cannot  be  sued,  not  having  signed 
the  same. 

'  Earl  of  LimUey  v.  O.  N.  Sy.  Co.,  22 
L.  J.  (Ch.)995;  Lnird  v.  Birkenhead 
My.  Co.,  John.  600,  29  L.  ,1.  (Ch.)  218  ; 
atcevens'  Hospital y.Dy as,  15  Ir.Cii.405  ; 
London  and  Mrmingham  Hy.  Co.  v. 
Winter,  1  Cr.  &  Ph.  57  ;  Maxucll  y. 
Dulipich  College,  7  Sim.  222. 

2  2  De  G.  J.  &  Sni.  475,  34  L.  J.  (Ch.) 
241.  Soin  I'atersmi  V.  Biifcilo,  ite..  7.'i/. 
Co.,  17  Grant  (Upp.  Can.Chy.,  1S70)  521, 
there  was  an  agroiniipiit,  not  under  seal, 
for  the  sale  of  laud  to  the  defendants  for 
the  purposes  of  tlu'ir  railway,  no  price 
being  agreed  on,  in  pursuance  of  whicli 
n^rocmcnt  the  defendants  took  possession 
ot  the  land  ;  and  specific  performance 
■was  decreed.  See  Crampton  v.  Varna 
Ry.  Co.,  7  Ch.  662,  and  Leominster 
Ciinal  Co.  V.  Shrewshiiry,  i-c,  Hy.  Co., 
3  K.  &  J.  654;  26  L.  J.  (Ch.)  764. 

»  Per  Turner,  L.  J. :  "It  was,  how- 
ever,  argued  for  the    defendants    that 


these  acts  of  part  performance  do  not 
alter  the  case.  It  was  contended 
on  their  part  that  companies  are  not 
bound  by  acts  of  pai't  performance,  and 
that  the  acts  which  have  been  done  in 
this  case  furnish  no  equity  against  the 
defendants  because  they  are  acts  to  the 
prejudice  of  the  defendants  only,  and  not 
of  the  plaintiff ;  but  I  cannot  accede  to 
either  of  these  arguments.  Neither  of 
them  is,  in  my  opinion,  consistent  with 
the  principle  upon  which  this  Court  pro- 
ceeds in  cases  of  part  performance.  The 
Court  proceeds  in  such  cases  on  the  ground 
of  fraud  ;  and  I  cannot  hold  that  acts, 
which  if  done  by  an  individual  would 
amount  to  a  fraud,  ought  not  to  be  so 

considered  if  done  by  a  company 

Apart,  therefore,  from  any  question  as  to 
the  terms  of  the  agreement,  and  as  to  the 
statutory  provisions  with  respect  to  con- 
tracts with  companies,  I  can  see  no 
ground  on  which  a  specific  perfoiraance 
of  this  contract  could  have  been  refused 
by  the  Court."— 2  D.  G.  J.  &  Sm.  492-3. 
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Part  performance  niust  be  something  done  under  a  contract  and  What  amounts 
with  reference  to  the  contract.     Acts  of  other  kinds  done  by  the  fomanM!"^' 
plaintiff  proprio  motu,  or  not  in  reliance  upon  the  contract,  will 
be  no  ground  for  the  Court's  interference  in  his  favour,  and  he 
will  be  left  to  obtain   redress  by  a  Common   Law   action   for 
damages.     If  a  corporation  lies  by  and  allows  a  person  to  erect 
works  and  in  other  ways  to  go  to  expense  upon  the  faith  of  an 
informal  agreement   made   with  them,   or  of  the  interpretation 
which  he  has  put  upon  a  disputed  agreement,  a  Court  of  Equity 
will  d  fortiori,  upon  the  double  ground  of  acquiescence  and  part  Effect  of 
performance,  order  them  to  carry  out  their  side  of  the  agreement.  a<=i»'«scence. 
Crook  V.  Corp.  of  Seaford^  is  a  case  in  point.     Here  a  municipal  Crook  v.  Corp. 
corporation  passed  a  resolution  in  January,  1860,  agreeing  to  let 
to  the  plaintiff  the  flat  part  of  the  beach  opposite  to  the  plaintiff's 
field  for  300  years  at  a  nominal  rent.     The  plaintiff  claimed  all  the 
beach  comprised  between  lines  drawn  in  prolongation  of  the  sides  of 
his  field,  and  he  built  a  wall  and  terrace  along  the  part  so  claimed. 
In  1864  the  corporation  gave  the  plaintiff  notice  to  quit,  and  after 
much  negotiation,  in  1869  brought  an  action  of  ejectment  against 
the  plaintiff,  who  -thereupon  filed  the  bill  in  this  suit  for  specific 
performance.     Hatherley,  L.  C,  affirming  the  decision  of  Stuart, 
V.-C,  held  that  though  the  agreement  was  not  under  seal,  the 
corporation   was  bound  by  acquiescence,  and  must  perform   the 
agreement  to  grant  a  lease. 

SECTION   IV. — STATUTOEY  EXCEPTIONS. 

The  legislature  has,  by  express  provision  in  various  general  Acts,  8  &  9  Viot. 
relaxed    the   stringency  of  the   old  rule.     Thus   the    Companies  '"     ' "'     ' 
Clauses  Act,  1845,  after  enabling  by  section  95  the  directors  to 
appoint  committees,  enacts  (section  97)  that : 

' '  With  respect  to  any  contract  which,  if  made  between  private  persons,  would  be 
by  law  required  to  be  in  writing,  and  under  seal,  such  committee  or  the  directors  may 
make  such  contract  on  behalf  of  the  company  in  writing,  and  xmder  the  common  seal 
of  the  company,  and  in  the  same  manner  may  vary  or  discharge  the  same. 

"  With  respect  to  any  contract  which,  if  made  between  private  persons,  would  be 
by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged  therewith, 
then  such  committee  or  the  directors  may  make  such  contract  on  behalf  of  the  com- 
pany in  writing,  signed  by  such  committee,  or  any  two  of  them,  or  any  two  of  the 
directors,  and  in  the  same  manner  may  vary  or  discharge  the  same. 

"  With  respect  to  any  contract  which,  if  made  between  private  persons,  would  by 
law  be  valid,  although  made  by  parol  only,  and  not  reduced  into  writing,  such  com- 

1  6  Ch.  551.     Compare  the  Canadian  let   cottages    to    the    defendants ;   and 

cases    cited    ante,    p.    553.      But  '  see  Chicago  RR.  Co.  v.  James,  24  Wis.  388, 

Crampton  v.  Varna  Ry.  Co.,  7  Ch.  562,  where  specific  performance  of  an  alleged 

wliera  specific  perfoimance  was  refused  contract  for  sale  of  lands  not  under  seal 

of   an    agreement   by  a   contractor   to  was  granted. 
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mittee  or  the  directors  may  make  such  contract  on  behalf  of  the  company  by  parol 
only,  without  writing,  and  in  the  same  manner  may  vary  or  discharge  the  same. 

"  And  all  contracts  made  according  to  the  provisions  herein  contained  shall  be 
effectual  in  law,  and  shall  be  binding  upon  the  company  and  their  successors,  and  all 
-  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the  case  may  be  ; 
and  on  any  default  in  the  execution  of  any  such  contract,  either  by  the  company  or 
any  other  party  thereto,  such  actions  or  suits  may  be  brought,  either  by  or  against 
the  company,  as  might  be  brought  had  the  same  contracts  been  made  between  private 
persons  only. " 

The  Companies       -^  provision  in  the  same  words  contained  in  section  41  of  19  & 

Act,  1867.         20  Vict.  c.  47,  the  Joint  Stock  Companies  Act   of  1856,i  was 

omitted  from  the  Companies  Act,  1862 — which,  however,  contains 

a  section,  47,  as  to  the  making  of  negotiable  instruments^ — but  it 

has  been  inserted  in  section  37'  of  the  amending  Act  of  1867,  30 

&  31  Vict.  c.  131. 

23  &  24  Vict         ^°  ^^  ^  ^*  ^^''*'-  ^'  ^^'^  (*^^  Metropolis  Gas  Act,  1860),  provides 

0.  125,  s.  20.     by  section  20  that  "  every  contract  of  the  gas  company  entered  into 

in  accordance  with  this  Act  shall  without  seal  be  binding  on  them 

if  the  contract  be  signed  by  at  least  two  of  their  directors,  or  by 

their  secretary  or  other  officer  by  the  authority  of  at  least  two  of 

their  directors." 

'  See  JSales  v.  Oumbcrlaiid,  tLc,  Min-  be  in  the  same  manner  varied  or  dis- 
ing  Co.,  30  L.  J.  (Ex.)  141,  wliere  the  charged.  (2.)  Any  contract  which,  if 
contract — the  appointment  of  a  manager  made  between  private  persons,  would  be 
by  resolution  of  the  directors — was  held  by  law  required  to  be  in  writing,  and 
good  under  this  section.  Compare  7  &  8  signed  by  the  parties  to  be  charged  there- 
Vict.  c.  110,  s.  44,  and  British  Empire,  with,  may  be  made  on  behalf  of  the  corn- 
Ac,  Co.  V.  Browne,  12  C.  B.  723;  22  pany  in  writing,  signed  by  any  pereon 
L.  J.  (C.  P.)  51.  See  also  Prince  x.  acting  under  the  express  or  implied  au- 
Princc,  1  Eq.  490.  thority  of  the  company,  and  such  con- 

^  Sue  Pcrnvian  Rys.  Co.  v.  Thaiius  and  tract  may  in  the  same  manner  be  varied 

Mersey  Marine  Ins.  Co.,  2  Ch.  617  lante,  or  discharged.     (3.)  Any  contract  which, 

pp.  249-250.  if  made  between  private  persons,  would 

3  Contracts  may  be  made  as  follows  :  by  law  be  valid,  although  made  by  parol 
"  (1.)  Any  contract  which,  if  made  be-  only,  and  not  reduced  into  writing,  may 
tween  private  persons,  would  be  by  law  be  made  by  parol  on  behalf  of  the  corn- 
required  to  be  in  writing,  and  if  made  pany  by  "any  person  acting  imder  the 
according  to  English  law  to  be  under  express  or  implied  authority  of  the  corn- 
seal,  may  be  made  on  behalf  of  the  com-  pany,  and  such  contract  may  in  the  same 
pany  in  writing  under  the  common  seal  waj' be  varied  or  discharged. " 
of  the  company,  and  such  contract  may 
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SECTION   I. — STATUS   OF   GOVERNING  BODIES. 

Corporations,  like  private  individuals,  must  employ  agents  to  Agents  of 
carry  out  many  of  their  transactions ;  and  further,  though  theo-  ""'T'""*  '""^ 
retically  every  corporator  has  a  right  to  be  present  when  the 
corporate  affairs  are  being  transacted,  yet  practically  this  cannot 
be  done.  Consequently  the  power  of  managing  and  controlling 
the  corporate  affairs  has  usually  been  confined  to  a  small  portion 
of  the  whole  body,  the  presence  of  all  being  required  on  very 
special  occasions  only,  when  acts  had  to  be  done  vitally  affecting 
the  interests  of  the  corporation.  As  a  result  the  agents  of  corpo- 
rations fall  into  two  classes, — the  superior  officials  or  governing 
body,  and  ordinary  agents. 

All  corporations  appoint  such  superior  officials,  known  by  various  Governing 
names,  e.g.,  mayor  and  aldermen,  the  governors  of  charities,  the  direc-  ^°^'^^~ 
tors  of  joint  stock  companies,  and  the  like.     These  officials,  by  position  of. 
whatever  name  called,  are  the  agents,  and  the  only  primary  agents, 
of  the   corporation — are  they  general  or  special  agents  ?    Have 
they  or  have  they  not  all  the  powers  of  the  body  which  they  repre- 
sent?    In  other  words,  will  their  contracts,  when  not  Ultra  Vires 
of  the  corporation,  bind  the  corporation  as  regards  persons  dealing 
with  them  in  bond  fide  ignorance  of  the  limitation  (if  any)  placed 
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upon  their  authority,  or  is   it   iDCuriibent  on   such   persons   to 
ascertain  the  extent  of  their  authority  1 

221.  The  governing  body  are  the  agents  of  the  corporation. 

This  is  the  first  point.  The  governing  body,  however  styled, 
are  the  agents  of  the  corporation,  not  of  the  members. 

Thus  of  the  Bank  of  the  United  States  it  has  been  said  that 
"the  president  and  directors,  though  elected  by  the  stockholders, 
are  constituted  the  agents  of  the  corporation,  not  of  the  stock- 
holders, and  derive  all  their  authority  from  the  Act  or  Charter."  i 

To  such  an  extent  is  this  the  case  that  the  Courts  have  refused 
to  recognise  corporators  as  entitled  in  any  way  to  represent  or  act 
for  the  corporation,^  and  have  even  set  aside  transactions  alleged 
to  have  been  carried  on  by  the  corporators  in  general  meeting  and 
not  by  the  governing  body.^ 

222.  The  governing  body  are  the  special-general  agents  of  the 

corporation. 

What  is  the  exact  nature  and  extent  of  the  authority  possessed 
by  a  governing  body  ?  Do  they  represent  their  corporation  in  all, 
or  only  in  and  for  some  and  what  matters  and  purposes,  and  subject 
to  what  conditions  and  regulations  ? 

Taking  joint-stock  companies  as  an  example,  if  the  responsi- 
bility of  their  members  could  be  considered  as  analogous  to  that 
of  partners,  the  answer  would  be  easy  and  evident — directors  are 
general  agents  empowered  to  carry  on  all  such  business  as  fairly 
falls  within  due  scope  of  the  company's  operations.  But  there  are 
two  strong  objections  to  such  a  conclusion.  First,  the  theoretical, 
though  legally  important  objection,  that  the  governing  body  are 
the  agents  of  the  corporation  only ;  and,  secondly,  the  very  prac- 
tical objection  that  the  check  which  is  present  in  a  partnership, 
viz.,  the  personal  liability  of  each  member,  is  almost  wanting  in  a 
joint-stock  company,  where  the  directors  are  usually  liable  up  to 
their  shares  only,  which  may  be  very  few  or  even  none. 

The  weight  of  authority  at  present  seems  to  be  in  favour  of 
holding  directors,  and  by  analogy  other  governing  bodies,  to  be 
special  agents.     In  Ernest  v.  MchoUs*  Lord  Wensleydale  said,— 


'  Dmia  V.  Bank  of  Unili-d  States,  5  'W. 
&  S.  247.  See  Bank  of  United  States  v. 
Dandridgc,  12  Wheat.  64. 

-  See  bnijlon,  .(r.,  UK.  Co.  v.  Ilnlch,  1 
Disney,  84.  See  JkI,-  of  ll'ight  Jly.  Co. 
V.  Tahnurdin,  25  C.  D.  820. 

"  Dc  Oonro  &  Port  Ihm rij  Iron  Co.,  12 
Bavl).  27,  wliere  a  lease  so  granted  was 
declared  void.  See  also  Flrckncr  v.  U.S. 
Bank,  8  Wheat.  338  ;   Whitwdl  and  Co. 


V.  If'amer,  20  Vt.  425  ;  Commonwealth 
V.  Trustees  of  St.  Mary's  Church,  6  S.  & 
E,  508  ;  Eidgieay  v.  Farmers  Bank  of 
Bveks  Co.,  12  S.  &  R.  256;  Bank  of 
Kentucky  v.  Schuylkill  Bank,  1  Pars. 
Sel.  Cas.  180,  251,  265  ;  Stoic  of  Louis- 
iana V,  Bank  of  Louisiana,  6  La.  745. 

•*  6  H.  L.  C.  419.  "  All  persons  deal- 
ing with  the  officers  or  agents  of  corpora- 
tions, are  hound  to  know  that  they  act 
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"All  persons  must  take  notice  of  the  deed  [i.e.,  of  settlement],  and 
the  provisions  of  the  Act  [i.e.,  7  &  8  Vict.  c.  110].  If  they  do  not 
choose  to  acquaint  themselves  with  the  power  of  the  directors, 
it  is  their  own  fault ;  and  if  they  give  credit  to  any  unauthorised 
persons,  they  must  be  contented  to  look  to  them  only  and  not  the 
company  at  large.  The  stipulations  of  the  deed  which  restrict 
and  regulate  their  authority  are  obligatory  on  those  who  deal  with 
the  company ;  and  the  directors  can  make  no  contract  so  as  to 
bind  the  whole  company  of  shareholders,  for  whose  protection  the 
rules  are  made,  unless  they  are  strictly  complied  with." 

In  the  case  just  cited  reference  is  made  to  the  registration  of  Eegistration 
the  deed  of  settlement.     This  in  some  form  or  other  occurs  with   ?*  coBstatmg 

.  .  instruments. 

all  registered  companies  and  many  other  commercial  corporations. 
Where  there  is  no  such  registered  instrument  persons  dealing  with 
governing  bodies  should  take  care  so  to  frame  their  contracts  that 
in  case  of  a  defect  in  authority  on  the  part  of  the  governing  body 
to  bind  their  corporations  they  shall  be  themselves  personally 
liable. 

223.  Governing  bodies  have  all  the  authorities  expressed  to 
be  vested  in  them  by  the  constating  instruments  except 
as  regards  parties  actually  cognizant  of  limitations  or 
conditions  imposed  thereon. 

But  it  is  only  so  far.     To  the  instruments  just  named  the  public  Public  bound 
have  access — they  have  not  to  the  books  and  memoranda  of  private  ^on^vrt'*""^  f 
partnerships — and  it  is  their  own  fault  if  they  do  not  take  the  tlie  Company. 
trouble  to  consult  them.     In  the  case  of  the  governing  body  of 
corporations,  "  the  authority  is  created  by  statute  or  is  matter  of 
record   in  the  books  of  the  corporation  to  which  all  may  have 
access  who  have  occasion  to  deal  with  the  officers."  ^     But  such 
apparent  authority  may  be  considerably  restricted  by  resolution  of 
the  corporation  or  other  internal  regulations.     If,  however,  the 
governing  body  contracts  or  enters  into  other  engagements  within 
the  limits  of  the  apparent  authority  so  entrusted  to  them,  their 
corporation  will  be  bound,  although  in  fact  they  have  exceeded 
their  real  authority. 

either  under  its  cbarter  or  by-laws,    or  loiigh  v.  Moss,  5  Den.  567  :  Adriance  v. 

the  usages  which  may  be  shown  to  exist  lloome,  52  Barb.  399  ;  Dabney  v.  Stevens, 

defining   the   extent  of  their  authority.  40  How.  Pr.  Rep.  341. 
They  must,   in  doubtful  cases,  acquaint  '  Per  Parker,    J.,    in   Salem  Bank  v. 

theiiiselves  with  the  extent  of  that  au-  Gloucester  Bank,  17  Mass.  1,  28  ;  State 

thoiity,  or  otherwise  submit  to  the  con-  v.  C'om7nercialBankofMancJiester,6Sm. 

sequences  resulting  from  their  omission  &  M.  237.     See  Alleti  v.  Citizen's  Steam 

to   do   that." — Risley  v.    Indiana,    ttc.,  Nav.  Co.,  22  Cal.  28. 
UR.  Co.,  1  Hun.  202,  205.     See  McGul- 

B.U.V.  O   O 
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The  terms  " special"  and  "general"  are  used  above  in  connec- 
tion with  governing  bodies  and  other  agents  in  obedience  to  the 
Language  commonly  employed  with  respect  to  the  law  of  agency. 
But  these  terms  are  misleading,  if  not  absolutely  incorrect.  In 
every  case  the  agent  has  a  delegated  authority,  and  can  therefore 
liave  no  more  than  is  delegated.  Undoubtedly  in  some  cases  ho 
has  in  point  of  law  much  greater  authority  than  is  expressly 
bestowed  on  him  by  his  principal.  This,  however,  is  only  in 
virtue  of  the  all  pervading  doctrine  that  if  a  person  enters  into 
any  contract  or  does  any  act,  as  to  which  the  law  implies  or  super- 
adds certain  ingredients  or  rights  or  liabilities,  such  ingredients, 
rights,  and  liabilities,  do  ip»o  facto  become  parcel  of  and  incidental 
to  such  contract  or  act,  unless  the  parties  thereto  expressly  repu- 
diate them,  and  in  cases  where  others  may  in  any  way  be  affected 
l)y  such  contract  or  act  also  take  care  that  such  others  shall  be 
notified  thereof.  "  There  are  in  the  books  many  loose  expressions 
concerning  the  distinction  between  a  general  and  special  agency. 
The  distinction  itself  is  highly  unsatisfactory,  and  v/ill  be  found 
quite  insufficient  to  solve  a  great  variety  of  cases.  It  is  not  profit- 
able to  dwell  upon  that  distinction.  Underlying  the  whole  subject, 
there  is  this  fundamental  proposition,  that  a  principal  is  bound 
only  by  the  authorised  acts  of  his  agent.  This  authority  may  be 
proved  by  the  instrument  which  creates  it;  and  beyond  the  terras 
of  the  instrument,  or  of  the  verbal  commission,  it  may  be  shown 
that  the  principal  has  held  the  agent  out  to  the  world,  in  other 
instances,  as  having  an  authority  -which  will  embrace  the  particular 
act  in  question.  I  know  of  no  other  mode  in  which  a  controverted 
power  can  be  established."  ^ 

The  general  principles  determining  the  status  of  governing  bodies 
and  the  powers  and  capacities  vested  in  them  to  act  for  their  cor- 
porations apply  equally  to  directors  of  joint-stock  companies.  But 
regard  must  be  had  to  the  necessary  qualifications  caused  by  the 
varying  nature  of  corporations.  In  particular  there  are  these  great 
differences,  viz. — (1)  commercial  corporations  are,  non-commercial 
corporations  are  not  created  directly  and  primarily  for  gain  to  their 
members;  (2)  in  many  non-commercial  coi-porations  the  powers 
and  duties  of  the  governing  body  are  specified  in  the  charter  or 
instruments  of  incorporation  in  such  a  way  as  to  preclude  any  power 
ofalteration  by  the  corporators — the  powers  and  duties  being  in  fact 
essential  elements  in  the  constitution  of  the  corporations,  whereas 
commercial  corporations  may  usually,  if  not  always,  by  resolution 
modify  the  powers  of  any  of  their  officials. 


1  Mcclmnics  Banh  V.  Nnv  York,  &c.j  RR.  Co.,  3  Kern.  (13.N.  Y.)  632. 
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224.  Corporations  cannot  be  bound  by  the  acts  of  their  govern-  Officialp 

6XC66Clin£ 

ing  bodies  who  go  beyond  either  the  corporate  powers  then-  powers. 
or  their  own  special  and  delegated  authority. 

This  proposition  supplementing  what  is  already  stated  must  be 
remembered.  Whatever  be  the  extent  of  authority  delegated  to 
officials  by  the  constating  instruments,  that  authority  they  have 
but  no  more.  Beyond  it,  whatever  the  transactions,  whatever  tlie 
bona  fides,  whatever  the  fraud^  of  the  officials,  the  corporation 
cannot  be  bound.  In  such  circumstances  the  only  remedy  of  an 
aggrieved  party  is  against  the  officials  whom  he  has  trusted. 

Rulley  V.  Plymouth,  etc.,  Bukm{j  Co."  may  be  cited  in 
illustration.  The  secretary  of  the  defendant  company  purporting 
to  act  on  its  behalf  agreed  to  sub-let  to  the  plaintiff  certain 
shops  and  stores.  The  superior  landlord  afterwards  put  in  a 
distress  and  seized  some  of  the  plaintiff's  goods  for  rent  due  from 
the  company  to  him.  The  plaintiff  thereupon  sued  the  defendants 
for  the  loss  so  caused  to  him  ;  but  the  Court  held  that  the-action 
would  not  lie,  inasmuch  as  the  secretary  had  no  authority  to  make 
such  contract,  and  it  had  not  been  either  authorised  or  ratified  by 
the  directors. 

SECTION   II.— POWERS   OF   GOVERNING   BODIES. 
SUB-SECTION   I. — EXPRESS   POWERS. 

Such  then  is  the  position  of  governing  bodies.  They  are  at 
once  the  general  and  yet  the  special  agents  of  the  corporation — 
special  because  they  have  only  the  authority  defined  and  pointed 
out  by  the  instruments  of  incorporation,  but  general  in  so  far  that 
they  have  this  extent  of  authority.  If  it  be  limited  or  circum- 
scribed by  the  internal  regulations  of  the  corporations,  such  limi- 

1  As  to  this,  Atheiueum  Life  Ass.  Soc.  bind  them.  That  must  depend  on  the 
V.  Pouley,  3  D.  G.  &  J.  29i,  is,  or  rather  particular  terms  upon  which  the  business 
has  been,  a  leading  case ;  the  actual  of  the  company  is  carried  on ;  and  no 
decision  turned  upon  a  C[uestion  of  fraud,  evidence  has  been  given  on  that  subject, 
bat  it  well  illustrates  the  present  point ;  Therefore,  in  the  first  place,  the  plaintiff 
it  is  now  doubted  as  a  decision  on  the  has  failed  in  showing  a  competent  au- 
particular  facts  ;  but  the  principles  enun-  thority  to  enter  into  the  contract ;  and 
elated  in  it  as  to  the  liability  of  corpora-  Avhen  the  deed  is  prodncod,  it  appears 
tions  for  the  fraud  of  their  officials  are  that  the  directors  present  at  the  meeting 
useful.  See  Brunton's  Olaim,  19  Eij.  wheu  the  agreement  was  by  implication 
302  ;  Ex  parte  Charley,  11  Eq.  157.  sanctioned,  were  not  of  a  sufficient  niun- 

2  2  Ex.  711,717.  The  Court  said  :  "This  ber  to  bind  the  rest  of  the  shareholders  ; 
ease  fails  because  it  is  not  shown  thatthe  and  unless  all  are  bound,  the  action  can- 
persons  who  entered  into  the  contract,  not  be  miimta.med,"  'Kingsbridge  Flour 
that  is,  the  directors  present  at  the  board  Mills  Co.  v.  Same,  2  Ex.  718,  was  an 
meeting,  when  there  was  some  evidence  action  against  the  same  company  for  flour 
of  their  sanctioning  the  agreement,  were  supplied  by  order  of  the  secretary,  wliich 
competent  to  bind  the  company.  It  is  also  failed  because  no  proper  board  of 
said  that  there  is  some  usage  of  trade,  directors  had  authorised  or  ratified  the 
that  the  directors  of  these  companies  shall  purchase. 

0  0  2 
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tations  will  affect  only  those  persons  wlio  are  made  cognisant 
thereof.  In  either  case,  whether  the  authority  conferred  by  the 
constating  instruments  be  limited  or  not,  the  governing  body  will 
have  such  further  general  powers  as  may  be  necessary  for  the 
complete  effectuation  of  such  primary  authority.  Trustees  too 
they  are  in  some  respects,  though  not  in  all,  but  always  trustees 
of  the  authority  and  powers  so  possessed  by  them. 

In  reference  to  express  powers,  few  observations  need  be  made- 
What  thej'  actually  are  will  be  gathered  from  the  language 
employed,  often  somewhat  obscure  and  contradictory.  They 
cannot  be  contrary  to  statutory  enactments  or  to  public  policy ; 
and  if  any  Acts  of  Parliament — for  instance,  the  Companies  Acts 
— contemplate,  even  though  they  do  not  verbally  provide,  that 
associations  coming  within  their  purview,  or  the  members  thereof, 
shall  have  certain  rights,  or  discharge  certain  functions  only,  all 
provisions  or  bye-laws  derogatory  thereto  will  be  simply  void.^ 


Powers  belong- 
ing to  officials 
by  implication. 


Acts  of 
otKcials 
which  aio 
Ultra  Vires 
of  the 
corporation. 


SUB-SECTION   II. — IMPLIED   POWERS. 

The  implication  of  powers  is  a  much  more  difficult  matter.  The 
governing  bodies  of  corporations  are  the  special-general  agents  of 
their  corporations.  To  the  relation-ship  between  them  and  their 
corporations,  the  principles  of  agency  are  with  some  degree  of 
qualification  applicable — what  is  the  effect  of  this  qualification  ? 
What  is  the  exact  extent  of  the  implied  authority  possessed  by 
these  special-general  agents? 

The  reply  is  that  no  universal  rules,  valid  and  binding  under  all 
circumstances,  can  be  laid  down  for  determining  the  one  or  the 
other,  but  that  regard  must  be  had  to  the  nature  of  the  business 
and  the  customary  metliods  of  transacting  it,  and  account  be  taken 
of  attendant  facts. 

225.  Governing  bodies  have  by  implication  only  such  powers 
as  are  necessary  for  the  corporate  enterprise  or  the 
due  performance  of  the  duties  imposed  on  the  corpo- 
ration. 

One  principle,  however,  will  always  hold,  viz.,  that  whatever  is 
beyond  the  power  of  the  corporation  is,  d  fortiori,  beyond  that  of 
the  governing  body.  Therefore  in  considering  the  legal  effect  of 
any  proceeding  done,  entered  upon,  or  ratified  by  them,  the  first 
consideration  is,  whether  such  proceeding  could  have  been  done, 

>  S,.o  ;«r  Ciiffard,  L.  j .    in  lir  General       Be  Fhmneial  Co,y.,  FelJimfs  Case,  2Ch. 
Co.  for  the  I'nrmnlinu  of  Land  Credit,  5       714    728    729  ^'w.,,  .i  vn. 

Cli.  30a,  377  ;  and  }">'  Cairns,  L.  J.,  in 
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entered  upon,  or  ratified  by  the  corporation  itself.  If  not  so,  then 
evidently  such  proceeding  will  be  simply  inoperative  as  far  as  the 
corporation  is  concerned. 

But  the  converse  of  this  is  not  to  be  affirmed.  Governing  bodies 
will  have  only  some  of,  not  all,  the  powers  belonging  whether 
expressly  or  impliedly  to  the  corporation.  As  compared  with  their  Powers  of 
corporation  they  are  subject  as  regards  implied  powers  to  a  triple  "f  corporation, 
limitation.  They  will  have  no  powers  which  are  denied  them 
either  expressly  by  the  constating  instruments  or  resolutions  con- 
stituting 'them,  or  impliedly  by  necessary  deduction  therefrom. 
They  will  have  none  which  are  not  requisite  for  the  carrying  on 
of  the  corporate  enterprise,  and  the  attainment  of  the  corporate 
ends.  They  will  have  none  which  are  not  required  to  enable  them 
properly  and  expeditiously  to  accomplish  their  own  duties,  and  in 
the  discharge  thereof  to  carry  on  economically  and  successfully  the 
affairs  of  their  constituents. 

The  above  observations  must  be  carefully  borne  in  mind  in  con- 
nection with  the  remainder  of  this  chapter.  The  powers  of  a 
corporation  must  at  once  limit  and  in  part  determine  those  of  its 
governing  body.  In  addition,  since  corporations  most  often  act 
through  their  governing  bodies,  the  greater  portion  of  the  questions 
and  cases  relating  to  the  powers  and  capacities  of  corporations 
indirectly  affect  the  capacity  of  the  governing  bodies,  which  have  \ 
been  the  medium  of  their  action.  Very  frequently,  therefore,  the 
matters  which  have  been,  examined  in  the  last  part  and  in  this 
part  of  this  book,  in  reference  to  corporations,  and  the  decisions 
thereon,  will  afford  illustrations  of,  and  principles  by  which 
to  guide  an  inquirer  in  investigating  the  analogous  questions 
arising  out  of  the  same  matters  which  concern  governing  bodies. 

1.  Management. 

This  is  perhaps  the  most  important  practical  question  in  con-  General 
nection  with  governing  bodies  and  especially  directors.     It  is  one  '"^""semen  . 
which  is  most  often,  indeed  daily,  cropping  up^ — they  are  entrusted 
with  the   management — what   may,   what   must  they  do,  what 
proceedings  are  valid  if  done  by  them  in  the  course  thereof  ? 

On  this  point  it  is  impossible  to  lay  down  anything  but  the 
vaguest  generalities.  The  aims  and  objects  of  corporations  are 
co-extensive  with  human  needs  and  inclinations ;  consequently 
the  methods  of  attaining  those  objects  will  be  infinitely  various, 
as  must  also  be  the  powers  given  for  the  attainment  of  the  same. 
Governing  bodies,  being  the  special-general  agents  of  their  prin-  Governing 
cipals,  will  have  most  if  not  all  the  powers  of  management  possessed  impliedly 
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general  poweis  by  tlieir  principals  as  to  binding  them  to  third  parties,  except  so 
of^nmnage-  ^^^.  .^^  ^^^  constatlng  instruments  restrain  them.i  But  the  general 
powers  of  management  thus  belonging  to  governing  bodies^  of 
course  will  not  authorise  their  engaging  in  any  transactions  foreign 
to  the  proper  and  ordinary  business  of  the  corporation.^  For  if 
the  latter  could  not  by  directly  engaging  in  such  transactions 
render  Itself  liable  to  persons  dealing  with  them,  a  fortiori  it 
cannot  incur- liability  with  respect  to  precisely  the  same  matters, 
when  it  acts  through  the  medium  of  others. 

Such  general  powers  will,  however,  be  construed  liberally,  and 
with  due  consideration  for  the  best  interests  of  the  company. 
This  well  appears  from  the  case  of  Wilson  v.  Miers,^  where  the 
directors  of  a  steam-ship  company  endued  with  the  powers,  hiter 
alia,  of  "  selling  and  letting  to  hire,  and  chartering  of  the  vessels," 
and  of  "  the  general  conduct  and  management  of  the  business  of 
the  company,"  were  held  authorised  to  sell  all  the  vessels  belong- 
ing to  the  company;  and  consequently  a  contract  entered  into  by 
them  for  that  purpose  was  adjudged  to  be  binding. 

This  question  of  management  and  the  principles  involved  in  or 
incidental  to  it  arise  everywhere  in  connection  with  the  scope  or 
operations  of  a  corporation.  In  manj'  cases  apparently  relating  to 
the  extent  of  the  corporate  enterprise  these  are  the  principles 
which  really  determine  the  question,  and  not  the  principles  which 
limit  the  area  of  enterprise.  Often  when  the  question  relates 
directly  to  the  corporation  itself,  and  still  more  often  when  it  does 
so  only  indirectly,  the  real  question  is  as  to  the  capacity  of  the 
governing  body  to  bind  their  corporation,  and  therefore  the  question 
involved  is  one  of  management  not  of  enterprise,  of  the  powers  and 
mode  of  conducting  and  by  which  to  conduct  an  enterprise  prudently 
and  advantageousljr,  not  of  the  precise  extent  thereof — and  the 
principles  by  which  to  answer  such  question  are  altogether  different 
from  those  which  would  be  invoked  if  it  were  merely  a  question  of 
Ultra  Vires  pure  and  simple. 

In  such  cases  as  already  seen  the  point  is — not  is  the  transaction 
taken  as  a  general  matter  Ultra  Vires ;  this,  perhaps,  may  be  ad- 
mitted, or  at  least  is  of  secoudarj-  moment — but  is  the  transaction 
as  a  special  proceeding  justified  by  the  circumstances  as  a  matter 


Special  trans- 
actions which 
are  Ultra 
Vires. 


'  It  li:is  boon  laid  down  that  diri'etors 
may  in  numnging  tlu-  oovporato  allairs  do 
wlintevor  tlio  corporation  itself  can  do, 
nnleaa  actmilly  rcstraini'd  thcrolroni, 
ir/iH.iirll.  v.  U'linm;  20  Vt.  -Vif.  ;  JJaii/c 
nf  Miildlchiini  \.  Jiiitldiii/,  .Cr.,  llJx.  Cv., 
■JO  Vt.  Ififl. 

-  Si'c  JiriK'sl.  V.  iXkliulls,  B  II.  L.  C. 
401. 


^  •'  10  C.  B.  (N".  S.)  348,  3  L.  T.  (X.  S.) 
780.  The  facts  are  given,  aiiti;  pp.  87-8. 
Compare  Clay  v.  Ruffonl,  5  De  G.  &Sni. 
7«8  ;  (Iregory  v.  Fa'tchelt,  33  Beav.  597  ; 
Beer  V.  London  and  Paris  Hotel  Co.,  20 
Eq.  412  :  Cook  V.  Dccrficld  I'ov.nskii},  3 
^Vnicr.  605;  Burroughs  y.  Norwiih,  ttc, 
l;n.  Co. ,  1  Amer.  78. 
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of  management  ?  The  answer  has  ah-eady  been  given  with  respect 
to  the  corporations  themselves.  It  will  hold  good  mittatis 
inutandis  when  governing  bodies  are  mainly  considered  and  their 
capacity  of  acting  for  and  binding  their  corporations.     It  is  this — 

226.  Proceedings,  which,  in  themselves  and  as  a  course  of 

business  would  be  Ultra  Vires  of  a  governing  body  or 
even  of  a  corporation,  may  often  be  justifiable  and 
therefore  be  supported  as  special  transactions  neces- 
sitated by  skilful  mauagement,  whether  relating  to 
internal  or  external  affairs.^ 

Of  course  what  will  be  mere  management  as  distinct  from  -^-^^^  are 
primary  business  will  often  be  doubtful.  The  only  definition  is,  niatters  of 
that  it  means  the  ordinary  methods  followed  by  business  men  in 
carrying  out  commercial  transactions ;  and  it  is  suggested  that 
these  must  apply  by  analogy  to  non-commercial  corporations.  On 
this  point  it  will  be  remembered  by  way  of  illustration  that 
general  authority  to  manage  has  been  held  to  c^infer  by  impli- 
cation a  power  to  borrow  ^  and  to  issue  negotiable  instruments  ^ 
when  otherwise  these  powers  would  not  exist,  and  consequently  to 
validate  transactions  otherwise  invalid. 

Governing  bodies  need  not  do  ministerial  work,  but  may  validly  Agents. 
engage,  appoint  and  discharge  subordinate  agents  and  officials, 
having  regard  only  to  the  nature  of  and  the  requirements  of  the 
corporate  enterprise.* 

2.  Delegation  of  Authority.' 

227.  Governing  bodies  may  not  delegate  authority  which  it  Delegation 

is  intended  they  shall  exercise  personally.  "  *"    ""  ^' 

The  maxim  delegates  delegare  non  potest  applies  to  directors  as  Not  allowable 
strictly  as  it  applies  to  other  forms  of  agency,  in  so  far  as  it  applies  ^  ^  '^"''^' 
at  all.  The  difficulty  lies  in  determining  this  point.  One  rule, 
perhaps  only  another  form  of  stating  the  above,  is  that  they  must 
personally  exercise  any  discretion  given  to  them.  "  The  power  to 
lease  involved  the  exercise  of  judgment  and  discretion.  According 
to  the  uniform  current  of  the  authorities,  it  would  seem  quite  clear 
that  an  agent  cannot  delegate  to  another  any  portion  of  his  power 
requiring  the  exercise  of  discretion  or  judgment,  unless,  in  the 
power  conferred  upon  the  agent  is  involved  the  power  of  substitu- 

J  Seethe  restrictions  of  this  proposi-  ^  ^}tte,pp.  218-260. 

tion,  m-de,  p.  177.  ■*  See  Weir  v.  Barnelt,  3  Ex.  D.  32. 

2  Ante,  pp.  216,  219-220.  "  Compare  pt.  iv.,  ch.  i.,  sect.  iii. 
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tion  by  the  agent,  in  express  terms,  or  at  least  by  necessary 
implication.  But  no  such  power  of  substitution  was  conferred 
upon  the  directors  in  the  present  case.  The  bye-laws,  to  be  sure, 
allowed  the'  exercise  of  a  general  superintendence  and  control  by 
the  directors  or  a  majority  of  them,  over' the  affairs  of  the  corpora- 
tion. But  this  did  not  include  the  right  to  confer  authority  upon 
others  to  exercise  the  same  power."  ^ 

But  there  are  cases  Avhere  a  delegation  is  allowable. 

(1.)  The  constating  instruments  may  contain  express  authority 
to  do  so,^  in  which  case  the  directions  and  restrictions,  if  any,  must 
be  carefully  observed.^ 

(2.)  Such  authority  may  also  be  given  in  virtue  of  wide  powers 
of  management  if  such  contain  any  reference  to  the  employment 
of  agents  in  their  own  stead ;  *  though  power  to  "  exercise  a 
general  superintendence  and  control  "  will  not  sufiSce.* 

(3.)  This  restriction  extends  only  to  those  acts  which  the 
officials  are  personally  required  to  attend  to,  or  which,  involving 
personal  judgment  and  discretion,  they  are  by  implication  en- 
tru.sted  personally  with,  and  so  have  with  respect  thereto  a  duty 
thrown  upon  them.  What  these  latter  acts  are,  will  often  be  very 
doubtful.5 

(4.)  The  principle  does  not  require  that  the  whole  of  a  class 
of  officials  should  act.  Usually  a  quorum  is  expressly  fixed  by  the 
constating  instruments.  But  in  the  absence  of  this  it  is  quite 
clear  that  if  substantially  the  whole,  and  probably  even  a  bare 
majority,  act — the  others  having  been  duly  notified  of  the  matters 
contemplated — the  proceedings  will  be  valid. 

(5.)  Lastly,  there  is  another  set  of  cases  where  the  restriction 
does  not  apply,  or  rather  where  in  reality  there  is  not,  though 
apparently  there  is,  a  delegation  of  authority.  Tliis  is  when  a 
preliminary  or  investigation  committee  is  appointed  to  prepare 
matters  for  the  consideration  of  the  general  body  who  in  fact 
themselves  examine  and  decide  upon — possibly  in  a  perfunctory 
manner — the  matter  so  referred,  investigated,  and  reported  on. 
This  was  what  happened  in  Osgood  v.  Kehon.'^  The  corporation 
of  London  having  the  power  to  dismiss  one  of  its  officers,  holding  a 
freehold  office,  on  complaint  against  him,  referred  to  a  committee 
of  its  own  body  the  task  of  examining  into  the  complaint  and 
receiving  evidence  upon  it,  and  reporting  thereon.    The  committee 


'  (?////«  V,  Baihy,  21  N.  II.  1-19. 

"  Ilarn'a'.i  Case,  7  Cli.  587.  Sec 
ll,m-iir,rs  Cnsr,  1  Cli.  .filU. 

■'  S(xi  Colli:  V.    /;'«/■(/,  -2  C.  P.  D.  2:");'.. 

'  See  Harris's  Case  and  GiUis  v.Bai/ri/, 
nhlsiijirii.  Coiuparo  jxr  Mellish,  L.  ,f., 
Cadmrll's  C'lisc,  9  Ch.  C91,  695. 


^  See  Com'rs.  of,  d-c.  v.  Bank  of 
Buffalo,  6  Paige,  497  ;  Western  Bank  v. 
Gihtrap,  45  Mo.  419  ;  Stevens  v.  Hill, 
'29  Jle.  133 ;  Northampton  Bank  v. 
Pcpoon.  11  Muss.  288. 

"  L.  E.  6  H.  L.  636. 
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performed  this  duty.  The  report  and  evidence  were  duly  furnished 
to  the  inculpated  officer,  who  was  then  called  on  for  his  defence. 
He  was  afforded  the  opportunity  of  being  heard,  and  counsel  was 
heard  for  him,  but  the  corporate  body  itself  did  not  re-hear  the 
evidence.  He  was  ordered  to  be  dismissed  from  his  office.  The 
House  of  Lords  held  that  this  was  not  a  case  of  delegation  of 
lawful  authority,  but  was  a  due  exercise  of  that  authority  by  the 
corporate  body  itself. 

3.  Legal  proceedings. 

All  governing  bodies  will  have  by  implication  the  power  on 
behalf,  and  in  the  name  of  their  corporations,  to  institute,  carry 
on,  or  defend,  all  legal  proceedings  which  are  necessary  for  tlie 
protection  of  the  corporate  property,  franchises,  or  rights.^ 

Closely  analogous  to,  and  often  connected  with  legal  proceed- 
ings, are  various  otber  proceedings,  as  to  which  it  may  be  laid 
down  generally  that  these — e.  g.,  notice  to,  knowledge  of,  or  admis- 
sions by  governing  bodies  as  such — bind  their  corporations. 

These  three  matters,  notice,  knowledge,  admission,  are  different,  Notice. 
but  the  principle  is  the  same  in  each.  Notice  to  an  agent  is  notice 
to  his  principal.     Thus  notice  to  one  partner  is  notice  to  all  those   Notice  in  case 
then  actually  belonging  to  the  firm,  ^  the  exception  to  this  rule  °  P^"^'"^"^  ^P^- 
will  be  found  on  investigation  to  be  apparent,  not  real,  and  to 
be  due  to  the  fact  that    under  the    circumstances    the   partner 
affected  with  the  notice  was  not  in  truth  the  agent  of  the  firm.  ^ 
This  rule  holds   equally,  in  the  case  of  corporations  and   their  *"<l  "f  <"""■ 
governing  bodies,  or  of  any   other   duly   authorised  agent   of   a 
company.* 

In  each  case — notice,  knowledge,  admission, — in  order  that  a  How  to  be 
corporation  may  be  made  liable,  or  otherwise  affected,  the  matter  S'"''"- 
must  be  express  and  to,  or  by,  persons  who  are  agents  of  the  cor- 
poration in  respect  of  this  particular  matter.^ 

4.  Compromise  of  disputes. 

The  power  to  compromise  disputes  is  highly  important.     This  Compromise  of 
may  come  into  play  in  connection  with   two  distinct   classes  of  "^'^P"*^^ 
matter-s — ordinary  disputes  as  to  the  construction,  &c.,  of  contracts   (1)  as  to  ordi- 
and  the  rights  and  liabilities  in  respect  thereof,  and  of  other  similar  ^^^'^  matters, 
matters ;  and  disputes  as  to  the  position  of  shareholders,  and  of 

1  See,  generally,  part  iii.,  chap.  xiv.  ■•  He  Solvency  Mutual  Guarantee  Soc, 

2  Collinson  v.  Lister,  7  De  G.  M.  &  G.  Hawthorne's  Case,  31  L.  .1.  (Ch. )  625  ; 
634.  Tho7npson  v.  Speirs,  13  Sim.  469. 

2  See  Bignold  v.  Waterhouse,  1  M.  &  '"  See  further,  jjosi,  pp.  582-4. 

S.  255  ;  Ex  parte  Beaton,  Buck.  386. 
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(2)  as  to  persons  who  are  claimed,  or  themselves  claim,  to  be  such,  and  as 

''"'"■''■  to  their  rights  and  liabilities.     The  latter  class  of  disputes  concern 

only  joint-stock  companies,  and  involve  special  considerations  in 

reference  to  reduction  of  capital,  &c.,i  which  are  totally  alien  to 

the  general  powers  possessed  by  all  governing  bodies. 

As  to  the  former  class  of  matters,  probably  it  may  be  laid  down 
without  qualification  that  the  capacity  to  settle  these  must, be 
incident  to  every  form  of  general  agency  for  corporations,  and  that 
therefore 

228.  Governing   bodies,   not   positively  restricted  therefrom, 

may  compromise  all  such  disputes. 

Greater  doubt  may  exist  with  regard  to  compromises  of  the 
second  kind.  But  it  is  submitted  that  this  proposition  substan- 
tially holds  here  also — that  what  has  already  been  said  -  on  this 
subject  will  apply  equally  to  compromises  by  governing  bodies 
— and  that  the  power  possessed  by  a  corporation  in  this  respect 
will  be  transferred  to  their  governing  officials,  at  least  in  all  cases 
where  there  is  a  general  transfer  to,  and  vesting  in  these,  of 
authority  to  manage. 

5.  Exercise  in  good  faith. 

229.  The    powers    of    governing   bodies    can    be    used    only 

strictly     for     the    purposes     for     which     they     are 
created . 

This  principle   which  holds  in  the  case  of  corporations  them- 
selves,^ is  applied  with  still  greater  strictness  to  the  acts  of  their 
Directors  governing  bodies.     It  appHes  to  all  powers  alike,  but  has  a  special 

Imrticukr  significance   in    connection    with    shares,  and   probably  the    best 

bliarehoklers.  illustrations  of  invalid  and  improper  exercise  of  powers  have  arisen 
out  of  matters  relating  to  shares.  Directors  cannot,  for  instance, 
benefit  or  favour  any  particular  shareholder  or  class  of  shareholders. 
Every  authority  possessed  by  them,  e.,j.,  to  forfeit  shares,  "  is  a 
power  and  discretion  in  the  directors,  who  are  trustees  for  the 
benefit  of  all  the  shareholders,  which  is  to  be  exercised  for  the 
benefit  of  all ;  and  it  is  the  duty  of  the  directors  to  direct  a  for- 
feiture when  it  is  for  the  benefit  of  all  the  shareholders,  and 
to  abstain  from  doing  so  when  it  is  not  for  their  benefit."*  So  in 
a  United  States  judgment  it  has  been  said — "Directors  of  a  rail- 
road company  are  trustees  for  all  the  stockholders  and  in  a  very 

1  I'fti't  iii.,  cluxp.  viii.,  sect,  vii.,  siili-  ■>  Ante,  jip.  319,  468-9. 

^'";*"  !'■.  Qir.  n  ■"  ^'■''  I^omiUy,  M.  U.,  in  Mari-is   v. 

^  Ante,  pp.  3]  6-9.  Xorth  Devon  Hy.  Co.,  20  Beav.  387. 
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just  sense,  for  tbe  commonwealth.  It  is  an  abuse  of  their  trust 
wholly  unauthorised,  and  at  war  with  the  design  of  the  charter, 
to  single  out  some  of  the  stock  subscribers  and  release  them 
from  their  liability.  No  such  authority  in  them  has  ever  been 
recognised."  ^ 

SECTION  III. — FIDUCIARY  POSITION   OF  GOVERNING  BODIES. 

230.  Governing  bodies  may  not  without  full  disclosure 
of  their  interest  obtain  advantage  from  their  cor- 
porations. 

Governing  bodies  of  every  description  come  within  the  designa-  Qoveming 
tion  of  persons   filling  a  fiduciary   relationship.      They   are  not  ^°^^^  ^ 
trustees,^  taking  the  term  in  its  strict  and  technical  meaning,  i.e.,  fiduciary 
persons  having  the  legal  title  to  property,  the  beneficial  ownership  *^  ^  '""^  '''' 
of  which  belongs  to  others,  for  the  property  of  a  public  company  is 
vested  in  the  company  itself;  but  they  are  so  far  trustees  for  the 
company  that  they  cannot  derive,^  directly  or  indirectly,  out  of 
their  position  any  profits  or  other  advantage  save  with  the  know- 
ledge  and    concurrence,    expressly    or  impliedly    given,    of    the 
corporation.* 

The  cases  which  have  come  before  the  Courts  have  usually  been  and  may  not 
instances  of  directors,  or  other  officials,  of  joint-stock  companies,   fromtlealings 
But  the  principles  enunciated  and   enforced  in  such  cases,  apply  "^^ittthe 

11  11  •         11-  mi  <.     1  J.  i  >'     company. 

equally  to  all  governing  bodies,  ihe  members  of  these  are  not 
absolutely  precluded  from  making  contracts  with  their  corporation, 
or  being  interested  in  contracts  made  between  their  corporation 
and  third  parties ;  but  in  order  that  any  such  arrangements  may 
stand  as  between  the  corporation  and  the  official  concerned,  there 
must  be  full  and  complete  disclosure  by  the  latter,  not  only  of  the 
fact  of  his  being  interested,  but  also  of  the  extent  and  nature  of 
his  interest  in  the  matters  in  question.^ 

'  Bedford  HE.  Co.  v.  Bowser,  48  Penu.  town  issuing  debentures,  and  profits  were    *  Member  of 

29,37.  Coru'pa.re  Bicrkev.  Smith,  16 'Wall.  made  by  these  respective  persons,  it  was    school  com - 

390  ;  Alford  v.   Miller,   32  Conn.   543  ;  in  each  case  held  that  they  could   not    mittee 

Bank  v.  St.  John,  25  Ala.  (N.  S.)  566  ;  retain  such  profits,  ' 

Percy  V.  Millaudmi,  S  La.  56S  ;  Jones  v.  ■•  See  Koehler  v.   Black  Jiioer    Falls    "i  tow"  council 

TcrreJiautc,  die,  HE.  Co.,  57  N.  Y.  196.  Iron  Co.,  2  Black.  715  ;  ffoyle  v.  Plaits-    """''""S  vro&is. 

-  As  to  the  use  of  the  word  "trustee  "  btirgh,  (i:c.,Ey.  Co.,  54  N.  Y.  314 ;  Drury 

as  applied  to  directors  and  other  govern-  v.  Cross,  7  Wall.  299 ;  EE.  Co.  v.  Howard, 

ing  bodies,  see  .per  Jessel,  M.  R.,  in  Ee  7   Wall.   392  ;  Jackson  v.  Ludeling,   21 

Forest  of  Dean  Coal  Co.,  10  C.  D.  451-2  ;  Wall.  616. 

per  James,  L.  J.,  in  Smith  v.  Anderson,  '"  York  and  North  Mid.   Ey.    Co.  v. 

15  C.  D.  275  ;  per  Kay,  J.,  in  Ee  Faurc  Hudson,  16  Beav.  485  ;  Bank  of  London, 

Electric  Co.,  40  0.  D.  150-1.  v.  Tyrrell,  10  H.  L.  C.  26,  31  L.  J.  (Ch.) 

*''  In  Pickett  Y.  School  District,  Z  Amur.  369;    Aberdeen  Ey.    Co.   v.  Blaikie,    1 

105,  25  Wis.  651,  where  the  official  was  Macq.    461  ;    approved  and  followed    in 

a  member  of  a  school  committee;  in  .Bowes  Port  v.  Russell,  10  Amer.  5,  36'lnd.  60  ; 

V.  City  of  Toronto,  11  Moo.  P.  C.  C.  463,  Imperial  Merc.  Credit  Assoc,  v.  Coleman, 

where  the  plaintiff  was  the  mayor  of  a  L.  R.  6  H.  L.  189. 
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Of  course  there  are  some  corporations,  e.g.,  those  for  charitable 
or  trust  purposes,  whose  governing  bodies  are  absolutely  precluded 
from  deriving  benefits  at  the  expense  of  their  corporations. 

SECTION   IV. — EESPONSIBILITY   OF   GOVERNING   BODIES   IN   RESPECT 
OF  THE   EXERCISE   OF   THEIR   POWERS. 

The  liability  of  governing  bodies,  and  particularly  of  directors  in 

respect  of  the  exercise  by  them  of  their  powers,  or  the  carrying  on  of 

the  corporate  enterprise,  may  arise  in  either  of  two  ways,  viz., — in 

reference  to  (1)  matters  in  connection  with  their  position  as  agents  j 

(2)  questions  of  Ultra  Vires. 

Governing  ^^g  regards  sjoverning  bodies  (other  than  directors  of  ioint-stock 

liable  for  mere  companies)  it  IS  a  serious  question  wnetner  these,  considered  solely 

neghseuce,        -^^  reference  to  their  position  as  agents,  can  be  rendered  liable 

merely  on  the  ground  of  negligence — there  is  no  reported  case 

where  this  has  been  done. 

For  a  somewhat  formal  and  explicit  statement  of  the  rule  as  to 
liability,  when  applied  to  directors,  may  be  mentioned  the  modern 
case  of  Spering's  Appeal}  where  the  Supreme  Court  of  Pennsyl- 
vania thus  expressed  itself  :  • —  "  While  directors  are  personally 
responsible  to  the  stockholders  for  any  losses  resulting  from  fraud, 
embezzlement,  or  wilful  misconduct  or  breach  of  trust  for  their  own 
benefi.t  and  not  for  the  benefit  of  the  stockholders,  for  gross 
inattention  and  negligence  by  which  such  fraud  or  mi.sconduct  has 
been  perpetrated  by  agents,  ofiBcers,  or  co-directors,  yet  they  are 
not  liable  for  mistakes  of  judgment,  even  though  tli^y  may  he  so 
gross  us  to  appear  to  ils  absurd  and  ridiculous,  pvovided  they  are 
honest,  and  provided  they  are  fairly  within  the  scope  of  the  powers 
and  discretion  confided  to  the  managing  body."  -  This  is  in  sub- 
stance the  same  as  in  England,  though  perhaps  in  no  case  has  lan- 
guage as  to  the  non-liability  of  directors,  been  so  explicit.^  But  it 
is  submitted  that  it  is  correct  without  qualification,  when  applied 
to  the  governing  bodies  of  corporations  not  created  for  purposes 
of  gain.  However,  if  positive  directions  as  to  their  duties  are 
given,  of  course  they  must  follow  tliem  closely,  and  therefore  it  is 
culpable  neglect  on  the  part  of  municipal  officers  not  to  see  that 
separate  accounts  for  special  rate,  sinking  fund,  and  assessments 

'  lOAincv.  CS4;  71  Pciin.  11.  Tliey   must   be  honest,    but   tlicy  must 

2  Hlmu  p«rticular  refcvenco  is  made  to  also  possess  and  practise  business  nualifi- 

lionosty  ol  purpose  as  excusing  errors  of  cations. 

.iudgnient.     As  to  tliis,  liowover,  it  may  ^  gj,g  0 i-c raid  and  Gnnicy  Co.y  Gilib, 

bo  stated  broadly  that   the   position  of  i  Cb.  701,  L.  K.   5  H.  L.  480  •  Me  Naw 

directors  implies  the  possession  of  average  Mtishoimland  Exploration  Co.'.    1892    3 

aeipiaintancu  with  the  ontorpriso  in  (pies-  Cli.  ,'il7.                                                   ' 
tion,  aud  average  skill  in  eonductiiig  it. 
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for  general   purposes   are   so   kept  when   expressly  enjoined  by 
statute.! 

The  general  subject  of  the  liability  of  governing  bodies  in 
connection  with  Ultra  Vires  transactions,  is  fully  discussed  later 
on  in  Part  V.,  chapter  III. 

SECTION  V. — DIRECTORS. 
SUB-SECTION   I. — EXACT   STATUS. 

Some  special  remarks  as  to  the  position  of  directors  with  regard 
to  powers  and  their  exercise  of  them  may  be  useful  by  way  of  sup- 
plement. But  in  fact  the  principles  both  as  to  the  status  of 
governing  bodies  and  as  to  other  matters  which  have  already  been 
examined  apply  equally  to  directors  of  joint-stock  companies. 
Most  of  the  authorities  on  this  subject  of  status,  and  indeed  as  to 
the  other  matters,  have  arisen  in  connection  with  questions  as  to 
the  position  of  directors. 

The  opinion  of  Lord  Wensleydale  in  Ernest  v.  Nicholls  has 
already  been  cited.^  There  are  numerous  other  dicta  to  the  same 
effect.  Thus  in  Smith  v.  Hull  Glass  Go.,^  it  was  laid  down  by  Smith  v.  Hull 
Jervis,  C.  J. :  "  Joint-stock  companies,  it  is  now  admitted,  are  not  to  ^^^^^  *^°' 
be  treated  as  ordinary  trading  partnerships  ;  they  are  onlj'  bound  by 
contracts  made  fey  the  directors  within  the  scope  of  their  authority. 
The  public  have  no  right  to  complain.  They  know  that  the  com- 
pany is  acting  under  the  sanction  and  direction  of  an  Act  of  Parlia- 
ment and  of  a  Deed  of  Settlement ;  and  they  have  a  ready  access  to 
that  deed."  And  by  Maule,  J. :  "  To  some  extent  no  doubt  these 
joint-stock  companies  differ  from  ordinary  partnerships.  The 
statute  7  &  8  Vict.  c.  110,  requires  the  deed  of  settlement  to  be 
registered,  and  that  defines  the  purposes  for  which  the  company  is 
incorporated,  and  the  powers  of  the  directors  ;  and  all  persons 
who  contract  with  the  directors  must  be  taken  to  be  cognisant 
of  the  extent  of  the  authority  conferred  upon  them."  So  Giffard, 
L.  J.,  thus  expressed  himself  in  lie  County  Life  Ass.  Co.^  "  The 
law  as  I  take  it  to  be  deduced  from  the  authorities  is  this  :  in  the 

I   Wilkiey.  Corporation  of  Clinton,  18  Life  Ass.  Soc,  3  C.  B.  (N.  S.)  72.'>  ;  and 

Grant  (Upper  Can.  Chy.,  1871),  557.  AtJienceum Life  Ass.Soe.v.Pooley,  3  De  G. 

"  Ante,  pp.  560-1.  &  J.  294.     "  Officers  of  a  corporation  are 

3  11  C.  B.  897,  926-7.     Compare  per  special  and  not  general  agents ;  conse- 

Bovill  arguendo  in  Hamliro'  v.  JIuU,  <fcc.,  quently  they  have  no  power  to  bind  the 

J?!*.  Co.,  3  H.  &  K.  789,  795 — "A joint-  corporation,    excejit    within   the    limits 

stock  company  differs   from    a   private  prescribed  by  charter  and  by-laws  " — Ad- 

partnership   in    this    respect,    that    the  riance  v.  Moome,    52   Barb.    399,    411  ; 

directors  are  not  persons  having  a  general  Wild    v.    Bank    of   Passamaquoddy,   3 

anthority  as  partners,  but  having  certain  Mason,  505  ;  Stats  v.  Cmnmercial  Bank, 

powers  which  are   defined  by  a  deed  of  6  Sm.  k  M.  218,  237. 

settlement,   to   which  the  i)ublic    have  *  5  Ch,  288  ;  39  L.  J.  (Ch.)  471. 
access."    See  also  Agar  v.    Athenceum 
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Apparent 
aiitliority. 


Directors  are 

special-general 

agents. 


Persons  dealing 
■with  directors 
must  examine 
their  powers. 


first  place,  a  stranger  must  be  supposed  to  have  read  the  Articles 
of  Association,  but  nothing  more ;  and  if  he  knows  nothing  to  the 
contrary  he  is  justified  in  assuming,  that  as  against  the  company 
all  matters  of  internal  management  have  been  duly  arranged."  ^ 

Directors,  like  ofher  governing  bodies,  have  all  the  authorities 
expressed  to  be  vested  in  them  by  the  constating  instruments 
except  as  regards  parties  cognisant  of  limitations  or  conditions 
imposed  thereon. 

The  authority  of  directors  so  apparently  given  them  by  the  con- 
stating instruments  may  be,  and  indeed  often  is,  limited  still 
further  by  the  resolutions  of  the  shareholders ;  and  very  generally 
certain  formalities  are  required  for  its  due  exercise.  Such  precau- 
tions are  very  necessary,  but  to  require  outsiders  to  be  under  all 
circumstances  acquainted  with  them  would  be,  as  Giffard,  L.  J.,  in 
the  case  last  cited  pointed  out,  imposing  restrictions  hostile  to  the 
due  carrying  on  of  the  business. 

It  has  accordingly  been  many  times  decided,  that  though 
directors  are  in  one  sense  special  agents,  yet  they,  as  well  as  other 
officials,  possess  the  powers  impliedly  belonging  to  persons  in 
analogous  positions,  or,  as  it  has  been  said,  "the  authority  which 
their  designations  imply.""  Consequently  they  have  a  general 
authority  to  do  all  such  acts  as  are  indispensable  for  the  proper 
performance  of  such  engagements  of  the  coi-poration,  as  they, 
primd,  facie,  are  j ustified  in  entering  into.-^  Moreover,  the  absence 
of  some  formality  not  made  by  statute  absolutely  necessary  will 
not  vitiate  the  transaction  as  against  third  parties  who  have  acted 
hoTid  fide. 

A  good  illustration  of  the  extent  to  which  a  person  dealing 
with  a  director  of  a  corporation  will  be  required  to  examine  the 
authority  of  such  director  and  to  see  whether  the  proposed  dealing 
is  in  all  respects  correct  and  legal  is  found  in  the  late  case  of  the 
Shropshire  Union  Rys.  dr.,  Co.  v.  Beg:''  Holyoake,  a  banker,  was 
the  banker  of  a  railway  company,  he  was  also  one  of  its  directors. 
Under  certain  business  arrangements  of  the  company,  he  was 
entrusted  with  the  possession  of  certificates  which  represented 
shares,  and  those  shares  he  held  as  trustee  for  the  company;  he  - 


1  Compare  per  Parker,  J.,  in  Sa!nn 
Banky.  Oloiiceslcr  Bank;  17  Mass.  1,  'JS  ; 
Sl,al.e  V.  Oommi'ivinl  £ank  of  Manchr.'iter, 
(1  Sni.  &  II.  2:)7.  See  Alloi  \\  Oiti-ens' 
SlfK.m  iXdv.  Co.,  22  t'al.  2S. 

2  "Persons  trading  and  dealing  with 
such  [i.e.,  n,  mannlacturing  and  trading] 
corporation  are  not  hound  hy  the  special 
limitations  of  the  authority  of  its  officers  ; 
hilt    1.S    against    third    persons,     such 


officers  shall  be  taken  to  hare  the  autho- 
rity which  their  designations  imply.  '— 
Fay  V.  Kob!e,  12  Cnsh.  (66  Mass.)  1, 
16-7. 

^  See,  for  example,  Sviithv.  Bull  Glass 
Co.,  19  L.  ,T.  (C.  P.)  123,  8  C.  B.  668  ; 
Thompson  v.  Wcslajan  Newspaper  Assoc. , 
8  C.  B.  849  ;  19  L.  J.  (C.  P.)  114. 

■*  L.  E.  7  H.  L.  496 ;  see  cases  cited. 
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converted  the  shares  ;  the  conversion  was  noticed  ;  he  gave  an 
explanation,  replaced  the  shares,  and  continued  to  hold  the 
certificates  as  before,  and  stood  on  the  register  as  the  appa- 
rent owner  of  them.  He  borrowed  money  of  Robson,  and 
deposited  the  certificates  with  Robson,  who  held  them  for  some 
time,  and  died  without  having  taken  any  step  to  be  registered  as 
the  owner  of  the  shares.  Robson's  widow  and  executrix  applied 
to  be  registered  as  the  owner;  her  application  was  refused.  She 
moved  for  a  mandamus  to  compel  registration.  On  appeal  to  the 
House  of  Lords,  it  was  held  that  this  was  the  ordinary  case  of  a 
trustee  abusing  his  trust ;  that  if  Robson  had  made  proper  inquiries 
he  would  have  found  that  Holyoake  was  only  a  trustee ;  that 
negligence  sufficient  to  affect  their  equitable  title  could  not  be 
imputed  to  the  directors  and  the  company ;  and  that,  consequently, 
the  eqidtable  title  of  Robson,  could  not  prevail  against  the  earlier 
equitable  title  of  the  company. 

Directors,  like  other  governing  bodies,  will  not  bind  their  cor- 
porations if  they  go  beyond  or  exceed  their  powers,  express  or 
implied.^ 

As  regards  the  exact  status  of  directors  nothing  more  definite  Exact  status. 
than  what  has  already  been  said  in  reference  to  governing  bodies 
generally  can  be  added.  It  must  be  borne  in  mind. on  this  point 
as  on  many  others  that  "director"  has  not  a  statutory  definition, 
and  it  is  not  a  word  of  clear  legal  meaning.  It  is  commonly, 
though  not  universally,  employed  to  signify  a  member  of  the 
executive  body  of  a  joint-stock  company,  and  as  so  used  it  implies 
or  connotes  certain  matters  or  attributes,  though  what  they  are 
it  is  impossible  to  lay  down. 

"  These  directors  are  not  exactly  agents  nor  exactly  servants — 
perhaps  not  servants  at  all,— nor  exactly  trustees,  nor  exactly 
managing  partners,  if  by  that  is  meant  that  they  are  nothino- 
more  and  nothing  less.  They  are  persons  invested  with  strictly 
defined  powers  of  management  under  the  articles  of  association  of 
a  statutory  corporation."' 

SUB- SECTION   II. — EXPRESS   POWERS   OF   DIRECTORS. 

The  express  powers  of  directors  will  depend  entirely  on  the 
constating  instruments,  which  seldom  are  silent  on  the  point,  and 
sometimes  are  so  explicit  as  to  preclude  any  necessity  for  the 
implication  of  powers. 

The    Companies    Clauses   Act,   1845,    in   section    90,   provides 

'  Compare  ante,  pp.  563-5.  referring  to  directors  of  registered  com- 

-  Per  Bowen,  L.  J.,   in  Imp.  Hydro.       panies. 
Hotel  Co.    •.:  Sampson,  23  C.  D.  12-3, 
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broadly — "The  directors  shall  have  the  management  and  super- 
intendence of  the  affairs  of  the  company,  and  they  may  lawfully 
exercise  all  the  powers  of  the  company,  except  as  to  such  matters 
as  are  directed  by  this  or  the  special  Act  to  be  transacted  by  a 
general  meeting  of  the  company,  but  all  the  powers  so  to  be  exer- 
cised shall  be  exercised  in  accordance  with  and  subject  to  the 
provisions  of  this  and  the  special  Act ;  and  the  exercise  of  all  such 
powers  shall  be  subject  also  to  the  control  and  regulation  of  any 
general  meeting  specially  convened  for  the  purpose,  but  not  so  as 
to  render  invalid  any  act  done  by  the  directors  prior  to  any 
resolution  passed  by  such  general  meeting." 

This  statute  is  incorporated  in  the  great  majority  of  special  Acts 
whereby  railway  companies,  water  works,  and  other  similar  semi- 
^  public  bodies  are  created  ;  and  therefore  in  all  cases,  in  the  absence 

of  special  limitations  (which  are  very  unusual)  in  the  special  Acts, 
the  directors  of  these  corporations  will  have  the  full  powers  enacted 
in  the  above  section. 

The  Companies  Act,  1862,  contains  no  provision  on  the  point. 
Consequently  in  all  registered  companies  the  express  powers  of  the 
directors  will  be  found  in  the  Articles  of  Association.  It  has 
become  a  common  form  to  give  to  the  directors  "  all  the  powers 
of  the  compaoy  except  such  as  are  by  these  articles  or  by  the 
statutes  made  exerciseable  only  by  the  company  in  general 
meeting." 

SUB-SECTION   III. — IMPLIED   POWERS   OF   DIRECTOES. 

1.  Manar/eviient. 

Man.Tgement.  Powers  of  management  vested  in  directors  however  wide  and 

unlimited  the  language  which  is  employed  must  be  exercised  with 
reasonable  skill  and  care.  If  not,  it  is  quite  possible  that  on  the  one 
hand  directors  themselves  may  be  involved  in  liability  on  the 
ground  of  negligence,  and  on  the  other  hand  that  persons  who 
have  made  contracts  with  the  company  may  discover  that  such 
contracts  are  invalid.  It  has  already  been  seen  in  consideriuo- 
management  in  connection  with  the  general  question  of  the  busi- 
ness or  enterprise  of  corporations,  and  the  manner  in  which  the 
same  may  be  carried  on,  that  contracts  on  the  face  of  them  within 
the  powers  of  the  corporation  and  relating  to  its  business  or  enter- 
prise may  nevertheless  be  invalid,  apart  altogether  from  any  ques- 
tion of  fraud  or  similar  improper  conduct,  on  the  ground  that  the 
stipulations  or  provisions  contained  in  them  are  altogether  unrea- 
sonable. Most  of  the  cases  where  such  questions  have  arisen  have 
been  cases  where  directors  or  other  agents  of  corporations  have  on 
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behalf  of  their  principals  entered  into  contracts,  and  where  con- 
sequently the  question  has  been,  assuming  the  contract  to  be  one 
within  the  powers  of  the  company,  whether  general  powers  of 
management  vested  in  the  directors  or  other  agents  have  been 
fairly  used  or  unfairly  abused.  Persons  dealing  through  directors 
or  other  agents  with  corporations  may  unquestionably  take  advan- 
tage of  their  skill  and  aptitude  in  negotiation  and  in  bringing 
about  contracts  so  as  to  obtain  the  best  possible  terms  and  con- 
ditions for  themselves,  but  as  they  know  full  well  that  the  persons 
with  whom  they  are  directly  dealing  are  only  agents  having  a 
delegated  authority  it  is  settled  that  in  these  matters  there  is  a 
line  where  advantage  to  one  side  amounts  of  itself  and  apart  from 
fraud  to  improper  dealing  as  against  the  other  side.  When  this  is 
the  case  the  contract  becomes  invalid.^ 

With  regard  to  management  it  may  be  laid  down  broadly  that 
directors  are  bound  to  exercise  their  powers  fairly  and  properly, 
and  it  is  for  the  persons  dealing  with  them  not  to  be  parties  to 
any  improper  exercise  of  such  powers.  Shareholders  are  under  no 
obligation  individually  or  in  general  meeting  to  keep  a  constant 
watch  upon  their  directors.  "  It  is  no  part  of  the  duty  of  a  share- 
holder to  look  into  the  management  of  the  business.  He  has  a 
right,  acting  on  the  terms  of  the  deed,  to  leave  the  management 
in  the  hands  of  those  to  whom  he  had  confided  it,  and  to  assume 
that  they  are  doing  their  duty.  It  is  not  enough  to  show  that 
they  might  have  become  acquainted  with  the  mismanagement  of 
their  affairs.     It  must  be  shown  that  they  did  so."  ^ 

2.  Business  or  Enterprise.  Enterprise. 

Little  can  be  added  on  this  head  to  what  has  already  been . 
said  under  management.  Directors  can  engage  in  no  form  of 
business  or  in  other  transactions,  so  as  to  bind  their  corporations, 
if  such  business  or  transactions  is  or  are — (1)  outside  the  scope  of 
the  corporate  enterprise  and  its  incidental  matters ;  or  (2)  beyond 
the  authority  delegated  to  them  by  the  constating  instruments 
or  the  resolutions  of  the  corporators  in  those  cases  where  it  is 
competent  by  resolution  so  to  fix  or  extend  such  authority,  except 
(3)  in  those  very  peculiar  and  special  circumstances  where  good 
management  necessitates  and  therefore  excuses  a  proceeding  other- 
wise improper. 

'  Sue  ante,  p.  172. 

-  Fer  Lord  Cranworth,  L.C„  in  Stanhope's  Case,  1  Cli.  170. 
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3.  Financial  Matters. 

It  is  here  that  the  most  numerous,  and  perhaps  the  most  im- 
portant, questions  arise.  All  commercial,  and  most  non-commercial, 
corporations  nmst,  from  time  to  time,  find  difficulties  arise  in 
connection  with  their  pecuniary  concerns  whether  in  the  nature 
of  engagements  and  liabilities  or  of  claims,  and  as  to  the  proper 
modes  of  meeting  the  former  or  of  releasing  the  latter. 

As  to  their  liabilities— it  may  probably  be  laid  down  broadly 
that  in  the  absence  of  positive  restrictions  directors,  and  indeed 
all  governing  bodies,  are  so  far  the  delegates  of  their  principals, 
that  they  may  bind  these  by  any  arrangements  not  absolutely 
unreasonable,  and  not  involving  the  performance  of  acts  or  other 
proceedings  Ultra  Vires.  Where  directors  authorised  the  agent 
of  a  manufacturing  corporation  by  a  vote  of  the  board  to  raise 
money  for  his  own  use,  as  pay  for  his  services,  upon  the  credit  of 
the  company,  and  gave  a  "company  note"  therefor,  it  was  held 
that  the  directors  had  not  exceeded  their  authority.^ 

As  to  the  discharge  of  debts  and  other  obligations  to  a  corpora- 
tion— it  is  clear  that  any  governing  body  and  a  fortiori  directors 
have  the  necessary  general  authority  to  enter  into  and  carry  out 
such  compromises  and  other  proceedings  as  may  be  best  calculated 
to  save  their  principals  from  loss.  With  respect  to  other  matters  of 
this  kind,  it  is  undoubted  that  directors  may  carry  on  the  corporate 
enterprise  in  the  manner  adopted  by  ordinary  citizens  under  like 
circumstances.  They  may  open  banking  accounts,  use  cheques, 
overdraw  their  account  provided  they  do  not  thereby  speculate  or 
raise  money  when  forbidden  so  to  do.- 

Of  ordinary  monetary  transactions  perhaps  the  one  which 
requires  most  attention  is  borrowing.  This  has  already  been 
examined  in  connection  with  the  capacity  of  corporations  them- 
selves. As  to  the  powers  of  their  managing  body  in  this  behalf  it 
is  submitted  that — 

231.  Directors  may  borrow  whenever  their  corporation  may 
do  so,  unless  they  are  expressly  restrained  therefrom. 

No  English  decision  positively  laying  down  this  proposition  can 
be  cited,  but  it  necessarily  follows  from  the  two  sets  of  cases 
relating  to  the  capacity  of  directors  respectively  to  deal  with  their 
principals'  property,  and  to  carry  on  the  enterprise  as  may  be  most 
advantageous.^      On  the  other  hand  no  degree  of  urgency  will 


'  Tripp  V.  Simnzeii Ftipcr  Co.,  13 Pick. 
(30  Mass.)  'iill  ;  seo  also  Ridgwaji  v. 
Farmers'  Bank  of  Bucks  Co.,  l^^  S.  &  R. 
256. 


-  See  Waterlow  v.  Sharp,  8  Eq.  501  ; 
ante,  pp.  205-210. 

2  See  Wilson  v.  Miers,  10  C.  B. 
(N.S.),  348;  Lord  v.  Copper  Miners  Co. 
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authorise  borrowing  on  behalf  of  corporations  or  unincorporated 
companies  which  have  no  express  power  and  where  the  law  does 
not  imply  a  power  to  borrow.^ 

May  directors  give  security  either  for  money  borrowed  or  for  Security. 
ordinary  debts  ?  Here  again  there  is  no  positive  decision  of  an 
English  Court,  but  the  language  used  and  the  judgments  rendered 
in  the  Birmingham  Banking  Go's  Claim  ^  and  other  similar  cases 
is  certainly  wide  enough  to  authorise  the  giving  of  securities  of 
ordinary  description  whenever  a  valid  debt  has  been  bond  fide 
and  properly  incurred.  In  the  United  States  it  has  been  expressly 
laid  down  that  the  directors  of  a  railway  corporation  may  mort- 
gage property  to  secure  debts  which  they  are  authorised  to 
contract,  even  without  any  express  authority  from  the  corporation 
to  do  so.' 

4.  Capital.  Capital. 

232.  Directors  may  have  express  power,  but  cannot  have  an 
implied  power,  to  vary  capital. 

It  has  been  seen  that  the  amount  of  the  capital,  if  any,  of  a  Directors 
corporation,  and  its  division  into  shares,  if  so  divided,  are  usually  capital—^ 
— and  in  the  case  of  joint  stock  companies  are  necessarily — fixed 
at  the  inception  of  the  corporation.  But  statutory  provisions  apart,  express  autho- 
it  would  be  competent  for  any  corporation  to  invest  its  governing 
body  with  the  authority  to  add  to,  reduce,  or  otherwise  modify  its 
capital  or  its  division.  This  is  sometimes  done:*  and  perhaps  it 
may  be  considered  one  of  the  common  law  incidents  of  the 
governing  section  of  such  corporations  possessing  a  capital  as  exist 
at  Common  Law.  But  without  such  express  authority,  directors 
have  no  implied  power  to  vary  the  capital.'  "  A  change  so 
organic  and  fundamental  as  that  of  increasing  the  capital  stock  of 
a  corporation  beyond  the  limit  fixed  in  the  charter  cannot  be 
made  by  the  directors  alone,  unless  expressly  authorised  thereto. 
The  general  power  to  perform  all  corporate  acts  refers  to  the 
ordinary  business  transactions  of  the  corporation,  and  does  not 
extend  to  a  reconstruction  of  the  body  itself  or  to  an  enlargement 

of  its  capital  stock Changes  in  the  purpose  and  object  of 

an  association,  or  in  the  extent  of  its  constituency  or  membership, 
involving  the  amount  of  its  capital  stock,  are  necessarily  funda- 
mental in  their  character,  and  cannot,  on  general  principles,  be 

of  England,    2  Phill.    740  ;    and  ante,  ^  Sendee  v.  Finkerton,   li  Alien  (96 

pp.  565-7.  Mass.),  381. 

'  Ante,  pp.  216-8.  ■•  Ambergate  My.  Co.  v.  Mitchell,  i  Ex. 

-  Me  Patent  File  Co.,  6  Ch.  83  ;  ante,  540. 

pp.  226-8.  *  See  ante,  pp.  277-281. 
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made  without  the  express  or  implied  consent  of  tlie  members. 
The  reason  is  obvious.  First,  as  it  respects  the  purpose  and  object. 
This  may  be  said  to  be  the  final  cause  of  the  association  for  the 
sake  of  which  it  was  brought  into  existence.  To  change  this 
without  the  consent  of  the  associates  would  be  to  commit  thorn  to 
an  enterprise  which  they  never  embraced,  and  would  be  mani- 
festly unjust.  Secondly,  as  it  respects  the  constituency  or  capital 
and  membership.  This  is  the  next  most  important  and  funda- 
mental point  in  the  constitution  of  a  body  corporate.  To  change 
it  without  the  consent  of  the  stockholders  would  be  to  make  them 
members  of  an  association  in  which  they  never  consented  to 
become  such.  It  would  change  the  relative  influence,  control,  and 
profit  of  each  member.  If  the  directors  alone  could  do  it,  they 
could  always  perpetuate  their  own  power.  Their  agency  does  not 
extend  to  such  an  act,  unless  so  expressed  in  the  charter  or  sub- 
sequent enabling  act ;  and  such  subsequent  act  would  not  bind 
the  stockholders  without  their  acceptance  of  it,  or  assent  to  it  in 
some  form."  ^ 

Whether  directors  can    determine  when  or  how  capital  shall 
be  raised  is  doubtful.     This  is  involved  in  the  allied  question  as  to 
Calls.  whether  they  can  make  calls.     As  to  this,  both  the  Companies 

Act,  1862,^  and  the  Companies  Clauses  Act,  1845/  contemplate 
the  making  of  calls  by  the  directors.  Neither  Act,  however, 
distinctly  confers  upon  them  the  power  so  to  do,  which  therefore 
has  to  be  given  them,  as  it  generally  is,  by  an  article  in  the  con- 
stating instruments,  or  by  resolution  of  the  shareholders. 

233..  Directors  must  have  express  authority  to  forfeit  or 
cancel  shares,  but  may  sometimes  by  virtue  of  wide 
powers  of  management  accept  a  surrender.* 

Surrender  of  With  few  if  any  exceptions,  corporations  have  no  implied  power 

to  accept  a  surrender  of,  or  to  cancel,  or  to  forfeit  shares.^     A 

fortiori,  directors  have  no  implied  power  to  do  either  of  these. 

We1xpre™r'       ^'^^  authority  to  permit  the  surrendering  of  shares  ought  to  be 

authority  to       expressly  vested  in  directors,  and  it  will  not  be  raised  by  implica- 

acceptasur-      tion  from  the  nature   of  the  enterprise  or  business  ;  but  on  the 

other  hand,  so   called  "surrenders"  have   been  supported  where 

there  was  no  power  in  so  many  words  given  to  directors  to  accept 

them,  but  it  was  considered  to  be  necessarily  implicated  in  the 

language  used  in  appointing  them  and  stating  their  authority.^ 

>  Sy.  Co.  V.  Alkrtnn,   18  Wall.   233,  -  Or  what  is  commonly  called  a  "  sm- 

■'  <J,'„  QK  J    OR  -ir-  4-         or,   m  , ,  reiider,"  see  anie,  pp.  325-8. 

.r.  !\^,^                "*•   '•  ^^'  ^^^^'  ^'  '  ^"'"'PP-  319-328;  where  these  points 

3s/av-.       1^        o-  are  fully  discussed.                            ^ 

=  S  &  9  Vict.  c.  10,  s.  27.  6  See  ««/<■,  p.  326. 
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The  authority  to  forfeit   shares,  like    that  to  cancel  them,  or  to  forfeit ;  or  to 

,  -J  •.  j_ij_i  ,•  i.i-      cancel  shares. 

accept  a  surrender,  exists,  as  to  both  corporations  and  their 
managing  bodies,  only  when  actually  given. ^  The  Companies 
Act,  1862,  itself  contemplates  that  directors  can  forfeit,^  but  does 
not  itself  positively  enact  that  they  can  do  so,  and  therefore  this 
must  be  provided  for  by  the  Articles  of  Association.  The  Com- 
panies Clauses  Act,  1845,*  expressly  enables  the  directors  of 
companies  falling  within  it  under  certain  circumstances,  and  upon 
certain  conditions,  to  forfeit  shares. 

The  authority  to  cancel  must  be  given  expressly  ;  and  it  will  not  Cancellation, 
be  raised  by  implication  from  any  language  as  to  management  or 
the  like.  Stanhopes  Gase,^  is  a  leading  decision.  Here  the  deed 
of  settlement  declared  that  in  all  cases  not  provided  for  it  shall  be 
lawful  for  the  directors  to  act  in  such  manner  as  should  appear  to 
them  best  calculated  to  promote  the  interest  and  welfare  of  the 
company.  Disputes  arose  between  the  directors,  and  ultimately 
one  of  them.  Stanhope,  retired  upon  the  terms  that  his  shares 
should  be  cancelled,  but  be  was,  nevertheless,  ten  years  later  held 
a  contributory. 

As  to  the  powers  just  considered  —  surrender,  cancellation,  Rescinding 
forfeiture — it  is  quite  clear  that  the  principles  and  restrictions  J^Jnt_  ^^^' 
relating  to  these  do  not  intervene,  and  indeed  have  no  meaning, 
in  those  circumstances  where  there  is  really  nothing  to  surrender, 
cancel,  or  forfeit — where  what  was  intended  to  be  an  issue  of 
shares  is  altogether  invalid  and  Ultra  Vires  and  therefore  no  shares 
in  reality  exist.  In  such  a  case  the  directors  may,  apart  even 
from  any  reference  to  compromising  disputes,  undo  what  was 
attempted,  and  which,  though  in  itself  not  binding,  may  by  laches 
create  liabilities  and  difficulties  hereafter.  Thus  in  Bamett's 
Gase,^  a  company  was  formed  in  1871  with  a  capital  divided  into 
shares  of  £5  each.  The  capital  not  having  been  all  taken  up,  the 
directors  passed  a  resolution  that  each  of  the  existing  shareholders 
should  have  the  option  of  taking  the  unissued  shares  at  £1  each 
in  proportion  to  his  holding.  Allotments  were  made  of  shares  in 
pursuance  of  this  resolution  to  various  persons,  including  Barnett, 
one  of  the  directors.  Afterwards  it  was  discovered  that  the  trans- 
action was  Ultra  Vires,  and  the  directors  passed  a  resolution 
rescinding  their  previous  resolution  and  the  allotments,  and 
Barnett's  name  was  never  placed  on  the  register  of  shareholders 
in  respect  of  them.     The  company  having  been  wound  up  com- 

1  Agriculturists'  Cattle  Ins.  Co.,  Stan-  '  3  De  G.  &  Sm.  198. 

hope's  Case,  1  Ch.  161.  °  He  Essex  Brewery  Co.,  18  Eq.  507 

'^  See  25  &  26  Vict.  c.  89,  Tatle  A,  Hartley's  Case,  10  Ch.   157  ;  Mackley's 

cl.  17  &  19.  Case.  1  C.  D.  247 ;  ante,  p.  323, 

3  8  &  9  Vict.  c.  16,  S3.  29,  35. 
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pulsorily,  it  was  held,  that  the  rescission  was  valid,  and  that 
Barnett  was  not  a  contributory  in  respect  of  the  shares  so  allotted 
to  him. 

There  is  another  point  in  connection  with  capital,  viz.,  the  issue 
of  paid-up  shares.  These  cannot  be  issued  for  absolutely  no 
consideration,  not  even  in  virtue  of  an  express  power.^  But,  apart 
from  the  provisions  of  the  Companies  Act,  1867,  a  corporation 
may  take  payment  in  other  ways  than  in  hard  cash.^  Whether, 
however,  directors  can  do  this  without  an  express  authority, 
whether  any  general  powers  of  management  will  enable  them  to 
issue  paid-up  shares,  or  make  contracts  with  shareholders  for  the 
taking  up  of  shares  or  the  payment  of  calls  thereon  in  an  unusual 
and  anomalous  manner — e.g.,  by  the  shareholder  supplying  goods 
in  lieu  of  payment,'— is  doubtful.  The  duties  of  directors  in  this 
matter  are  to  allot  shares  for  cash,  not  merely  to  allot  them  and 
float  their  company. 


Legal 
proceedings. 


Notice. 


o.  Legal  proceedings  and  similar  matters. 

The  remarks  already  given  with  reference  to  the  existence,  in 
the  case  of  governing  bodies,  of  powers  in  reference  to  these 
matters,  and  to  the  exercise  of  such  powers,  apply  equally  to 
directors.* 

It  is  fully  settled  that  notice  to,  knowledge  of,  admissions  by 
directors  acting  as  such,  bind  their  corporations." 

These  are  important  matters  in  connection  with  the  manage- 
ment of  joint-stock  companies  and  other  corporations.  The  power, 
or  rather  the  liability,  of  directors  so  to  bind  their  companies 
usually  arises  by  implication,  and  it  will  so  arise  in  the  absence  of 
express  provisions. 

This  rule  holds  in  the  case  of  an  acting  ^  or  de  facto  director,  and 
of  course  of  an  ordinary  director,  or  of  any  other  duly  authorised 
agent  of  a  company.'^  But  difficulties  often  arise  as  to  whether 
under  the  circumstances  the  person  was  acting  as  director  or  agent. 
Where  a  director  of  a  bank,  authorised  on  certain  conditions  to 
procure  notes  for  discount,  got  a  note  (when  the  conditions  were  not 
satisfied),  under  the  pretence  of  having  it  discounted,  and  the  maker 
knew  of  the  conditions,  it  was  held  that  the  director  did  not  act 
officially,  and  that  the  bank  (to  which  the  note  had  been  passed  by 
the  director  in  pledge  for  a  loan  to  himself),  was  not  affected  with 


1  See  nvli;  pp.  296-7. 
-  Ante,  p.  298. 

2  As  in  J^lhiU's  Case,  2  Ch.  527. 
■•  Sou  ante,  p.  569. 

''  Iliid. 

<■  See  rcriivian  Hyn.  Co.  v.  Thames  and 


Mersey  Marine  Ins.  Co.,  2  Ch.  617  ;  and 
Worcester  Com  Exchange  Co.,  3  De  G. 
M.  &  G.  180. 

'  -Re  Solvency  Mutual  Ciiarantee  Soc, 
Bawthm-nc's  Case,  31  L.  J.  (Cli.)  625; 
Thompson  v.  Sjicirs,  13  Sim.  469. 
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notice  of  the  circumstances  under  which  the  note  was  given,  but 
could  recover  on  it  from  the  maker.i 

The  notice — and  it  is  nearly,  if  not  precisely,  the  same  with 
respect  to  knowledge  and  admissions — must  be  express  and  to  the 
agents  of  the  corporation  as  such.^  Therefore,  where  bankers  with 
whom  policies  of  insurance  were  deposited  by  the  assured  as  secur- 
ity gave  no  notice  in  writing  to  the  offices,  though  the  secretaries  of 
the  insurance  companies  were  casually  made  aware  of  the  fact  of 
the  deposit,  and  the  assured  became  bankrupt  and  died,  it  was  held, 
on  a  bill  being  filed  by  the  bankers  to  realise  their  security,  that 
the  policies  remained  in  the  bankrupt's  order  and  disposition,  and 
that  his  assignees  were  entitled  to  the  proceeds,  less  the  premiums 
paid  by  the  bankers.* 

But,  on  the  other  hand,  a  mere  verbal,  and  it  would  seem  even 
casual,*  notification  to  the  directors  or  other  responsible  agents 
of  a  corporation,  provided  only  that  it  be  during  the  actual  coarse 
of  business,  is  sufficient.^ 

In  some  of  the  cases,  indeed,  it  has  been  laid  down  that  any 
notice  or  knowledge,  any  admission,  when  or  where  given  or  made 
by  an  official,  though  in  his  own  private  capacity,  will  bind 
his  corporation ;  ^  but  the  greater  number  of  decisions,  as  well 
as  the  reason  of  the  thing,  are  entirely  the  other  way,  i.e.,  that 
the  official  concerned  must  be  acting  officially.''' 

Similarly  a  corporation,  Hke    an  ordinary  firm   or   individual,  Representa- 
is   bound   by  the   representations  ^   and   the   admissions '  of  its  amissions, 
directors  and  other  agents,  but  only  while  these  are  acting  within 
their  authority,  and  in  due  course  of  business.^"    Therefore  the   By  whom— 
representation  or  admission  in  case  of  the  directors,  must  be  by 
the  whole  of  them,  or  a  quorum  thereof,  as  a  body  or  otherwise,  director ; 

1  Washingion  Bank  v.  Lewis,  22  Pick.  Co.  v.  Halld,  7  Jur.  (N.  S.)  1263  ;  and 
(39  Mass. )  24.  He  Solvency  Mutual  Guarantee  Sac,  Haw- 

2  "The  sound  and  safe  rale  on  the  tlwrne's  Case,  31  L.  J.  (Ch.)  626.  See 
subject  is  this  :  that  notice  given  to  a  also  British  and  American  Telegraph  Co. 
director  privately,  or  which  he  acquires  v.  Albion  Bank,  L.  K.  7  Ex.  119. 

from  ramour,  or  through  channels  open  ^  North  River  Bank  v.  Aymor,  3  HiU, 

to  aU  alike,   and   which   he  does  not  262. 

communicate  to  his  associates    at   the  ^  See  cases  ahove  cited ;  and  Commer- 

board,  will  not  bind  the  institution.  But  cial  Ba/iik  v.  Cunningham,  24  Pick.  (41 

if  the  notice  is  given  to  him  oiiiciiilly  for  Mass.)  270. 

the  purpose  of  being  communicated  al-  *  Conyheare  v.  New  Brunswick  By.  Co. , 

though    such  notice  should  not  be  so  9  H.  L.  C.  711  ;  National  Exchange  Co. 

communicated,  the  institution  is  bound  v.  Brew,  2  Macq.  103  ;  Deposit  Life  Ass. 

by  it."  United  States  Ins.  Co.v.  Shriever,  Co.  v.  Ayscough,  6  E.  &  B.  763. 

3  Md.  Ch.  381.  "  Meux's  Executor's  Case,  2  De  G.  M. 

3  Edwards  v.  MaHin,  1  Eq.  121.  &  G.  522  ;  Burnes  v.  Bennett,  2  H.  L.  C. 
■*  See  Bawden  v.  London,  Edinburgh,  497. 

(fee,  Ass.  Co.,  1892,  2  Q.  B.  534.  "  ISoU's  Case,   22  Beav.  48  ;  NicoVs 

*  Be  Worcester,  Ex  parte  Agra  Bank,  Case,  28  L.  J.  (Ch.)  257,  where  will  be 

3  Ch.  555;  Alletson  v.  Chichester,  L.  K.  foundanexhaustivejudgmentby  the  Lord 

10  C.  P.  319.     Compare  Ex  parte  Boul-  Chancellor. 
on,  1  De  G.  &  J.  163  ;  North  Britishlns. 
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acting  in  accordauce  with  the  regulations  of  the  company,  so  as  to 
represent  it. 

If  it  be  that  of  a  single  director,  or  other  agent,  sufficient 
evidence  must  be  given  of  the  authority  of  such  person  to  bind 
the  company.^  Thus  the  law  agent  of  a  corporation  cannot  bind  it 
by  representations  as  to  its  position  ; "-  nor  a  fortiori  can  a  mere 
shareholder  do  so.' 

In  accordance  with  this  principle,  corporations  having  common 
officials  are  not  necessarily  affected  through  these  with  knowledge 
of  each  other's  transactions.  Thu.s,  where  company  A.  borrowed  of 
company  B.,  on  the  security  of  a  mortgage,  money  to  be  devoted  to 
a  purpose  that  was  Ultra  Vires  of  company  A.,  and  the  person  who 
negotiated  the  loan  was  a  director  in  both  companies,  while  the 
solicitor  employed  was  the  solicitor  of  both  companies,  it  was 
nevertheless  held  that  company  B.  was  not  affected  with  notice  of 
the  illegality.* 


Delegation 
of  authority. 


Not  allowable 
as  a  rule. 

Power  to  buy 
shares. 


6.  Delegation  of  Authonty. 

The  principle  that  governing  bodies  may  not  delegate  authority 
which  it  is  intended  they  shall  exercise  personally,  though  with 
respect  to  all  other  matters  they  may  appoint  inferior  officials,  and 
the  qualifications  of  the  principle  have  already  been  considered.^ 
The  principle  itself  and  its  qualifications  apply  equally  to  directors. 

Cartmell's  Case  ^  is  a  good  illustration.  It  was  there  decided 
that  directors  could  not  delegate  a  power  to  buy  their  own  shares 
even  to  a  general  manager,  whom  they  were  authorised  to  appoint. 
''  It  appears  to  me  that  a  mere  power  to  appoint  a  general  mana- 
ger would  not  authorise  the  directors  to  transfer  to  him  the  power 
to  purchase  shares ;  because  that  power  is  by  the  articles  expressly 
given  to  the  directors  themselves ;  whilst  the  only  duties  which 
they  could  delegate  to  the  general  manager  are  those  which  belong 
to  the  management  of  the  ordinary  commercial  business  of  such  a 
company.  It  is  true  that  a  company  of  that  kind  must  act  by  its 
manager,  but  the  directors  could  not  delegate  to  another  person 
those  powers  which  they  would  not  have  had  except  under  the 
peculiar  provision  in  the  Articles." 


'  HoU's  Case,  22  Boav.  48  ;  Moody  v. 
Brighton  &  South  Coast  My.  Co.,  31  L.  J. 
(Q.  B.)  .fil  ;  Re  Trmg,d-c.,  21y.  Co.,  8De 
G.  &  Sm.  10. 

-  Burnes  v.  Pennell,  2  H.  L.  C.  497. 

^  Ibid.  ;  Thompson  v.  Spcirs,  13  Sim. 
^69. 

■•  Jie.  Miii-xi.Ucs  Extension  liy.  Co.,  r.r 
parte.  Credit  Fonder  of  England,  7  Ch. 
161  ;    lie   Luropcan  Bank,   5    Ch.  358. 


Compare  Be  Contract  Corp.,  ex  parte 
Ebbw  Vale  Co.,  8  Eq.  14  ;  Gray  v.  Lends, 
8  Eq.  526  ;  iUd.  8  Ch.  1035.  See  Ful- 
tonBanky.  N.  Y.  &  Sharon  Canal  Co., 
4  Paige,  127  ;  Miller  v.  Illinois  Central 
lUi.  Co.,  24  Barb.  312  ;  A'ew  Hope,  <fcc., 
Br.  Co.  V.  Phafidx  Banl;  3  N.  Y.  156.' 

°  Ante,  pp.  567-9. 

'  9  Ch.  691,  695. 
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7.  Exercise  of  powers  in  good  faith. 

234.  The  powers  of  directors  as  of  other  governing  bodies 
can  be  used  only  strictly  for  the  purposes  for  which 
they  are  created. 

This  principle  has  already  been  considered  with  reference  to 
governing  bodies  generally.^  It  has  been  repeatedly  affirmed  and 
enforced  with  considerable  strictness.  This  is  well  shown  by  the 
decision  in  Richmond's  Case,^  where  a  director  proposed  to  his 
co-directors,  that  for  the  benefit  of  the  company,  each  of  them 
should  take  a  certain  number  of  shares  to  be  held  in  trust  for  the 
company  ;  and  to  set  the  example,  he  signed  the  deed  of  settlement 
for  2,000  shares.  No  note  of  the  proposal  was  entered  in  the 
minutes,  nor  were  the  shares  handed  over  to  him.  No  other 
director  followed  his  example ;  but  subsequently,  he  being  still 
a  director,  his  name  was  returned  to  the  stamp  office  for  the  shares. 
Afterwards,  having  ceased  to  be  a  director,  and  having  reason  to 
know  that  the  company  was  in  failing  circumstances,  he  procured 
his  shares  to  be  cancelled  by  the  directors.  Page- Wood,  V.-C, 
held,  that  this  was  Ultra  Vires  of  the  directors,  they  having  no 
power  to  cancel  or  diminish  the  capital,  but  only  to  forfeit  shares 
for  the  benefit  of  the  company  ;  that  it  was  a  fraud  on  the  part  of 
the  directors ;  and  that  accordingly  he  was  a  contributory  in 
respect  of  those  shares. 

The  above  principle  applies  equally  to  the  exercise  of  all  author-  Powers,  &c. 
ities,  powers,  or  discretion  vested  in  directors  and  other  governing  todbs!™"'^ 
bodies.  These  are  given  for  the  general  corporate  welfare,  and  no 
matter  what  their  subject — to  make  contracts,  acquire  property, 
regulate  shares,  enforce  calls — in  every  case  these  must  be  utilised 
with  bona  fides  and  for  the  whole  corporate  welfare.  They,  the 
officials,  whether  governing  or  not,  must  employ  their  powers 
rigidly  and  strictly  for  the  furtherance  of  the  company's  objects, 
even  though  thereby  they  inflict  loss  or  inconvenience  iipon  them- 
selves. Thus  where  the  directors  having  power  to  receive  payment 
of  calls  in  advance,  paid  into  the  bank  the  amount  remaining 
uncalled  on  their  own  shares,  and  on  the  same  day  appropriated 
this  money  in  payment  of  their  fees,  for  which  there  were  at  the 
time,  as  they  knew,  no  other  available  assets,  the  Court  determined 
that  there  had  been  no  bond  fide  payment  in  anticipation  of  calls, 
and  that  the  directors,  being  bound  to  exercise  the  powers  given  to 

1  ^Hfc,  p.  570.  (Upper  Can.   Cliy.,    1869),    420  ;— awte, 

'  4  K.  &  J.  305  ;  Sweay  v.  Smith,  7  Eq.  ]).  320,  n.  3,  where  the  facts  are  given  ;  Ee 

324  ;    Bedford  RR.    Co.    v.   Bowser,    4S  South  London  Fish  Marlcet,  39  C.  D.  324. 

Perm.   29  ;    Gla:.s  v.    Hope,    16    Grant 


586  OFFICIALS. 

them  for  the  benefit  of  the  company  generally,  and  not  with  a  view 
to  their  own  private  interests  only,  were  not  relieved  from  liability 
upon  their  shares.^ 


Directors 
occupy  a 
fiduciary 
relationship, 
and  may  not 
derive  profit 
from  dealings 
with  the 
company 
unless  with 
the  express 
consent  of  the 
company. 


Parker  v. 
McKcnna. 


SUB-SECTION  IV. — FIDUCURY  POSITION  OF  DIRECTOKS. 

Directors,  like  other  governing  bodies,  stand  in  a  fiduciary 
position  to  their  corporations,  and  may  not  without  full  disclosure 
of  their  interest  obtain  advantages  from  or  at  the  expense  of  their 
corporations. 

This  principle  has  been  considered  in  connection  with  governing 
bodies  generally.^  There  is  nothing  special  in  the  application  of 
the  principle  to  the  directors  or  other  officials  of  joint-stock  com- 
panies. In  order  that  a  director  may  retain  any  advantage  which 
he  may  have  obtained  at  the  expense  of  the  company,  there  must 
have  been  upon  his  part  such  a  communication  to  his  co-directors 
or  the  shareholders  at  large,  as  will  enable  them  to  make  a  perfect 
and  exact  estimate  of  the  profits  accruing  or  likely  to  accrue  to 
the  director  in  question.^  "  This  is  equally  so,  whether  he  enters 
into  the  contract  in  its  inception  or  subsequently  acquires  an 
interest  in  it."  *  And  when  the  disclosure  is  to  co-directors  or 
other  agents  of  the  company,  these  must  themselves  be  unbiassed, 
independent  persons.^ 

Parker  v.  McKenna  ^  affords  a  good  illustration  of  the  principles 
now  in  statement,  as  also  of  the  circumstances  and  commercial 
transactions  to  which  it  has  often  to  be  applied.  The  defendants, 
in  1S64,  were  four  of  the  directors  of  a  joint  stock  bank.  In  that 
year  resolutions  were  passed  to  increase  the  capital  by  20,000  new 
£50  shares,  which  were  to  be  ofi'ered  to  the  old  shareholders  at  the 
rate  of  one  new  share  for  each  old  share  held  by  them,  each  allot- 
tee paying  for  each  share  £25  premium,  and  £5  as  a  first  call. 
The  shares  not  taken  up  by  them  were  to  be  disposed  of  by 
the  directors  at  £30  premium.  The  directors  entered  into  an 
arrangement  with  one  Stock  for  him  to  take  at  £30  premium  all  the 
shares  not  taken  up  by  the  old  shareholders.  In  pursuance  of  this 
9,778  shares  were  allotted  to  Stock,  who  paid  only  £5  per  share,  it 


'  Ee  European  Central  Si/.  Co.,  Siikr's 
Case,  13  Eq.  255.  Conip'iii'o  C'i/bcrt's 
Case,  5  Ch.  559. 

In  JSalcs  V.  Cumhcrland  Black  Lead 
Mining  Co.  (30  L.  J.  Ex.  141),  where 
pvovisional  directors  appointed  one  of 
thoir  number,  the  manager,  the  appoint- 
ment was  hold  good,  although  the  Court 
"entirely  agreed  that  if  we  hold  this 
contract  binding  wo  furnish  n  dangerous 
precedent  for  other  companies. " 

-  See  ante,  p.  571. 


'  Imperial  Mercantile  Credit  Assoc,  v. 
Coleman,  L.  E.  6  H.  L.  189.  See  Pacific 
I!R.  Co.  V.  Scclcy,  45  Mo.  212  ;  Bestorv. 
Wathcn,  60 111.138  ;  Under  v.  Carpenter, 
C2  m.  309. 

■*  European,  cfcc,  Rxj.  Co.  v.  Poor,  59 
Mo.  279,  per  Appleton,  C.  J.  Compare 
Ex  parte  Larking,  4  C.  D.  566. 

*  lie  Fitzroy  Bessemer  Steel  Co.,  32 
"W.  E.  475. 

«  10  Ch.  96. 
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being  arranged  that  the  certificate  for  these  shares  should  be  with- 
held, that  the  bank  should  have  a  lien  on  them  for  the  premiums, 
and  that  no  transfer  from  him  to  any  purchaser  should  be  regis- 
tered till  the  £30  per  share  on  the  shares  transferred  had  been 
paid.  Stock,  being  unable  to  take  up  so  many  shares,  applied  to 
the  defendants  to  relieve  him  of  some  of  them,  and  they  severally 
took  from  him  considerable  numbers  at  £30  per  share,  and 
afterwards  disposed  of  them  at  a  profit,  the  £30  per  share  being 
paid  to  the  bank  at  the  times  when  the  shares  were  respectively 
registered  in  the  names  of  the  purchasers.  The  Court  of  Appeal, 
affirming  the  decision  of  Bacon,  V.-C,  held  that  the  defendants 
must  respectively  account  to  the  bank  for  the  profits  made  by 
them  respectively  by  sale  of  the  shares.^ 

In  cases  where  advantages  obtained  by  directors  are  obtained 
indirectly  and  do  not  consist  of  moneys  or  assets  actually  belong- 
ing to  their  companies  but  are  moneys  or  assets  for  which  they 
must  account  as  being  constructive  trustees,  the  Statutes  of  Limi- 
tations will  run.^ 

235.  Officials  stand  in  no  fiduciary  relation  with  regard  to 
outside  creditors. 

But  a  director  or  other  official  is  not  a  trustee  for  the  corporate  Position  as  to 
creditors,  or  otherwise  incapacitated  from  securing  himself,  if  a  °" '"'  ^  ' 
creditor,  to  the  disadvantage  of  these.  In  Buell  v.  Buckingham,^ 
the  president  of  the  company,  constituting  with  two  other  direc- 
tors a  full  quorum,  and  being  the  only  stockholders  at  the  time, 
sold  property  of  the  company  to  the  president,  in  consideration  of 
a  past  indebtedness,  and  of  an  agreement  to  pay  other  specified 
debts  of  the  corporations.  A  judgment  creditor  of  the  corporation, 
having  levied  upon  the  property  thus  sold,  was  enjoined  from  pro- 
ceeding under  his  levy.  Dillon,  J.,  laid  down  that  "Being  an 
officer  of  the  corporation  did  not  deprive  Buell  of  the  right  to 
enter  into  competition  with  other  creditors,  and  run  a  race  of 
vigilance  with  them,  availing  himself  in  the  contest  of  his  superior 
knowledge,  and  of  the  advantage  of  his  position  to  obtain  security 

'  This  principle  was   carried  to  the  void,  and  being  one  entire  contract  no 

extreme  in  a  recent. case,  in  the  result  separation  or  division  of  it  was  made  for 

destroying  the  rights  of  third  parties.  the  protection  of  the  other  interests.  Ritt 

An  agent  of  an  insurance  company  auth-  v.  Washington  Marine,  &c.,  Ins.  Co.,  41 

orised  to  effect  insurances  received  and  Barh.  353. 

accepted  an  application,  and  negotiated  ^  Metrop.  Bk.  v.  Seiron,  5  Ex.  D.  319. 

an  insurance  as  agent  on  property  of  ^  16  Iowa,  284,   291-2.    Followed  in 

which  he  was  one  of  the  owners,   and  the  recent  case  of  Warfield,  tbc,  Co.  v. 

communicated   the    transaction    to   his  Marshall  County,  &l.,  Co.,  2  Amer.  St. 

principal  without  disclosing  Ms  interest  R.  263,  72  Iowa,  666.    Compare  ife  ^ (/as 

in  the  property,   and  upon  receiving  a  Engineering  Co.,  Davy's  Case,  10  New 

policy  from  the  company  handed  it  over  South  Wales,  L.  E.  (Eq.  1889),  179. 
to  the  insured.  Such  policy  was  declared 
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Fraudulent 
preference. 


Contracts  by 
officials  are 
only  Toidable ; 


and  not  always 
Toidable. 


for  or  payment  of  Lis  debt The  act  of  Buell  was  not 

legally  or  constructively  fraudulent,  in  consequence  of  bis  being  an 
officer  or  member  of  the  corporation."  ^ 

This  may  be  taken  to  be  the  general  rule,  but  there  will  be 
exceptions  under  particular  circumstances,  or  in  virtue  of  special 
statutory  or  common  law  principles.  Thus,  section  164  of  the 
Companies  Act,  1SG2,  declares  payments  made,  securities  given, 
&c,,  by  insolvent  companies  immediately  previous  to  liquidation, 
to  be  acts  of  fraudulent  preference.  Consequently  as  a  director 
■will  be  presumed  cognisant  of  the  state  of  his  corporation,  securi- 
ties, &c.,  obtained  by  him  in  view  of,  or  followed  by,  a  winding  up 
will  frequently  be  in  valid. - 

236.  Agreements  by  which  directors  profit  are  only  voidable, 
not  void,  and  some  are  not  even  voidable. 

Agreements  made  by  directors,  or  in  which  they  are  or  become 
interested,  are  of  three  classes,  according  as  they  are  (1),  between 
the  corporation  and  the  directors  themselves ;  (2),  between  the 
corporation  and  third  parties ;  or,  (3),  between  third  parties  only, 
but  affecting  the  corporation.  In  each  case  the  principles  regu- 
lating the  respective  rights  of  the  corporation  and  its  officials  are 
the  same.  In  each  the  agreement  at  most  (as  between  the  cor- 
poration and  its  official)  is  voidable.  Of  course  the  rights  of 
innocent  third  parties  cannot  be  interfered  with. 

But  the  arrangement  will  not  be  even  voidable, — (1),  if  full  dis- 
closure has  been  made ;  or,  (2),  if  it  be  done  bond  Jide  by  the 
official  in  his  own  protection  against  expense  incurred  for  the 
corporation ;  and  though  originally  voidable,  (3),  it  may  have  been 
affirmed  by  the  conduct  of  the  corporation.^ 


'  See  also  Sargent  v.  Webster,  13  Jletc. 
497  ;  Hay  ward  v.  Pilgrim  Soc,  21  Pick. 
270  ;  Smitk  v.  Lauding,  22  N.  Y.  520  ; 
Stratton  v.  AUe7i,  1  C'.  E.  Green,  229  ; 
Gordon  v.  Preston,  1  Watts,  385  ;  City 
of  St.  Louis  V.  Alexander,  23  Mo.  483  ; 
Jloyle  V.  Flattsburgli  d:  Mon.  BR.  Co.,  54 
N.  Y.  314 ;  Murray  v.  VanderhiU,  39 
Barb.  140. 

'  Gaslight  Improccmcnt  Co.  v.  Terrell, 
10  Eq.  168.  But  not  every  payment 
when  a  conipany  is  in  e.Hrcmis  is  thus 
frauduleut,  Adamson's  Case,  18  Eq.  670. 

"  This  is  well  expressed  in  a  modern 
United  States  judgment,  Ashhurst's 
Appeal,  60  Punu.  291,  314-5,  where  a 
sale  to  and  purchase  by  creditor,  some 
of  them  directors,  of  a  bankrupt  com- 
pany's property  wasuphekl.  "  Theremust 
1)0  nuuiy  things  which  directors  can  do  for 
their  individual  benefit,  which  are  bind- 
ing upon  the  corporation  of  which  they 


are  directors.  If  they  have  advanced 
money,  1  cannot  doubt  they  may  pay 
themselves  with  corporate  funds,  if 
they  have  become  liable  as  sureties  for 
the  corporation,  they  may  provide  for 
their  indemnity.  And  though  ordinarily 
the  law  frowns  upon  contracts  made  by 
them  in  their  representative  character 
with  themselves  as  private  persons,  such 
contracts  are  not  necessarily  void.  They 
are  carefully  watched,  and  their  fairness 
must  be  shown.  But  I  repeat  the  ques- 
tion, why  may  not  directors  sell  to  them- 
selves in  any  case  ?  It  is  because  of  the 
danger  that  the  interests  of  stockholders 
may  suffer,  if  such  sales  be  permitted,  for 
want  of  antagonism  between  the  parties 
to  the  contract.  But  such  sales  ai'e 
supported  in  equity,  where  the  fiduciary 
relations  of  the  purchasers  has  ceased  be- 
fore the  purchase,  when  the  purchase 
was  made  with  the  full  consent  of  the 
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SUB-SECTION   V. — RESPONSIBILITY  FOR  DUE   EXERCISE  OF  POWERS. 

Questions  relating  to  the  duty  imposeci  on  directors  to  properly   Duties- 
exercise  their  powers  arise  in  two  ways — (1),  in  connection  with 
their  fiduciary   position ;    (2)    in   the   ordinary   course    of  their 
proceedings  as  agents. 

As  to  the  former  it  has  been  laid  down  that  greater  and  more  arising 
careful  attention  to  their  duties,  and  greater  and  more  watchful  g™^;™ 
supervision  over  the  interests  of  their  employers  will  be  exacted  position  of 
from  them  than  from  persons  placed  in  analogous  positions.  "  The 
company  have  a  right  to  the  service  of  their  directors,  whom  they 
remunerate  by  considerable  payments;  they  have  a  right  to  their 
entire  services ;  they  have  a  right  to  the  voice  of  every  director 
and  to  the  advice  of  every  director,  in  giving  his  opinion  upon 
matters  which  are  brought  before  the  board  for  consideration ;  and 
the  general  rule  that  no  trustee  can  derive  any  benefit  from  deal- 
ing with  those  funds  of  which  he  is  a  trustee,  applies  with  still 
greater  force  to  the  state  of  things  in  which  the  interest  of  the 
trustee  deprives  the  company  of  the  benefit  of  his  advice  and 
assistance."  ^  But  this  language  would  seem  too  stringent ;  and  if 
not,  at  least  it  is  quite  certain  that  provided  all  the  attendant 
circumstances  are  made  known,  companies  and  their  directors  may 
validly  enter  into  arrangements  permitting  the  latter  to  have 
private  and  personal  interests  in  their  companies'  contracts,  and 
that  in  such  cases  the  directors  will  be  under  no  other  or  different 
liability  than  would  otherwise  exist  as  to  the  exercise  of  their 
powers. 

Moreover,  duty  is  distinct  from  fiduciary  relationship.  The 
principles  which  require  that  an  agent  should  show  proper  skill 
and  care  are  altogether  different  from  those  which  lay  down  that 
he  may  not  indirectly  obtain  profits  or  advantage  out  of  his 
position. 

As  to  their  liability  considered  simply  as  agents,  probably  the  Liability  of 
rule  may  be  shortly  expressed  thus, — that  directors  are  bound  to   'Ji^e^tors  for 

U  6£f  1 1  ETC  n  C6 

display  in  the  conduct  of  their  company's  affairs  at  least   the 

.stockholders,  or  where  stockholders  have,  law,  and  constructively  fraudulent.   Still 

by  their   acquiescence,    debarred  them-  it  was  valid  in  equity  as  well  as  in  law, 

.selves  from   questioning  the  transaction  unless  one  or  the  other  chose  to  avoid  it. 

I  do  not,  however,   deem  it  And  in  all  cases  in  which  an  attempt  is 

necessary  to  decide  that  the  sale  in  this  made  to  fasten  a  constructive  trust  upon 

case  was  absolutely  indefeasible.      The  a  purchaser,  the  attempt  must  fail,  unless 

utmost  that  the  complainants  claim  is,  made  in  a  reasonable  time.   Acquiescence 

that  it  was  voidable.     Certainly  nothing  is  presumed  from  delay.     Lapse  of  time, 

more  can  be  claimed.     Let  it  be,  then,  indeed,  is  no  bar  to  the  assertion  of  a 

that  it  might  have  been  set  aside  at  the  direct  trust,  but  not  so  when  the  trust  is 

instance  of  the  corporation,  or  even  of  a  constructive." 
stockholder,  as  against  the  policy  of  the  '  Per  Hatherley,  L.  C,  C  Ch.  5C7-8. 
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ordinary  common  sense,  skill  and  prudence  possessed  by  business 
men,  in  considering  which  regard  must  be  had  to  the  nature  of 
the  business — transactions  which  in  connection  with  one  enterprise 
would  be  improper  as  being  speculative  or  imprudent  may  simply 
be  the  usual  mode  of  carrying  on  another  enterprise.^ 

In  the  case  of  Spering's  Appeal^  already  cited  an  opinion  is 
formulated  by  the  Supreme  Court  of  Pennsylvania  as  to  what 
conduct  will  or  may  render  directors  liable  for  negligence  and  the 
like.  The  question  has  often  come  before  English  Courts  without 
any  definite  rule  being  enunciated  on  the  subject.  It  has  been 
said  that  if  directors  "  apply  the  money  of  their  company  or 
exercise  any  of  its  powers  in  a  manner  which  is  not  Ultra  Vires, 
then  a  strong  and  clear  case  of  misfeasance  must  be  made  out  to 
render  them  liable."  ^  Hatherley,  L.  C,  in  Overend  &  Gurney  v. 
Gibb,^  intimates  that  in  such  a  case  their  conduct  must  amount  to 
crassa  negligentia  in  order  "that  they  should  be  fixed  with  the 
loss  of  the  fund  entrusted  to  their  hands  "  to  buy  a  business.  In 
Marzetti's  Case,^  this  definite  test  is  applied  by  James,  L.  J. :  "A 
director  should  not  be  held  liable  upon  any  very  strict  rules  such 
as  those,  in  my  opinion,  too  strict  rules  which  were  laid  down  by 
the  Court  of  Chancery  to  make  unfortunate  trustees  liable ; 
directors  are  not  to  be  made  liable  on  those  strict  rules  which  have 
been  applied  to  trustees.''  And  he  intimates  that  the  negligence  for 
which  a  director  would  be  held  liable  must  be  such  as  would  make 
a  managing  director  of  a  business  liable  to  his  employers.  Brett, 
L.  J.,  in  the  same  case,  said  the  director  must  be  "  guilty  of  such 
negligence  as  would  make  him  liable  in  an  action.  Mere  impru- 
dence is  not  such  negligence.  Want  of  judgment  is  not.  It  must 
be  such  negligence  as  would  make  a  man  liable  in  point  of  law." 
In  Re  Faure  Electric  Go.,^  Kay,  J.,  said  : — "  Anything  like  corrup- 
tion or  dishonesty  on  the  part  of  the  directors  being  out  of  the 
question,  I  am  unable  to  treat  them  as  responsible  for  the  conse- 
quences of  permitting  this  transfer  [of  shares].  Even  if  the  act 
was,  with  the  knowledge  which  they  had  at  the  time,  a  grave 
error  of  judgment,  that  is  not  a  ground  upon  which  the  Court 
could  properly  hold  them  liable." 

The  extracts  leave  a  great  deal  to  chance  and  haphazard.  The 
short  result  is  that  directors  will  be  liable  to  recoup  to  their  company 
losses  which  have  occurred,  not  merely  from  their  fraud  and  wilful 
misfeasance,  but  also  under  certain  undefined  circumstances,  from 

'  See  On'rcwl  lO  Gurney  Co.  v.  Oihh,          *  28  AT.  R   542-3 

L  R  5  H.  L.  494-5.  6  40  C.b."l53.     Compave  per  Bacon, 

=  ^wante,  p.  572.  V.-C,   in  London  Financial    Assoc,  v. 

\  T    'r,   /',T   V      o,  ^''''''''  26  C.  D.  143-147  ;  Re  New  Masho- 

h.  K.  5  Jl.  U  487.  naland  Exploration  Co.,  1892,  3  Cb.  577. 
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their  negligence  and  imprudence.  Thus  they  must  take  all  neces-  Negligence. 
sary  steps,  whether  by  compounding  debts,  when  this  is  the  better 
course,  or  by  instituting  or  defending  legal  proceedings^  which 
ordinary  experience  would  deem  to  be  necessary  to  secure  their 
corporations  from  loss.  The  Courts,  however,  deal  liberally  with 
them ;  and  if  they  act  to  the  best  of  their  judgment  they  will 
seldom  be  held  liable.  "  The  best  of  their  judgment "  will  ap-  Skiu  required, 
parently  be  estimated  by  comparison  with  the  judgment  of  oi'dinary 
business  men.  Therefore  where  directors  did  not,  in  accordance 
with  a  clause  in  that  behalf  contained  in  the  articles,  cause  the 
business  to  be  stopped  in  good  time,  they  were  decreed  to  pay  the 
losses  thereby  resulting.^ 

The  question  here  discussed,  viz.,  the  liability  of  directors  to  Powers,  &c., 
their  corporations  by  reason  of  their  position  as  agents,  is  totally  of  governing 
different  from,  though  often  confused  with,  their  liability  to  their 
corporations   by  reason    of  having   employed   or   allowed   to   be 
employed  the  corporate  funds  or  assets  in  Ultra  Vires  transaction. 
This  subject  will  be  fully  discussed  in  Part  V.,  Chapter  III. 

SECTION   VI. — OTHER   OFFICIALS. 

Besides  governing  bodies,  corporations  must  and  do  appoint  Inferior  agenU 
inferior  or  subordinate  agents.  What  is  their  position — what 
their  capacity  to  act  for  and  to  bind  their  ultimate  principals  ? 
The  answer  is  much  easier  than  in  the  case  of  the  general 
governing  bodies.  It  is  unaffected  by  any  difficulties  or  compli- 
cations arising  from  the  question  whether  or  not  they  are  the 
delegates  or  full  representatives  '  of  their  corporations.  This  they 
certainly  are  not ;  and  probably  it  may  be  affirmed  with  the  same 
certainty  that  they  stand  in  exactly  the  same  relation  to  the 
corporation  for  whom  they  act  which  other  agents  stand  in  to 
ordinary  individuals. 

237.  Subordinate     officials    of    corporations    have    all    the  have  the 

authority    which     either    is    given    them     expressly  them  exS 
by   their  principals   or    raised   by  implication    from  or  by  custom, 
the  nature  of  their  appointment   and   consequential 
duties,  but  no  further  or  other  authority. 

This  is  the  general  rule  as  to  agency.  The  chief  questions  arise 
under  the  latter  sections  of  it.  As  to  this  it  should  be  observed 
that  a  principal  cannot  even  expressly  limit  his  liability  by  reason 

1  Jay  V.  McDonell,  17  Grant  (Upper  4  Ch.  376 ;  compare  Overend,  Gurney  <i: 

Can.  Chy.  1870),  436.  Co.  v.  Gurneij,  i  Ch.  701  ;  Sank  of  Upper 

"  Western  Bank  of  Scotland  v.  Bairds,  Canada  v.  Bradshaw,  L.  K.  1  P.  C.  479. 

cited  4  Ch.  381  ;  Torqxmnd  v.  Marshall,  ^  See  ante,  p.  560. 
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of  the  implied  authority  so  arising,  except  to  such  persons  as  are 
positively  made  aware  of  such  limitation — to  all  others  he  will  be 
liable,  however  much  the  agent  may  have  exceeded  his  explicit 
instructions.^ 
Cashier  of  a  In  a  United  States  iudgment,  it  has  thus  been  laid  down  with 

regard  to  the  capacity  impliedly  possessed  by  the  agent  of  a  bank. 
"  The  cashier  of  a  bank  is  virtute  officii,  generally  intrusted  with 
the  notes,  securities,  and  other  funds  of  the  bank,  and  is  held  out 
to  the  world  by  the  bank  as  its  general  agent  in  the  negotiation, 
management,  and  disposal  of  them.  Primd  facie,  therefore,  he 
must  be  deemed  to  have  authority  to  transfer  and  indorse  negoti- 
able securities,  held  by  the  bank,  for  its  use  and  in  its  behalf.  No 
special  authority  for  this  purpose  is  necessary  to  be  proved.  If 
any  bank  chooses  to  depart  from  this  general  course  of  business,  it 
is  certainly  at  liberty  to  do  so ;  but  in  such  case  it  is  incumbent 
on  the  bank  to  show  that  it  has  interposed  a  restriction,  and  that 
such  restriction  is  known  to  those  with  whom  it  is  in  the  habit  of 
doing  business." - 

This  judgment  is  perhaps  somewhat  too  strongly  expressed  with 
regard  to  the  particular  official  therein  considered,'  but  the  prin- 
ciple laid  down  as  to  the  implication  of  authority  which  arises 
when  a  person  holds  out  another  as  his  agent,  and  intrusts  him 
with  particular  functions,  is  beyond  dispute.* 

With  respect  to  other  matters  subordinate  officials  stand  in  an 
analogous  position  to  governing  bodies,  and  are  amenable  to  the 
same  general  rules  so  far  as  these  can  be  applicable  to  them. 
Thus  they  are  bound  to  display  ordinary  skill  and  proper  care  in 
discharging  their  duties ;  they  may  not  make  profits  indirectly  out 
of  their  position ;  and  they  are  entitled  to  the  indemnity  which 
agents  are  entitled  to  receive  from  their  principals. 

1  See  Ramazoiti  v.  Bowring,  1   C.  B.  whom  he  deals  ;  if  he  is  acting  without 

(K   S.)85],  29  L.  J.  (C.  P.)  ZO;Hey-  or  contrary  to  the  authority  conferred 

worth  v.  Knight,  17  C.  B.  (N.  S.)  298  ;  upon  him  by  his  employers,  it  is  their 

Edimcnds  v.  BushcU,  L.  R.  1  Q.  B.  97.  own  fault." 

In  Smith  v.  Hull  Glass  Co.,  11  C.   B.  '   Wild  v.  Baixk  of  Passamaquoddy,  3 

897,    928,   Maule,   J.,    thus    observed:  Mason,  505.     Compare /Stoic  v.  Comm«r- 

"  The  case  diflers  in  no  respect  from  the  cial  Bank,  6  Sm.  &  M.  218. 

ordinary  one  of  dealings  at  a  shop  or  ^  gge  Swift  v.  WiiUerhotham,  L.  K.  8 

counting-house :    the    customer    is    not  Q.  B.  244. 

called  upon  to  prove  the  character  or  the  ■•  Compare  Beer  v.  London,  <fcc.,  Hotel 

authority  of  the  shopman  or  clerk  with  Co.    20  Eq.  412. 
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SECTION  I. — GENERAL   STATEMENT. 

For  its  own  protection  a  corporation  may  and  generally  does  Need  of 
require  that  the  engagements  into  which  it  enters,  and  the  acts  *°™^'i''^^- 
which  it  does,  shall  be  accompanied  with  certain  formalities. 
Such  precautions  are  very  necessary  as  a  security  not  only  to  the 
corporation  as  a  whole,  but  also  to  the  individual  members  thereof. 
Without  them  the  former  might,  by  the  incompetence  or  rashness 
of  its  agents  or  by  the  fraud  or  sharp  dealing  of  third  parties,  become 
engaged  in  improvident  or  unwise  speculations,  in  which,  as  the 
inevitable  consequence,  the  latter  would  also  be  involved.  With- 
out them,  too,  there  would  be  no  certain  test  of  the  participation  or 
acquiescence  of  the  corporation  in  any  given  transaction.  It  is  an 
intaugible  entity — it  can  acquire  rights  or  incur  liability  only 
through  the  medium  of  agents — what  are  the  circumstances  by 
which  to  determine  whether  persons,  pretending  to  act  on  behalf 
of  the  corporation,  are  really  and  legally  so  acting,  and  are  its 
agents  in  that  behalf  ?  These  circumstances  are  the  employment  of 
such  persons  by  the  corporation,  and  the  use  by  such  persons  of 
the  formalities  imposed. 

These  formalities  are  usually  arranged  under  the  three  heads  of  Various  kinds 
discretionary,  directory,  and  imperative.    Discretionary  formalities  "^  fo™a'lities. 
are,  as  the  term  imports,  such  as  the  directors  or  other  agents  may 
adopt  or  omit  at  their  option.     They  are  intended  to  serve  merely 

Q  Q 
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Nature  of 
directory 
foniialitioB. 


as  evidence,  and  tbeir  adoption  or  omission  does  not  in  the  least 
;i,ffect  the  vah'dity  of  the  act  to  which  they  relate.^ 

Directory  forraaUties  are  intended  to  protect  the  corporation 
Mgainst  its  governing  body  or  other  agents,  but  not  against  its 
creditors.  They  differ  from  discretionary  in  that  the  governors  or 
agents  can  be  compelled  by  the  corporation  to  make  use  of  them  in 
exercising  their  powers,  and  may  perhaps  be  liable  to  the  company 
for  any  damage  occasioned  by  the  omission.^  Informal  acts  may 
be  improper  as  between  the  corporation  and  its  agents,  and  may 
constitute  breaches  of  trust  on  the  part  of  the  latter,  but  as  these 
formalities  are  not  imperative  their  presence  or  absence  does  not 
necessarily  affect  the  legality  of  ti-ansactions  entered  into  by 
persons  unaware  of  the  want  of  them. 

Imperative  formalities  are  essentially  requisite  for  the  legal 
validity  of  the  acts  to  which  they  are  incident.  Without  them — 
very  peculiar  and  special  occurrences  apart — the  acts  contemplated 
will  not  be  legally  done. 


Formalities — 
two  matters  to 
be  considered. 


Exact  question 
as  to  formali- 
ties. 


SECTION   II. — DIRECTORY   FORMALITIES. 

In  treating  of  these  formalities,  since  they  are  not  absolutely 
essential,  it  is  most  convenient  to  consider  separately  the  persons 
who  are,  and  the  persons  who  are  not,  bound  to  see  that  they  are 
duly  observed.  With  respect  to  the  former  class  they  become  in  a 
manner  imperative. 

Generally,  too,  as  a  practical  matter,  it  is  convenient  to  consider 
them  under  two  distinct  heads,  or  rather  as  having  reference 
to  two  distinct  matters : — first,  in  so  far  as  they  concern  parties 
entering  into  contracts  with  the  corporation ;  second!}',  in  so 
far  as  they  affect  the  acts,  other  than  contracts,  of  the  corporation 
or  its  officials. 

Now  it  cannot  be  too  carefully  borne  in  mind  that  the  exact 
point  to  be  determined  is  the  effect  of  contracts  undertaken,  trans- 
actions and  other  engagements  entered  into,  and  torts  and  other 
acts  committed  and  done,  whether  by  a  corporation  itself  acting  in 
general  meeting,  or  usually  by  the  agents  thereof,  in  accorda°nce 
with  the  powers  actually  gi\-en  them  by  the  instruments  of  incor- 
poration, which  matters  are  deficient  in  some  formality  prescribed, 
though  not  made  absolutely  essential,  by  these  instruments  ;  or,  if 
done  by  agents,  are  in  excess  of  the  powers  as  limited  by  the 
private  resolutions  of  the  corporation.  The  point  has  nothing  to 
do  with  acts  Ultra  Vires,  using  this  term  in  its  proper  meaning  of 

'  See  7,'<-  Ito:inl  Brilish  Batilc,  NicoVs  - 

Cast;  3  Do  U.    *,  J.  387,   28   L.  J.  (Oh.)       323 

2S7. 


Sec    pn-   Page-Wood,   V.-C,  5  Eq. 


PEESONS  BOUND  TO   SEE  TO.  595 

outside  the  powers  of  the  corporation  as  a  whole.  What  the 
corporation  cannot  do,  ob  fortiori  its  agents  cannot  engage  in  so  as 
to  bind  it,  and  any  questions  as  to  formalities  will  be  irrelevant. 
In  all  questions  of  this  kind  there  must  be  considered,^  first,  what 
are  the  powers,  express  or  implied,  of  the  corporation  or  of  the 
agents  concerned  in  respect  of  the  given  contract,  transaction,  or 
other  proceeding,  such  being  admitted  to  be  within  the  purview 
of  the  corporate  enterprise  or  "  scope,"  or  connected  or  incidental 
thereto  ;  then,  secondly,  this  being  admitted,  whether  those  powers 
have  been  duly  exercised ;  and,  thirdly,  if  not,  whether  the  formality 
omitted  is  essential  or  not. 


SUB-SECTION   I. — GENERAL   STATEMENT. 

First.  Persons  bound  to  see  to  Formalities. 

238.  The  want  of  a  directory  formality  cannot  be  set  up  by, 
but  may  be  set  up  against,  a  person  bound  to  see  to 
its  observance. 

Certain   persons  there  are    who,  from  their   position,    will    be  Persons 

bound  to  see 
to  formalities 


presumed  to  know,  and  upon  whom  consequently  the  law  throws 
the  duty  of  knowing,  whether  or  not  formalities  have  been 
observed.^ 

If  they  do  not  see  to  this,  the  law  will  not  allow  them  to  take 
advantage  of  their  own  carelessness  so  as  to  claim  rights  or  to 
relieve  themselves  from  liability  in  cases  where  formalities  have 
not  been  observed.  Thus  a  director  who  had  transferred  shares  to  a  Director, 
person  already  holding  as  many  shares  in  the  company  as  he  was 
allowed  by  the  deed  of  settlement,  was  held  a  contributory.^  So  Auditor. 
an  auditor  who  had  transferred  shares  without  seeing  all  formalities 
duly  observed  was  held  a  contributory.* 

On  the  other  hand,  the  absence  of  the  formality  may  be  set  up 
against  these  persons  by  the  corporation,  or  those  claiming  under 
it,  such  as  creditors  or  liquidators." 

So,  more  than  once,  directors  have  not  been  allowed  debentures  Debentures, 
and  other  securities  not  duly  or  completely  registered  ;^  the  deci-  tered'iu  hS 


of  directors  : 


'  Indeed,  often  tlaere  is  the'prior  ques-  ■•  Newcastle  Marine  Ins.  Co.,  ex  parte 

lion  whether  tlie  matter  is  a  formality  at  Henderson,  19  Beav.  107. 

all — it  may  be  a  condition,  or  a  term  of  a  *  Kxcept  when  and  so  far  as  an  informal 

contract — see  the  conflicting  decisions  of  transaction  may  have  been  confirmed  by 

Malins,  V.-C,  and  the  Court  of  Appeal  the  acquiescence  of  the  party  entitled  to 

in  Ritso's  Case,  4  C.  D.  774.  open  it,  Taylor  v.  Hughes,  2  J.  &  Lat. 

2  Tills  applie.?  to  invalid  transactions  24 ;  Sargale  v.  Shortridge,  5  H.  L.  C. 

as  well  as  to  those  merely  informal,  ex  2S)7,  and^osi,  subs.  iii.                               ' 

parte  Larking,  i  C.  D.  560.  «  He  Wynn  Hall  Goal  Co.,  10  Eq.  515  ; 

^  Newcastle  Marine  Ins.  Co.,  ex  parte  lie  Native  Iron  Ore  Co.,  2  C.   D.   345, 

Brown,  19  Beav.  97.  where  the  debentures  were  registered,  b.ut 

Q  Q  2 
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of  a  solicitor. 


Banker. 

Mortgagee. 

Auditor. 


Surveyor  of  a 
comjiany. 


sion  was  the  same  where  solicitors  employed  for  one  particular 
purpose  did  not  obtain  the  due  registration  of  a  charge  given  them 
for  costs  ;^  apd  again,  where  money  had  been  advanced  by  the 
company's  solicitors  upon  an  informal  resolution,  giving  them  a 
lien  upon  a  house,  the  court  refused  to  let  them  into  possession  of 
the  house.'^  The  decisions  last  mentioned  have  been  overruled  as 
decisions  on  the  construction  of  section  43  of  the  Companies  Act, 
1862,3  but  they  are  useful  as  illustrating  the  principle  now  in 
consideration. 

What  persons  are  bound  to  see  to  observance  of  formalities  ?  ^ 
Directors,  it  has  just  been  seen,  and  solicitors,  are,  or  at  least  may 
be,  under  this  necessity.  But  bankers  are  not.*  Nor  are  ordinary 
mortgagees  or  chargees,  even  though  they  are  shareholders." 
Whether  an  auditor  is  thus  liable  is  doubtful.  In  one  case,  where 
he  had  transferred  his  shares  irregularly,  he  still  remained  a  con- 
tributory ;  '^  in  another,  where  there  was  neither  an  application  for 
shares  by,  nor  notice  of  allotment  to  an  auditor,  but  there  was  a 
de  facto  allotment,  he  was  deemed  a  shareholder;''  but  in  a  third, 
where  the  circumstances  were  similar,  but  the  auditor  declared  he 
knew  nothing  about  the  shares,  he  was  not  liable.*  The  case  of  a 
surveyor  to  a  building  society  may  be  mentioned,  where  there  was 
an  allotment,  but  he  was  not  made  a  jeontributory.^ 

But  what  is  the  precise  answer  ?  Does  it  depend  upon  the  fact 
that  the  parties  so  bound  are  officials  ?  Apparently  not.  Unques- 
tionably there  are  many  circumstances  under  which  officials  will 
be  conclusively  presumed  to  know  what  comes  within  the  ordi- 
nary course  of  official  duty,  whereas  against  other  persons,  corpo- 
rators or  not,  such  presumption  will  not  be  raised. i**  But  it  is 
submitted  that  this  is  not  the  real  principle  which  constitutes  the 
liability — that  the  presumption  of  knowledge  and  the  consequent 
liability  arise  from  general  circumstances,  not  from  any  peculiar 
position  of  an  individuaP^ — that  the  correct  view  is — 


the  property  charged  was  not  fully  dc- 
scrilied. 

Tliougli  where  mortgages  given  to 
directors  and  not  registered  had  been 
realised  the  directors  were  not  ordered  to 
repay  the  proceeds  ;  He  Borough  of  Hack- 
ney NcnvpapiT  Oo.,  3  C.  D.  669.  Com- 
pare British  Fror.  Soc.  \.  lYorton,  9  Jur. 
(N.S.)  1308. 

'  Ex  parte  Yatpy  aiid  Chaplin,  7  Ch. 
289. 

-  General  Proviileiil  Ass.  Co.,  38  L.  J 
(Ch.)  '.m,  W.  N.  1869,  p.  58;  The 
J'ri'sidcHt  of  the  Shiro  of  Colac  v.  A. 
Ihillrr,  U  \'ict.  1!.  L.  1879,  137. 

•'   Wri.<ilit  V.  Horlon,  12  Ajip.  371. 

■"  Jlc   (hiicral  J'roc.  Ass.  Co.,  ex  parte       in  fact. 


Kational  Ba,il;  14  Eq.  507;  this  was, 
however,  a  mortgage  by  deposit. 

^  Jlc  General  iHottth  Amer.  Co.,  2  C.  D. 
337. 

«  Note  2. 

^  U'hcata-oft's  Case,  29  L.  T.  (N.  S.) 
321. 

>*  Land  Shippintj  Colliery  Co.,  18  L.  T. 
(N.  S.)  786. 

"  Empson's  Case,  9  Eq.  697. 

'°  See  last  two  notes. 

"  In  Hallmark's  Case,  9  CD.  329,  332, 
Jossel,  M.R.,  said  that  he  saw  "no 
reason  why  knowledge  [of  the  contentsof 
the  company's  books]  should  be  imputed 
to  [a  director]  which  ho  does  not  possess 
ill  +^n+-  »» 
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239.  Where  a  person  cau  reasonably  be  presumed  to  know  Exact 

whether  or  not  a  formality  is  observed,  he  is  bound  to  as  to  liability 
see  that  this  is  done.  °*  parties. 

The  principle  thus  expressed,  becomes  clearer  in  statement, 
though  perhaps  not  easier  in  application;  and  the  liability  of 
directors  and  other  ofBcials  is  but  one  branch  or  application  of  it. 
"When  and  so  far  as  they  are  liable  for  non-observance  of  official 
formalities,  they  are  so  in  those  cases  where  it  is  their  duty  to 
attend  to  matters  which  involve  the  knowledge  of  them,  and 
because  they  are  by  law  presumed  to  do  and  attend  to  what  is 
their  duty.  On  the  other  hand,  no  such  presumption  can  ordi- 
narily be  raised  as  against  private  members  and  outsiders.  There- 
fore these  questions  usually  affect  only  the  governing  portion  and  Foimaiities 
the  officials  of  a  corporation.  Certain  of  them,  however,  equally  private 
concern  the  private  members.  Such,  for  instance,  are  all  the  members.  « 
general  regulations  prescribing  the  formalities  or  conditions  of 
the  transfer  or  abandonment  of  shares;^  whether  these  regu- 
lations be  expressly  laid  down  in  the  constating  instruments  of  the 
company,  or  have  become  established  merely  by  custom  and 
uniform  usage.^ 

Lastly,  as  another  result  of  the  general  principle,  whatever  be 
the  nature  of  these  formalities,  whatever  be  the  mode  in  which 
they  have  been  created  and  rendered  in  a  manner  essential  to  the 
validity  of  the  transactions  to  which  they  relate,  provided  their 
existence  can  be  clearly  proved  and  brought  home  to  the  know- 
ledge of  the  persons  engaged  in  such  transactions,  e.g.,  private 
members  disposing  of  their  interests — they  must  be  duly  observed, 
or  their  absence  waived  by  the  consent,  express  or  tacit,  of  the 
whole  corporation.  These  formalities  are  generally  the  execution 
of  the  deed  of  transfer  by  the  transferee,  and  the  registration  of  Transfer  of 
the  transfer ;  ^  and  sometimes  also  the  obtaining  the  consent  of  the 
directors  or  other  officials  to  the  transfer ;  and  it  is  the  duty  of  the 
transferor  to  see  that  everything  is  done  modo  ac  forma. 

But,  under  such  circumstances,  if  he  has  taken  all  the  precau- 
tions that  an  ordinary  man  of  business  would  take  to  secure  this, 
and  there  has  been  a  non-observance  of  some  requisite  through  the 
default,  carelessness,*  or  delay  ^  of  the  corporation,  or  its  responsible 

'  See  especially  Ee  British  Provident,  there  cited, 

tfcc,  Co.,   Grady's  Case,  Zi  L.  J.   (Ch.)  ^  Ee  Imperial  Mercantile  Credit  Assoc, 

3'J7  ;     Re    Overend,    Ourney    and    Co.,  Marino's  Case,  2  Cli.  596. 

Walker's  Case,  1  Eq.  654  ;  Ee  Contract  ^  See  cases  cited  in  the  last  two  notes, 

Corp.,  Head's  Case,  3  Eq.  84  ;  Siederman  *  See  cases  already  cited,  and  also  Be 

V.  Stone,    L.   R.   2  C.   P.   604  ;  Ee  Mer-  Joint-Stoek  Discount  Co.,  Fyfe's   Case,  4 

cliants'  Co.,  Herilage's  Case,  9  Eq.  5  ;  Bji  Ch.  768 ;  and  Hill's  Case,  4  Ch.  769  n. 

European  Central  Ry.  Co.,  Holden'sCasr,  °  Re  Hercules  Ins.  Co.,  Lowe's  Case,  9 

8  Eq.  444.     Compare  also  Spademan  v.  Eq.  589. 
Evans,  L.  R.  3  H.  L.  171,  and  the  cases 
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Persons 
cognisant  of 
the  want  of 
a  formality. 


officers,  he  will  be  exempted  from  liability  ;i  though  even  in  such 
case  there  may  be  countervailing  laches  on  his  part,  such  as 
to  debar  him  from  the  relief  to  which  otherwise  he  would  be 
entitled.^ 

It  ie,  however,  quite  clear,  that  a  person  party  to^  the  want  of 
a  formality  will,  upon  the  ordinary  principles  of  equity,  be  estopped 
by  his  conduct,  and  be  prevented  availing  himself  of  such  infor- 
mality.* The  converse  holds  that  if  one  party  to  a  transaction,  e.g., 
a  company  forfeiting  shares  wilfully  omits  a  formality,  it  is  for  the 
other  party  to  say  whether  or  not  he  will  hold  the  former  to  the 
informal  transaction.^ 


"Who  not 
bound  to  seo 
to  formalities. 


Formalities 
affecting 
directors 
and  similar 
oSicials. 


Difference 
between 
formality 
and  power. 


Secondly.  Persons  not  hound  to  see  to  formalities. 

The  question  next  arises  as  to  who  are  not  bound  to  look  after 
the  due  observance  of  formalities.  It  is  submitted  that  the  only 
rule  which  can  be  laid  down  upon  this  point  is  that  enunciated  in 
proposition  239.  This  proposition  makes  the  liability  depend  upon 
the  knowledge,  which  again  is  a  question  of  fact,  and  never  a 
conclusive  presumption. 

It  has,  however,  often  been  considered  and  laid  down  that  there 
are  parties  who  must  be  presumed  unable  to  see  to  or  to  secure  the 
due  observance  of  formalities  imposed  by  a  company  upon  its  own 
officials,  and  in  favour  of  whom  consequently  the  absence  of  such 
formalities  will  be  excused,  whenever  they  personally  have  acted 
with  hona  fides.  And  it  is  further  stated  that  it  is  different  with 
directors  and  others  in  a  similar  p6sition — that  they  are  affected 
with  notice  of  the  required  formality,  and  of  the  want  of  it  when 
absent,  whenever  the  matter  comes  within  their  own  duties  ;  and 
therefore,  that  no  acts  in  which  they  participate,  and  which  ought 
to  be  transacted  in  a  particular  manner  or  under  particular  arrange- 
ments, will,  as  between  themselves  and  the  company,  be  binding 
upon  the  latter."  It  is  submitted  that  this  contention  is  correct, 
subject  to  these  qualifications,  viz., — (1.)  the  absence  of  a  directory 


'  Always  provided  that  the  question  is 
really  cue  of  form,  not  of  poAver.  This 
caution  must  be  very  carefully  rcnieni- 
bcrej,  see  CnrVmclVs  Case,  9  Ch.  69], 
wlieii'  the  ini'nilierwas  luible,  not  because 
of  informality,  but  because  of  the  absence 
of  the  power. 

-  Vi'f  A'liiihi-Jhnniliinii  Steam.  JS'av.  etc., 
fit,,  WitUrr'a  Ckac,  G  Kc).  30.  Conijiare 
Yr/lavil's  Cns,;  5  D.  G.  &  Sm.  395. 

■■'  Does  this  hold  wlien  tho  person  is 
mei'cly  cognisant  of  tho  want  o(  the  i'or- 
nuxlity  ancl  is  not  in  such  a  position  that 
he  can  compel  its  obseivnnce  ? 

■•  Cromford,  tCc. ,  llji.  t'u.  v.  Laccij,  3  Y. 


&  J.  SO ;  Yorlc  Tramways  Co.  v.  WiZlows, 
8  Q.  B.  D.  685  ;  Umvard  v.  I'atcnt  Imnj 
Co..  38  C.  D.  156,  170-1.  Compare  Se 
Jfil/a-s  Dale,  d-c,  Lime  Co.,  31  C.  D. 
•211. 

»  Phosphate  of  Lime  Co.,  Austin's  Case, 
2-1  L.  T.  (N".  S.)932. 

"  See  jVeivcaMle  Marine  Iiis.  Co.,  ex 
jmric  Brou-n,  19  Beav.  97,  and  ex  parte 
Ilcnihrson,  19  Beav.  107  ;  Simnsea  Dock 
Co.  v.  Levien,  20  L.  J.  (Ex.) 447  ;  British 
I'rcvident  Ass.  Go.  v.  Norton,  3  N".  E. 
147,  9  Jur.  (N.  S.)  1308',  and  cases  in 
the  last  two  notes. 
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formality  cannot  be  set  up  by  an  official  who  was  in  a  position  to 
see  to  its  due  observance  as  a  defence  to  invalidate  a  transaction 
whereby  he  has  incurred  liability;  ^  (2.)  the  absence  of  the  formality 
will  not  destroy  a  right  acquired  by  an  official  for  good  considera- 
tion, the  formality  not  being  imperative,  nor  by  its  absence 
avoiding  the  transaction." 

Thirdly.  Examples  of  Contractu.  Contracts— 

240.  When  any  transactions  of  a  corporation  ought  to  be,  but  effect  of  non- 
are  not,   accompanied   with   certain   formalities,  such  °i;^g^7orv™  ° 
formalities  being  directory  only  and  not  essential,  such  formalities. 
transactions  will  be  binding  upon  the  corporation  as 
regards  persons   dealing  with   it   not   having   notice, 
express  or  implied,   of  the  need  of  the  formality  in 
question. 

A  leading  case  at  Common  Law  is  Royal  Bvltislt  Bank  v.  Royal  Britisli 
Tiirquand.^  By  the  deed  of  settlement  of  a  joint-stock  company  ^urouand 
the  directors  were  authorised  to  borrow  under  the  common  seal  of  (^^  's.s^ai  at 
the  company  such  sums  as  should  from  time  to  time,  by  a  resolu-  1^^- 
tion  passed  at  a  general  meeting  of  the  company,  be  authorised  to 
be  borrowed,  not  to  exceed  a  certain  sum.  At  a  general  meeting 
the  directors  were  authorised  to  borrow  such  sums  and  at  such 
interest  and  for  such  periods  as  they  might  deem  expedient,  in 
accordance  with  the  provisions  of  the  deed  of  settlement  and  the 
Act  of  Parliament.  The  directors  having  borrowed  £1000  on 
bond  under  the  common  seal  of  the  com]Dany,  it  was  held  that 
the  company  must  repay  the  amount,  whether  the  resolution  was 
or  was  not  a  sufficient  authority  to  the  directors  to  borrow,  for 
though  parties  dealing  with  joint-stock  companies  are  bound  to 
take  notice  of  any  limitation  of  the  authority  of  the  directors 
in  the  deed  of  settlement,  yet  where  the  directors,  as  in  this  case, 
have  power  to  borrow,  the  lenders  of  the  money  have  a  right 
to  presume  that  the  company,  which  put  forward  their  directors 
as  authorised  to  borrow,  have  taken  every  step  requisite  to 
empower  them  to  do  so.  The  decision  was  based  upon  the  short 
ground  that  apart  from  any  question  as  to  the  validity  or  suffici- 
ency of  the  resolution,    or  even  as  to  the   existence  of  such  a 

'  Last  note.  mortgaged  the  company's  property  with- 

-  Murray  v.  Bush,  L.  R.  6  H.  L.  37  ;  out  first  calling  an  extraordinary  meeting 

Wright  v.  Horton,  12  App.  371.  of  the  shareholders,  as  ought  to  have  been 

3  6  E.  &  B.  327,  25  L.  J.  (Q.  B.)  317.;  done,  and  the  shareholders  did  not  sub- 

Golonial  Bank  of  Australia  v.   WUlaii,  sequently  ratify,   it   was   held  that  the 

L.  R.  5  P.  0.   417.     So  in  lie  Tyson'n  lender    was   justified  in    assuming  the 

liee/Cu.,  Ex  parte.  Holmes,  3  W.  W.  &A.  meeting  to  have  been  called,  and  that  he 

B   (Victoria)  162,  where  the  directors  of  could  recover. 
a  mining  company  borrowed  money  and 
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resolution,  the  company  was  liable  to  persons  dealing  bond  fide 
with  the  directors,  not  knowing  that  the  latter  were  exceeding 
their  powers. 

Prince  of  Wcdes  Life  Ass.  Co.  y.  Harding'^  is  very  similar. 
The  deed  of  settlement  of  the  plaintiff  company  provided  that 
"  the  common  seal  shall  not  be  affixed  to  any  policy  except  by  an 
order  signed  by  three  directors  and  countersigned  by  the  manager." 
The  seal  was  affixed  to  a  policy  without  the  order  first  obtained, 
but  in  other  respects  in  accordance  with  the  deed  of  settlement. 
It  was  held  that  this  provision  was  directory  merely,  and  that  con- 
sequently such  policy  was  not  void,  the  assured  having  been  bond 
fide  ignorant  of  the  informality. 

Re  AthencBum  Life  Ass.  Soc.,  ex  parte  Eagle  Co.'''  is  the  leading 
decision  in  Chancery.  This  was  a  claim  against  the  AthencBUVi 
Life  Ass.  Soc.,  on  account  of  an  agreeriient  by  the  directors  to 
grant  a  policy — not  one  actually  granted.  In  the  course  of  his 
judgment,  Page-Wood,  V.-C,  pointed  out  clearly  the  principle  upon 
which  these  decisions  depend.  "  There  is  no  doubt  an  important 
distinction  to  be  drawn,  and  it  is  drawn  in  the  case  of  the  Royal 
British  Bank  v.  Turquand,  between  that  which  on  the  face  of  it  is 
manifestly  imperfect  when  tested  by  the  requirements  of  the  deed 
of  settlement  of  the  company,  and  that  which  contains  nothing 
to  indicate  that  those  requirements  have  not  been  complied  with. 
Thus  where  the  deed  requires  certain  instruments  to  be  under 
the  common  seal  of  the  company,  every  person  contracting 
with  the  company  can  see  at  once  whether  that  requisition  is 
complied  with,  and  he  is  bound  to  do  so ;  but  where,  as  in  the  case 
I  have  last  referred  to,  the  conditions  required  by  the  deed  consist 
of  certain  internal  arrangements  of  the  company — for  instance, 
resolutions  of  meetings  and  the  like — if  the  party  contracting  with 
the  directors  find'  the  acts  to  be  within  the  scojje  of  their  poivers 
lender  the  deed,  he  has  a  right  to  assume  that  cdl  such  conditions 
have  been  complied  with.  In  the  case  last  supposed,  he  is  not 
bound  to  inquire  whether  the  resolutions  have  been  duly  passed  or 
the  like,  otherwise  he^  would  be  bound  to  go  further  back,  and  to 
inquire  whether  the  meetings  have  been  duly  summoned,  and  so 
ascertain  a  variety  of  other  matters,  into  which,  if  it  were  neces- 
sary to  make  such  inquiry,  it  would  be  impossible  for  the  company 
to  carry  on  the  business  for  which  it  is  formed."  ° 

So  the  Supreme  Court  of  New  York  and  of  others  of  the  States 


'  E.  B.  &E.  ]s;!,  27  I,.  J.  (Q.  B.)1;!17. 
Cdiaparo  Hank  of  l/iiilcil  ,Sliilrs  v.  J'and- 
ritlijc,  12  Wlient.  (jJ  ;  Xnhrid-ic  v.  CVcir- 
linid,  dr.,  JUL  Co.,  23  How,  381  ; 
Mahony  v.  Jiast  Uohiford  Minimi  Co., 
L.  R.  7  H.  L.  869. 


'  -1  K.  &  J.  549,  560-1  ;  27  L.  J.  (Ch.) 
820  ;  Gordon  v.  Sea,  Fire,  A-c,  Co.,  1  H. 
&N.  599,  26  L.  J.  (Ex.)  202. 

^  Comparo  the  same  iudee  in  5  Eq. 
322-3. 
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has  repeatedly  decided  to  the  same  effect.  "  Third  parties  dealing  the  United 
with  a  corporation  are  bound  to  know  the  law  ;  that  is,  they  are 
bound  to  take  notice  of  the  extent  of  its  powers,  but  they  have  a 
right  to  assume,  in  the  absence  of  any  thing  suggesting  inquiry, 
that  it  has  proceeded  regularly  in  the  execution  of  its  powers.  "  ^ 
And  in  the  same  judgment  it  is  laid  down :  "  It  is  not  necessary  to 
inquire 'or  decide  whether  the  acts  of  the  defendant  were  author- 
ised or  ratified  by  a  vote  of  the  stockholders  in  accordance  with  the 
provisoes  of  the  said  section  of  the  Ohio  General  Statutes,  if  the 
defendants  had  the  general  power  to  make  the  guarantees;  for 
these  provisoes  were  intended  for  the  protection  of  the  shareholders, 
and  relate  rather  to  the  mode  or  manner  of  the  execution  of  the 
power ;  and  the  plaintiff  had  a  right  to  presume  that  the  defen- 
dant had  done  its  duty,  and  had  proceeded  regularly  in  the 
execution  of  the  power.'' 

Fourthly.  Transactions  other  than  Contracts. 

Next  to  be  considered  are  directory  formalities  as  affecting  the  Directory 
validity  of  proceedings  of  corporations  other  than  contracts.  relating  to 

First.  There  are  certain  matters, — for  instance  torts  and  crimes,  °*®'^  matters, 
and  perhaps  some  others, — with  respect  to  which  no  questions  as 
to  formalities  can  arise.     As  already  seen,  the  chief  of  formalities, 
sealing,  cannot  affect  the  corporate  liability  in  such  cases. 

Secondly.  Another  class  relate  to  the  acquisition  or  transfer  of 
interests  in  the  shares  or  stock  forming  the  capital  or  the  other 
rights  in  the  corporate  property  and  privileges  constituted  by 
membership.  Many  of  these  are  imperative.  But  some  are  merely 
directory;  and  when  such  they  maj'  be  waived  by  the  consent 
of  all  parties.  Thus,  where  a  company's  deed  of  settlement 
provided  that  twenty  -  one  days'  notice  should  be  given  to  the  Notice  of  calls, 
shareholders  who  were  in  arrear  of  calls,  and  that  if  payment 
were  not  made  within  such  time  the  directors  might  then  declare 
the  shares  forfeited  ;  and  the  directors  sent  a  notice  saying  that 
certain  shares  would  be  forfeited,  if  payment  were  not  made  within 
twenty-one  days,  instead  of  actually  waiting  till  the  expiration  of 
this  time  and  then  forfeiting  the  shares,  and  there  was  no  further 
express  forfeiture ;  three  years  afterwards  (the  shareholder  having 
acquiesced,  and  nothing  more  having  been  done)  this  was  held  good.^ 
This  case,  however,  probably  depends  upon  the  fact  that  both 
parties  concurred,  and  that  the  company  were  bound  by  their 
subsequent  acquiescence — it  would  seem  that  the  length  of  notice 

'  Connecticut  Mutual  Life  Ins.  Co.  v.  ^  Ee  Some   Counties,   tt-c,   Ass.   Co., 

Cleveland,  &c.,  MB.  Co.,  41  Barb.  8,  26,        Woollastmi's  Case,  4  De  G.  &  J.  437,  28 
27.  L.  J-  (Ch.)  721. 
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specified  as  a  condition  precedent  to  a  forfeiture  is  an  imperative 
requisite.'- 

Thirdly.  Others  relate  to  internal  matters  strictly  so  called—for 
instance  rules  by  governing  bodies  for  their  own  guidance,  prelimi- 
naries to  the  making  of  calls  or  the  declaration  of  dividends,  and  so 
on.  The  regulations  perhaps  require  the  calling  of  meetings  either 
of  the  corporation,  or  of  its  officials,  or  the  giving  a  certain  length 
of  notice  before  certain  internal  acts  can  be  done.  Requisites  ot 
this  description  will  probably,  in  every  instance,  be  adjudged  to  be 
directory  merely,  not  prejudicing  innocent  parties, but  binding  those 
acquainted  with  them,  and  able  to  see  whether  they  are  observed. 

Fourthly.  Again,  as  in  most  joint-stock  companies,  persons 
who  have  agreed  to  become  members,  are  in  equity  if  not  at  law 
in  the  position  of  members,  although  not  actually  upon  the  list  of 
members,  it  follows  that  mistakes  in  the  registration  of  the  name  - 
or  the  address  ^  of  a  member,  can  in  no  degree  affect  the  question 
of  his  membership.  Nor  do  informalities  in  making  out  the 
memorials  or  other  lists  of  shareholders  required  by  statute,*  or  in 
numbering  the  shares,'^  or  entitling  the  register  book.'' 


What  for- 
malities are 
directory. 


(1)  Those 
relating  to 
internal 
affairs. 


2)  Formalities 
required  may 
not  he  essen- 
tial to  validity. 
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"What  formalities  will  be  considered  directory  as  between  a  cor- 
poration and  persons  having  dealings  with  it,  whether  immediately 
with  it  as  contracts,  or  only  of  such  a  kind  that  the  corporation  has 
control  over  or  is  otherwise  concerned  therein  as  with  respect  to 
shares,  cannot  be  positively  stated.  There  is  no  definite  rule 
which  will  always  act  as  a  test.  Therefore  such  formalities  can  be 
determined  only  by  the  light  of  existing  decisions. 

Perhaps,  as  one  general  rule,  it  may  be  stated  that  all  forma- 
lities are  such  which  relate  merely  to  the  internal  arrangements 
and  organisation  of  the  corporation. 

It  may  be  added,  as  a  second  general  principle,  that  where  the 
constating  instruments  provide  that  certain  transactions  shall  be 
entered  into  only  under  certain  circumstances  or  regulations,  or 
even  shall  be  valid  and  binding  only  when  done  or  concurred  in 
under  given  circumstances  or  retjulations — whether  these  take  the 


'  Sro  Corlrrell  v.  Vail  Dicnuji's  Land 
('»,,  26  L.  J.  (U.  r.)  203. 

-'  Yi'/land'.'i  Cilvp,  f,  De  G.  &  Sni.  39r.  ; 
aii'Virs  V.  JlnllrU,  11  Jl.  &  W.  461. 

■'  Jl'ilh  V.  Mill-rail,  i  Ex.  S43,  19  L.J. 
(K.x.)2U!i. 

■'  i'dirw  V.  Ifiiriliiift,  1  V.  H.  (N.  S..) 
:,:V.i,  26  L.  ,1.  (C.  ]'.)  107,  md  Udiderson 
V.  Hoijal  British  lUi.nIc,  26  L.  J.  (Q,  B.) 
112  ;  DiiniiH  v.  Roijal  Urilisli.  Haul-,  1 
H.  k  N.  6S1. 


*  East  Gloucestershire  My.  Co.  v.  Bar- 
fholomcir,  L.  E..  3  Ex.  15,  37  L.  J.  (Ex.J 
17  ;  c.v-  parte  Contract  Corp.,  3  Ch.  105  ; 
and  see  Be  Int.  Contr.  Co.,  Ind's  Case, 
L.  R.  7  Ch.  485.  Bnt  iu  Irish  Peat  Co. 
V.  Phillips,  1  B.  &  S.  598,  30  L.J.  (Q.B.) 
363,  an  allottee  whose  shares  were  not 
siieci'.icallj-  appropriated  and  uumhered 
was  liold  not  liable  to  pay  calls. 

"  Bain  v.  Whitehaven  By.  Co.,  3  H. 
L.  I.;.  1. 


DIEECTORY — EXAMPLES.  60S 

shape  of  formalities  or  not — if  such  circumstances  or  regulations 
are  matters  which  the  corporation   alone  possesses  the  adequate 
means  of  securing  the  due  and  stipulated  occurrence  or  observance 
of,  then  the  other  party  will  be  excused  from  looking  after  the 
same ;   and,  in  the   absence  of  notice  to  the   contrary,  he   will 
be  allowed  to  assume  that  the  corporation  has  provided  for  them. 
Thus  in  Wehh  v.  Com'rs  of  Heme  Bay}  debentures  were  issued  Webb  v. 
by  a  body  corporate  to  one  of  their  commissioners,  in  payment  of  ^om'rs  of 
bricks  supplied  by  him  for  the  purposes  of  the  Act.     The  statute 
constituting  the  body,  however,  enacted  that  no  person  being  a 
commissioner  should  enter  into  any  conti-act  under  the  Act.     It, 
was  nevertheless  decided  that  the  debentures  were  valid  in  the 
hands   of  a  transferee  for  value,  unacquainted  with  the  circum- 
stances under  which  they  were  originally  issued. 

Thirdly,  a  formality  will  be  directory  only  and  not  imperative 
unless  it  is  imposed  in  such  language  that  its  absence  actually 
(expressly  or  by  necessary  implication)  avoids  a  transaction ;  and 
if  this  is  wanting,  however  explicitly  the  formality  is  imposed,  the 
courts  themselves  will  not  avoid  the  transaction.^ 

The  difficulty  consists  in  the  application  of  these  rules,  and  the 
other  rules  and  principles  already  examined  in  this  section,  to 
special  circumstances.     It  seems  that  the  following  requisites  are  Examples. 
directory  merely : — 

1.  The  holding  of  meetings^  of,  and  the  passing  of  resolutions 
by,  the  individual  members,  or  a  particular  number  of  them,*  prior 
to  the  exercise  by  the  directors  of  their  powers  ;  ^  and  a  fortiori 
regulations  as  to  the  calling  and  holding  of  such  meetings  or  passing 
such  resolutions.^ 

2.  Unusual  conditions  as  to  requiring  the  direction,  whether 
verbal  or  in  writing,  of  particular  directors  or  other  officers,  prior 
to  affixing  the  corporate  seal-to  any  document.'^ 

1  L.  E.  5  Q.  B.  642.     Compare fijs^eft's  Cardigan  Ey.    Co.,  5  Eq.  316;   Nm-th 

Case,  2  J.  &  H.  306.  Sallenbeagle  Mining  Co.,  Knight's  Case, 

^  See  per  Jessel,  M.E.,  in  Re  Knowles'  2  Ch.  321 ;  the  judgments  of  the  Lords 

Mortgage,  6  C.  D.  566;  Wright  v.  Morton,  Jnstires  in  Land  Credit  Co,  of  Ireland, 

12  1pp.  371.  exparie  0-cerend,  Ourney,  and  Co.,  A  Ch. 

3  Howard  v.  Patent  Ivory  Co.,  38  CD.  460  ;  ex  parte  National  Bank,  14  Eq.507  ;                            , 

170;  Landowners  and  Indosure  Co.   t.  and  oompare  if  air  v.  ZZmatej/a  2'ea  Co.  , 

Ashford,  16  C.  D.  411.  1  Eq.  411. 

*  lie  Bomford  Canal  Co.,  24  C.  D.  86.  ^  Colonial    Bank    of  Aiistralasia    v. 

'  See  cases  at  law,  Royal  British  Bank  Willan,  L.  R.  5  P.  C.  417,  447. 

V.  Turqnand,  25  L.  J.  (Q.  B. )  317  ;  Agar  '  Bx  parte  Overend,  Gurney,  and  Co., 

V.  Athenaeum  Life  Ins.  Co.,  3  C.  B.  (N.S.)  4  Ch.  460  ;  Prince  of   Wales  Ins.   Co.  v. 

726,   27  L.  J.  (C.   P.)  96  ;  and  compare  Harding,  E.  B.  &  E.  183,  27  L.  J.  (Q.B.) 

North  Western  Ry.  Co.   v.  M'Michael,  5  297.       Compare     Hill     v.     Manchester 

Ex.  866,  20  L.  J.  (Ex.)  6,  and  Lowe  v.  W'works  Co.,  ."3  B.  &  Ad.  866  ;  Township 

L.  &N.  W.  Ry.  Co.,  18  Q.   B.   632,  21  of  Brock   v.  Toronto,   A-c,  Ry.   Co.,   17 

L.  J.  (Q.  B.;361.     Sec  cases  in  Chiiucerj',  Grant  (Upper  Can.    Chy.,    1870),    425, 

Atheiweum  Life  Ins.  Co.,  ex  parte  Eagle  where  a  bye-law  directed  that  mnnicipal 

Ins.  Co.,  i  K.   &  J.  549,  27  L.  J.  (Ch. )  debentures    should   be    signed   by    the 

829;    Fountaine     y.    Carmarthen    and  ''Reeve,"    and   it    was    held  that  the 
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3.  Special  regulations  as  to  the  signature  or  counter-signature  of 
particular  officers.^ 

4.  Preliminaries — such  as  the  issuing  of  formal  notices,  the 
publishing  of  advertisements  and  the  like— prior  to  meetings, 
and  regulations  relating  to  the  manner  of  conducting  such 
meetings.^ 

5.  Forms  to  be  followed  in  numbering  shares,  &c.,8  in  making 
out  lists  of  members,  or  in  keeping  the  books  of  the  corporation.* 

6.  Formalities  laid  down  for  the  appointment  of  directors  and 
other  officials ;  i.e.,  de  facto  directors  will  be  presumed  legally 
appointed,  and  so  on.^ 

SUB-SECTION   III. — ACQUIESCENCE   AND   WAIVEE. 

\Taiv  r  Directory  formalities  may  be  expressly  waived.     The  same  may 

be  done  impliedly.  In  both  cases  of  course  the  persons  waiving 
the  formality  must  be  competent  to  bind  the  others,  if  any,  con- 
cerned. The  general  subject  of  Ratification,  whether  as  such  or  in 
the  form  of  acquiescence,  laches,  or  waiver  will  be  examined  at 
length  in  Chapter  YII.  Here  it  will  suffice  to  observe  with 
respect  to  directory  formalities  that  their  absence  may  be  waived, 
that  informal  transactions  may  be  approved  by  acquiescence  or 
ratification,  by  parties  competent  to  act  on  behalf  of  a  corporation 
and  fully  cognizant  of  the  circumstances,  so  that  the  corporation 
and  all  persons  claiming  through  it,  will  not  subsequently  be  able 
to  set  up  the  want  of  the  formality  as  a  defence  to  claims. 

council  could  appoint  another  person  to  But  where  a  cheque  rlid  not,  on  the  face 
sign.  A  policy  of  insurance,  one  of  the  of  it,  purport  to  be  drawn  on  behalf  of 
conditions  of  which  requires  that  consent  the  companj',  the  company  were  not 
to  any  prior  or  subsequent  insm-ance  upon  liable  even  to  a  bmut  fide  holder  for  value, 
the  same  property  shall  bo  given  in  Srnrll  v.  Derbyshire,  d-c.,  lij/.  Co.,  9 
writing,  will  not  be  rendered  void  when  G.  B.  811,  19  L.  J.  (C.  P.)  371,  on  appeal 
the  agent  of  the  company  gives  such  con-  10  0.  1!.  910.  A  life  policy,  which  pro- 
sent  verbally,  and  the  insured  in  good  vided  that  it  should  not  be  in  force  till 
iaith  acts  upon  it,  Carrugi  v.  Atlantic  countersigned  by  the  agent,  was  invalid 
Fire  Ins.  Co.,  2  Amer.  567  ;  40  Ga.  13,=i.  till  so  countersigned,  even  though  the 
The  decision  was  on  the  ground  that,  agent  was  himself  the  party  insured, 
"this  is  an  attempt'  to  change  the  rules  Badger  v.  Ainer.  Popular  Life  Ins.  Co., 
of  evidence,  to  regulate  the  proceedings  4  Amer.  547,  103  Mass.  244  ;  Murray  v. 
of  the  courts — a  simjile  attempt  to  change  Bush,  L.  R.  6  H.  L.  37. 
the  mode  by  which  the  courts  should  -  Ik  Worcester  Com  Exchange  Co.,  3 
arrive  at  whether  there  has  been  a  ]ier-  De  G.  JI.  &  G.  180,  15  Jur.  960  ;  Clarke 
formance  or  breach  of  a  contract."  v.  Imperial  Gas  Co.,  4  B.  &  Ad.  315; 
'  Jllni.  V.  Sea,  Fire,  am!  Life  ln.s.  Founlainc  v.  Carmarthen  and  Cardiqan 
Sac.,  9  0.  B.  571,  19  L.  J.  (C.  P.)  305  ;  Bij.  Co.,  5  Eq.  316. 
Aggs  V.  Xirhuhon,  1  H,  &  N.  165  ;  25  '■<  See  ante,  pp.  288-291. 
L.  J.  (Ex.)  ;3I8;  I)ett\/I  v.  While,  L.  R.  •<  Daniel  v.  liopal  British  Bank,  1  H. 
•2  C.  P.  144.  Compinc  rnrce  of  Jrales  k  N.  681  :  Dossctl  v.  Harding,  1  0.  B. 
In.i.  Co.  V.  Harding,  uln  .suj.ra  ;  Al/ard  (N.  8.)  524,  26  L.  J.  (0.  P.)  io7  ;  Bain 
V.  lUnirnr,  15  0.  B.  (N.  S.')4i;8  ;  Bargafe  v.  Whitehaven  Bi/.  Co.,  3  H.  L  C  1 
V.  Nhorleidge,  5  H.  L.  C.  297,  24  L.  J.  5  /,>,■  County  /«s.  Co.,  5  Ch.  288  ; 
(Oil.)  457;  Jte  jVurwich  iarn  Co.,  cj;  Anderson  v.  Duke,  ,tc..  Mining  Co  1 
parte  JUgnold,  22  Hcav.  143,  25  L.  J.  Australian  Jurist,  161,  where  a  quorum 
(Cl,.)001 ;  lie  Strafions  Keeeulors,  1  Dc  ought  to  have  been  appointed,  but  was 
0.  M.  &  0.   576,  22   L.  J.   (Cli.)  194.  not,  and  the  company  was  held  liable. 
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Thus  in  Walton's  Gase^  the  seven  days'  notice  required  by  the 
charter  and  deed  of  settlement  of  a  bank  previous  to  any  proposed 
transfer  of  shares  was  held  to  have  been  dispensed  with  by 
universal  practice. 

To  the  same  effect  is  the  case  of  Bargate  v.  Shortridge,^  which  Bargate  v. 
is  a  leading  authority  on  this  point.     The  deed  of  settlement  of  a  °  ' 

banking  company  allowed  shareholders  to  dispose  of  their  shares 
upon  obtaining  "  the  consent  of  the  board  of  directors,"  which  was 
to"  be  testified  by  "  a  certificate  in  writing  signed  by  three  of  the 
directors."  During  the  whole  time  that  the  bank  carried  on  busi- 
ness a  managing  director  received  the  applications  for  sales  of 
shares,  consented,  and  signed  the  certificate  of  ''  consent,"  which 
was  afterwards  signed  by  two  other  directors,  but  was  never  signed 
by  the  three  assembled  as  a  board.  Shortridge,  a  shareholder, 
had  at  various  times  with  such  consents  sold  his  shares.  The 
directors  made  a  statutory  ireturn  to  that  effect.  The  company 
failed,  and  the  directors  passed  a  resolution  that  there  had  been 
no  valid  transfer  of  the  shares  of  Shortridge.  It  was  held,  how- 
ever, that  as  between  him  and  the  company  the  consents  given 
by  the  directors,  although  informal  and  irregular,  were  valid,  and 
that  they  could  not  afterwards  treat  Shortridge  as  a  member  of  the 
company. 

This  case,  indeed,  goes  farther  than  this,  for  it  was  a  creditor  of  Creditors  of 
the  company  who  was  attempting  to  get  his  debt  paid  by  process  aisVboundy 
against  a  shareholder,  and  the  decision  was  that,  as  the  company 
itself  was  estopped  by  its  acquiescence,  so  also  its  creditors  claiming 
through  it  were  barred  by  the  same  acquiescence.^ 

A  fortiori  an  official  may  be  similarly  bound  or  estopped,  as 
where  a  director  took  shares  in  new  capital  issued  under  a  resolution 
passed  and  confirmed  at  meetings,  the  interval  between  which  was 
thirteen  (and  not  fourteen)  days,  and  years  after  he  tried  to  get  off 
the  register.* 

These  decisions  and  the  principle  involved  therein  have  been 
approved  and  followed  in  Zahriskie  v.  Cleveland,  &c.,  RR.  GoJ'  and 
Bissell  V.  Gity  of  Jeffersonville.'^  In  the  former,  bonds  were  issued 
without  the  formality  of  general  meetings  as  required  by  statute. 
The  bonds,  however,  were  treated  by  the  company  as  good,  and 
the  plaintiff,  a  stockholder,  attended  various  meetings  where  they 
were  so  treated.     Subsequently  he  filed  his  bill  to  restrain  the 

1  Be  Royal   British  Bank,    Walton's  a  shareholder,  Bosanquet  v.  Shnrtridqe  i 
Oase,  26  L.  J.   (Ch.)   545,  and  see  the  Ex.  699.  ' 
cases  there  cited.                                                 ■•  Be  Millers  Vale,  &c.,  Limji  Co..  31 

2  5  H.  L.  C.  297,  24  L.  J.  (Ch.)  457.  C.  D.  211. 

^  In  fact  the  Court  of  Exchequer  had  *  23  How.  381,  397-8. 

decided  that  the  defendant  still  remained  "  24  How.  287,  300. 
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company  from  redeemiDg  any  of  the  bonds.  But  the  Supreme 
Court  of  the  United  States  held  that  he  at  least  was  estopped 
from  contesting  their  legality ;  and  as  to  Bargate  v.  Shortridge 
they  said  :— "  This  principle  does  not  impugn  the  doctrine  that  a 
corporation  cannot  vary  from  the  act  of  its  creation,  and  that  persons 
dealing  with  a  company  must  take  notice  of  whatever  is  contained 

in  the  law  of  its  organization But  the  principle  includes 

those  cases  in  which  a  corporation  acts  within  the  range  of  its 
general  authority,  but  fails  to  comply  with  some  formality  or  regu- 
lation which  it  should  not  have  neglected  but  which  it  has  chosen 
to  disregard." 

As  illustrating  the  principles,  both  as  to  acquiescence  and  as  to 
the  necessity  for  officials  to  see  to  formalities  which  concern  their 
M'lrrayv.  own  acts,  may  be  mentioned  Murray  v.  Bush}  The  case  also 
shows  the  difficulty  of  applying  the  law  to  circumstances  such  as 
were  there  involved.  The  original  decision  was  reversed  by 
Hatherley,  L.  C,  and  though  the  reversal  was  upheld  it  was  only 
by  the  fact  .that  the  law  lords  were  equally  divided.  A  company 
being  in  difficulties,  and  disputes  having  arisen,  it  was  determined 
to  admit  new  directors.  Bush,  one  of  the  existing  directors, 
agreed  to  transfer  his  shares  to  an  incoming  director,  and  in  pur- 
suance of  such  agreement  a  deed  of  transfer  was  executed  by  both, 
but  the  transferee  did  not  execute  a  deed  of  covenant  as  required 
by  the  deed  of  settlement.  Romilly,  M.  R.,  on  the  winding  up  of 
the  company,  held  Bush  to  be  still  liable  upon  the  shares,  and 
placed  his  name  on  the  list  of  contributories.- 

^  Re  Agriculturist  Cattle  Ins.  Co.,!,. 'R..  the   director,    who  makes   the   trausfer, 

6H.  L.  37,  6  Ch.  246,    The  judgments  in  does  not  follow  the  form  prescribed  by 

the  different  cases  arising  out  of  the  wind-  the  Act  of  Parliament  in  that  very  case, 

ingnp  of  this  company  are  simply  irrecon-  and  when,  by  reason  of  the  omission  so 

cilable. — See  Spacbmmi  v.  Hvaiis,  L.  R.  to  do,    the    transferee    becomes   in  no 

3  H.  L.  171  ;  and  iJcr  Oiffard,  L.  J.,  in  respect  bound  by  the  deed  of  settlement, 

]>ixon's  Case,  5  Ch.  79.  the  execution  of  which  was,  by  the  rules 

-  He  said  (6  Ch.  255  n. ) : — "  It  is  true  of  the  society,  prescribed  as  a  preliminary 

thattherearemanycasesin  which  the  nn-  condition  to  his  becoming  a  member  of 

due  neglect  of  forms  by  directors  has  not  the  company." 

invalidated  a  bond  fide  transfer  of  shares  ;  From  this  judgment,  as  an  exposition 

but  so  far  as  I  havo  observed   this  has  of    law,    tlie    Lord    Chancellor   did   not 

always  been  in  cases  between  strangers,  dissent,  but  he,  nevertlieless,  discharged 

who  had  not  the  power  to  compel  the  the  order  of  the  iMaster  of  the  Rolls,  upon 

directors  to  observe  the  proper  forms,  or  the  grounds   partly  of  lapse  of  time,  and 

in   cases   where  they   were  ignorant  of,  of  the  acquiescence  of  the  shareholders 

and  had  no  means  of  ascertaining,  the  i»  the  transaction,   partly,   that  it  was 

informality  which  had  been  committed.  the  duty  soluJy  of  the  remaining  directors 

But  the  case  is  very  diilercnt  when,  as  to  see  "to  tlie  execution  of  tne  deed  of 

here,  the  transfer  is  by  a  director  him-  covenant  by  the  transferee.     Upon  this 

self,  whose  object  is  to  retire  from  the  latter  point  his  Lordship  observed  (ti  Ch. 

company,  and  who  has  the  power  to  see  203-4) :  "  It  is  quite  true  that  Mr.  Bush 

that  everything  is  done  according  to  due  Mas  a  director  when  he  dealt  with  the 

regularity,  and  still  more  different  when  shares,but  when  ho  parted  with  his  shares 

the  transfer  is  made  to  another  person  he  was  no  longer  a  director  or  shareholder, 

acting  as  director  of  the  company  ;  and  and  .ho  had  no  control  over  the  matter 

it  is  something  more  than  fonu  when  beyond  having  the  right  to  file  a  bill 
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SECTION  III. — IMPERATIVE  FORMALITIES. 


These  are  requisites  of  form  of  such  a  descriptiou  that  they  are 
part  and  parcel  of  the  transaction  in  question — of  its  "  essence," 
not  one  of  its  "accidents."  It  may  be  doubted  whether  any 
matter  thus  essential  can  fairly  be  put  under  the  head  of  formali- 
ties, strictly  so-called.  Without,  however,  determining  this  logical 
question,  it  is  undoubted  that  there  are  in  certain  cases,  and  with 
respect  to  certain  transactions,  various  requisites  more  or  less  in 
the  nature  of  formalities  which  must  be  duly  observed,  or  the 
transaction  contemplated  is  not  valid.  The  following  are  the  chief 
of  these : — 

I.  Conditions  precedent. — These  ex  vi  termini  are  not  formali- 
ties, but  it  is  well  to  mention  them,  both  to  separate  them  from  pure 
formalities  and  also  to  remember  their  connection  with  the  present 
subject.^ 

II.  Personal  conditions. — These  are  requisites,  usually  in  the 
nature  of  disabilities,  as  to  the  persons  by  or  with  whom  trans- 
actions, generally  contracts,  may  be  made.  Ernest  v.  Nicholls,"  is 
a  case  in  point.  There  the  actual  decision  of  the  House  of  Lords 
was  that  the  contract  sued  on,  being  made  with  a  director,  was 
void  under  7  &  8  Vict.  c.  110,  s.  29. 

III.  Requirements  as  to  evidence. — When  such  rfequirements 
exist,  whether  at  Common  Law  or  by  statute,  then  in  their  absence 
the  transaction  affected  thereby  cannot  be  enforced.  Whether  it 
will  be  good  at  all  will  depend  on  the  question  whether  the 
requirement  is  so  expressed  as  to  be  merely  one  relating  to  the 
evidence,  or  as  to  strike  the, transaction  with  absolute  nullity  if  it 
be  not  observed.^ 

IV.  Sealing. — This,  the  great  essential  of  corporate  proceedings, 
has  already  been  considered. 

V.  True  imperative  formalities. — Having  separated  the  above 


Imperative — 
meaning  of. 


Matters 
resembling 
imperative 
formalities. 

I.  Conditions 
precedent. 


II.  Personal 
conditions. 


III.  Evidence. 


The  persons  who  were  to  see  that  within 
a  month  the  deed  was  executed  were  the 
directors  of  the  company,  and  the  duty 
of  seeing  the  deed  executed  was  thrown 
upon  them,  and  not  upon  Mr.  Bush." 
Compare  the  facts  and  decision  in  Kiii- 
lingv.  Todd,  3  C.  P.  D.,  350. 

But  it  is  submitted  that  the  questions 
to  be  settled  in  this  and  similar  cases 
were,  and  ai-e, — first,  whether  a  director 
proposing  to  retire  from  a  company,  is 
or  is  not  bound  to  see  to  the  performance 
of  the  proper  formalities,  and  has  or  has 
not  thrown  upon  him  the  duty  of  doing 
all  that  he  can  do  to  secure  their  due 
observauce ;  secondly,  which  was  a  special 


point  here,  whether  when  there  is  a 
transfer  to  another  official,  it  is  not  a 
part  of  that  official's  contract  to  see  to 
the  formalities  ;  and  thirdly,  whether, 
failing  these,  he  ceases  to  be  a  share- 
holder. 

'  See  Tuitso's  CaSe,  4  C.  D.,  774  ;  ex 
parte  British  Nation  Life  Ass.  Assoc  8 
C.  D.  679.  ■' 

2  6  H.  L.  C.  401 ;  Re  Cardiff  Preserved 
Coal,  &c.,  Co.,  32  L.  J.  Ch.  154.  See 
contra,  Webb  v.  Com'rs.  of  Heme  Bav 
L.  R.  0  Q.  B.  642.  •^' 

3  See  for  example  the  difference  be- 
tween section  3  and  section  17  of  the 
Statute  of  Frauds. 
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FORMALITIES. 


1.  Express 
formalities. 


2,  Destruction 
of  rights. 


four  groups  of  matters,  there  remain  many  regulations  and  provi- 
sions whicli  must  be  put  under  the  head  of  "  requisites  "  or  "  for- 
malities." They  will  be  instituted  either  by  general  Acts  of 
Parliament,  or  by  private  constating  instruments.  Many,  the 
greater  number,  will  be  merely  directory.  But  some  undoubtedly 
are  imperative,  obligatory,  or  essential — which  of  them  are  so  ? 

241.  First. — Foraialities  expressly  declared  to  be  imperative 

are  so. 

This  is  clear.  If  it  be  positively  provided  that  certain  formali- 
ties must  be  observed — that  a  contract  can  be  entered  into  only  in 
a  certain  mode,  or  subject  to  certain  conditions,  it  follows,  even  in 
the  absence  of  any  positive  enactment  that  contracts  of  a  contrary 
form  are  void,  that  such  will  be  invalid.^  It  makes  no  difference 
how  gross  may  be  the  dishonesty,  how  great  the  hardship,  if  a 
requisite  be  imperative  it  must  be  duly  observed,  or  the  parties 
will  not  be  bound.  "  Certainly  this  case  is  the  strongest  I  ever  met 
with  of  a  company  declining  to  perform  honestly  that  which  has 
been  so  strictly  and  honestly  fulfilled  up  to  a  certain  time  in  pur- 
suance of  one  of  those  arrangements  which  are  generally  supposed 
to  be  binding  on  mankind."^ 

242.  Secondly. — Formalities  relating  to  the   destruction  of 

rights  are  imperative. 

This  rule  seems  quite  established.  Whenever  circumstances  are 
set  forth  which  will  justify  the  destruction  of  existing  rights,  the 
actual  existence  of  such  circumstances,  and  the  due  performance 
of  all  other  matters  incidental  thereto,  and  to  the  formal  destruc- 
tion of  such  rights,  will  be  strictly  scrutinised.  "It  was  the 
established  rule  of  the  Court  of  Chancery  and  of  the  Courts  of 
Common  Law  that  no  forfeiture  of  property  could  be  made  unless 
every  condition  precedent  had  been  strictly  and  literally  complied 
with.  A  very  little  inaccuracy  is  as  fatal  as  the  greatest.  Here 
the  notice  is  inaccurate.  It  is  therefore  bad,  and  the  forfeiture 
invalid."^ 

Accordingly,  in  the  following  cases  forfeitures  of  shares  have  been 
held  invalid,  namely — where  a  nine  days'  notice  was  given  and  the 
rules  of  a  cost-book  mining  company  required  ten  days  ;*  where  the 


'  Honwrsham  >•.  D'olrcrhampton 
W'irods  Co.,  6  Kxch.  137,  '20  L.  ,1.  Ex. 
193  ;  Lcuminslcr  Canal  Co.  v.  Slircu-slniry, 
Ar.,  Ilij.  Co.,  3  K.  &  J.  1154,  20  L.  .T.  cii. 
764.  Compare  Hamhro'  v.  Hull,  tCr., 
Fin:  Ins.  Co.,  3  H.  &  N.  789,  28  L.  J. 
Ex.  62.  Mayor,  Ac,  of  Richmond  v. 
mwards,  9  Vict.  1!.  L,,18S3,  348. 

-  Per  Pago  Wood,  V.  -C,  3  K.  &  J.  671. 


3  Per  James,  L.  J.,  5  C.  D.  694. 

■•  Walson  V.  Eairs,  23  Beav.  294  ; 
CockereU  v.  Van  Die.men's  Land  Co.,  1 
C.  11  N.  S.  732,  26  L.  J.  C.  P.  203. 
Compare  as  to  what  is  uecessai-y  or  suffi- 
cient I'ov  a  forfeiture,  Giles  v.  Eutt,  3 
Ex.  18  ;  Cah-hpole  v.  Ambergate.  Ry.  Co., 
1  E.  &  B.  Ill,  22  L.  ,T.  Q.  B.  35  ; 
Birmingham,   .Cr.,  Pt.y.    Co.  v.  Locke,  1 
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directors  who  made  a  call  and  ■who  subsequently  declared  a  for- 
feiture for  non-payment  had  not  been  properly  elected  ;^  where 
interest  was  claimed  from  the  date  of  the  call,  instead  of  the  day 
fixed  for  payment  f  where  there  were  only  four  directors  and  the 
articles  required  five  f  where  a  supplemental  notice  was  not  given 
to  a  defaulting  shareholder.* 

These  were  cases  of  forfeiture  of  shares.  Most  of  the  reported  Questions  as 
examples  coming  under  and  illustrating  the  proposition  are 
instances  of  this  kind.  The  decisions  are  not  altogether  reconcile- 
able  as  to  the  circumstances  which  (1)  will  justify  a  forfeiture,^  or 
(2)  will  amount  to  valid  forfeiture.^  Apparently,  however,  if  there 
is  really  a  power  to  forfeit,  and  there  has  been  a  substantial  and 
bond  fide  though  informal  attempt  to  exercise  it,  and  both  parties 
have  acquiesced,  the  forfeiture  is  complete.'^ 

The  member  may,  in  any  case  of  an  informal,  but  bond  fide, 
forfeiture,  either  put  the  corporation  to  the  strictest  exercise  of 
the  power,  and  if  so,  the  forfeiture  will  not  be  valid,  unless  not 
only  all  the  formalities  of  the  act  of  forfeiture  be  duly  observed, 
but  also  all  the  preliminary  circumstances  and  conditions  leading 
up  to  the  forfeiture  have  happened  modo  ao  forma ;^  or, 
he  may  waive  the  informality  and  submit  to  the  forfeiture 
in  which  case  the  forfeiture  will  be  good,  and  the  company 
and  those  representing  it  will  afterwards  be  unable  to  set  up  the 
informality.' 

243.  Thirdly. — Formalities  imposed  in  terms  which  on  the  3.  When  the 
whole  are  mandatory,  whether  positive^°  or  negative^^  mandafory. 
are  generally  imperative,  and  always  so  when  imposed 
by  the  supreme  legislature.^^ 

Q.  B.   256  ;  Graham  v.    Van  Diemen's  i  Eq.  236. 

Land  Co.,  1  H.  &  N.  .nil,  26  L.  J.  Ex.  i"  For  ilhistrations  of   what  will  he 

73  ;  pp.  320-2.  construed    mandatory     provisions,    see 

1  Garden  Gully  Mining  Co.  v.  McLis-  the  cases  relating  to  registration  of 
ter,  1  App.  39.  charges,  such  as  Liverpool  Borough  Bank 

2  Johnson  v.  Lyttle's  Iron  Agency,  5  C.  v.  Turner,  2  De  G.  F.  &  J.  502,  and 
D.  687.  Keith  v.  Burrows,  1  C.  P.  D.  722 ;  Harlen 

3  Bottomlcy's  Case,  16  C.  D.  681.  v.  Phillips,  23  C.  D.  14,  as  to  proxies. 

■*  New  Chile  Gold  Mining  Co.,  45  C.  Q.  "  "  A  clause  is  directory  when  the  pro- 

598.  visions  contain  mere  matter  of  direction 

*  See  Sweny  v.  Smith,  7  Eq.    324  ;  and  nothin<r  more  ;  hut  not  so  when  they 

Sloclcens  Case,  3  Ch.  412  ;  Count  Pahlen's  are  followed  by  words  of  prohibition  " — 

Case,  9  Eq.  107  ;  the  eases  in  the  House  jier  Taunton,  J.,  in  Pearee  v.  Morrice,  2 

of  Lords,  post,  pp.  628-9  ;  and  the  notes  A.  &  E.  96. 

following.  '-  Henning  V.  United  States  Ins.  Co.,  4 

^  See  Gower's  Case,  6  Eq.  77  ;  and  last  Amer.  332,  ante,  p.  539;  Kerr  v.  Corpora- 
note,  tion  of  Preston,  6  C.   D.   463  ;  Hunt  v. 

7  Sec  ante,  pp.  321-2.  Winihlcdon  Local  Board,  3  C.  P.  D.  208. 

8  Garden  Gully,  ikc..  Mining  Co,  y.  Compare /orfere  v.  S.  E.  Ily.  Co.,  6  De  G. 
McLister,  1  App.  39.                                     ,  M.  &  G.  270,  274-5  ;  Kipling  v.  Todd, 

3  See  Austin's  Case,   24  L.  T.  932  ;      3  C.  P.  D.  350. 
Knight's  Case,  2  Ch.  321  ;  Lyster's  Case, 
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FORMALITIES. 

This  statement  perhaps  does  not  much  simplify  matters  or 
otherwise  assist.  But  probably  it  cannot  be  expressed  in  more 
definite  or  positive  language.  The  latter  part  of  it  seems  estab- 
lished. The  Courts  apparently  incline  to  construe  statutory 
provisions  of  this  description  somewhat  strictly,  and  therefore  to 
hold  a  formality  directed  by  the  legislature  to  be  imperative,^ 
which  if  prescribed  by  ordinary  individuals  and  corporations,  would 
be  directory  merely. 

Thus,  if  the  legislature  empowers  a  county,  town,  or  other  like 
corporation  to  take  certain  proceedings,  e.g.,  issue  bonds,  but 
requires  as  a  preliminary  that  the  assent  of  the  voters,  ratepayers, 
&c.,  shall  first  be  obtained,  then  this  requisite  is  essential,  and  the 
absence  of  it  will  void  the  proceedings  even  as  against  innocent 
third  parties.^  Consequently,  where  a  statute  authorised  the  issue  of 
county  bonds,  after  submitting  certain  questions  to  the  people  of  the 
county  to  be  voted  on,  and  the  bonds  were  issued  by  the  county 
of  its  own  motion  and  without  submitting  the  question  to  the 
voters,  the  bonds  were  void  even  in  the  hands  of  bond  fide 
holders.* 

A  similar  decision  was  given  in  Leavensivorth,  dx.,  RR.  Co.  v. 
County  Court  of  Flatte  County.^  This  case  depended  on  the 
construction  of  the  plaintiffs  act  of  incorporation,  one  section  of 
which  gave  the  County  Court  a  general  power  to  subscribe  stock, 
but  by  another  section  this  power  was  expressly  limited  and  made 
subject  to  the  provisions  of  the  general  railroad  law  then  in  force 
which  provided  that  the  County  Court  "may  for  information  cause 
an  election  to  be  held  to  ascertain  the  sense  of  the  tax-payers"  as 
to  such  subscription.  No  such  election  was  held  or  directed;  and 
the  subscription  was  held  invalid. 

But  in  the  United  States,  as  here,  it  is  settled  beyond  doubt 


notmafdatory.  ^^^^'  ^^)>  ^^  ^he  Statutory  regulations  are  not  conditions  precedent, 
but  formalities,  and  (2),  if  the  language  appointing  these  is  not 
clearly  mandatory,  the  formalities  will  be  not  imperative  but 
directory ;  and  consequently  third  parties  will  be  under  no  neces- 
sity of  seeing  that  they  are  fulfilled,  in  the  absence  of  notice  to 
the  contrary.  Thus  if  the  legislature  provides,  in  addition  to 
obtaining  a  vote,  holding  meetings,  &c.,  certain  formalities  as  to 


'  See,  for  exam-p\c,Freiid  v. Dennett,  27 
L.  J.  C.  P.  314  ;  ante,  p.  ii39. 

-  As  to  iiinooeiit  parties,  see  Marsh  v. 
Fulton  County,  10  Wal).  IJ76,  where  bonds 
wrongly  issued  were  held  void  in  the 
hands  of  innocent  holders  for  value,  oven 
though  the  persons  issuing  them  had 
subsequently  attempted  to  ratify  the  in- 
valid issue. 


Sicilies  V.  FranUin  Co.,  8  Amer.  87; 
48  Jlo.  167.  But  such  defect  may  be  cured 
by  a  statute  which  authorises  the  county 
to  take  up  the  void  bonds,  and  issue  new 
ones  instead  thereof— as  to  which  see 
Barton  County  v.  Walser,  47  Mo.  189  • 
City  V.  Lamsmi,  9  Wall,  477  ' 

•*  42  Mo.  171. 
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time,  place,  or  manner  of  obtaining  such  vote,  &c.,  these  addi- 
tional requisites  will — at  least  as  regards  innocent  parties — be 
deemed  discretionary,  provided  the  vote  has  been  de  facto  taken, 
the  meeting  held,  &c. 

The  leading  case  is  a  decision  of'  the  Supreme  Court  of  the 
United  States,  Gom'rs  of  Knox  County  v.  Aspimuall}  The 
legislature  of  Indiana  authorised  Knox  County  to  subscribe  for 
stock  in  the  Ohio,  &c.,  Eailroad  Company,  on  condition  that  a 
majority  of  the  voters  of  the  county  decided  in  favour  of  such  sub- 
scription at  an  election  to  be  held  for  such  purpose.  An  election 
was  held,  a  majority  thereat  agreed,  and  the  commissioners  made 
the  subscription,  and  issued  and  delivered  bonds  in  payment 
thereof.  The  bonds  not  being  paid,  a  suit  was  brought  to  compel 
payment.  The  suit  was  resisted  on  the  ground  that  there  was  a 
want  of  authority  to  execute  the  bonds,  because  there  was  an 
omission  to  comply  with  the  requirements  of  the  statute  in 
respect  of  notices  to  be  given.  But  the  Court  unanimously  and 
unhesitatingly  overruled  the  objection  and  upheld  the  bonds. 

A  recent  United  States  case  is  a  decision  of  the  Supreme  Court 
of  Missouri.  Here  county  bonds  were,  by  act  of  the  legislature, 
authorised  to  be  issued  upon  a  vote  of  the  people  "  specifying  the 
amount,"  and  the  bonds  were  issued  upon  a  vote  which  omitted  to 
''  specify  the  amount."  This  circumstance  was  deemed  an  irregu- 
larity merely  and  was  not  sufficient  to  invalidate  the  bonds." 

Frequently  in  statutes  are  found  the  expressions  " it  shall"  or  Construction 
"  it  may  be  lawful "  and  the  like  in  reference  to  jurisdiction  created 
or  authority  given  by  such  statutes.    The  canons  of  interpretation 
as  to  these  expressions  are  thus  enumerated  by  the  House  of  Lords 
in  Julius  V.  Bishop  of  Oxford :  ^ —  ■ 

1.  The  natural  meaning  of  these  words  is  permissive  and  enabling 
only,  and  of  themselves  they  merely  make  that  legal  and  possible 
which  otherwise  there  would  be  no  rule  or  authority  to  do. 

2.  But  there  may  be  circumstances  which  show  that  the  statute 
not  only  authorises  the  power  but  enacts  the  duty  to  exercise  it — 
though  the  burthen  of  pi'oof  is  on  parties  so  contending. 

'  3.  These  and  other  enabling  words  are  always  compulsoi'y  when 
they  are  words  to  effectuate  a  legal  right. 

Consequently  these  and  the  like  expressions  will,  according  to 
the  context  and  the  matter  to  which  they  relate,  either  (a)  confer 

1  21  How.  539.  Hacket,  1  Wall.  83  ;  Gelpcke  v.  Oity  qf 

2  State  of  Missouri  v.  Saline  Comity  Dubuque,  1  Wall.  175  ;  Barretts.  County 
Court,  8  Amer.  108,  48  Mo.  390.     Com-  Court  of  Schuyler  County,  44  Mo.  197  : 
pare  the  current  of  authorities  to  the  Supervisors  v.  Schenck,  5  Wall.  772. 
same  effect,  Bissell  v.  City  of  Jefferson-  ^  5  App.  214. 

ville,  24  How.   287  ;  Mercer  County  v. 
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Meet  of 
neglecting 
imperative 
formalities. 


a  discretionary  power  optional  to  the  party  in  whom  it  is  vested 
to  exercise  it  or  not,^  or  (b)  create  an  imperative  authority  with 
correlative  right  which  the  party  in  whom  it  is  vested  can  be 
compelled  to  exercise.^ 

With  regard  to  imperative  formalities,  there  are  some  other 
observations  to  be  remembered : 

First.  Although  the  neglect  of  them  will  usually  invalidate  the 
whole  arrangement,  yet  if  anything  be  done  under  the  arrange- 
ment so  purporting  to  be  entered  into,  whether  by  the  company 
or  the  party  contracting  with  it,  equities  may  and  often  will  arise 
enforceable  in  Chancery  on  behalf  of  the  party  suffering  loss  as 
against  the  party  benefited  thereby.^ 

Secondly.  The  non-observance  of  them  will  invalidate  the  in- 
struments in  question  or  other  transactions  or  proceedings  only  so 
far  as  the  formality  strictly  applies,  e.g.,  an  instrument  void  as  a 
charge  for  want  of  a  particular  formality  may  be  good  as  a  bond.* 

Thirdly.  There  may  be  such  a  delay  and  such  a  change  of  cir- 
cumstances that  it  may  have  become  impossible,  when  a  question 
has  arisen,  with  any  regard  to  lionesty  to  open  the  informal 
transaction.^ 

Fourthly.  It  would  also  seem  that  some  at  least  of  even  im- 
perative formalities  may  be  so  universally  disregarded  by  the 
corporation  as  to  cease  to  be  operative.  Thus,  in  Walter's  Case,^ 
shares  had  been  transferred  with  the  assent  of  the  directors  of  a 
company,  but  without  regard  to  certain  formalities  as  to  obtaining 
such  consent.  The  company's  deed  provided  that  "  no  assignment 
or  transfer,  without  the  approbation  of  the  directors,  to  be  mani- 
fested as  hereinafter  mentioned,  shall  have  any  force  either  at  law 
or  in  equity."  It  was,  however,  shown  that  this  latter  provision 
had  been  systematically  neglected,  and  the  Vice-Chancellor  ac- 
cordingly settled  the  transferee  on  the  list  of  contributories. 

This  appears  very  like  a  true  imperative  formality,  and  if  so  it 
is  an  instance  of  its  waiver.  Walton's  Case  and  Bargate  v.  Short- 
ridge,  which  have  ah-eady  been  cited,''  are  also  sometimes  men- 
tioned as  similar  instances. 

But  it  may  very  fairly  be  questioned  whether  the  formalities 
referred  to  in  either  of  the  above  cases,  and  more  particularly 
either  of  the  two  last,  were  really  imperative.     Imperative  for- 


'  As  in  Julms  v.  Bishop  of  Oxford,  tihi 
supra.     See  Emdoi  </.  Carte,   19  C.   1). 
311,   818  ;  Loosemore   v.    Thvrtoii     d:c 
Jii/.  Co.,  2i  C.  D.  41  ;  9  App.  4S0. 

^  Soo  Dormant  v.  Furiwss  Ry.  Co.,  11 
Q.  B.  D.  496,  601  ;  and  cases  referred  to 
in  Julius  V.  Bishop  of  Oxford. 

^  See  post,  part,  v.,  chap,  i.,  on  "The 


Liability  of  Corporations  in  respect  of 
Ultra  Vires  engagements." 

■*  See  ante,  pp.  224-6,  and  compare  lie 
Romford  Canal  Co.,  52  L.  J.  Ch.  729. 

^  Kipling  V.  Todd,  3  C.  P.  D.  350. 

«  Re  Vale  of  Neath,  djc,  Co.,  Walter's 
Case,  3  De  G.  &  Sm.  149. 

'  Ante,  p.  605. 
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malities,  if  not  of  such  a  kind  as  by  their  absence  to  void  abso- 
lutely and  irremediably  the  transactions  with  respect  to  which 
they  are  enjoined,  must  mean  at  least  this — that  they  cannot  be 
waived  by  any  agreement  or  acquiescence  of  the  parties  imme- 
diately concerned  so  as  to  affect  the  rights  of  third  parties ;  that 
third  parties  unaware  of  the  arrangement  are  entitled  to  say  that 
the  contract  entered  into,  the  forfeiture  made,  or  the  transfer 
permitted,  without  the  observance  of  such  formalities,  is  as  regards 
the  existing  rights  of  such  third  parties  simply  void,  and  that 
consequently  the  parties  liable  before  such  transaction  remain 
liable  afterwards. 

Moreover  in  each  of  the  three  decisions  just  cited  the  dispute 
was  between  the  corporation  and  the  individual,  between  parties, 
that  is,  in  pari  delicto,  the  former  attempting  to  take  advantage 
of  informalities  in  which  it  had  been  concerned  an4  had  long 
acquiesced.  Had  it  been  a  question  between  creditors  of  the 
corporation  and  its  members,  then  the  decision  must  have  been 
that  the  absent  formality  either  was  directory  only  and  therefore 
the  transaction  was  valid ;  or  that  it  being  imperative  the  trans- 
action was  invalid — there  could  have  been  no  middle  course. 

It  should  also  be  noticed  that  the  formalities  in  the  three  cases 
quoted  were  created  by  the  corporation  itself — had  they  been 
imposed  by  the  legislature  they  must  have  been  strictly  followed.^ 

SECTION  IV.— DE  FACTO  OFFICIALS. 

Questions  as  to  the  exact  position  of  such  parties  and  as  to  Va  facto 
their    capacity  of  acting   for   and    binding    corporations    are    of 
frequent  occurrence,  for  the  twofold  reason  that  a  corporation  acts 
by  agents  and  that  there  must  be  regulations  as  to  the  mode  of 
their  appointments.     It  is  quite  settled  that  the  proceedings  of  Contracts 
de  facto   officials  bind  the   corporation   in  all  cases   as   regards  "jnJin''/"^ 
persons  unaware  of  the  absence  of  a  due  appointment  and  in  many 
cases  where  they  have  knowledge  of  the  informality.     "An  officer  Who  are  such. 
de  facto  is  one  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law."^ 
This   definition  requires   the  addition  of  something  to   fix   the 
corporation  with  acquiescence  in  the  acts  of  the  so-called  officer — 
the  mere   assumption   or   reputation   is  not  per    se   sufficient.^ 
Where  a  person  acted  notoriously  as  the  cashier  of  a  bank  without 

1  Jnte,  p.  539.  15  Wend.  256  ;   TFaite  v.  Mining  Co.,  36 

'  Per  Lord  Elleuborough,  C.  J.,  in  Hex  Vt.  18.     But  probably  it  would  be  sulii- 

V.  Corp.  of  Bedford  Level,  6  Ea.st,  368-9.  cient  in  the  absence  of  contrary  evidence 

'  See  lAehJield  Iron  Co.  v.  Bennett,  7  by  the  company,  see  Totterdell  v.  Fare- 

Cowen,  234  ;  Glark  v.  Benton  Mfg.  Co.,  ham  Blue  Brick  Co.,  L.  R.  1  C.  P.  674, 
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giving  a  bond^  ov  taking  an  oath''  as  required  by  the  charter; 
and  where  a  director  was  elected  at  a  meeting  less  than  a  quorum 
and  acted  as  director  ^  the  corporation  was  held  bound. 

It  is  the  same  in  all  cases  where  there  has  been  on  the  part  of 
a  corporation  either  an  appointment  or  an  acquiescence  in  the 
proceedings  of  one  holding  himself  out  as  their  agent  but  whose 
appointment  is  defective  for  the  want  of  some  formality  which  the 
corporation  alone  could  enforce.  These  indeed  are  the  commoner 
instances.  But  the  principle  goes  much  farther.  In  any  case 
where  a  person  holds  himself  out  as  an  agent  or  official  of  a 
corporation,  and  the  circumstances  are  such  that  in  law  the 
corporation  could  repudiate  such  person  or  take  proceedings  to 
restrain  him,  but  has  not  done  so,  then  his  acts  within  his  apparent 
authority  will  bind  the  corporation  as  regards  persons  ignorant 
of  his  true  position,  even  though  his  assumption  of  authority  is 
utterly  unwarranted.* 

Estoppel.  The  true  legal  ground  upon  which  the  decisions  are  based  would 

seem  to  be,  however,  rather  that  of  estoppel  than  de  facto  agency. 

It  should  be  observed  that  whenever  the  corporation  is  bound 

by  the  proceedings  of  such  persons,  so  also  will  third  persons  be 

bound  to  it.^ 

A  judicial  officer  appointed  by  the  common  council  of  a  city  in 
pursuance  of  an  act  of  the  legislature  afterwards  declared  un- 
constitutional is  an  officer  de  facto,  and  a  recognizance  entered 
into  before  him  is  valid.^ 

He  County  A  late  case  illustrative  of  the  capacity  of  such  officials  to  bind 

Life  Ass.  Co.  .  ■      T,      r^  ,       T  ■  •       A  A     1     ■,  ■ 

corporations  is  lie  County  Lije  Asa.  Co.,'  the  cu-cumstances  of 
which  were  as  follows: — In  1863  the  County  Life  Ass.  Co.  was 
registered.  In  the  articles  of  association  certain  persons  were 
named  as  first  directors,  with  power  to  add  to  their  number  until 
the  first  general  meeting.  P.  was  named  as  first  manager,  or 
managing  director.  Policies  were  to  be  executed  by  three 
directors,  and  the  whole  control  of  the  company  was  to  be  in  the 
hands  of  the  directors.  The  directors  named  in  the  articles  being 
dissatisfied  with  the  constitution  of  the  company,  refused  to  carry 
on  business,  and  passed  a  resolution  that  nothing  should  be  done 
in  the  affairs  of  the  company  and  no  meetings  held ;  but  they  did 
not  proceed  farther  and  wind  up  the  company.  Shortly  after  P. 
and  one  of  the  subscribers  of  the  memorandum  other  than  the 

^  Sank  of  United  States  v.  Vandridge,  <  Mahony  v.East  Holyford  Mining  Co. , 

12  Wheat.  64.  L.  R.  7  H.  L.  869. 

'State  Bank  at  Eltdu  \.  aietwood,  Z         'See,   for  example,   State    Bank   at 

1  n  ••  J      «     .    .  T,.    ,  .  •®^*^''-  ■^-  Chotwood,  8  Hals.  1. 

■>  Baird  V.  Bank  of  TKa$lnngton,  11  S.  «  Broim.  v.  O'Conndl,  i  Amor.  89. 

«  «•  *11.  7  5  Ch.  288. 
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directors  took  steps  to  carry  on  business :  they  elected  new 
directors,  issued  and  allotted  shares,  made  a  seal,  and  granted 
policies.  It  was  held  that  a  policy  granted  by  the  de  facto 
directors,  and  executed  by  them  in  a  manner  according  with  the 
articles,  and  sealed  with  the  above-mentioned  seal,  was  binding 
upon  the  company.  Giffard,  L.  J.,  aflSrming  the  decision  below, 
said :  "The  [original  and  dejure]  directors  of  this  company  might 
at  any  moment,  had  they  chosen  to  do  so,  have  restrained  these 
transactions  and  put  an  end  to  the  company.  In  this  state  of 
things  the  respondents  in  the  ordinary  course  of  business  effected 
a  policy.     They  knew  nothing  of  the  internal  arrangements  of  the 

company,  or  that  any  irregularity  had  taken  place Tlie 

company  is  bound  by  all  that  takes  place  in  the  usual  course  of 
business  with  anybody  who  deals  bond  fide  with  those  who  may 
be  termed  de  facto  directors,  and   who,  so  far  as  the  stranger 

could   possibly  tell — were  de  jure  directors I  do  not 

hesitate  to  say  that  the  business  of  companies  of  this  description 
could  not  be  carried  on  if  this  order  be  not  supported  as  good  law.'' 

The  power  of  officials  informally  appointed  to  represent  the  statutory 
corporation  for  whom  they  purport  to  act  has  been  expressly  recog-  P'^"^'^"'"- 
nised  by  the  legislature  with  respect  to  certain  companies  by  section 
99  of  the  Companies  Clauses  Act,  1845.  "  All  acts  done  by  any 
meeting  of  the  directors  or  of  a  committee  of  directors,  or  by  any 
person  acting  as  a  director,  shall,  notwithstanding  it  may  be  after- 
wards discovered  that  there  was  some  defect  in  the  appointment 
of  any  such  directors  or  persons  acting  as  aforesaid,  or  that  they  or 
any  of  them  were,  or  was  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a 
director." 

SECTION  V. — OBSERVANCE  OF  FORMALITIES  CY  PRES. 

Sometimes  circumstances  arise  rendering  it  impossible  to  comply 
with  the  necessary  formalities.  In  such  case  they  must  be  observed 
cy  pres.  In  Exeter  &  Crediton  Ry.  Co.  v.  BvMer}  a  dispute  arose  Exoter  ami 
between  the  directors  and  the  shareholders  of  the  railway  company,  ^''^'^''™  ^3"- 
a  majority  of  the  former  wishing  to  lease  the  line'  to  the  Bristol  & 
Exeter  Ry.  Co.,  a  broad-gauge  company — a  minority  of  the  former 
and  a  majority  of  the  latter  wishing  to  lease  it  to  the  Tamar 
Valley  Ry.  Co.,  a  narrow-gauge  company.  The  majority  of  the 
directors  got  possession  of  the  common  seal,  whereupon  the 
minority,  with  the  concurrence  of  the  shareholders,  filed  a  bill  in 
the  name  of  the  company  to  restrain  them  from  leasing  the  line  to 

1  5  Kail.  Gas.  211  ;  16  L.  J.  (Ch.)  449,  462-3. 
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Harbottle. 


Verbal  contract 
not  binding. 


the  Bristol  S  Exeter  Ry.  Co.,  or  opening  it  on  the  broad-gauge 
system.  The  defendants  demurred  that  the  bill  was  not  under 
seal,  but  both  the  Vice-Chancellor  and  the  Lord  Chancellor  over- 
ruled the  demurrer  upon  the  ground  it  had  been  sanctioned  by  a 
general  meeting  of  the  shareholders,  who  could  do  no  more 
"  because  they  had  not  the  seal,  which  had  been  withdrawn  from 
the  original  custody  of  the  secretary,  obviously  for  the  purpose  of 
preventing  the  company  from  doing  what  they  intended  to  do." 
In  Foss  V.  Harhottle}  the  bill  filed  by  some  of  the  shareholders 
company  alleged  that  there  had  ceased  to  be  a  sufficient 


in  a 


number  of  qualified  directors  to  constitute  a  board,  that  the 
company  had  no  office  or  secretary,  and  that  consequently  general 
meetings  could  not  duly  be  summoned  or  held,  and.it  therefore 
prayed  inter  alia  for  the  appointment  of  a  receiver.  The  Vice- 
Chancellor,  however,  held,  that  assuming  the  statements  to  be 
correct  as  to  the  impossibility  of  convening  meetings  in  the  way 
laid  down  in  the  Companies  Act,  it  would  be  sufficient  if  some  of 
the  shareholders,  having  convened  the  others,  met  together  and 
purported  to  act  on  behalf  of  the  whole  body. 

But  in  Henniiig  v.  United  States  Ins.  Go?  where  the  incoi'po- 
rating  act  of  an  insurance  company  declared  that "  all  the  conditions 
of  policies  issued  by  the  said  company  shall  be  printed  or  written' 
on  the  face  thereof,"  it  was  held  that  no  verbal  contract  of  insurance 
was  binding  on  the  company. 


Limitation 
in  extent. 


1.  In  respect 
of  any  trans- 
action. 


SECTION  VI. — LIMITATION  OF  AUTHORITY  IN   EXTENT. 

This  is  a  matter  allied  to  and  somewhat  resembling  the  subject 
of  formality,  but  when  examined  important  differences  are  observed 
between  them.  It  takes  two  forms — first,  limitation  of  liability 
generally  in  respect  of  any  transactions ;  secondly,  limitation  of  the 
extent  or  degree  to  which  an  authority, — for  instance  the  amount 
which  may  be  borrowed — whether  possessed  by  a  corporation  or  by 
its  officials,  may  be  exercised. 

The  former  of  these  was  a  very  important  matter  in  the  times 
when  joint-stock  companies  with  few  exceptions  were  unincorpo- 
rated and  therefore  the  liability  of  their  members  was  unlimited. 
Its  importance  in  this  respect  is  now  greatly  lessened,  but  it  has 
not  altogether  disappeared;  for  it  may  be  raised  in  questions 
affecting  (1)  the  liability  of  a  corporation  as  such,  (2)  the  liability 
of  members  who  have  not  yet  paid  up  in  full  to  do  so  to  meet  the 
claim  put  forward.     It  may  be  stated  broadly  that  with  respect  to 


1  2  Have,  461. 

■•=  4  Araov.  332; -17  Mo,  425. 


Security  Fire  Ins.  Co.  v.  KentiKky,  etc., 
Compare      Im.  Co.,  3  Amer.  301. 
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any  and  every  transaction  a  person,  company  or  corporation  may  Examples  as  to 
by  positive  agreement  stipulate  that  the  liability  arising  out  of  limitation 
such  transaction  shall  be  met  and  discharged  only  in  a  given  way  ]/ffi°t™^ 
or  out  of  definite  property  or  funds ;  and  that  in  such  case  the 
liability,  if  any,  arising  can  be  enforced  only  in  such  way  or  against 
such  property  or  funds  ;^  always  assuming  that  there  is  no  fraud 
or  improper  conduct  on  the  part  of  the  person  making  such 
stipulation.^ 

The  validity  of  a  restriction  of  this  kind  is  purely  one  of 
contract ;  it  is  not  in  the  nature  of  a  formality  ;  therefore  no 
provisions  in  the  constating  instruments,  not  expressly  imported, 
will  by  implication  be  imported  into  the  transaction  out  of  which 
the  claim  arises  ;  nor  will  any  such  restiictive  provisions,  if  they 
exist,  be  sufficient  for  their  intended  purpose,  or  throw  on 
a  claimant  the  necessity  of  investigating  whether  or  not  his 
particular  transaction  is  within  such  restrictions.' 

The  second  question  is  not  one  of  contract,  at  least  not  purely  2.  Special 
BO,  but  involves  the  principles  relating  to  powers.  The  decisions  extent  &o.  ' 
are  somewhat  contradictory.  It  might  have  been  thought  that  the 
cases  already  cited  on  the  first  point  would  have  governed  this — 
that  a  limitation  of  extent  being  merely  a  special  limitation, 
would,  like  a  limitation  of  liability,  which  is  the  general  form,  be 
inoperative  as  against  claimants  unless  positively  introduced  into 
and  made  a  condition  of  their  claim. 

But  this  cannot  be  so  laid  down  universally.  Probably  the 
correct  view  is  this — that  if  a  corporation  has  no  power  or  capacity 
with  respect  to  a  particular  matter,  other  than  what  is  expressly 
given  to  it  by  provisions  which  themselves  limit  the  extent  of  such 
capacity  or  power ;  then  such  limitation  is  itself  an  essential  part 
of  the  capacity  or  power,  and  is  effectual  against  anyone. 
Instances  are  where  a  corporation  has  no  implied  power  to  borrow, 
and  its  express  power  limits  the  amount — a  bon-owing  in  excess  is 
simply  invalid.*  But  this  is  not  so  where  there  is  an  implied  power 
and  the  attempt  is  made  to  limit  the  exercise  of  this  in  amount.^ 

■  "  If  I  say  to  a  man,  '  I  wiU  insure  See  EalUtt  v.  Dowdall,  18  Q.  B.  2  ;  King 

you  against  all  losses  either  by  fire  or  sea,  v.  Accumulative  Ass.  Co.,  3  C.  B.  N.  S. 

provided  always  that  my  estate  of  Black-  161 ;  Grain's  Case,  1  C.  D.  322. 

acre  only  shall  be  liable  to  make  good  ^  ggg  ante,  p.  455,  where  this  subject 

to  you  tire  loss,'  he  would  have  no  right  is  considered  more  fully, 

to  say  that  I  am  bound  personally  to  ^  See  ante,  pp.  560-1. 

pay ;  my  answer  would  be,    '  Personal  ^  See  Fountaine  v.   Carmartlien  By. 

liability  is  beyond  my  contract,  non  hcee  Co.,  5  Eq.  316  ;  He  Pooley  Hall  Colliery 

infoedera  veni,  I  agreed  with  you  to  such  Co.,  21  L.  T.  (N.  S.)  690,  "W.  JST.  1869, 

an  extent,  but  no  further.'"    Per  Cran-  p.  255  ;  and  the  other  cases,  ante,  pp. 

worth,  L.  C,  in  Greenwood's  Case,  3  De  221,  229.    Compare  irCTree  v.  LfnionBank 

G.  M.  &  G.  459,  483  ;  Sunderland  Marine  of  Australia,  2  App.  366. 

Ins.    Co.   v.   Kearney,    16   Q.    B.    925  ;  *  Gordurii  v.  Sea,  Fire,  and  Life  Ass. 

Matliew  V.  macJcmore,  1  H.  &  N.  762.  Co.,  1  H.  &  IST.  599,  26  L.  J.  Ex.  202. 
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Acts  done  by 
directors  but 
nob  at  a  board 
meeting. 


D'Arcy  v, 
Tamar,  &c., 
liy.  Cu. 


lie  Bonelli's 
Telegraph  Co., 
Collie's  claim. 


SECTION   VII. — FORMALITIES  SPECIALLY  RELATING  TO  THE 
MANAGING  BODY. 

One  other  class  of  formalities  remains  to  be  considered — viz.,  those 
relating  to  the  proceedings  of  managing  bodies.  The  meetings  of 
members  of  corporations  and  the  various  requisites  thereof  have 
already  been  considered  ;i  and  what  is  there  said  will  apply  equally 
to  the  meetings  of  those  officials,  perhaps  always  directors  and 
other  similar  governing  bodies,  who  do  not  act  singly.  Other 
requisites  and  formalities  than  those  there  set  forth  may  perhaps 
be  necessary,  but  what  these  are  cannot  be  precisely  stated,  as  they 
depend  upon  the  custom,  the  Acts  of  Parliament,  the  charter,  &c., 
applicable  to  each  particular  case. 

There  is  one  point  which  requires  some  special  attention  in 
connection  with  the  present  subject,  viz., — the  question  whether 
directors  can  act  otherwise  than  at  a  board  meeting.  This,  which 
was  first  raised  in  Glover  v.  North- West  em  My.  Co.,^  was  appar- 
ently decided  in  the  negative  in  D'Arcy  v.  Tamar,  &c.,  Ry.  Co.? 
where  the  prescribed  quorum  of  a  meeting  of  directors  being  three, 
the  defendants  were  held  not  liable  on  a  bond  to  which  the  secre- 
tary had  affixed  the  seal  of  the  companj',  after  having  obtained  the 
written  authority  of  two  directors  at  a  private  interview,  and 
at  another  private  interview  the  verbal  promise  of  a  third,  to  sign 
the  authority. 

This  decision  has  received  a  somewhat  strained  interpretation, 
by  which  its  importance  is  very  considerably  qualified  by  Bacon, 
V.-C,  in  Re  Bonelli's  Telegraph  Co.,  Collie's  Claim,*  where  the 
circumstances  were  very  similar  to  those  in  D'Arcy's  Case.  The 
articles  of  association  of  the  company  provided  that  three  directors 
should  be  a  quorum,  and  endued  them  with  wide  powers  of  sale, 
appointment  of  agents,  &c.  The  company  resolved  to  sell  its 
undertaking  to  the  Postmaster-General,  and  in  July,  1869,  a  letter 
was  written,  addressed  to  Collie,  appointing  him  to  act  as  agent  for 
the  directors  in  the  matter  of  the  sale,  and  agreeing  that  if  he  suc- 
ceeded in  obtaining  from  the  Postmaster- General  the  sum  of 
£20,000  or  upwards  his  commission  should  be  25  per  cent.  The 
letter  concluded  by  saying  :  "  We  engage  to  sign  a  legal  obligation 
to  the  above  effect  when  called  upon,  and  to  get  the  signatures  of 
our  brother  directors."     This  letter  was  written  in  C.'s  office,  and 


1  Ante,    pp.  32-6. 

2  5  Ex.  66,   19  L.  J.  (Ex.)  172,  per 
ravke,  B.,  ibid.  173. 

"  L.  E.  2  Ex.  158,  36  L.  J.  (Ex.)  37, 
4  II.  &  0.  463. 
•'  12  Ecj.  246,  259  ;  Despatch  Line  of 


Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
205  ;  Stoystown,  <tc.,  Co.  v..  Graver,  45 
Penn.  386  ;  Bank  of  Middlclnmj  v.  Rut- 
land, <t-c..  Mil.  Co.,  30  Vt.  159.  See  Me 
Taiiriiie  Co.,  25  C.  D.  118. 
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there  signed  by  two  of  the  directors  and  handed  to  C,  who 
forwarded  it  to  a  third  director  in  the  country,  by  whom  it  was 
returned  to  C.  confirmed  and  signed  by  himself  and  a  fourth 
director.  This  agreement,  though  not  appearing  to  have  been 
resolved  upon  or  confirmed  at  any  meeting  of  directors,  was 
referred  to  at  a  subsequent  meeting  of  shareholders  and  not  re- 
pudiated, but  no  such  legal  obligation  as  referred  to  in  the  letter 
was  executed.  The  sale  having  been  effected  through  C.'s  agency 
for  a  sum  of  more  than  £20,000,  Bacon,  V.-C,  determined  that  the 
agreement  was  not  Ultra  Vires,  and  that  though  informal  accord- 
ing to  the  internal  regulations  of  the  company,  it  was  binding 
against  the  company  in  favour  of  a  person  dealing  with  them  ; 
and  consequently  that  C.  was  entitled  to  commission  at  the  rate  of 
25  per  cent. 

If  these  two  decisions  are  to  be  considered  valid  and  reconcile- 
able  it  must  be  upon  the  distinction  taken  by  Bacon,  V.-C, — viz., 
that  D'Arcy  v.  Taviar  Ry.  Go.  was  a  Common  Law  case  decided 
upon  Common  Law  pleadings,  the  only  question  being  whether  the 
seal  was  properly  affixed.  But  even  admitting  this  distinction, 
could  Collie  have  successfully  sued  at  law  upon  the  agreement 
entered  into  in  manner  mentioned  ?  When  a  quorum  of  directors 
is  made  necessary  for  the  transaction  of  a  company's  business,  what 
difference  is  there  between  the  making  of  a  special  and  a  simple 
contract  ?  And  if  none — if  Collie's  agreement,  looked  at  as  a 
simple  contract,  was  void  at  law — what  claim  could  he  have  in 
Chancery  save  upon  a  quantwm  meruit  ? 

Perhaps  the  correct  view  is  that  it  is  sufficient  if  there  is  actually  Meetings 
a  meeting,  intended  to  be  such,  of  a  quorum  of  the  governing  body ;  intended  to 
or,  as  it  is    expressed   m   a  United   btates  juagment,i  "  v;here  good,  sembie. 
a  quorum   of   directors  meet  and  unite  in  any   determination, 
the  corporation  are  bound  whether  the  other  directors  are  or  are 
not  notified." 

If,  however,  there  is  a  meeting  of  directors  which  is  not  valid 
according  to  their  company's  regulations — whether  from  a  vital 
defect  in  notice,  or  the  absence  of  a  quorum — it  seems  that  for 
many,  if  not  for  all  purposes,  such  informal  meeting  cannot  bind 
either  the  company  to  third  parties,  or  third  parties  to  it.^ 

From  D'Arcy  v.  Tamar  Ry.  Co.,^  it  would  seem  that  when  Place  o£ 
the  constating  instruments  are  silent  as  to  the  place  of  meeting,  ™«6'"'S- 
the  law  is  so  too.     Mar-tin,  B.,  in  his  judgment,  said :  "  Now  it 

•  Mdgerhj  v.  Emerson,  23  N.  H.  555,  Badman,  45  C.  D.  16. 

569,  per  Bell,  J.  ^  ^i    supra.       Compare    Wills    v. 

2  SoeBrovjnev.  La  Trinadad,37  CD.  Murray,  4  Ex.  843  ;  and  Re  Cawlcy  <fc 

1  ;  ex  parte  Smith,  39  0.  D.  546  ;  expai-te  Co.,  42  C.  D.  209. 
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is  not  necessary  that  there  should  be  any  fixed  place  of  meeting, 
but  it  is  quite  clear  that  the  directors  are  to  act  together  and 
ia  a  meeting,  whereas  the  authority  on  which  the  secretary  acted 
was  given  by  two  only,  acting  together,  and  by  the  subsequent 
assent  of  a  third.  The  authority,  therefore,  was  not  of  such  a 
character  as  enabled  the  secretary  to  affix  the  seal  so  as  to  bind 
the  company." 
Quorum.  As  to  the  number  which  will   constitute  a  quorum  ^  —  First, 

if  the  constating  instruments  fix  some  definite  number,  then  at 
least  this  number  must  be  present.  In  Kirk  v.  Bell  ^  the  deed 
of  a  banking  company  provided  that  the  directors  should  not 
be  fewer  than  five,  three  to  be  a  quorum,  with  power  to  transact 
ordinary  business.  The  number  having  fallen  to  four,  these 
executed  a  deed  compromising  a  large  debt  due  to  the  bank.  It 
was  held  that  this  not  being  ordinary  business,  and  consequently 
requiring  the  concurrence  of  five  directors,  was  not  binding  on 
the  bank. 

Card  V.  Carr^  is  to  the  same  purport.  Here  five  trustees  of  a 
building  society  had  been  constituted  a  quorum,  and  the  plaintiff, 
a  member,  after  being  in  arrear  of  payment  on  seven  consecutive 
occasions,  had  paid  arrears  to  tivo  trustees,  who  received  the  pay- 
ment in  ignorance  of  the  rules,  but  it  was  held  that  such  receipt 
had  not  bound  the  society,  but  that  the  society  could,  on  returning 
the  payments,  forfeit  the  shares  of  the  said  member. 
Delegation.  Nor  can  the  managing  body  transfer  their  authority  to  less  than 

a  quorum  of  the  same,*  unless  express  authority  in  that  behalf  is 
vested  in  them.^ 

Secondly.  The  clauses  appointing  the  quorum  may,  however,  be 
directory  only,^  or  controlled  by  subsequent  clauses.'' 

Thirdly.  When  the  constating  instruments  are  silent,  then  "  it 
is  the  duty  of  the  Court  to  find  out  what  was  the  usual  num- 
ber of  directors  who  conducted  the  business  of  the  company."  ^ 

When  there  is  no  evidence  as  to  this,  it  has  been  considered 
that  only  a  majority  will  constitute  a  quorum;"  but  since  it  is 


'  See  also  ante,  p.  35. 

2  16  Q.  B.  290  ;  Pucairii  T.  Gill,  4  C. 
&  r.  121;  Brown  v.  Andrew,  13  Jur. 
938,  18  L.  J.  (Q.  B.)  163  ;  BoUomlnj's 
Case,  16  C.  D.  681. 

•>  1  C.  B.  (K.  S.)  197,  26  L.  J.  (0.  P.) 
113.  But  compare  r.r  parte  Jlignohi,  22 
Bc:iv.  143;  Allard  v.  Bourne,  IS  C.  B. 
(N.  S.)  468;  Kciiter  \.  AY,c,  Tel.  Co.,  6 
E.  &  H.  341,  26  L.  J.  (J.  B.  46  ;  CuUic's 
Claim,  uhi  supra. 

■'  J!i:  Leeds  Banl-ing  Co.,  Howard's 
Ca.se,  1  Ch.  561,  36  L.J.  (Ch.)  42. 

'  TotterdcU  v.  Farduim  Brick  Co.,  L. 


R.   1   C.   P.  674.     As  to  delegation  of 
authoritj',  see  ante,  pp.  567,  584. 

•■  Thames  Haven  Hock  and  By.  Co. 
V.  Hose,  i  M.  &  G.  552,  12  L.  J.  (C.  P. 
90. 

'  Smith  ^ .  Goldsworthy,  4  Q.  B.  430, 
12  L.  J.  (Q.  B.)  192. 

^  Lystcr's  Case,  Be  Tavistock  Iron 
works  Co.,  4  Eq.  233,  237,  36  L.  J.  (Ch. 
616. 

°  Angell  and  Ames,  "  Private  Corpora- 
tions," ss.  291,  502.  See  CramY.  Bangor 
House,  12  Me.  354  ;  S'argent  v.  Webster, 
ISMeto.  (54  Mass.) 497. 
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sufficient  if  all  have  received  notice,  it  would  seem  that  those  who 
attend,  however  few,  can  act. 

As  the  managing  body  are  in  effect  but  a  committee  of  the  Committees. 
whole  body  of  members,  so  they  may  also  for  the  sake  of  con- 
venience constitute,  whether  for  general  or  special  purposes,  com- 
mittees of  themselves,  and  transfer  to  such  committees,  but  not  to 
a  stranger,^  the  requisite  powers  and  authority  to  act  on  behalf  of 
the  whole  body.  Such  transfer  must  not  amount  to  a  delegation 
or  abandonment,  but  the  whole  body  must  still  retain,  and  under 
certain  circumstances,  e.g.,  the  dismissal  of  an  officer,  actually 
exercise  a  general  control  over  the  doings  of  such  committee.^ 
And  a  committee  cannot  go  further  and  constitute  sub-committees, 
or  divide  up  their  duties  into  sections.* 

At  all  meetings  the  proceedings  must  be  carried  on  with  due  Mode  of 

1   .  ,  1  1      -J  Ti-  1  i  •  ■  conducting  tlie 

regard  to  order  and  regularity,     it  by  custom  or  express  provision,  proceedings  of 
any  special  business  takes  precedence  of  other  kinds,  it  must  be  *^e  meeting, 
first  attended  to.* 

If  it  has  to  be  done  seriatim,  as  for  instance  in  electing 
members,  a  collective  vote  upon  the  whole  matter  will  not 
suffice.^ 

Sometiuies  minutes  or  other  records  of  the  proceedings  have  to  Minutes. 
be  kept  and  signed  by  the  chairman  or  other  official,  or  such  min- 
utes or  records  so  kept  and  signed,  are  admissible  in  evidence 
without  further  proofs 

At  most  ordinary,  and  at  all  extraordinary,  meetings,  only  Ordinary  and 
certain  kinds  of  business  can  be  transacted ;  usually,  notice  has  to  meetings. 
be  given  beforehand  of  all  meetings,  and  certainly  notice  must  be 
given  whenever  any  special  or  unusual  business  is  to  be  transacted; 
the  notice,  when  necessary,  must  contain  a  statement  more  or  less 
definite  of  the  purposes  for  which  the  meeting  is  called,  and  of  the 
business  to  be  deliberated  upon  thereat;''  and  in  default  of  this, 
any  special  business  purporting  to  be  carried  on  will  be  bad,  and 
will  not  bind  even  outsiders.^ 

If  certain  powers  are  vested  in  a  select  body,  a  meeting  of  this 
body  may  be  summoned  by  the  proper  authority,  without  specify- 

1  Eex  V.  Bird,  13  East,  367  ;  Rnx  v.  Woodcock,  7  M.  &  W.  574  ;  Miles  v. 
Westwood,  i  Bligh  (N.  S.),  213  ;  Bex  v.  Bough,  3  Q.  B.  845,  12  L.  J.  (Q.  B.)  74  ; 
Attwood,  4  B.  &  Ad.  481.  West   London   By.   Co.   v.   Bernard,    3 

2  Osgood  V.  Nelson,  h.  R.  5  H.  L.  Q.K  873,  IS  L.  J.  {Q,.B.)6S  ;  Llanharry 
636.  hematite  Iron  Co.,  TothilVs  Case,  1  Ch. 

3  Cook  V.  Ward,  2  C.  I'.  D.  255.  85. 

^  Eex    V.    Parlnjns,    3     B.    &    Aid.  ^  See  arOe,  pp.  33-4. 

668.     See  iJc  Gaviley  &  Co.,  42  C.  D.  209.  »  ;Somer  District  Consol.  Cold  Mines, 

5  Bex  V.  Player,  2  B.  &  Aid.  707.  39  C.  D.  546  ;  Ex  parte  Badman,  45  CD. 

«  See  Inglis  v.  G.  N.  By.  Co.,  16  Jur.  16. 
(H.  L.)  895;  SheffiMd,  d-c.,  By.   Co.  v. 
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ing  the  objects  of  the  same,  since  it  can  be  summoned  only  for 
certain  limited  purposes.^ 

The  whole  meeting  will  not  be  rendered  irregular  simply  because 
of  the  transaction  of  business  foreign  to  that  set  forth  in 
the  notice  paper/  or  foreign  to  that  which  the  meeting  can 
validly  transact.^ 

1  Rex  V.  PuUford,  8  B,  &  C.  350.  =   Wills  v.  M^irray,  4  Ex.  843, 19  L.  J. 

-  Ee  British  Sugar  Refining  Co.,exparte      (Ex.)  209. 
Faris,  3  K.  &  J.  408,  26  L.  J.  (Ch.)  369. 
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SECTION  I.— GENERAL  STATEMENT. 


Ratification  takes  place  when  a  person,  not  in  fact  or  law  the 
agent  of  another,  purports  to  act  for  him,  or  when  an  agent  acts 
informally,  or  beyond  the  authority  vested  in  him,  and  the  prin- 
cipal subsequently,  while  the  matter  still  remains  in  fieri,  adopts  it 
and  assumes  responsibility,  as  if  he  had  actually  authorised  it.  In 
such  case  the  transaction  becomes  binding  for  all  purposes  upon, 
and  in  favour  of  each  party.  The  maxim  is, — "  omnis  ratihabitio 
retrotrahitur  et  mandate  priori  asquiparatur." 

It  has  hitherto  beea  considered  that  in  all  such  cases  on  the  Withdrawal 
principle,  that  any  offer  may  be  retracted  by  the  party  offering  it  °'  °^^'^' 
before  acceptance,  so  an  offer  made  to  a  principal  through  a  person 
who  is  not  an  agent  at  all,  or  not  an  agent  for  the  purpose  of  such 
offer,  may  be  withdrawn  before  ^  the  principal,  the  person  with 
whom  alone  the  contract,  if  finally  made,  will  be  made,  has 
accepted  it.  But  in  a  very  recent  case,  Bolton  Partners  v. 
Lambert,'  the  Court  of  Appeal  modified,  indeed  abrogated,  this 
rule.  The  defendant  made. an  offer  to  the  secretary  of  the  plain- 
tiff, a  registered  company,  to  purchase  certain  leasehold  premises 
of  the  company,  for  a  large  sum  and  a  rent  of  £3,000  a  year ;  the 
secretary  had  no  power  to  accept,  and  passed  the  offer  on  to  the 
directors,  but  also  himself  purported  to  accept  it ;  delay  occurred ; 
then  Lambert  formally  withdrew ;  afterwards  the  directors  passed 
a  resolution  purporting  to  ratify  the  acceptance  of  the  secretary. 
The  Court  of  Appeal  held  this  sufficient,  and  that  Lambert  was 
bound.     This  decision  it  is  submitted  is  wrong  in  principle,   but 

1  Dickinson  v.  Dodds,  2  C.  D.  463.  in  Met.  Asylums  Board  v.  Kingham,  6 

=  41  C.  D.  295.     See  per  Fry,  L.J.,       "Times"  R,  217. 
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it  must  be  followed.^  While  it  remains,  persons  dealing  with 
agents — and  the  officials  of  corporations  can  never  be  other  than 
agents — must  adopt  precautions  in  their  negotiations,  or  they  may 
find  themselves  entangled  in  a  transaction  where  they  are,  but  the 
other  side  is  not,  bound. 

The  principles  of  ratification  and  of  acquiescence,  which  concern 
private  individuals  will  in  the  main  be  found  applicable  to  corpo- 
rations, due  regard  being  had  to  the  limited  capacities  of  the  latter. 
It  must  also  be  remembered  that  the  tendency  of  modern  judicial 
interpretation  and  legislation  has  been  to  waive  needless  formali- 
ties, and  that  consequently  at  the  present  day  many  agreements 
are  held  binding  on  corporate  bodies,  even  without  ratification, 
which  a  few  years  since  would,  from  technical  reasons,  not  have 
been  so. 
Acquiesoence.  Acquiescence  as  distinct  from  positive  ratification  may  be 
described  as  that  course  of  conduct  by  a  person  who  has  notice,  or 
but  for  his  own  carelessness  and  inattention  would  have  had  notice, 
of  the  entering  into,  doing,  or  happening  of  certain  transactions, 
proceedings,  or  acts  which  concern  himself,  and  which  are  engaged 
in,  done,  or  concurred  in  by  persons  purporting  to  represent  him, 
but  which,  though  not  void,  do  not  originally  bind  him,  whereby 
the  presumption  arises  that  such  person  —  though  not  having 
expressly  assented  thereto — has  assented  to  and  intended  to  be 
bound  by  such  transactions,  proceedings,  or  acts. 

Many  expressions  in  addition  to  acquiescence  are  used  to  signify 
this  legal  result.  A  person  is  said  to  be  bound  by  laches  or  negli- 
gence, to  be  estopped  by  his  conduct,  fee.  But  the  gist  of  the 
matter  is  always  the  same,  viz.,  that  there  is  an  implied,  a  pre- 
sumptive, and  not  an  active  or  declared  ratification.  And  the 
principle  involved  is  that  summed  up  in  the  maxim  enunciated 
in  cases  of  ratification.^ 

SECTION  II.      EATIFICATION  AND  ACQUIESCENCE  BY  A 
CORPOEATION  ITSELF. 

SUB-SECTION   I.      EATIFICATION. 

244.  All  corporations  have  as  an  incident  of  their  constitution 
capacity  to  bind  themselves  by  ratification  and  acquies- 
cence in  the  same  way  as  ordinary  individuals. 

1  Eo   FoHugnese    Consolidated   Copper  made  to  the  loading  authorities— iJuic 

itfiuw!  Co.,  45  C.  IX  16.  of  BeauMt  v.  Patrick,   17  Beav.   60 

-  It  IS  not  possible  or  necessary  here  Davies  v.  Marshall,  10  C.  B.  N.  S   711 

to   investigate  all   the  various  oircum-  Eam^den  v.  Dyson,  L.  R.  1  H.  L.  129 

stances    requisite    to    constitute  aequi-  Bankart  v.  Tennant,  10  Eq.  141  ;  JVil- 

oscenco  in  particular  cases,  tho  cxpendi-  HaTiis  v.  Mmis,  19  Eq.  547. 
ture  of  money,  &c.     Deference  may  be 
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This  seems  qiiite  clear.  The  subject  is  not  one  as  to  the  exist- 
ence of  powers,  but  as  to  the  mode  of  exercise.  Corporations 
having  power  to  enter  into  a  particular  transaction,  may  direct  or 
agree  to  it  in  advance,  or  subsequently. 

Katification  may  be  express.  Sewell's  Case'^  is  an  example.  The  l-  Express 
directors  of  a  company  whose  capital  was  £300,000,  divided  into 
3,000  shares  of  £100  each,  made  an  unauthorised  issue  of  1,000  addi- 
tional shares  beyond  their  capital.  They  afterwards  called  general 
meetings  at  which  special  resolutions  were  passed  increasing,  as  the 
company  had  the  power  by  their  articles  of  association  in  that  way 
to  increase,  their  capital  to  ^£600,000.  It  was  held  that  the  issue 
of  the  1,000  shares,  though  originally  Ultra  Vires  of  the  directors 
and  invalid,  was  confirmed  by  these  resolutions. 

Ratification  is  sometimes  inferred  from  the   proceedings   and  ^-  Implied 

1  «T  .  .  .-,..■,,  .  ratification. 

conduct  01  the  parties,  whether  private  individuals  or  corporations. 

One  instance  of  implied  ratification  is  when  judgment  is  obtained  Judgments. 

against  a  corporation,  whether  as  the  result  of  an  action  fought 

out,  or  by  default — provided  only  that  it  is  not  a  collusive  or 

friendly  judgment,  to  give  the  other  party  an  advantage  in  respect 

of  an  Ultra  Vires,  or  other  invalid,  transaction  which  he  could  not 

obtain  directly  or  by  express  ratification.- 

In  New  Zealand,  however,  it  has  recently  been  explicitly  decided 
that  a  judgment,  obtained  on  a  compromise  of  an  action  against  a 
corporation  to  enforce  an  Ultra  Vires  agreement,  was  void.  The 
subject  was  thoroughly  discussed,  and  the  opinion  of  the  Court  is 
valuable.^ 

Another  instance  where  this  is  held  to  occur  arises  out  of  the  pro- 
ceedings of  either  the  members  as  a  whol^  or  agents  to  whom  a 
corporation  has  entrusted  a  general  authority.  That  a  corporation 
can  thus  bind  itself  seems  to  be  established,  by  the  decision  in 
Phosphate  of  Lime  Co.  v.  Green.'''  By  the  articles  of  association  Phosphate  of 
the  company  ^  was  prohibited  from  purchasing  their  own  shares,  g™®  ^°'  ^^ 
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'  Se  New  Zealand  Banking  Corpora-  Cook's  Case,  Be  Norwich  Prov.  Ins.  Soc., 

Hon,   3  Ch.   131.     See  IrviTic  v,   Union  26  W.R.  55,  and£a«A'sC7ase,  8  C.  D.  334; 

Bank  of  Australia,  2  App.  366  ;  Cfrant  similar  decisions  in  respect  of  fire  policies  ; 

V.  United  Kingdom  Switchlaeh  Co.,  40  Alison's  Case,  9  Ch.  1,  where  judgment 

C  D.  135.  liad  been  given  for  the  defendant  in  an 

"  See  Williams  y.  St.  George's  Hariour  action  for  calls,  and  he  was  subsequently 
Co.,  2  De  G.  &  J.   547  ;  and  compare  held  not  to  be  a  contributory,  though 
Kdicards  v.  Kilkenmj,  &c..  By.  Co.,  26  others  in  the  same,  position,  who  had  not 
L.  J.   (C.  P.)  224  ;  in  both  which  the  been  sued,  were  put  on  the  list, 
company  was  held    to  have  ratified  a  ^  New  Zealand  Native  Land,  &c.,  Co., 
contract,  by  allowing  judgment  to  go  by  Ex  parte  W.Jackson,  6  N.  Z.  L.  R.  (S.  C. 
default.     Compare  the  cases  where  cor-  1888),  549. 
porations  have  been  held  bound  by  judg-  ■•  L.  E.  7  C.  P.  43. 
ments  against  them  in  respect  of  Ultra  ^  The  marginal  note  says  "the  direc- 
Vires  transactions,  e.g..  Surges  li  Stock's  tors,"  but  this  is  wrong,  it  was  "the 
Case,  2  J.  &  H.  441,  448,  where  a  life  company, "  though  the  decision  apparent- 
assurance  company  was  bound  by  judg-  ly  proceeded  upon  the  other  supposition, 
incnts  against    it  on  marine   policies  ;  If  not,  if  it  decided  that  the  company 

S  S 
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It  lent  the  defendants  £6,500  to  enable  them  to  take  up  400  of  the 
company's  shares  which  the  latter  had  bought  in  the  open  market; 
and  some  time  after,  the  defendants  being  unable  to  repay  this 
loan,  the  company  compromised  the  matter  by  accepting  the  400 
shares  £10  paid  up,  in  discharge  of  the  loan,  which  it  thereupon 
cancelled.  At  a  subsequent  meeting  of  the  shareholders,  an  account 
was  handed  round  to  every  one  present  wherein  the  sum  of  £4,000 
was  set  down  as  the  price  of  ""shares  cancelled,"  and  the  account  of 
the  defendants  in  the  company's  ledger  was  credited  with  £4,000 
"  as  per  shares'  forfeited  account."  This  was  acquiesced  in  for  five 
years,  when,  on  the  liquidation  of  the  company,  the  liquidator 
brought  an  action  to  obtain  payment  of  the  400  shares.  It  was 
decided  that,  assuming  that  the  compromise  with  the  defendants 
by  the  acceptance  and  cancellation  of  the  400  shares  was  Ultra 
Vires  of  the  directors,  the  subsequent  conduct  of  the  shareholders, 
in  assenting  to  the  transfer  of  the  plaintiff  company  to  the  new 
company  (which  had  been  created,  and  had  taken  over  the  assets 
of  the  plaintiff  company),  with  knowledge,  or  the  opportunity  and 
means  of  knowing,  if  they  thought  proper  to  inquire,  that  such 
transfer  was  in  part  founded  upon  such  cancellation,  was  a  ratifica- 
tion of,  and  acquiescence  in  what  the  directors  had  done  ;  and  that 
it  sustained  a  plea  of  accord  and  satisfaction  to  an  action  brought 
against  the  defendants,  in  the  name  of  the  old  company,  for  the 
recovery  of  the  £6,500  advance. 

The  different  judgments  rendered  in  this  case  examined  rather 

carefully  the  circumstances   under  which    a   corporation   can   be 

deemed  to  have  impliedly  ratified  an  informal  transaction,  and  one 

What  will         which  otherwise  would  not  be  binding  upon  it.    From  them  it  may 

rSation  or     ^^  gathered  that  in  the  case  of  joint-stock  companies  and  other 

acquiescence  by  similar  corporations,  as  it  is  perhaps  not  possible,  so  it  is  not  in  law 

a  corporation.  .  ,       ^  ,    ,  ,-  ,        .   ,  .     ,. 

necessary  m  order  to  establish  either  indirect  or  implied  ratifica- 
tion,! Qj.  ^he  still  vaguer  form  of  acquiescence  on  the  part  of  the 
corporation,  to  prove  the  knowledge  and  acquiescence  of  each  in- 
dividual shareholder  ;  but  that  it  is  enough  to  show  circumstances 
which  are  reasonably  calculated  to  satisfy  the  Court  or  a  jury  that 
the  thing  to  be  ratified  came  to  the  knowledge  of  all  who  chose  to 
inquire,  all  having  full  opportunity  and  means  of  inquiry." 

notwitlistanding  could  ratify  a  [.urclmse  '  Express  ratification  can  only  be  bv 

ol  Its  own  sharos    although  it  had  no  resolution  of  the  corporation  in' general 

power  to  do  this,  then  the  oiiso  is  directly  meeting. 

contrary  to  numerous  other  decisions,  see  3  Coinpare   per   Lord    Chohnsrord    in 

nntc,  p.  133.     Indeed,  lu  any  view  the  Spademan  v.  Svans,  L   R  3  H   L   171 

decision   scorns   to   bo   bad     unless    the  233.     And  as  illustrating  what  acts"  &o.', 

proceedings    wore    Ultra  A  ires    m    the  will  establish  implied  ratilication  or  ac- 

sccond.iry  sense  only,     bee  the  comments  quiescence  by  the  whole  corporation,  see 

on  this  case  in  Tnvor  v.  WIntworth,  12  A'ew  M.,pe,  <Cr„  Bridge  Co.   v.  Phknix 

^rr-  '^^^-  £anlc,  3  N.  Y.  156,;  Moss  v.  Averill,  10 
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Very  often  questions  of  ratification  or  acquiescence,  when  the  Ratification  in 
point  to  be  determined  is  the  immediate  and  direct  action  of  the  -with  siiares. 
corporation  itself,   relate  to   shares,  their  acceptance,  forfeiture, 
transfer,  and  the  like.     In  these  matters  it  is  quite  clear  that 
directory  formalities  may  be  neglected,  and  that  if  a  company  agree 
to  an  informal  transfer  of  or  other  dealing  with  shares,  both  parties 
will  be  bound  thereby,  and  neither  of  them  nor  any  third  person 
can  afterwards  take  advantage  of  the  informality,  assuming  it  not 
to  be  essential  to  the  dealing  under  consideration,  so  as  to  open 
and  set  aside  the  transaction.     But  if  the  omitted  formality  be 
essential,  so  that  for  want  of  it  the  arrangement  is  a  nullity,  no  Essential 
subsequent  proceedings  of  the  whole  body  of  members  can  supply    ""^  ^''^^' 
the  defect.     As  they  could  not  have  dispensed  with  it  by  express 
agreement   at  the  time  the  arrangement  was  entered  into,  so 
neither  can  they  do  so  in  an  indirect  manner  by  ex  post  facto 
acquiescence.    In  such  cases  the  mere  passage  of  time  is  of  no  avail 
— "  lapse  of  time  alone  certainly  would  not  make  valid  that  which 
at  the  beginning  was  invalid."  ^ 

Various  instances  have  been  already  considered  where  corpora- 
tions, without  literally  ratifying,  have  "adopted"  or  "taken over" 
engagements  not  previously  or  otherwise  binding  them.^ 

SUB-SECTION  II. — ACQUIESCENCE. 

245.  There  must  be  facts  which  will  raise  the  presumption  of  Requisites  of. 

.,,.,■  1.  Evidence 

an  intention  to  acquiesce.  ^f  intention. 

It  is  not  sufiScient  that  after  a  voidable  or  informal  transaction 
time  elapses  without  proceedings  being  taken  to  set  aside  the  same. 
There  must  be  more  than  this  to  fix  a  person  with  liability.  "  No 
mere  lapse  of  time  can  alter  the  character  of  a  transaction  :  'Quod 
ab  initio  non  valet,  in  tractu  temporis  non  convalescit.'  Length 
of  time  may,  in  many  cases,  materially  assist  in  establishing 
the  presumption  of  acquiescence  in  an  act  which  requires  con- 
firmation to  give  it  validity.  But  then  it  is  not  time,  but  the 
acquiescence  which  changes  what  would  otherwise  be  a  void^  act 
into  a  valid  one."  * 

246.  Persons  will  not  be  bound  by  acquiescence  in  respect  2.  Due  notice. 

of  proceedings  other  than  those  of  which  they  have 
received  notice. 

JJ.  Y.  449  ;  Okoti  v.  Tioga  RR.  Co.,  27  '  Fcr  Lord  Cairns,  L.  E.  3  H.  L.  253. 

N.  Y.   546  ;  Salem  Bank  v.  Gloucester  ^  See  ante,  pp.  357-8,  370-6. 

Bank,  17  Mass.  1 ;  Milliard  v.  Goold,  34  '  tScmUe  "voidable." 

N.  H.  230  ;  and  the  cases  cited  post,  pp.  ■•  L.  K.  3  H.  L.  260.  per  Lord  Clielms- 

628-631.  lord. 

^  s  s  2 
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Proceedings 

by  officials. 


HoulJswortli 
V.  Evans. 


IIow  far 
corporators 
lioimd  by 
informal  act.3 
of  their 
officials. 


What  is  suffi- 
cient notice. 


The  question  not  seldom  arises — admitting  there  has  been  ac- 
quiescence, how  far  or  to  what  facts  does  it  extend  ?  Here  the  rule 
is  that  above  enunciated — that  the  acquiescence  does  not  extend 
beyond  the  notice,  actual  or  constructive,  that  is  to  say,  that  where 
the  fair  presumption  of  an  intention  to  be  bound  ceases,  the  legal 
liability  and  bond  also  cease.  The  consequent  result  sometimes  is 
— and  the  same  remark  applies  to  ratification — that  though  acqui- 
escence is  clearly  estabUshed,  yet  it  having  been  acquiescence  in 
transaction  A  aimpliciter,  while  the  actual  transaction  entered 
into  was  B,  or  even  A  not  simpliciter  but  with  certain  qualifications, 
the  acquiescent  is  not  bound. 

Most  of  the  cases  illustrative  of  this  point  have  arisen  in  connec- 
tion with  acquiescence  by  corporators  in  the  Ultra  Vires  proceed- 
ings of  their  managing  body.  It  is  quite  established  that  the 
corporators  will  be  bound  by  acquiescence  only  so  far  as  they 
have  actual  knowledge — that  if  a  part  only  of  the  transaction 
be  communicated  to  them,  they  will  not  be  estopped  but  will  be 
entitled  to  reopen  the  whole  affair. 

The  leading  decision  is  that  of  the  House  of  Lords  in  Houlds- 
rvorili  v.  Evans}  A  general  meeting  of  the  shareholders  of  a 
company  had  agreed  to  certain  conditions  on  which  dissenting 
members  were  to  be  allowed  to  retire  from  the  company,  one 
of  which  fixed  the  date  at  which  assent  to  the  arrangement  was  to 
be  declared.  It  was  held  that  that  date  was  an  essential  part  of 
the  proceeding,  and  that  the  directors  had  no  power,  after 
the  expiration  of  that  date,  to  receive  proposals  and  enter  into 
arrangements  with  any  member  who  desired  to  retire  but  had 
not  expressed  his  wish  to  do  so  within  the  stipulated  time.  Under 
the  circumstances  a  majority  of  the  House  of  Lords  considered 
that  the  shareholders  were  not  fixed  with  knowledge  of  the 
informalities." 

It  may  be  added  as  a  general  proposition  that  members  of  a 
corporation  will  be  bound  by  acquiescence  in  the  informal  acts  of 
their  managing  body  only  when  such  acts  are  within  the  apparent 
powers  of  such  directors  ;  and  that  to  bind  them  when  the  acts  in 


'  L.  K.  3  H.  L.  263  ;  Str.war/'s  Case,  1 
Oil.  511,  was  precisely  the  same,  and 
Stanhope's  Case,  1  Ch.  161,  was  very 
similar. 

^  Lord  Cranworth  came  to  a  difTerent 
conclusion  on  tlio  facts,  but  lie  was  very 
clear  ns  to  the  eil'ect  of  nci.|niescence  :  "  I 
think  [witli  the  Lord,  Chancellor]  that  it 
is  a  most  essential  proposition,  to  bo 
rigidly  enforced,  that  m  these  joint  stock 
companies  absent  shareholders  should 
iKivcr  bo  bound  to  do  anything  more 
than  to  assume  that  tlto  directors  are 


doing  tlieir  duty,  unless  in  cases  where 
they  are  informed  that  although  the 
directors  have  not  intended  to  defraud 
the  company,  yet,  exercising  powers  not 
legally  conlerred  upon  them,  they  have 
gone  beyond  what  they  ought  to  do.  If, 
with  knowledge  of  that  fact,  the  share- 
holders remain  a  long  time,  and  take  no 
step  whatever,  still  more  if  they  so 
remain  while  great  alterations  are  going 
on  in  the  company,  they  must  be  taken 
to  have  retrospectively  sanctioned  what 
has  been  done.  "—L.  R,  3  H.  L.  276. 
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question  are  clearly  Ultra  Vires  of  the  directors  though  Intra  Vires 
of  the  corporation,  it  must  be  shown  that  the  members  were  duly 
informed  of  the  same.^ 

Another  case  to  the  same  effect  is  Spademan^  v.  Evans,^  the  Spackman  v. 
facts  and  general  principle  laid  down  in  which  are  thus  stated  in  '^*"^" 
the  marginal  note  :  "  Though  the  directors  of  a  company  may 
grant  to  a  dissenting  shareholder  leave  to  retire  from  the  company 
on  conditions  which  they  deem  prudent  and  advisable  to  be 
granted  in  his  case,  yet  if  such  conditions  are  not  in  accordance 
with  the  terms  of  the  deed  of  settlement,  or  with  conditions  for 
retirement,  notice  of  which  was  distinctly  given  to  all  the  share- 
holders, and  which  were  agreed  on  at  a  public  meeting  of  the 
shareholders,  though  he  performs  the  conditions  on  which  such 
leave  was  granted,  and  his  name  is  for  years  removed  from  the 
lists  of  shareholders,  and  the  company  changes  its  form  of  conduct- 
ing its  business  (of  which  he  has  no  notice),  and  dividends  are 
received  (in  which  he  does  not  participate),  he  is  liable  to  have 
his  name  inserted  in  the  list  of  contributories  on  the  final  winding 
up  of  the  company."  ^ 

247.  Members  of  corporations  will  receive   sufficient  notice  3.  What  win 
by  the  publication   of    voidable    or  informal  trans-  ^io^°i,'ers  *° 
actions   ia    the    usual   way   in   which    the    ordinary 
general  proceedings  of  the  corporation  are  notified  to 
the  members. 

There  may  perhaps  be  some  slight  doubt  as  to  whether  the 
principle  here  expressed  has  been  strictly  followed  or  even 
admitted  in  all  the  decisions.  But  it  is  submitted  that  this  has 
been  done.  Some  discrepancies  may  appear,  but  they  can  be 
explained  consistently  with  the  correctness  of  the  proposition  by 
stating  that  the  "  publication  "  must  be  a  true  and  complete 
publication,  sufficient  and  so  worded  as  to  call  attention  to  the 
precise  matter  which  the  members  are  to  confirm,  ratify,  or  acqui- 
esce in.*      Where  there   has  been   such   publication  and    such 

'  Doicncs  V.  Shi}},  L.  E.  3  H.  L.  343,  shareholders  knew  that  they  were  illegal 

359  ;  see  post,  p.  630.  or  irregular,  that  is,  knew  that  they  were 

2  L.  R.  3  H.  L.  171.  acts  not  authorised  by  the  deed  and  not 

^  These    facts    are  manifestly  rather  done  in  pursuance  of  the  notice  given  to 

strong  evidence  of  notice,  and  Lord  St.  every  shareholder  by  the  circular  of  the 

Leonards  and  Lord   RoraiUy  dissented  4th  of  November,  1848.     The  important 

from  the  judgment.      Lord  Cranworth  question    is,   whether   the    information 

thus  expressed  himself:  "  Looking  to  all  communicated  to  them  did  communicate 

which  was  thus  done,  I  should  certainly  this  knowledge.     I  have,  but  not  without 

hold  that  the  conduct  of  the  continuing  reluctance,  come  to  the  conclusion  that 

shareholders  amounted  to  a  ratification  it  did  not."— L.  R.  3  H.  L.  194. 

of  the  illegal  or  irregular  acts  of  the  ■■  See    Stanhope's    Case,    1   Ch.    161  ; 

directors,  provided  it  be  clear  that  the  Spackman  v.  Evans,  L.  R.  3  H.  L.  171, 


Directors. 
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subsequent  proceedings  as  to  justify  the  presumption  of  acqui- 
escence, the  members  have  always  been  bound. ^ 

With  regard  to  notice  of  the  proceedings  of  directors  and  the 
like,  it  seems  to  be  decided  that  though  all  persons,  and  a  fortiori 
the  corporators' themselves,  will  be  presumed  acquainted  with  the 
provisions  of  the  constating  instruments,  and  therefore  of  the 
powers  of  directors;  yet  not  even  corporators  will  be  presumed 
acquainted  with  the  precise  manner  in  which  such  powers  are 
exercised.  Consequently,  to  bind  shareholders  by  acquiescence  in 
acts  of  their  directors  in  excess  of  their  powers,  it  must  be  shown 
by  evidence,  other  than  the  mere  acts,  that  the  shareholders  had 
knowledge  actual  or  constructive  of  the  same. 

Thus  in  Bownes  v.  SJdp-  Lord  Chelmsford  laid  down  : — "  The 
knowledge  which  is  imputable  to  a  shareholder  under  the  circum- 
stances above  mentioned  is  of  the  engagement  by  which  he  has 
bound  himself,  and  with  which  it  is  not  an  unreasonable  presump- 
tion that  he  has  made  himself  acquainted.  This  case  must  be 
distinguished  from  those  where  it  has  been  sought  to  bind  share- 
holders by  the  acts  of  directors  of  a  company  which  were  Ultra 
Vires.  A  shareholder  must  be  considered  to  be  fully  informed  of 
the  powers  given  to  directors  by  the  deed  of  association  to  which 
he  is  either  actually  or  constructively  a  party.  But  he  is  not 
bound  to  know,  and  practically  he  rarely  does  know,  whether  the 
directors  are  acting  within  or  exceeding  the  scope  of  the  authority 
entrusted  to  them." 

248.  Provided  a  person  has  notice  of  a  voidable  or  informal 
transaction  which  affects  himself,  he  will  be  bound 
thereby  unless  he  takes  active  steps  to  express  his 
dissent. 

"  I  only  desire  to  add  one  word  with  regard  to  a  phrase  which  I 
think,  in  matters  of  this  kind,  is  sometimes  somewhat  misapplied, 
Legal  meaning  namelj',  the  phrase  '  acquiescence.'  If  by  '  acquiescence  '  is  meant 
a  course  of  conduct  which  amounts  to  active  and  intelligent 
consent,  I  think  it  very  likely  that  many  of  those  shareholders 
could  not  be  held  to  have  actively  and  intelligently  consented  to 
what  was  going  on.  But  what  I  think  is  the  real  question  to  be 
looked  at  in  any  case  of  this  kind  is  this :  Had  the  shareholders 
notice  of  the  way  in  which  the  affairs  of  the  company  were  being 
conducted,  and  its  property  was  being  managed,  and  of  the  rights 
and  interests  which  were  being  created  with  regard  to  the  stock  of 


4.  Effect  of 
notice. 


of  acquies- 
cence. 


'  Brotlierhood's  Cmc,  4  Do  G.  F.  &  J. 
566  ;  JEvans  v.  Smallcombe,  L.  R.  3  H.  L. 
249. 


=  L.  E.  3  H.  L.  343,  359.  Compare 
Blackbimi,  etc.,  Building  Society  v. 
Cunliffe  Brooks  d:  Co.,  29  C.  D.  902. 
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the  company  ?  If  they  had  that  notice,  and  if  they  were  content 
not  to  oppose  those  acts  which  they  knew  were  every  day  being 
done,  then  I  think  they  are  debarred  in  point  of  equity  from 
coming  forward  at  a  later  period  for  the  purpose  of  undoing  the 
rights  and  releases  which  had  been  created  and  given."  ^ 

SUB-SECTION  III. — EFFECT    OF    EATIFICATION  AND  ACQUIESCENCE. 

1.  On  behalf  of  an  Existing  Corporation. 

249.  Mere  directory  formalities  may  be  waived,  and  being 
waived,  the  informal  transaction  may  be  rendered 
binding  by  acquiescence,  and  a  fortiori  by  ratification. 

This   is   the   simplest    example.      Directory    formalities    have  p'r^otory 

'■  ^  ,    •'  .  tormanties. 

nothing  to  do  with  the  essence  of  a  transaction.  They  are  simply 
indicia,  simply  fetters,  so  to  speak,  called  into  existence  to  secure 
the  parties  concerned  against  being  hurried  into  rash  and  unfor- 
tunate transactions.  But  the  means  so  provided  may  be  set  aside 
at  the  option,  express  or  implied,  of  those  for  whom  they  have 
been  provided.  Of  course  difficulties  will  arise  as  to  (a)  what  are 
directory  formalities,  and  (6)  what  will  amount  to  an  implied 
waiver.  Upon  both  reference  must  be  had  to  the  remarks  already 
made.^ 

As  to  what  are  the  cases  when  formalities  of  this  description 
will  be  waived,  and  the  informal  transaction  rendered  binding  by 
acquiescence,  it  may  probably  be  affirmed  without  any  qualification 
that  every  kind  of  formality  which  is  clearly  directory  may  be  so 
waived,  provided  the  parties  claimed  as  bound  actually  knew  or  can 
reasonably  be  presumed  to  have  known  the  informality,  and  have 
not  taken  early  opportunity  to  repudiate  the  transaction  in  question. 

250.  Certain  kinds  of  essential  formalities  may  be  waived,^  or     ^ 
the  absence  so  acquiesced  in  that  the  informal  trans- 
actions will  become  binding,  semble. 

This  proposition  appears  on  the  face  of  it  to  be  false.     It  reads  Imperative 
like  a  contradiction  in  terms  to  state  that  a  formality  is  essential 
and  yet  that  it  may  be  waived.     Nevertheless  it  seems  by  the 
authorities  that  various  formalities  and  regulations  in  the  nature 
of  formalities  there  are  of  such  a  kind  that,  if  absent  from  the 

1  Per  Lord  Cairns,  L.  C,  in  L.  E,  3  HcymanY.  European  Central  By.  Co.,  7 

H.  L.  256.     Compare  Crook  v.  Corp.  of  Eq.  169  ;   FerreU's   Case,  15  Eq.  250  ; 

Seaford,  6  Ch.  551  ;  and  the  numerous  Sharpley  v.  Louth,  ttc,  My.  Co.,  2  C.  D. 

cases    wliere    shareholders    who    could  663. 

originally  have  repudiated  their  allot-  ^  Ante,  pp.  602-4,  as  to  Formalities  ; 

ments  have  been  fixed  as  members  by  and  pp.  604-6,  as  to  Acquiescence, 
their   omission    to    take    the  necessary  '  Probably  in  no  case  could  the  absence 

measures  for  lAi&i—Taite's  Case,  3  Eq.  of  such  a  formality  be  expressly  ratified. 
795  ;    Lawrence's    Case,    2    Ch.    412  ; 
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transaction  to  which  they  relate,  either  party,  and  not  merely  the 
one  for  whose  protection  they  are  created,  may  at  the  time  take 
advantage  thereof  and  repudiate  the  transaction,  and  yet  by  lapse 
of  time  and  acquiescence  both  parties  will  become— perhaps 
estoppel  is  the  true  explanation— bound  and  be  estopped  from 
setting  up  the  defect. 

First.— The  need  of  the  corporate  seal  may  be  so  dispensed  with. 
In  various  cases,  as  already  seen,i  this  is  allowed  without  reference 
to  other  facts  than  the  nature  of  the  particular  transaction. 
Secondly.  In  addition  there  are  instances  not  coming  within  these 
exceptions— at  least  there  are  decisions  to  this  effect— where  the 
seal  was  wanting,  where  consequently  in  incepto  the  arrange- 
ment was  not  binding  on  either  side,  yet,  after  acquiescence 
therein  the  formality  has  been  held  waived  and  the  corporation 
liable  thereon.^  Thirdly.  A  few  other  somewhat  doubtful  instances 
have  also  been  mentioned^  where  imperative  formalities  of  other 
descriptions  than  sealing  have  under  particular  circumstances  been 
deemed  to  be  excused. 

251.  Agreements,  proceedings,  acts,  &c.,  made,  done,  or  con- 

curred in  by  the  managing  body,  and  a  fortiori  by 
subordinate  agents.  Ultra  Vires  of  such  body  or  agents, 
but  Intra  Vires  of  the  corporation,  may  be  ratified  or 
be  confirmed  by  acquiescence.* 

Hitherto  reference  has  been  made  to  formalities  and  other 
matters  of  a  similar  nature.  Here  the  question  is,  not  of  form  but 
of  substance,  not  of  acquiescence  in  the  want  or  omission  of  a 
formality,  but  in  the  absence  or  abuse  of  an  agent's  authority. 
The  above  proposition  seems  fully  established  without  qualifica- 
tion, it  being  only  necessai-y  to  bear  in  mind — what  applies  equally 
to  all  cases  of  ratification  and  acquiescence — that  there  must  be 
(a)  full  disclosure  of  the  exact  nature  and  extent  of  the  absence  or 
abuse  of  the  agent's  authority,^  and  (b)  full  knowledge  or  means  of 
knowledge  on  the  part  of  the  corporation  and  its  members  of  the 
acts,  &c.,  in  question,  their  precise  nature,  and  the  probable 
consequences  thereof." 

252.  Any  transaction,  not  actually  illegal  or  Ultra  Vires,  but 

not  originally  binding  on  a  corporation,  may  be  ratified 
by  it. 


'  Ante,  pp.  543-550. 

=  Ante,  pp.  552-3. 

'■>  Ante,  pp.  612-3. 

■'  Irvine  v.  Union  Banh  of  Australia, 
2  App.  366  ;  Orant  v.  United  Kingdom 
iJivitchback  Ry.  Co.,  40  C.  D.  135. 

»  Phosphate  of  Lime  Co.  v.  Green,  L.K. 


7  C.  P.  43,  where,  however,  tlie  trans- 
action acquiesced  in  was  Ultra  Vii-es  of 
the  company,  not  of  the  directors. 

^'  Spaekman  v.  Evans,  L.  R.  3  H.  L. 
171.  See  Mitrray  v.  B^tsh,  L.  R.  6  H. 
L.  37. 
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Engagements  of  every  description  entered  into  on  behalf  of  an  'When  the 
existing  corporation,  which  are  not  in  themselves  illegal,  but  which  is  eristing! 
do  not  at  present  bind,  or  rather,  more  accurately,  which  may  be 
repudiated  by  the  corporation,  may  be  duly  ratified  by  it  whatever 
be  the  defect,  whether  it  be  the  absence  of  some  formality,  or  the 
want  of  authority  on  the  part  of  those  who  have  purported  to  act 
for  the  corporation  or  the  like — always  provided  that  the  defect  be 
not  essential  to  the  validity  of  the  engagement.  Such  ratification 
will  have  its  usual  effect,  of  always  rendering  the  principal  liable, 
and  of  generally  discharging  the  agent  from  liability,  e.g.,  when  he 
has  signed  a  contract  on  behalf  of  a  named  principal.^ 

253.  Transactions    which    are    absolutely  illegal    or    Ultra  Illegal  and 
Vires    cannot   be    ratified,  or    rendered    binding    by  transactions. 
acquiescence. 

As  to  illegal  proceedings  nothing  need  be  said.  As  to  those 
which  are  Ultra  Vires  in  the  strict  sense,  the  question  seems 
equally  clearly  decided  in  the  negative.  "  In  my  opinion,  beyond 
all  doubt,  on  the  true  construction  of  the  statute  of  1862,  creating 
this  corporation,  it  appears  that  it  was  the  intention  of  the  legis- 
lature, not  implied,  but  actually  expressed,  that  the  corporation 
should  not  enter,  having  regard  to  its  memorandum  of  association, 
into  a  contract  of  this  description.  If  so,  according  to  the  words 
of  Mr.  Justice  Blackburn,  every  Court,  whether  of  law  or  of  ' 
equity,  is  bound  to  treat  that  contract,  entered  into  contrary  to 
the  enactment,  I  will  not  say  as  illegal,  but  as  Extra  Vires,  and 
whoUy  null  and  void,  and  to  hold  also  that  a  contract  wholly  void 
cannot  be  ratified."  ^ 

"  I  have  already  observed  that  the  contract  entered  into  by  the 
company  with  Messrs.  Riche  was  not  a  voidable  contract  merely, 
but  being  in  violation  of  the  prohibition  contained  in  the  Com- 
panies Act  was  absolutely  void.  It  is  exactly  in  the  same  condition' 
as  if  no  contract  at  all  had  been  made,  and  therefore  a  ratification 
of  it  is  not  possible.  If  there  had  been  an  actual  ratification  it 
could  not  have  given  life  to  a  contract  which  had  no  existence  in 
itself;  but  at  the  utmost  it  would  have  amounted  to  a  sanction  by 
the  shareholders  to  the  act  of  the  directors,  which,  if  given  before 
the  contract  was  entered  into,  would  not  have  made  it  valid,  as  it 
does  not  relate  to  an  object  within  the  scope  of  the  memorandum 
of  association."^ 

1  See  Eiggins  v.  Senior,  8  M.  &  "W.  ^  l,  j;,_  7  jj_  ^  573^  ^^^  -^^^.^  Cairns, 

834  ;  Armstrong  v.  StoJces,  L.  E.  7  Q.  B.       L.  C. 
698;  "  ■^*"^-.  P-  67S,per  Lord  Chelmsford. 
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254.  Agreements,  proceedings,  acts,  &c.,  made,  done,  or  con- 
curred in  by  the  corporation  itself  which  are  Ultra 
Vires  in  the  secondary  sense  may  be  ratified  or  be 
confirmed  by  acquiescence. 

Transactions  If,  however,  a  transaction  be  Ultra  Vires  in  the  secondary  sense, 

Ultra  v[res  in  ^^  ^'^J  ^^  ratified  or  acquiesced  in  and  thereby  rendered  binding. 
the  improper  Such  transactions  are  outside  the  powers,  not  of  the  corporation 
itself,  but  of  any  majority  however  numerous  not  amounting  to 
the  entire  body  of  corporators.  If  the  whole  body,  one  and  all, 
agree,  all  are  bound,  and  therefore  the  corporation  is  bound  also. 
Consequently  if  all  could  have  agreed  and  directed  the  objection- 
able proceeding  beforehand,  so  aftei'wards  by  unanimous  assent  it 
can  be  approved.  It  is  upon  this  principle — though  certainly  it 
was  not  made  the  ratio  decidendi — that  Phosphate  of  Lime  Co. 
V.  Green^  may  be  supported.  It  was  not  absolutely  outside  the 
power  of  the  plaintiff  company  to  cancel  the  shares  there  in  dis- 
pute— such  a  proceeding  was  within  its  possible  and  potential 
powers,  within  the  powers  which  it  could  have  invoked  into  active 
life  by  proper  resolutions  without  the  assent  of  any  outside 
authority — it  was,  however,  not  within  its  active  powers  then 
actually  existing,  and  consequently  it  was  Ultra  Vires  in  the 
secondary  sense — but  having  been  acted  upon  and  acquiesced  in 
for  a  long  time  under  circumstances  which  justified  the  inference 
that  all  the  members  were  cognizant  of,  and  not  desirous  to  upset, 
the  proceeding,  the  presumption  necessarily  followed  that  they  had 
approved  and  affirmed  that  which  they  could,  by  taking  the 
ordinary  measures,  have  directed  beforehand. 

2.  Engagements  on  behalf  of  a  Future  Corporation. 

There  may  be  what  purports  to  be  a  ratification  by  a  corporation 
when  created  of  engagements  expressed  to  be  made  on  its  behalf 
before  its  creation. 

As  to  this  it  may  be  stated  shortly — 

First,  any  such  proceeding  will  in  no  way  relieve  those  already 
responsible.^ 

Secondly,  the  parties  actually  entering  into  such  engagements, 
though  professing  only  to  act  for  the  future  corporation  and 
explicitly  stipulating  against  personal  liability,  are  liable,' 

Thirdly,  the  corporation  cannot  ratify  such  engagements  so  as  to 
become  liable  thereon.* 

'  L.  n.  7  C.  p.  43  ;  ant,;  pp.  625-6.  and  Bcattie  v.  Lord  Eburn  7  Oh  777 

•-  Kclncr  v.  Mxtcr,  L.  R.  2  C.  P.  174.  '  Ibid. 

Compare  Scott  v.  Lord  Ebury,  ibid.  255  ;  ••  See  ante,  pp.  354-5. 
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Fourthly,  the  corporation  may  however  "  adopt "  or  take  over 
the  engagements  by  a  new  identical  agreement,  or  may  so  act  with 
regard  to  them  as  in  equity  to  be  deemed  to  have  adopted  them.^ 

SECTION  III. — RATIFICATION  AND  ACQUIESCENCE  BY  OFFICIALS. 

255.  Whatever  an  agent  has  authority^  to  do  directly,  he  can 
bind  his  principal  by  ratifying  or  by  acquiescing  in. 

It  is  comparatively  seldom  that  the  attempt  is  made  to  prove  Eatification  by 
ratification  or  acquiescence  by  the  corporation,  that  is,  by  the  o*^'''^'^- 
whole  body  of  corporators  as  such  individually  or  when  assembled 
in  general  meeting.  It  is  much  the  commoner  proceeding  to 
charge  it  on  account  of  the  acts  and  conduct  of  its  officials. 
Usually,  of  course,  it  is  the  governing  body  who  have  ratified  or 
acquiesced.  But  no  distinction  can  in  point  of  law  be  drawn 
between  them  and  subordinate  officials  other  than  the  distinctions 
necessarily  flowing  from  the  difference  of  authority  possessed  by 
the  two  classes. 

With   regard  to  the  extent  to    which  directors  can  ratify,  in  what  acts  can 
Wilson  V.  West  Hartlepool  Harbour,  &c.  Co.?  it  was  laid  down  jf  ™*i''^'i  ^^ 

^  .  '  directors. 

by  Turner,  L.  J.,  that  whatever  directors  can  do  personally  in 
reference  to  a  company,  they  can  ratify  when  done  by  others. 
"  It  is  not  disputed  that  the  directors  had  power  on  behalf  of  the 
company  to  sell  the  land  in  question ;  and  having  this  power,  it 
must,  as  it  seems  to  me,  have  been  competent  to  them  to  ratify  a 
contract  made  by  the  manager  of  the  company  for  the  sale  of  it." 

Renter  v.  Electric  Telegraph  Go*  is  a  well  known  case  upon  Eeuierv. 
ratification   by  directors.      By  the   deed   of    settlement   of   the  Telegraph  Co. 
defendants  who  had  been  incorporated  by  royal  charter,  it  was 
provided  that  the  directors  should  manage  the  business,  but  all 
contracts  above  a  certain  value  were  to  be  signed  by  at  least  three 
directors,   or  sealed  with  the   seal  of  the  company  under  the 
authority  of  a  special  meeting.     The  plaintiff  sued  the  company 
on  an  agreement  above  the  prescribed  value.     It  was  made  by  Ratification 
parol  by  the  chairman,  who  himself  entered  a  memorandum  of  it  l"? '''™'-*<"'^- 
in  the  minute-book  of  the  company;  and  it  was  recognised  in 
correspondence  with  the  secretary.     The  plaintiff  did  work  under 

>  See  ante,  pp.  357-8,  370-6.  ^  6  E.  &  B.  341 ,;  26  L.  J.  (Q.  B.)  46  ; 

"  But  only  where  the  agent   has  au-  Smith  v.  Hull  Glass  Co.,  11  C.  B.  897. 

tliority,   Mayor  v.  Musgravc,  30  Amer.  Compare  United  States  Rolling  Stock  Co. 

458,  48  Md.     272  ;   and  when  he  acts  v.  Atlantic   G.   W.  BR.   Co.,  32  Amer. 

with    lo-na  fides,   La   Banque    Jacques-  380,  34   Ohio    St.   450  ;    Browning   v. 

Cartier    v.   La    Banqtce    d'Epargne,    13  Great  Central  Mining  Co.,  5  H.  &  N. 

App.  111.  856.  29  L.   J.   (Ex.)  399;  Totterdell  t. 

3  2  De  G.  J.  &  S.  475,  495  ;  34  L.  J.  Fareham  Blue  Brick,  djc.Co.,  L.R.  1  C.  P. 

(Ch.)  241,  250,  674. 
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Ratification  by 
directors — 
requisites  of. 


it,  and  received  payment  by  cheques  for  it,  which  payments  were 
audited  in  the  company's  accounts.  It  was  within  the  scope  of 
the  company's  business  ;  but  it  was  not  signed  by  three  directors 
or  sealed  at  a  special  meeting.  The  Court  held  that  the  contract 
had  been  ratified  by  the  directors,  and  fer  consequentiam  by  the 
company ;  since  the  deed  of  settlement  declared  that  "  the  directors 
shall  conduct  and  manage  the  affairs  of  the  company,  and  shall 
exercise  all  the  powers  which  may  be  exercised  by  the  company 
at  large." 

It  need  hardly  be  said  that  in  order  to  render  a  corporation 
liable,  whether  upon  express  ratification  or  by  reason  of  acqui- 
escence by  directors  or  other  agents,  there  must  be  ratification  or 
acquiescence  in  bona  iides,  and  with  the  genuine  intention  to 
benefit  the  company.  The  officials  arc  trustees  for  all  tlie 
members.  As  they  may  make  no  contract,  &c.,  either  with  a  view 
to  their  own  exclusive  advantage,  or  collusively  to  benefit  others 
at  the  expense  of  the  company ;  so  neither  may  they  ratify  or 
acquiesce  for  similar  purposes,  nor  conceal  from  general  meetings 
of  the  corporation  such  facts  as  would  probably  cause  such  meet- 
ings to  refuse  their  assent  to  engagements  otherwise  not  binding  on 
them.i  Apart  from  this,  however,  the  facts  which  will  be  sufficient 
to  constitute  acquiescence  by  a  corporation,  will  be  equally  so  in 
case  of  its  agents.- 


^  AtJienceum  Life  Ins.  Sue.  v.  Poolcy, 
3  De  G.  &  J.  294  ;  28  L.  J.  (Ch.)  119  ; 
La  Banqw  Jacgiies-Cartier  v.  La  Bani^ie 


d'Bpargne,  13  App.  111. 

^  See  Hotchin  r.  Kent,  8  Mich.  526  ; 
Slicrman  v.  Fitch,  98  Mass.  59. 
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THE  DOCTRINE  OF  ULTRA  VIRES  CONSIDERED  WITH  RESPECT  TO 
ULTRA.  YIRES  TRANSACTIONS  WHOLLY  OR  PARTIALLY  EXECUTED, 
AND  TO  THE  RIGHTS  AND  LIABILITIES  WHICH  ARISE  BY  REASON 
THEREOF. 
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ENGAGEMENTS.^ 
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SECTION  L — INVALID   ENGAGEMENTS   GENERALLY. 

The  law  as  to  the  general  nature  of  engagements  defective  in 
various  matters  requisite  to  give  them  full  legal  validity,  or  other- 
wise objectionable,  may  be  shortly  thus  stated  : — 

1.  Executory  engagements  which  are  to  do  directly  or  indirectly 
acts,  or  are  founded  on  a  consideration,  illegal  for  any  reason  what- 
ever— statutory,^  common  law,^  public  policy,*  immorality  recog- 
nised by  the  law  as  such' — cannot  be  enforced.  Further,  they  will 
be  set  aside  by  a  Court  of  Equity."  And  if  engagements  of  these 
descriptions  are  actually  executed,  then  on  the  maxim  "  in  pari 
delicto  'potior  est  conditio  possidentis"  anything  paid  or  done 
under  them  cannot  be  recovered  back,''  and  of  course  no  action  for 
an  account  will  lie  in  respect  thereof. 

•  The  tenn  "  engagement "  is  used  as  *  Avery    v.    Langford,    Kaj',   663-7 

perhaps  implying  a  wider  meaning  than  where  there  is  a  full  investigation  of  the 

"contract";      but    the    liability   here  subject ;  Taij/Zor  v.  Chichester,  d:c.,  My. 

considered  is  that  arising  from    trans-  Co.,  L.  R.  4  H.  L.  628. 

actions  which  either  are,  or  are  in  the  *  Pearce  v.  Brooks,  L.  R.  1  Ex.  213  ■ 

nature  of  and  allied  to,  contracts.  Smith  v.  White,  1  Eq.  626. 

2  Stevens  v.  Gfourley,  7  C.  B.  N.  S.  99,  «   Williams  v.  Bayley,  L.  R.  1  H  L 

29  L.  J.  C.  P.  1 ;  Elliott  v.  Richardson,  200. 

L.  R.  5  C.  P.  744.  7  Taylor  v.  CheHer,  L.  R.  4  Q.  B.  309 ; 

^  Gaslight  Co.  v.  Turner,   5  Bing.  N.  Scott  v.  Brown,  Doering,  and  Co.,  IgS'' 

C.   666  ;  'j'isher  v.  Bridges,  3  E.  &  B.  2  Q.  B.  724.     See  Bubb  v.  Yelverton  "a 

642^  Eq.  471. 
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2.  Executory  engagements  made  with  persons  legally  incompetent 
— infants,  lunatics,  &c. — to  contract  cannot  be  enforced. 

3.  So  informal  engagements  cannot  be  enforced,  (a)  where  the 
formality  is  imperative,^  and  (b)  where  it  is  only  directory  but  the 
defect  was  known,  actually  or  constructively,  to  the  party  con- 
tracting and  the  other  side  has  not  waived  it  ;^  but  it  is  otherwise 

(c)  where  the  defect  being  directory  only,  was  not  so  known  to  the 
party  seeking  to  enforce  the  contract.^ 

4.  With  respect  to  engagements  wholly  or  partly  executed 
coming  under  classes  2  and  3,  an  account  will  lie  against  the  party 
setting  up  the  objection  at  suit  of  the  opposite  party  to  recover 
whatever  the  former  has  benefited  thereby. 

Under  which  of  the  above  classes  do  Ultra  Vires  engagements 
come  ?  Are  they  (a)  absolutely  illegal ;  or  (b)  merely  informal 
and  therefore  enforceable  by  parties  not  aware  of  their  exact 
nature ;  or  (c)  invalid  on  the  ground  of  incompetency,  but  never 
enforceable  though  giving  rise  to  claims,  as  in  case  of  infancy ;  or 

(d)  only  analogous  to  one  and  which  of  these  classes  ?  The  answer 
is  that  Ultra  Vires  transactions  fall  under  neither  of  these  ;  but 
that  they  most  nearly  resemble  the  engagements  of  infants. 


Transactions 
executory ; 


SECTION  II. — DIRECT  LIABILITY  OF  CORPORATIONS. 

Direct  liability.  The  subject  for  consideration  is,  what,  if  any,  liability  is  incurred 
by  a  corporation  in  respect  of  engagements  which  are  Ultra  Vires 
in  the  primary  sense  ?  And  under  what  circumstances  and  in 
what  manner,  can  such  liability,  if  any  ever  arises,  be  enforced 
against  the  corporation  ? 

The  answer  to  these  questions  depends  partly  upon  the  fact 
whether  or  not  the  transaction  is  executory. 

First. — While  any  such  transaction  is  entirely  executory,  that  is, 
while  nothing  has  been  done  on  either  side  beyond  the  entering 
into  the  engagement— it  is  evident  that  neither  of  the  parties  to  it 
can  have  as  against  the  other  any  legal  cause  of  action.  Possibly 
the  officials  concerned  ma}',  on  the  ground  of  an  implied  warranty 
of  their  authority,  or  of  the  corporation's  powers,  incur  some  kind 
of  responsibility.  But  as  regards  the  corporation,  it  is  clear  that 
by  no  possible  legal  process  can  it  sue  or  be  sued,  render  the  other 
party,  or  be  itself  rendered,  liable  to  carry  out  an  Ultra  Vires 
engagement  when  nothing  has  been  done  under  or  by  reference 
to  it. 

exoclfted.  Secondly.— Suppose,  however,  the  engagement  is  not  altogether 


Aiite,-pi\  607-613. 


-  Ante,  pp.  595-600. 


3  Ibid. 
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in  fieri,  but  it  has  been  to  some  extent  acted  upon.  Here  other 
considerations  arise,  and  under  certain  circumstances  it  is  estab- 
lished that  some  degree  of  liability  may  attach  to  the  corporation, 
and  that  the  other  party  will  be  entitled  upon  equitable  grounds 
to  a  certain  amount  of  redress.  These  will  be  examined  in  the 
next  section  of  this  chapter.  But  as  regards  direct  liability  upon 
or  in  respect  of  the  engagement  itself  it  seems  clear  that  in  no 
case^  does  this  exist ;  and  that,  consequently — 

236.  The  fact  that  a  corporation  has  received  the  considera- 
tion of,  or  otherwise  derived  advantage  from,  an  Ultra 
Vires  engagement  does  not  involve  it  in  any  liability 
upon  such  engagement. 

The  liability  of  corporations,  in  respect  of  contracts  and  other 
analogous  matters,  is  founded  upon, the  fact,  that  the  contract  is 
one  into  which  the  corporation  could  enter  and  which  has  actually 
been  made  by  the  corporation  or  by  its  constituted  agents. 

This  principle  as  far  as  concerns  partnerships  has  been  estab-  Partnerships, 
lished  by  a  long  series  of  authorities.  It  can  scarcely  be  stated  in 
terms  too  explicit  and  wide.  Whatever  be  the  nature  of  the 
partnership,  each  member  has  an  implied,  and  d  fortiori  an 
express,  authority  to  bind  the  firm  for  certain  purposes  only.  If  he 
goes  beyond  that  authority — if,  purporting  to  act  on  behalf  of  the 
firm,  he  enters  into  engagements  alien  to  the  objects  of  the  firm 
or  exceeding  his  powers — the  firm  will  not  be  responsible  for 
those  engagements,  even  though  they  have  derived  advantage 
therefrom,  unless,  indeed,  they  have  ratified  the  same.  This 
non-liability  exists  as  stwctly  in  Equity  as  at  Common  Law. 
Thus  in  Fisher  v.  Tayler^  it  was  laid  down  that  the  implied 
authority  of  a  partner  to  bind  his  co-partners  for  the  repayment 
of  money  borrowed  for  partnership  purposes,  in  the  ordinary 
course  of  partnership  transactions,  does  not  necessarily  extend 
to  raising  money  for  the  purpose  of  increasing  the  fixed  capital 
of  the  firm ;  and,  therefore,  a  party  advancing  monej'  to  one 
partner,  knowing  that  it  was  for  the  latter  purpose,  cannot  as  a 
matter  of  course  charge  the  other  partners  with  the  loan,  unless 
the  transaction  took  place  with  their  express  or  actual  authority. 
It  applies  alike  to  money  borrowed  on  behalf  of  the  firm;^  and 
to  materials  supplied  to  and  work  done  for  the  firm  under  similar 

•  With  the  few  very  special  exceptions  and  see  Ra  Worcester  Corn  Exchange  Co. , 

specified,  post,  in  chap.'  vi.  3  De  G.   M.   &   G.   180.     At  law,   see 

2  2  Hare,  218.  DicUmon  v.    Valpxj,   10  B.  &  C.   141  ; 

3  lu  Chancery,  see  the  case  last  cited,  Hawtayrie  v.  Bourne,  7  M.  &  W.  595  ; 
and  ^OTOSM  V.  iewis,  1  Sim,  376  ;  CK^arfe  Emly  v.  Lye,  15  East,  7;  Lloyd  v. 
Apsey,  3  Bro.  C,  C.  265  ;  ex  parte  Emly,  FreshfieU,  2  C.  &  P.  333. 

1  Ko^e,  64 ;  ex  parte  Agace,  2  Cox,  312  ; 


640 


LIABILITY  OF  COKPOSATIONS. 


Position  of 
corporations. 


circumstances.     It  applies,  d,  fortiori,  to   contracts  relating  to 
matters  not  within  the  partnership  purposes. 

In  considering  this  principle  with  reference  to  corporations,  it  is 
only  necessary  to  bear  in  mind  the  meaning  of  the  doctrine  of 
Ultra  Vires.  Corporations  can  be  bound,  whether  by  their  own 
proceedings  or  those  of  their  agents  within  certain  limits  only. 
Outside  those  limits  they  are  not  bound.  Neither  at  Law  nor 
in  Equity  will  the  other  contracting  party  obtain  any  redress, 
upon  the  engagement  itself,  from  the  corporation,  whatever  be  the 
fraud  or  however  unjust  the  refusal  of  such  redress,^  no  matter 
what  the  attempted  form  of  proceeding — action  at  law  or  suit  in 
equity,^  petition  to  wind  up,^  or  claim  in  winding  up.* 

In  many  of  the  cases,  however,  falling  within  this  principle, 
there  has  been  nothing  like  fraud  or  even  harsh,  treatment.  The 
suffering  party  must  be  supposed  to  know  the  law,  and  therefore 
like  one  who  deals  with  an  infant,  or  a  ferae  covert,  to  have  entered 
into  agreements  which  he  was  aware  were  simply  void  against  the 
corporation.  A  decision  is  that  of  Ux  parte  Willimiison.'  The 
directors  of  a  building  society,  the  rules  of  which  gave  no  power  to 
borrow  money,  borrowed  for  the  purpose  of  making  advances  to 
their  members  on  the  security  of  their  shares.  The  lender  after- 
wards presented  a  petition  to  wind  up  the  society.  Giffard,  L.  J., 
held  that  the  transaction  was  Ultra  Vires,  and  that  as  it  was  not 
shown  that  the  building  society  had  thereby  been  benefited,  the 
petitioner  had  no  legal  or  equitable  debt  against  the  society,  such 
as  would  support  the  petition ;  which  was  accordingly  dismissed. 


SECTION   III. — LIABILITY   OF   CORPORATIONS   TO   ACCOUNT. 


SUB-SECTION  I. — ACCOUNTING  IN   RESPECT  OF  INVALID   ENGAGE- 
MENTS. 

Though  a  corporation  cannot  be  sued,  any  more  than  an  ordinary 
citizen,  directly  upon  a  transaction  which  does  not  bind  it,  yet  if 
it  sets  up  this  defence  it  must  restore  to  the  other  party  what  it 
has  obtained  from  him.  It  may,  indeed  its  officials  for  their  own 
protection  must,  repudiate  the  transaction,  but  if  so  it  must 
repudiate  altogether  —  it  cannot  reprobate  and  approbate  —  it 
cannot  reject  and  yet  keep  what  in  another  form  it  has  rejected. 

The  principle  is  that  a  person  not  directly  liable  must  account 


'  The  ftuthoritics,  if  necessary  to  refer 
to  tlieni,  in  support  of  this  statement, 
will  bo  found  throughout  part  iii,,  bnt 
more  especially  may  lie  mentioned  those 
on  pp.  139-147. 

"  Seo  Inst  note. 

'■'  See  note  15. 


■*  See  a,ile,  pp.  357-9. 

'''  Jie  A'at.  Perm.  Ben.  Bldg.Soc,  5  Ch. 
309  ;  Pdcrsmi  v.  Oi-c.en  Point  Mimiei- 
pnlitij,  1  Rosooe  (C.  of  G.  H.  1864),  197, 
where  the  attempt  was  made  to  render 
the  defendants  liable  for  land  which  the 
had  no  power  to  buy. 
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for  benefits  which  he  has  received  from  an  invalid  transaction,  and 
pay  to  the  other  party  the  amount  or  value  of  the  benefits  received 
by  him. 

This  is  a  well-known  equitable  doctrine,  illustrated  by  its  ap- 
plication not  only  to  persons  of  full  age  and  imder  no  disability 
civil  or  mental,  but  also  to  those  who  are  under  some  incapacity — 
to  infants,^  to  lunatics,^  to  married  women.^ 

From  these  persons  the  principle  has  been  extended  to  cor-  In  what  cases 
porations.     First,  it  applies  to  transactions  which  are  objectionable  i°  informar^' 
as  being  either  merely  informal,  or,  though  within  the  powers  of 
the  corporation,  outside  the  capacity  of  the   particular  officials 
concerned  therein  and  purporting  to  act   for  their   corporation. 
Here,  however,  it  must  be  observed  that,  though  the  corporation 
is  not  liable  on  such  transactions  simply  because  they  have  been 
carried  out,  yet  a  case  of  acquiescence  or  adoption  will  very  soon 
be  raised  against  it,  rendering  it  directly  liable  thereon,  and  not 
merely  to  account,  unless  it  expressly  repudiates  them.     Secondly,   o,  invalid 
it  applies  to  transactions  in  themselves  invalid  which  have  resulted  transactions. 
in  transferring  goods,  materials,  or  labour  to  a  corporation.     Ex- 
amples of  this  are  the  two  parallel  cases  of  Hawken  v.  Bourne 
and  Hawtayne  v.  Bourne,*  in  the  former  of  which  shareholders  in 
a  mining  company  were  liable  for  goods  supplied  for  the  necessary 
working  of  the  mine  on  the  order  of  the  resident  agent,  while  in 
the  latter  they  were  held  not  liable  for  moneys  borrowed  by  the 
agent   in  order  to   pay   the   arrears   of  the   wages  due  to   the 
labourers. 

SUB-SECTION   II.— BENEFITS    DIEECTLT   EECEIVED. 

From  informal  transactions  it  is  but  a  step  to  cases   of  Ultra 
Vires,  and  it  has  long  been  established  that  — 

2.57.  A  corporation  must  account  for  and  pay  to  the  other 
party  the  benefits  it  receives  from  certain  Ultra  Vires 
engagements. 

In  Surges  and  Stock's  Case,^  policy-holders  proved  in  a  winding  Burges  and 
lip  in  respect  of  premiums  which  they  had  paid  to  a  company 
upon  insurances  which  that  company  was  not  authorised  to  under- 
take.    A  life  assurance  company  extended  its  business  to  marine 
insurance.      Shortly  after  the  company  was  wound  up,  and  the 

'  Marlow  v.  PUfield,  1  P.  AVms.  558  ;  '  Jmnery.  Morris,  3  D.  G.  F.  &  J  45, 

Ilol'mes  V.  Blogg,  8  Taunt.  508  ;  exparie  29  L.  J.  Ch.  923. 

Taylor,  2  Jur.   (N.  S.)  220  ;  Martin  v.  M  M.  &  W.  703,  and  7  M.  &  W.  595 

Gale,  i  C.  D.  428.                              '  respectively. 

2  See>£eavan  v.  M'Dmmell,   10   Ex.  -  Be  Phanix  Life  Ass.  Co.,  2  J.  &  H. 

184;  Jones  v.  Noy,   2  M.  &   K.    125;  441. 
Sadler  v.  Lee,  6  Beav.  324. 

^^^ T  T 
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Invalid 
debentures  ; 


lease  ; 


loans  : 


extension  being  determined  to  be  Ultra  Vires,  the  holders  of  the 
marine  policies  were  not  allowed  to  prove  for  the  value  of  them. 
As  to  the  premiums,  however,  Page-Wood,  V.-C,  said,  "They  have 
had  no  consideration  for  the  premiums  they  paid.  The  directors 
it  is  true  had  no  power  to  issue  marine  policies,  but  they  had 
power  to  receive  money  and  apply  it  for  the  benefit  of  the 
company.  It  is  proved  that  they  did  so  receive  and  apply  these 
premiums,  and  the  amount  might  have  been  recovered  even  at 
law  as  money  had  and  received.  The  proof  must,  therefore,  be 
allowed  for  the  amount  of  the  premiums  paid." 

In  Athenceum  Life  Ass.  Go.  v.  Pooley}  where  debentures 
issued  in  fraud  of  the  company  were  held  invalid  in  the  hands  of 
an  assignee  for  value  without  notice,  the  Lords  Justices  gave  the 
assignee  permission  to  have  an  enquiry  as  to  whether  the  company 
had  derived  any  benefit  from  these  debentures. 

So  in  Wood's  Claim,^  and  Brown's  Claini,^  similar  enquiries 
and  incidental  accounts  were  directed. 

Again,  in  Ex  parte  Key*  where  a  company  took  a  lease  from 
one  of  their  directors  under  a  void  agreement,  and  the  lessor 
recovered  possession  of  the  premises  in  an  action  of  ejectment 
against  the  company  for  breach  of  the  conditions,  he  was  allowed 
to  prove  in  the  winding  up  for  the  use  and  occupation  by  tlie 
company  of  the  premises. 

Ex  parte  Williamson,  which  has  already  been  referred  to,^  is 
sometimes  thought  to  be  opposed  to  the  principle  now  in  state- 
ment. But  if  carefully  considered  it  will  not  be  found  to  be  so. 
Giffi\rd,  L.  J.,  in  his  judgment,  says,  "  I  do  not  think  it  necessary 
to  go  through  the  evidence.  Suffice  it  to  say,  that  there  is  no 
proof  whatever  that  one  sixpence  of  this  money  went  in  payment 
of  any  debt  luhioh  was  recoverable  against  the  company.  In 
truth  all  this  money  went  for  the  purpose  of  loans  to  members  of 
this  company.  It  is  not  for  me  to  say  whether  the  Savings  Bank 
Association  that  lent  the  money,  have  or  have  not  any  right  either 
as  against  the  property  of  this  company  which  tuas  pledged  to 
them,  or  as  against  the  persons  to  whom  this  money  was  lent.  If 
they  have  any  such  rights  they  can  only  be  asserted  by  fihng  a 
bill,  and  taking  a  very  different  proceeding  from  that  which  has 


1  3DeG.  &  J.  29J. 

2  Re  London-  and  Coimtii  Ass.  Co.,  30 
L.  J.  (Ch.)373,  9  AV.  K.  366. 

3  10  W.  E.  662.  See  also  ?).■/■  Kinders- 
ley,  V.-C,  in  Jie  iXuiinia!  J'ufnit  Steam 
Fuel  Co.,  Bahr's  Case,  1  Dr.  &  Sm.  55  ; 
British  Provident  Soc.  v.  Norton,  9  Jur 

N.  S,)1308. 
■•  Ihtrslem  Paper  Mills  Co.,  ex  parte 


k-nj,  16  W.  R.  1103.  See  the  United 
States  decisions  to  the  same  effect,  Traey 
V.  Tahnagc,  14  N.  Y.  162  ;  Curtis  v. 
Lcnirll,  15  N".  Y.  9 ;  Leavilf  v.  Falnur, 
3  jST.  Y.  19  ;  Allegheny  City  v.  McClur- 
kan,  14  Penii.  81 ;  Mayor  of,  &e.  v.  Bay. 
19Walh468.    .  "^  ■" 

'  Ante,    p.  640.      Compare    Pare    v 
Clegg,  29  Beav.  589,  30  L.  J.  (Ch.)  742. 
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been  taken  here."  There  was  no  decision  that  the  companj'  could 
not  by  proper  proceedings  be  made  liable  in  respect  of  the  loan  in 
question  to  the  extent  of  any  benefits  received. 

In  Wilson's  Case}  where  a  person  had  made  a  loan  to  a  building  deposit  of 
society,  which  it  was  Ultra  Vires  of  the  society  to  accept,  and  ^''<^""*'®^- 
which  was  secured  by  a  deposit  of  deeds  of  the  society,  it  was 
determined  on  the  society  being  wound  up,  that  the  official 
liquidator  could  not  without  payment  of  the  money  advanced 
deprive  the  lender  of  his  securities.  Bacon,  V.-C,  said,  "  If  the 
official  liquidator  had  filed  a  bill  to  have  the  securities  returned 
he  could  not  get  relief  except  on  payment  of  the  m.oney  which  he 
confesses  was  advanced.  He  has  no  equitable  right  other  than 
the  society  has." 

Probably  the  judge  expressed  himself  too  widely  when  he  said 
that  the  liquidator  "  could  not  get  relief  except  on  payment  of  the 
money  which  he  confessed  was  advanced."  This  should  be  ^ 
"  except  on  payment  of  the  amount  in  respect  of  which  the 
company  benefited  by  the  advance."  So  limited,  probably  the 
statement  is  correct. 

Two  cases  somewhat  conflicting  with  the  principle  in  considera- 
tion have  to  be  noticed.  In  the  former.  Ex  parte  Cropper-'' 
a  committee  was  appointed  by  the  shareholders  of  a  defunct 
company  to  wind  up  its  affairs.  To  do  so  they  went  to  considerable 
expense  in  endeavouring  to  get  certain  public  statutes  made  appli- 
cable to  the  company,  and  also  ia  urging  forward  a  Bill  for 
winding-up.  Their  claim  for  these  expenses  was  disallowed  in 
winding  up  ;  and  it  is  submitted  rightly  so  in  accordance  with  the 
principle.  They  did  not  advance  money  to  the  company,  or  in 
any  other  way  bring  themselves  within  the  principle.  They 
were  appointed  for  certain  purposes  and  with  certain  powers 
only ;  but  they  went  beyond  their  powers,  and  then  attempted 
to  charge  those  who  appointed  them  for  the  expenses  thereby 
incurred. 

In  the  latter,  Hill's  Case,'''  money  had  been  advanced  to  a 
benefit  building  society  which  was  not  empowered  to  borrow.  It 
was  held,  in  the  winding  up,  that  the  depositors  were  not  entitled 
to  have  a  call  made  upon  the  members  for  the  repayment  of  their 
deposits.  But  here  there  was  something  very  different  from  per- 
sons who  had  lent  money  or  supplied  articles  to  a  company,  asking 
simply  for  an   enquiry  as   to   how  the   company  had  benefited 

1  ife  BurJiam  County,  ibc,  Building      App.  857 

Soe    12  Eq  521,  523  ;  similarly  decided  iu  "  Be  St.  George  Steam  Faeket  Co.,  1  De 

Re  GeneralFrov.  Ins.  Co.,  W.N".  1869,58.  G.  M.  &  G.  147. 

2  See  Cunliffe,  Brooks  &  Co.  v.  Black-  *  lie  Victoria  Permanrnt  Benefit,  d:c., 
urn,  d-c,  Ben.,  Bldg.  Soc,  22  C.  D.  81,  9  Soc,  9  Ecir  60,5. 
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thereby.  In  the  first  place  there  were  no  assets  to  be  divided.  It 
was  purely  a  question  whether  persons  who  had  entered  into  an 
Ultra  Vires  agreement,  could  require  a  call  to  be  made  upon  the 
shareholders  to  recoup  them.  It  need  not  be  said  that  the  doctrine 
of  Ultra  Vires  means  among  other  things  that  this  cannot  be  done. 
And  secondly,  the  persons  upon  whom  it  was  proposed  to  make 
the  call,  having  paid  all  their  subscriptions,  had  by  the  rules  of  the 
society  fulfilled  their  obligations  and  were  actually  discharged  from 
all  further  liability.  Under  such  circumstances,  even  if  the  bor- 
rowing had  been  intra  vires,  the  decisioa  probably  would  have 
been  the  same. 

SUB-SECTION  IIL — BENEFITS  INDIRECTLY  RECEIVED. 

But  besides  direct  benefits,  corporations  may  in  other  ways 
become  possessed  of  the  fruits  of  other  persons'  property  or  exer- 
tions. Here  also  the  principle  of  accounting  applies  generally  if 
not  universally.  The  commonest  instances  are  those  where  ad- 
vances have  been  made  for  a  corporation  and  applied,  not  by  direct 
payment  to  it,  but  on  its  behalf  indirectly  in  the  purcliase  of  goods, 
&c.,  required  by  the  corporation,  or  in  payment  off  of  debts  legally 
owed  by  it. 

257a.  Persons  who  have  advanced  moneys  for  a  corporation, 
which  moneys  have  been  applied  in  payment  of  debts 
or  otherwise  devoted  to  the  necessities  of  the  corpora- 
tion, are  in  equity  entitled  to  be  recouped  by  the 
corporation  to  the  extent  ^  to  which  the  advances  have 
been  so  expended. 

German  This  is  the  doctrine  laid  down  -   in  the   well-known  German 

Case."^  *^°"  °  Mining  Co.'s  Case?  of  which  the  facts  were  as  follows  : — A  joint- 
stock  company  was  formed  in  England  for  working  mines  in 
Germany,  subject  to  the  terms  of  a  deed  of  settlement,  which 
provided  that  the  capital  should  be  £50,000,  and  gave  no  powers 
to  the  directors  to  raise  money  except  by  the  creation  of  new 
shares.  That  capital  was  paid  up,  and  proved  insufKcient  for 
working  the  mines,  and  fiDally  the  company  was  wound  up.  In 
the  winding  up  two  questions  occurred. 

■  But  only  to   tlvis    extent.      If   for  One  of  the  earliest  reported  cases  was 

example,    the   company's   own   funds  as  Marlow  v.  Pitficld,  1  P.  "Wms.  558. 
well  as  the  moneys  advanced  have  been  ^  Itc    Gcnadii    Mining    Co.,   ci-  parte 

applied  about  the  Ultra  Vires  transaction  Chippendale,  4  De  G.  M.  &  G.  1 9— (No.  1), 

and   there   is  realised   only  sufficient  to  ibid.  28  ;   (No.  2),    ibid.    43.     In  £anh 

recoup  the  company,  the  company  must  of  Australasia  v.  Breillat,  6  Moo.  P.  C. 

first  be  paid,  and  the  other  party  will  152,  some  of  the  stipulations  relating  to 

have  no  claim  agamst  the  proceeds  or  the  a  loan  to  the  plaintiff   company  were 

corimmy.— Jackson  M.N.   E.  Ry.  Co.,1  Ultra  Vires,   but  the  plaintiffs  had  to 

C.  D.  573.  repay  the  loan. 

•  The  principle  itself  is  much  older. 
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The  first  arose  thus : — The  wages  of  the  miners  being  in  arrear,  (l)  Wages  of 
and   other   debts  being  due,   the   managing    directors   obtained  ' 

advances  froih  some  of  the  shareholders  for  the  purpose  of  paying 
those  debts  and  preventing  the  mines  from  being  seized  under  the 

law  of  the  country.     In  the  second  case  the  directors  also  borrowed  (2)  Advances 

other  sums  on  their  personal  guarantee  from  the  bankers  of  the  obtained  by  the 

r  a  ^  directors. 

company,  not  for  payment  of  debts,  but  for  carrying  on  the  business 
of  the  company  in  its  ordinary  course,  and  they  afterwards  repaid 
the  bankers  these  advances.  Upon  appeal,  Knight-Bruce  and 
Turner,  L.JJ.,  decided  as  to  the  first  case  that  the  advances  obtained 
by  the  directors  being  essential  to  the  preservation  of  the  property 
were  rightly  made,  and  that  therefore  the  directors  were  entitled 
to  be  indemnified ;  and  as  to  the  second  case,  that,  although  the 
advances  made  by  the  bankers  did  not  constitute  a  debt  due  to 
them  from  the  company,  the  directors  having  no  power  to  borrow, 
the  directors  were  entitled  to  be  allowed  the  amounts  repaid  by  them 
to  the  bankers,  the  directors  being  trustees,  and  in  that  character 
entitled  to  indemnity  from  their  cetituis  que  trustent  against  ex- 
penses bond  fide  incurred.  Turner,  L.  J.,  based  his  decision  on  the  Principle  of 
ground  partly  that  the  directors  were  trustees  for  the  general  body 
of  shareholders,  partly  that  the  money  had  been  devoted  to  pay- 
ment of  debts  which  could  at  once  have  been  enforced,  to  the  great 
detriment  of  the  company.  He  said  :  ^  "  Applying  these  decisions  3 
and  these  principles  to  the  present  cases,  I  think  that  the  share- 
holders by  whom  these  advances  were  made  would,  in  common 
with  the  other  shareholders,  have  been  liable  to  the  miners  and 
creditors  who  were  paid  by  means  of  the  advances,  and  therefore 
that  (assuming  the  mines  to  have  been  properly  carried  on,  upon 
which  I  have  already  observed,  and  shall  presently  observe  more 
fully,  and  assuming  the  expenditure  to  have  been  properly  incurred, 
which  upon  the  footing  of  the  mines  being  carried  on  is  not  dis- 
puted), the  decision  of  the  Master  [allowing  the  proof]  ought  to  be 
upheld  upon  that  ground  alone." 

In  Ex  parte  Bignold;^  the  directors  of  a  trading  company  had  Ex  parte 
incurred  a  large  debt  on  account  of  the  company,  and  in  the  due  con- 
duct of  its  affairs.  They  had  no  express  power  to  borrow,  and 
indeed  clause  55  of  the  deed  provided  "  that  the  board  of  directors 
shall  cause  all  purchases  for  or  on  behalf  of  the  company  to  be 
made  for  ready  money,  so  far  as  the  same  may  be  practicable,  or 
they  may  deem  expedient."  The  subscribed  capital  was  all 
exhausted,  but  Romilly,  M.  R,  holding  that  the  deed   of  settle- 

>  4  D.  G.  M.  &  G.  41.  W.  703  ;  ante,  pp.  214-5,  641. 

2  Viz.,  Eawtayne  v.  Bourtie,  7  M.  &         ^  Be  Norwich  Tarn  Co.,  22  Beav.  143. 
W.  595,  and  Hawken  v.  Bourne,  8  M.  & 
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Troup's  Case. 


Lowndes  r. 
Uavnett,  &c., 
Mining  Co. 


ment  did  not  limit  the  liability  of  each  member  to  the  amount  of 
his  shares  as  named  in  the  deed,  decided  that  the  directors  were 
entitled  to  be  repaid  by  a  call  upon  the  shareholders. 

Troup's  Case  ^  arose  thus.  The  directors  of  a  company  having 
no  borrowing  powers,  being  pressed  for  money  by  their  contractor, 
obtained  for  him  on  credit  £2000  at  a  banker's  upon  their  guaran- 
tee. The  contractor  afterwards  agreed  to  abandon  the  plant,  &c., 
to  the  company  on  receiving  £600  and  being  indemnified  against 
the  banker's  claim.  Subsequently  to  this,  the  secretary  of  the 
company,  with  the  sanction  of  the  directors,  borrowed  £500  in  his 
own  name  for  the  company,  which  was  applied  in  paying  the 
bankers  and  a  judgment  debt  of  the  company.  The  company 
had  the  benefit  of  the  plant,  &c.,  which  were  sold  for  what 
the  company  gave  for  them.  Romilly,  M.  E.,  held  that  the 
secretary  could  prove  in  the  winding  up  for  the  money,  with 
interest,  which  had  been  so  bond  fide  applied  for  the  benefit  of  the 
company. 

Lowndes y.  GarneU&  Moseley  Gold Minintj  Co.,"  is  to  the  same 
effect.  One  of  the  directors  of  a  company  having  definite  borrow- 
ing powers,  made  advances  (not  in  accordance  with  the  borrowing 
powers)  to  meet  the  necessary  expenses  of  carrying  on  the  concern 
Subsequently  the  company  was  voluntarily  wound  up.  Page- 
Wood,  V.-C,  held  that  the  director  was  entitled  to  rank  as  a 
creditor  of  the  company,  and  to  receive  payment  next  after  the 
general  creditors  in  the  event  of  there  being  any  assets.  In 
reference  to  the  principle  involved  in  these  decisions,  the  Vice- 
Chancellor  observed  :  "When the  directors  had  no  money  in  hand, 
and  the  borrowing  powers  were  exhausted,  they  had  a  choice  of 
two  things — either  to  stop  the  business  of  the  company  at  once,  or 
to  carry  on  the  business  and  pay  the  necessary  expenses  them- 
selves, making  the  shareholders  jointly  liable  for  those  expenses 
If  that  were  not  intended,  it  ought  to  be  provided  against  by 
the  deed  of  settlement,  but  I  think  that  very  few  companies 
would  wish  their  deed  of  settlement  to  provide  that  the  concern 
should  be  stopped  immediately  the  directors  had  no  money  in 
hand." 

In  Ulster  By.  Co.  v.  Banbridge,  l-c,  By.  Co.?  the  directors  of 
the  plaintiff  company,  whose  boiTowing  powers  had  been  fully 


'  lieHlednc  Telegraph  Co.  of  Ireland, 
29  Beav.  3B3  ;  Ee  Same,  lloare's  Case,  30 
Beav.  '2'25,  whero  the  circumstances  and 
decision  were  exactly  analogous ;  ifc 
Magdakim  Steam  Nav.  Co.,  John.  690  ; 
lie  Japanese  Ciirlahis,  Ac.,  Co.,  28  "\V.  R. 
339.  Compare  Re  Bculah  Park  Estate, 
Surgood's  Claim,  16  Eq.  43. 


-  33  L.  J.(Ch.)418,  421,  3  N.  R.  601 
The  report  in  2  J.  &  H.  282,  of  the  same 
case,  shows  that  the  creditor  under  these 
circumstances  may,  upon  the  winding  up 
of  the  company,  file  his  biU  to  recover 
the  amount  of  his  debt,  instead  of  merely 
proving  in  the  winding  up. 

^  Ir.    L.    R.    2    Eq.    190.     Compai'e 
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exercised,  procured  advances  from  a  bank  on  their  own  personal 
security.  The  moneys  so  advanced  were  within  the  limit  of  the 
capital  of  the  company,  and  were  applied  in  the  payment  of  con- 
tractors or  otherwise  in  completion  of  the  undertaking.  The 
railway  company  at  a  general  meeting  sanctioned  these  proceed- 
ings. It  was  decided  that  the  directors  were  entitled  to  be  repaid 
the  amount  so  paid  by  them  with  interest  out  of  the  profits  of  the 
company  in  priority  to  preference  shareholders. 

This  principle  was  applied  in  Re  Cork  &  Youghal  Ry.  Co.}  to  Re  Cork  and 
advances  made  by  persons  to  enable  a  railway  company  to  com-  c™^  ^  ^' 
plete  its  line.  The  company  was  in  difficulties  ;  it  had  spent  its 
authorised  capital  and  was  in  debt  besides  ;  and  resolutions  were 
passed  for  the  issue  of  Lloyd's  bonds.  These  were  given  to  per-  Lloyd's  Bonds, 
sons  who  lent  the  company  money  to  pay  for  land,  buy  rolliug- 
stock,  &c.,  but  the  resolutions  and  the  issue  were  both  Ultra  Vires, 
because  the  company  had  exhausted]its  borrowing  powers.  It  was 
decided  by  Malins,  V.-C,  and  on  appeal,  that  the  persons  to  whom 
the  bonds  had  been  issued  were  entitled  to  be  repaid  by  the  com- 
pany to  the  extent  to  which  their  loans  had  been  used  for  the 
company.  The  Lord  Chancellor  considered  these  persons  to  be 
equitable  assignees  of  the  original  debtors.^  "  It  is  shown,  I  think, 
that  as  regards  some  of  the  moneys  which  have  been  raised 
through  the  medium  of  Mr.  Lewis,  some  small  portions  were  paid 
directly  to  persons  who  were  actual  creditors  of  the  company, 
and  so  far,  I  apprehend,  there  could  be  little  or  no  dispute  as  to 
the  right  of  Mr.  Lewis,  or  of  a  person  claiming  through  him,  to 
stand  in  the  place  of  the  original  debtor,^  whose  debt,  being  a  valid 
debt,  had  been  so  paid."  This,  it  will  be  noticed,  is  different  from 
the  ratio  decidendi  of  the  Qermmi  Mining  Co.  Case,  where  the 
Lords  Justices  went  partly  upon  the  ground  that  directors  being  in 
a  manner  trustees  for  their  shareholders,  are  entitled  like  other 
trustees  to  be  indemnified  by  their  cestuis  que  trustent  for 
expenses  justifiably  incurred  by  them  on  behalf  of  the  latter.^ 

There  is,  however,  one  decision  to  some  extent  at  variance.     In  Re  Worcester 
Re  Worcester  Corn  Exchange  Co.,'^  directors  who  had  themselves  c"™ 
advanced  money,  after  all  the  company's  capital  had  been  called 

Chambers  y.  Mamliester,  <S;c.,  Ry.  Co.,  5  CunKffe,   BrooTes,   &  Co.    v.   Blackburn 

B.  &  S.  588,  where  money  lent  onLloj'd's  Ben.  Bldcf.  Sac,  22  C.  D.  61,  and  9  App. 

Bonds,   applied  to  the  company's  pur-  857 ;  and   Wenlock  v.  River  Dee  Co.,  19 

poses,  could  not  he  recovered  at  law  ;  and  Q.   B.  D.  155  ;  and  the  orders  made  in 

Bank  of  New  Zealaiid  v.  Rose,  10  N.  Z.  those  cases  respectively. 

L.  E.  48i  (1892),  where  the  New  Zealand  ^  "Debtor"— so  in  report;  it  should 

Court  of  Appeal  applied  the  principle  to  be  "  creditor.'' 

Ultra     Vires    borrowing    on   behalf   of  ^  As  to  which,  see  ^er  Kay,  J.,  in  19 

mining  companies.  0.  D.  486-8. 

1  4  Oh.  748;  Ee  Exmouth  Socks  Co.,  *  3  De  G.  M.  &  G.  180. 
17  Eq.  181.     See  the  last  two  cases  of 
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up,  to  complete  the  undertaking,  were  not  entitled  to  be  recouped 
by  a  call  upon  the  shareholders.  This  case  in  some  of  its  circum- 
stances resembles,  and  is  therefore  often  said  to  be  in  conflict 
with,  lie  Norwich  Yarn  Co.,  but  it  is  easily  distinguishable. 
Here  the  company  was  formed  for  one  single  definite  purpose — 
viz.,  the  erection  of  a  corn  exchange ;  the  building  was  to  cost  a 
certain  sum,  fixed  beforehand,  but  it  cost  more,  and  the  directors, 
proprio  motu,  supplied  the  excess,  although  the  deed  of  settle- 
ment expressly  provided  that  calls  should  not  be  made  upon  the 
shareholders  "  beyond  the  amount  for  the  time  being  remaining 
unpaid  of  their  respective  shares."  In  the  Nonuich  Yarn  Co.'s 
Case  all  this  was  different — the  company  was  established  to  carry 
on  a  manufacture,  its  liabilities  were  not,  and  could  not,  be 
precisely  determined  and  prescribed  beforehand,  and  the  deed  did 
not  fix  a  limit  to  the  amount  which  the  shareholders  might  be 
required  to  pay. 

258.  Corporations    must   account   for    benefits   which   they 
receive  in  other  ways  than  as  the  proceeds  of  advances. 

This  is  one  result  of  the  equitable  doctrine  of  following  assets. 
If,  as  the  effect  of  transactions  not  enforceable  against  a  corpora- 
tion directly  at  the  suit  of  a  party  who  has  been  concerned  therein, 
such  corporation  has  thereby  benefited,  and  such  benefit  can  be 
shown  to  have  resulted,  though  indirectly,  from  the  party  com- 
plaining, then  such  party  can  compel  the  corporation  to  repay  to 
him  what  it  has  so  received. 

Thus  where  Ultra  Vires  advances  were  in  part  applied  in  pay- 
ment, not  of  debts  and  liabilities  existing  at  the  time  of  the 
advance,  but  of  debts  and  liabilities  which  subsequently  accrued, 
the  lender  was  entitled  to  claim  against  the  corporation  to  the 
extent  of  the  liabilities  so  discharged.^ 


Corpovations 
always  liable 
to  account, 
semble . 


SUB-SECTION  IV. — EXTENT  OF  THE   PRINCIPLE   OF   ACCOUNTING. 

It  is  submitted  that  the  principle  in  consideration  applies 
universally,  and  in  all  cases  of  Ultra  Vires,  apart  from  cases  of 
fraud,  or  where  from  improper  motives  the  attempt  is  made  to 
render  a  corporation  liable  indirectly  where  it  could  not  be  made 
so  directly,  and  that  consequently — 

259.  A  corporation  must,  in  every  case  of  an  Ultra  Vires 
engagement  entered  into  in  bona  fides  account  for 
any  benefit  derived  by  it  from  the  engagement. 

The  received  opinion  till  recently  has  been  that  some  special 

1  Wcnlook  V.  Miwr  Dca  Co.,  19  Q.  15.  D.  155. 
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circumstances  are  required  to  render  a  corporation  so  liable.  But 
certainly  the  principle,  if  not  freely  acknowledged  and  established 
as  a  general  rule  holding  under  all  circumstances,  has  been  put  in 
force  in  numerous  cases  for  the  benefit  of  persons  having  claims  of 
a  description  analogous  to  those  already  mentioned,  and  of  late 
with  scant,  if  any,  attention  to  the  nature  of  the  claims,  if  only 
they  have  not  been  tainted  with  fraud  or  other  impropriety. 

Why  should  there  be  any  limitation  ?  A  person  enters  into  an 
arrangement  with  a  corporation  bond  fide,  believing  that  it  also 
possesses  the  necessary  powers  for  rendering  the  arrangement 
binding,  but  it  turns  'out  that  the  matter  is  Ultra  Vires  of  the 
corporation.  What,  then,  is  the  position  of  the  party  so  contract- 
ing ?  The  contract,  as  such,  is  not  enforceable  by  or  against  the 
corporation,  and  the  whole  proposal  falls  to  the  ground.  Suppose, 
however,  that  something  has  been  done — that  the  person  so  deal- 
ing has  gone  to  expense  or  done  acts  whereby  advantage  has 
resulted  to  the  corporation — is  he  not  to  be  recouped  at  least  to 
the  extent  of  this  advantage  1  That  he  is  so  entitled,  under 
some  circumstances,  is  fully  admitted.  But  if  liable  in  one  case, 
why  should  not  a  corporation  be  always  liable  to  refund  the  money 
or  property  of  a  person  which  it  has  obtained  from  transactions 
beyond  its  capacity,  but  not  otherwise  improper,  or  if  unable  to 
return  it  in  specie,  to  pay  for  the  benefit  that  it  has  obtained 
thereby?^  To  say  that  a  corporation  cannot  sue  or  be  sued 
upon  an  Ultra  Vires  arrangement  is  one  thing.  To  say  that  it 
may  retain  the  proceeds  thereof  which  have  come  into  its  posses- 
sion without  making  any  compensation  whatever  to  the  person  from 
whom  it  had  obtained  them,  is  something  very  different,  and 
savours  very  much  of  an  inducement  to  fraud. 

In  Hall  V.  Mayor,  <&c.,  of  Swansea,'  it  was  decided  that  the 
proprietor  of  tolls  wrongfully  taken  and  withheld  from  him  by  a 
corporation  could  sue  the  corporation  in  assumpsit  for  money  had 
and  received.  Lord  Denman,  C.  J.,  said,  "If  the  corporation  have 
helped  themselves  to  another's  money,  it  would  be  absurd  to  say 
they  must  bind  themselves  under  seal  to  return  it."  If  absurd 
in  one  case  why  not  so  always  ?  As  Page-Wood,  V.-C,  pointed 
out  in  Surges  and  Stock's  Case,^  "  the  directors  have  power  to 
receive  money  and  apply  it  for  the  benefit  of  the  company." 
Legal  and  equitable  principles  would  therefore  seem  to  require,  as 

1  A  corporation  is  always  liable  quan-  Vice-Chancellor,  in  2  Eq.  755  :  "  But  it 
twn  meruit  on  a  contract  Ultra  Vires,  is  said  that  the  contract  was  with  the 
tut  not  otherwise  objectionable. — Dayy.  company,  and  that  the  money  has  passed 
Spiral  Springs  Co.,  58  Amer.  352,  57  into  their  hands.  Whether  this  gentle- 
Mich.  146.  man  could  recover  against  them  in  an 

-  5  Q.  B.  526,  547.  action  for  moneys  had  and  received,  X 

3  Vbi  supra.    See  also  by  the  same  know  not." 


650  LIABILITY  OF  CORPORATIONS. 

certainly  common  justice  does,  that  a  corporation  shall  always  be 
bound  to  account  for  whatever  advantages  it  may  have  derived 
directly  or  indirectly  from  Ultra  Vires  transactions  entered  into  in 
good  faith  on  both  sides. 

In  the  last  important  case  on  this  subject,  one  of  the  numei'ous 
decisions  rendered  in  the  winding  up  of  the  Guardian  Permanent 
Benefit  Building  Soc,  where  it  was  not  practically  possible  to 
trace  the  devolution  of  the  Ultra  Vires  advances,  the  Court  of 
Appeal  held  that  the  balance  of  assets  remaining  after  satisfying 
those  who  had  valid  legal  claims,  would  belong  to  those  who  had 
made  the  advances.^ 

It  is  submitted,  and  the  proposition  expresses,  that  the  Ultra 
Vires  advances  should  be  made  in  bona  fides,  i.e.,  either  in 
the  belief  that  the  company  had  power  to  borrow  or  to 
enter  into  the  transaction  in  question,  or  by  officials  when  the 
company  was  in  gi-eat  need.  "  If  a  company  can  always  borrow 
money  for  payment  of  its  debts,  that  practically  enlarges  the 
power  of  borrowing  indefinitely."^  But  no  decision  has  as  yet 
been  laid  down  that  this  requisite  is  necessary. 

2o9a.  But  a  corporation  is  liable  in  respect  of  an  Ultra  Vires 
engagement  only  to  the  extent  of  the  benefits  it  may 
have  received  therefrom. 

This  IS  the  result  of  the  decisions  in  this  country.  There  Is  no 
qualification.  The  liability  is  to  account  for  benefits,  nothing  more 
or  further.  The  burthen  of  proof  is  on  the  claimant.  He  must 
show  not  merely  that  his  money  or  property '  has  gone  to  or  been 
applied  on  behalf  of  the  corporation,  but  also  that  the  corporation 
has  benefited  thereby.*  Failing  such  proof  his  claim  will  fail,'  and 
such  proof  produced  his  claim  will  be  good  to  the  extent  of,  but 
no  further  than,  the  benefit.  Of  course,  if  the  corporation  has 
retained  the  money  or  property,  then  usuallj-,  if  not  always,  it 
must — on  repudiating  the  transaction — restore  the  money  or  pro- 
perty ;  which  is  all  that  is  meant  by  the  statement  in  various 
English  cases,  that  the  corporation  must  restore  what  it  has 
received. 

And  the  only  liability  is  to  account.     If,  for  instance,  a  corpora- 

1  48  L.  T.  134.  Soc. 

-"-  Prr  Kay,  J.,  19  C.  D.  4S7.  ^  Si'iiible,  Wahnshijv.  Rent  Gimrmilcc 

•'  Sometimes  sovvifcs  limy  hnvo  been  so  Co.,    29  Grant  (Ont.   Cliy.   1881),    484, 

utilised  as  to  render  the  eorporation  liable  where  the  defendant  company,  not  em- 

to  pay  a  quantum  meruit.  powered  to  receive  money  on  deposit,  was 

■f  See  the  cases  cited  in  this  chapter,  held   liable    merely   because    money   so 

particularly  Ji.r  parte   iniliamson,    lie  received  was  ]ilaced  to  its  account  at  its 

CV)*<0  Younhal  Ily.    Co.,  iind  Cimliftr,  bank,  cannot  be  supported. 
Brooks  &  Co.  V.  lllacklurn  Ben.  Bldij. 
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tlon  repays  an  Ultra  Vires  loan,  the  repayment  will  be  equally 
Ultra  Vires,  and  the  lender  may  be  compelled  to  hand  back  to  the 
corporation  the  moneys  so  purporting  to  have  been  paid  to  him.^ ' 

SECTION  IV. — SEPARABLE  STIPULATIONS. 

Where  an  agreement  is  obnoxious  to  the  doctrine  of  Ultra 
Vires,  then  if  it  is  one  and  inseparable,  it  is  evident  that  the  whole 
agreement  must  stand  or  fall  together,  and  that  consequently  if 
bad  in  part  it  is  bad  altogether.  It  will  frequently  happen,  how- 
ever, that  an  agreement  to  which  a  corporation  is  party,  contains 
numerous  provisions  and  stipulations,  and  that  some  of  these  are 
perfectly  good  and  valid,  whereas  others  of  them  may  be  objection- 
able on  the  ground  of  Ultra  Vires.  In  such  cases  the  position  of 
the  parties  seems  to  be  shortly  as  follows : — 

1.  If  the  objectionable  provisions  are  an  essential  part  of  the  inseparable 
whole  agreement,  so  that  the  agreement  cannot  in  substance  be  p™^'si°°s  ; 
effectuated  unless  such  provisions  are  performed,  then  the  whole 
agreement  is  bad.^ 

2.  If,  however,  the  objectionable  provisions  can  be  separated  separable; 
from  the  other  portions  of  the  agreement,  and  substantial  justice 

can  be  done  between  the  parties  by  upholding  and  enforcing  the 
performance  of  the  valid  portion  apart  from  those  provisions  which 
are  invalid,  then  the  parties  will  be  compelled  to  carry  out  the 
agreement  to  the  extent  to  which  it  is  unobjectionable.^ 

3.  If  the  invalid  provisions  are  merely  subsidiary,  and  in  no  subsidiary, 
way  an  important  part  of  the  whole  agreement,  the  fact  of  their 
existence  is  no  objection  to  the  performance  of  the  valid  portion 

of  the  agreement. 

4.  It  has  also  been  laid  down  that  "  where  it  is  apparent  on  the 
face  of  even  a  single  agreement  that  the  parties  intended  that  it 
should  be  carried  into  effect  piecemeal,  then  a  default  in  the  per- 
formance of  one  part  of  the  agreement  is  no  defence  to  an  action 
for  specific  performance  of  another  part.  I  find  a  negotiation 
which  is  said  to  have  been  commenced  for  one  agreement,  and  the 
parties  have  agreed  to  separate  it  into  two  distinct  parts,  and  I 
infer  that  they  have  done  so  for  the  good  and  valid  reason  that 
they  desired  that  the  one  part  should  be  enforceable  even  if  the 
other  was  not."  * 

^  Blackburn,   <£•<;.,  Bldg.  Soc.  v.  Cun-  ^  Bank  of  Australasia  v.  Breillat,  6 

fe/c,  ^roofe*  Co.,  29  C.  D.  902.  Moo.    P.    0.    152,    12  Jur.  1^2;  Odessa 

-  Hattersley  v.  Earl  oj  Shelburne,  31  Trams.  Go.  v,  Mendel,  8  C.  D.  235. 

L.  J.  Ch.  873  ;  PueMo  and  Arkansas  By.  "  Per  Fry,  J.,  8  C.  D.  244. 
Co.  V.  Taylor,  45  Amer.  512,  6  Colo.  1. 


CHAPTER  II. 

POSITION   OF   PARTIES   ENTERING   INTO   ULTRA  VIBES 
ENGAGEMENTS  WITH  CORPORATIONS. 

In  the  last  chapter  the  position  has  been  considered  of  corpora- 
tions when  concerned  in  Ultra  Vires  engagements.  The  results 
may  be  summed  up  very  shortly,  thus — first,  corporations  cannot 
be  made  directly  liable  in  respect  of  an  Ultra  Vires  engagement, 
and  therefore,  if  and  whilst  such  engagement  remains  unexecuted 
on  their  part,  cannot  be  made  to  carry  the  same  into  effect ;  and 
secondly,  corporations  must  always  account  to  the  opposite  party  to 
any  Ultra  Vires  engagement  for  any  benefits  which  they  may  have 
received  from  such  opposite  party  in  respect  of  such  engagement. 

It  seems  necessarily  to  follow,  and  it  is  submitted  that  the  lav/ 
is,  that  the  position  of  the  other  party  to  any  Ultra  Vires  engage- 
ment is  the  exact  correlative  of  that  of  the  corporation. 

It  has,  however,  often  been  contended,  and  there  are  dicta  in 
not  a  few  cases  to  the  effect,  that  however  much  a  corporation  may 
repudiate  and  refuse  to  carry  out  an  Ultra  Vires  engagement, 
however  clearly  it  may  be  established  that  a  corporation  can- 
not be  held  liable  directly  in  respect  of  such  engagement,  the 
same  principles  will  not  apply  equally  to  the  opposite  party.  It 
has  been  said,  or  at  least  suggested,^  that  such  party,  when  an 
attempt  is  made  to  enforce  specific  performance  of  an  Ultra  Vires 
engagement,  or  to  hold  such  party  directly  liable,  cannot  set  up  as 
a  defence  that  the  engagement  is  Ultra  Vires. 

It  is  submitted,  however,  that  such  defence  is  equally  available 
to  the  opposite  party,  as  to  the  corporation  itself-  As  regards 
specific  performance,  it  is  an  elementary  principle  that  a  party 
claiming  such  relief,  can  obtain  judgment  only  on  the  terms  of 
himself  carrying  out  the  engagement  which  he  is  claiming  that  the 
other  side  shall  specifically  perform.  If  an  engagement  is  Ultra 
Vires  of  a  corporation,  it  follows  that  it  cannot  itself  perform  it, 
and  therefore  oh  this  ground  alone,  as  long  as  the  engagement  is 
executory,  the  corporation  cannot  obtain  judgment  for  specific 
performance  against  the  opposite  party. 

'  Sco  the  recent  case  of  Gmndall  v.  -  So  decided  iu  Day  v.  Spiral  Springs 

Lincoln,  52  Amer.  560,  52  Conn.  73.  Co.,  58  Amer.  352,  57  Mich.  146. 
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Supposing,  however,  that  the  transactioa  has  been  carried  out  in 
toto  by  the  corporation,  as  far  as  anything  had  to  be  done  on  its 
part,  and  all  that  remains  to  be  done  has  to  be  done  by  the 
opposite  party ;  that  the  Ultra  Vires  portions  of  the  transaction 
have  terminated;  and  that  the  further  carrying  out  of  the 
engagement  by  the  opposite  party  will  in  no  way  be  objec- 
tionable on  the  ground  of  Ultra  Vires.  It  is  quite  possible 
in  such  case  that  the  opposite  party  may  have  to  do  exactly 
what  it  has  agreed  to  do ;  but  if  so,  this  would  be  on  the 
ground  that  it  has  obtained  the  benefit  of  the  consideration 
from  the  corporation,  and  therefore,  that  as  this  side  can 
complete  its  agreement  without  involving  the  corporation  in 
anything  that  is  Ulti-a  Vires,  it  must  do  what  it  has  agreed  to  do 
in  return  for  such  consideration.  If  it  were  the  fact  that,  notwith- 
standing the  performance  by  the  corporation,  the  engagement 
could  be  terminated  by  the  opposite  party  returning  to  the 
corporation  what  it  has  received  in  specie,  and  thereupon  both 
parties  would  be  replaced  in  their  original  position,  it  seems  clear 
on  principle  that  the  opposite  party  would  be  entitled  to  take  this 
course. 

There  is  this  difference  between  the  position  of  a  corporation   Difference 
and  an  ordinary  individual,   when  money  or  property  has  been   corporation  and 
paid  or  transferred  in  pursuance  of  an  Ultra  Vires  transaction,  ordinary 

,,,..,  .       .  person. 

namely : — that  (a)  it  the  payment  or  transfer  is  to  or  on  account 
of  the  corporation,  the  corporation  may  not  thereby  obtain  benefit 
to  the  full  nominal  amount  or  value  of  the  money  or  property,  the 
benefit  may  be  only  a  small  part  of  the  nominal  amount  or  value, 
and  perhaps  nothing :  whereas,  (6)  if  the  payment  or  transfer  is  to 
or  on  account  of  a  private  person,  very  generally  he  will  benefit 
thereby  to  the  full  nominal  amount  or  value.  For  example,  in  the 
case  of  a  corporation,  the  money  or  property  may  be  applied  or 
utilised  for  Ultra  Vires  purposes,  and  not  for  the  proper  legal  pur- 
poses of  the  corporation.  But  no  such  question  of  Ultra  Vires  can 
arise  after  a  payment  or  transfer  to  a  private  person.  If  he  receives 
the  money  or  property,  he  is  under  no  defect  of  capacity  as  to  the 
mode  of  applying  it;  and  therefore  usually  he  will  benefit  to  the 
full  extent  of  the  amount  or  value  of  the  money  or  property 
in  question.  But  this  will  not  hold  universally — it  may  be  that 
the  money  or  property  paid  or  transferred  to  the  individual,  or  on 
his  account,  may  at  once,  and  without  negligence  on  his  part,  be 
lost  or  disappear.  In  such  case  it  seems  necessarily  to  follow  that 
if  and  so  far  as  the  liability  depends  on  the  benefit  received  and 
the  accounting  in  respect  thereof,  there  is  no  liability,  or  a  liability 
much  less  than  the  nominal  amount  or  value  of  the  money  or 
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property.  If  so,  it  would  not  be  correct  to  lay  down  summarily  that 
the  individual  must  pay  the  full  nominal  amount  or  value,  and 
cannot  set  up  a  defence  founded  on  the  principles  of  Ultra  Vires. 

But  there  is  another  principle,  in  accordance  with  which  the 

liability  of  an  ordinary  individual  who  receives  the  consideration 

of  an  Ultra  Vires  engagement,  may  be  fixed  at  the  full  nominal 

amount  of  such  consideration.     It  is  this — it  has. been  seen  that 

Assets  of  cor-     f^^.  certain  purposes,  the  assets  of  corporations  are  looked  upon  as 

porations  con-  i      r         >  x  i  ■  i, 

sidered  as  a  trust  fund,  or  quasi  trust  fund — supposing  this  to  be  correct, 
trust  funds.  supposing  that  by  reason  of  the  limited  capacity  of  corporations, 
their  assets  are  impressed  or  affected  with  qualities  or  restrictions 
of  such  a  kind  that  these  assets  cannot  lawfully  be  parted  with, 
except  for  the  proper  legal  purposes  of  the  corporations,  and  in 
pursuance  of  engagements  which  are  Intra,  and  not  Ultra,  Vires ; 
then  it  would  seem  neces-sarily  to  follow,  that  any  and  every  person 
receiving  any  of  the  assets  of  a  corporation,  must  restore  them, 
unless  he  received  them  under  circumstances  or  for  a  con- 
sideration not  Ultra  Vires  of  the  corporation.  This  has  not 
been  clearly  formulated  as  the  ground  of  liability  in  those 
cases  where  it  has  been  held  shortly  that  an  ordinary  indi- 
vidual who  has  received  from  a  corporation  the  consideration 
of  an  Ultra  Vires  engagement  must  perform  his  side  of  the 
bargain.  Indeed,  even  if  it  were  so  laid  down,  the  logical 
consequence  would  be,  that  the  party  must  restore  what  he 
has  received,  not  carry  out  his  side  of  the  bargain.  But  there 
would  be  no  hardship  on  him,  and  no  great  straining  of  logical 
reasoning,  to  hold  that  both  sides  have  assessed  the  benefit  at 
the  full  nominal  amount  or  value  of  the  raone}'  or  property  in 
question. 

Subject  to  the  last  remarks,  it  i.s  submitted  that  in  every 
case  where  an  engagement  has  been  entered  into  which  turns 
out  to  be  really  Ultra  Vires  of  the  corporation,  then  the 
other  party  to  the  engagement  is  in  the  same  position  in 
respect  of  liability  or  rather  non-liability  as  the  corporation  itself; 
and  consequently : — 

(a)  That  such  opposite  party  can  repudiate  the  engagement  and 
refuse  to  carry  it  out  if  and  so  long  as  nothing  has  been  done  on 
either  side. 

(b)  That  such  party  can,  on  discovering  that  tlie  engage- 
ment is  Ultra  Vires  of  the  corporation,  repudiate  and  refuse  to 
proceed  further  with  it ;  ^  but  in  such  case  must  of  cq,ur.se  replace 
the  corporation  in  its  original  position  as  nearly  as  can  be. 

'  Seo,  for  oxnmple,  Day  v.  Spiral  Springs  Co.,  58  Araer.  852,  57  Mich.  14G. 
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(c)  That  if  the  engagement  has  been  carried  out  by  the  corpora- 
tion, then  the  opposite  party  must  do  what  it  has  agreed  to  do, 
always  assuming  that  this  performance  does  not  involve  the  corpo- 
ration in  anything  which  is  in  itself  Ultra  Vires.^  But  qucere,  if 
this  is  so,  if  the  matter  can  be  undone  and  the  parties  replaced  in 
their  original  position. 

It  should  be  pointed  out  by  way  of  precaution,  that  there  are  Cases  where 
various  cases  where,  whether  or  not  the  transaction  in  question  is  bovmi  ^'^ 
Ultra  Vires,  the  rights  and  liabilities  of  the  respective  parties,  and 
especially  the  liabilities  of  an  ordinary  individual  who  may  happen 
to  be  party  to  the  transaction,  depend  on  other  considerations  than 
the  principle  of  Ultra  Vires.  These  cases  may  be  arranged  in  two 
groups  : — 

First.  Cases  where  an  ordinary  individual  has  obtained  money 
or  property  from  a  corporation  by  an  Ultra  Vires  engagement 
whereby  he  has  agreed  to  repay  the  monej'  or  restore  or  pay  the 
value  of  the  property.  He  must  carry  out  his  bargain.  To  allow  a 
defence  of  Ultra  Vires  would  allow  him  to  retain  what  he  had 
obtained  from  the  corporation  in  a  manner  closely  resembling  the 
confidence  trick. 

In  Pratt  v.  Short^  it  was  held  that  a  corporation  which  had 
discounted  commercial  paper  without  any  statutory  power  to  do 
so  might  recover  the  money  thus  loaned  although  the  securities 
were  void. 

An  analogous  question  arose  in  GoltTnan  v.  Goltman.^  There 
the  trustees  of  a  friendly  society  lent  out  of  the  surplus  funds  of 
the  society  a  sum  of  £300  to  A.  on  the  security  of  a  joint  and 
several  promissory  note  made  by  A.,  and  by  B.  and  C.  as  his 
sureties.  Neither  of  the  makers  was  a  member  of  the  society.  C. 
having  died,  the  trustees  claimed  to  prove  against  his  estate  on  the 
note.  Fry,  J.,  held  that  the  loan  being  on  personal  security  to  a 
person  not  a  member  of  the  society  was  forbidden  by  the  Friendly 
Societies  Act,  1875 ;  that  the  transaction  therefore  was  illegal  ; 
and  that,  as  C  had  not  received  any  money  of  the  society,  and  the 
society  had  no  claim  against  his  estate  except  under  the  contract, 
the  proof  must  be  rejected.  On  appeal,  it  was  held  that  the 
contract  was  not  illegal,  but  merely  unauthorised  ;  that  it  was  not 
competent  to  the  makers  of  the  note  to  allege  by  way  of  defence 
that  the  payees  had  no  authority  to  lend  the  money ;  and  that  the 
proof,  therefore,  must  be  admitted. 

Secondly.  Oases  where  the  transaction,  though  closely  resem- 

'  Compare  post,  chap.  vi.  ^  Ee  Coltman,  19  C.  D.  64. 

5  3j  Ainjr.  53l,  79  N.  V.  437. 
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bliug  an  Ultra  Vires  proceeding,  is  not  in  reality  such.  It  may  be 
objectionable  as  involving  a  breach  of  some  provision  in  the  corpo- 
ration's charter,  etc. ;  it  may  even  be  Ultra  Vires  in  the  secondary 
sense.  But  it  is  not  otherwise  objectionable.  If  so,  whatever 
complaints  the  corporators  may  have  against  their  officials  in 
respect  of  the  matter,  the  party  contracting  with  the  corporation  ^ 
has  no  defence.  Gefraantoivn  Farmers'  Mut.  Ins.  Co.  v.  Dliein," 
is  an  illustration.  Here  a  corporation  having  exceeded  its  pow-ers 
in  loaning  money  for  two  years,  instead  of  one,  and  upon  note  and 
mortgage,  instead  of  upon  bond  and  mortgage,  it  was  decided  that 
the  contract  was  not  Ultra  Vires,  and  not  being  immoral  nor 
opposed  to  public  policy,  nor  expressly  forbidden,  that  the  corpora- 
tion could  maintain  an  action  upon  the  securities. 
Accounting.  ()f  course,  in  any  case  of  an  Ultra  "\''ires  engagement,  an  ordinary 

individual  not  carrying  out  such  engagement  must  account  to  the 
corporation  for  any  benefits  which  he  has  received  from  the  corpo- 
ration in  respect  of  the  engagement.  As  to  this,  the  principles 
which  have  been  laid  down  in  the  last  chapter  with  respect  to 
corporations  apply  equall}-  to  the  opposite  party  themselves. 

If  an  Ultra  Vires  transaction,  e.g.,  a  loan  by  a  third  part}'  to  a 
corporation,  has  been  carried  out  and  the  monej'  lent  repaid, 
still  the  repayment  is  equally  Ultra  Vires — the  only  liability  of 
the  corporation  having  been  to  account — and  the  third  party  will 
be  liable  to  hand  back  the  money  so  repaid  to  him,^  less  the  value 
of  any  benefit  received  by  the  corporation. 

'  A   fortiori,  tlie   corporation  if  sued  "282. 

cannot  itself  set  up  the  irregularity  as  a  -  28  Amer.  549,  43  "Wis.  420. 

rlefence. — Sherman   Ventre  Tovm  Co.  x.  '  B/ael-lmrii.  <£■<•.,    BIchj.  Soc.    v.   Cvoi- 

Morris,  19  Amer.  St.   K.  134,  40   Kaus.  llffi-,  Brooks.  A- Co.,  29  C.  D.  902. 
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SECTION  I. — AS  REGARDS  THIRD  PARTIES. 


SUB-SECTION  L — LIABILITY  OF  AN  AGENT  FOE  CONTRACTS. 

As  the  officials  of  a  corporation  of  whatever  rank  stand  in  the 
relation,  under  various  circumstances  somewhat  modified,  of  agents 
to  it,  their  liability  to  third  parties  as  corporate  officials  will  mainly 
and  primarily  be  determined  by  reference  to  and  upon  the  analogy  Legal  position 
of  the  liability  of  ordinary  agents.     It  may  therefore  be  useful  by  °  ^^^^  ^' 
way  of  reminder  to  indicate  briefly  the  nature  of  this  liability. 

260.  A  person  who  enters  into  a  contract  as  agent  within 
his  powers  for  a  disclosed  and  responsible  principal  is 
not  liable  upon  such  contract. 

First.     The  agent  must  contract  clearly  as  agent.     Therefore  if  l-  Must 
the  contract  be  in  writing,  it  is  advisable,  though  perhaps  not 
absolutely  necessary,  that  the  person  should  sign  as  agent  and  not 
rest  content  with  describing  himself  in  the  body  of  the  instrument 
or  elsewhere  as  agent.^ 

Secondly.  The  principal  must  be  disclosed.  If  not,  the  agent 
will  be  liable — as  also  of  course  will  be  the  principal  if  he  can  be 
discovered.^ 

Thirdly.     It  has  been  laid  down  that  the  principal  must  be  a  3.  Principal  to 


contract  as 
agent. 


2.  Principal 
disclosed, 


1  Paice  Y.  Walker,  L.  R.  5  Ex.  173, 
and  cases  cited ;  but  as  to  the  actual 
decision  there,  see  Southwell  v.  Bowditch, 
1  C.  P.  D.  375  ;  Gadd  v.  Eoughton,  1  Ex. 


D.  357.     Compare  Fairlie  v.  Fenton,  L. 

E.  5  Ex.  169. 

-  See  Higgins  v.  Senior,  8  M.  &  W. 
834,  and  similar  cases. 

U  U 


possess  means. 
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responsible  individual.1  But  this  qualification  is  very  doubtful. 
It  is  fully  established  that  public  officers  contracting  as  such  incur 
no  liability,^  and  also  that  if  the  parties  agree  to  rely  upon  an 
irresponsible  principal  and  not  to  look  to  the  agent,  the  latter  is  not 
bound.'  But  it  seems  equally  established  that  there  must  be  a 
principal  actually  existing.* 

4.  Where  agent      Fourthly.     The  agent  may,  however,  sometimes  be  chargeable. 

liable.  ^j^_  rpj^g  master  of  a  ship  is  liable  jointly  with  the  owners  for 

repairs  or  stores.^  (2).  An  agent  may  bind  himself  by  an  express 
undertaking,  or  by  acts  equivalent  thereto.^  (3).  By  custom  an 
agent  may  be  liable.''  (4).  It  seems  that  when  one  contracts  for  a 
foreign  principal  there  is  a  presumption  that  he  is  primarily  liable 
thereon.  This  presumption  has  been  laid  down  in  the  older 
authorities  very  strictly  against  the  agent,^  but  now  probably  it 
may  be  said  that  in  every  case  the  point  is  mainly  one  of  evidence, 
the  question  being,  in  respect  both  of  a  foreign  and  of  an 
irresponsible  principal — did  or  did  not  the  parties,  tempore  the 
contract,  contemplate  that  the  agent  should  be  liable  1  the 
presumption  extending  no  farther  than  to  throw  the  burthen  of 
proving  the  negative  upon  the  agent.^ 

261.  If  a  person  contracting  as  agent  exceeds  his  powers,  his 
principal  is  not  bound,  while  he  himself  is  liable,  as  he 
also  is  if  in  reality  he  has  no  existing  principal. 

First.  The  distinction  commonly  drawn  between  particular  or 
special  and  general  agents  so  far  as  it  really  exists,  is  important 
rather  in  its  bearings  upon  the  liability  of  principals  for  their 
agents,  than  upon  the  personal  liability  of  the  latter.  A  principal 
is  liable  upon  the  engagements  of  his  agent  only  when  and  in  so 
far  as  the  latter  keeps  within  his  authority  j^"  although  the  liability 
will  extend  to  all  engagements  reasonably  within  the  authority 
apparently  possessed  by  the  agent  so  authorised,"  and  also  to  the 
acts  of  the  agent  so  long  as  he  keeps  within  the  custom  of  the 
trade ;  ^^  even  though  in  either  case  the  agent  may  have  acted 

1  See  Mcriel  v.    Wymoiisold,   Hardr.  Ireland  v.  Livingstone,  L.  R.  5  H.  L.  395. 
205  ;  Burls  v.  SmUh,  7  Bing.   705,  and  s  gge  jje  Oaillon  v.  L'Aigle,  1  B.  & 

the  judgment  m  Rew  v.  Pettct,  1  A.  &  E.  P.  368,  per  Eyre,  C.J.  ;  and  Buller,  N.P. 

■'^"'t     .„t>      I         ^,,.  135a,  note  (c),"7thEJ.;  aud  compare  cases 

-  In  MBcaih  v.  Halditnand,  1  T.  R.  in  next  note,  and  ifMMon,  v.  £m«ocA,  L.  R. 

172;  per  Lord  Wensleydalo   in  Mersey  9  Q.  B.  572. 

Docks  Trustees  v.  Oibbs,  L.  R.  1  H.  L.  s  Mahony  v.   Kekule,  14  C.    B.   390  ; 

^2^-„  ^  „,    ,      ,,   „    „  Deslandcs  v.   Gregory,  2  E.  &  E.  602; 

s  Mahony  v.  Kekule,   14  C.  B.  390;  Paicev.  Walker,  L.R.  5  Ex.  173 :  Pan-oti 

Parrott  v.  i,yre,  10  Bing.  283.  v.  Eyre,  10  Hint-.  283 

*  Keln-r  v.  Baxter,  L.  R.  2  C.  P.  171,  'o  Kaye    v.   Brett,    5  Ex.    269     274  • 

5  Sou  Pnestly  v.  Feraie,   3  H.   &  C.  Howard  v.  Sheward,  L.  R.  2  0.  P.  152. 

I;,r  .J  TT      ..  -,  r^  T,  ^  "  '^"^^  "*"•  ^'"''■'^  Western  Bank,  L.  R. 

"  Weidner  v.  Hoggett,  1  C.  P.  D.  533.        10  C.  P  354 

7  See  Pike  v.  Ongley,  18  Q.  B.  D.  708  ;  ^  Mmunds  v.  Bushell,  L.  R.  1  Q.  B. 


CONTRACTS.  659 

in  excess  of  the  express  directions  given  by  his  principal.^  But 
manifestly  there  will  be  a  great  difference  between  special  and 
general  agents  in  respect  of  the  authority,  particularly  the 
apparent  or  implied  authority,  possessed  by  them.^ 

Secondly.  When  the  so-called  agent  exceeds  his  authority  he  is 
liable,  not  upon  the  contract  as  principal,  but  upon  the  implied 
warranty  that  he  had  a  principal.^ 

Thirdly.  A  principal  may  ratify  the  proceedings  of  an  agent 
who  has  gone  bdyond  his  authority,  and  thereby  relieve  the 
agent  of  liability,  and  transfer  the  same  to  himself  But  if  the 
agent  at  the  time  of  making  the  contract  had  not  and  could  not 
have  an  actual  existing  principal,  e.g. — where  a  promoter  or  other 
person  purports  to  contract  on  behalf  of  a  company  to  be  formed 
— the  agent  alone  is  and  will  be  liable  thereon,  and  the  principal 
who  subsequently  comes  into  existence  cannot  in  any  way  relieve 
the  agent.* 

SUB-SECTION   II. — LIABILITY  OF  CORPORATE  OFFICIALS  FOB 
CONTRACTS.^ 

1.  Ordinary  Agency. 

First.  As  already  seen,  persons  acting  on  behalf  of  others  should 
clearly  both  act  and  give  the  parties  with  whom  they  are  dealing 
to  understand  that  they  are  acting  as  agents,  and  are  not  accepting 
any  personal  responsibility.  If  they  do  this,  they  will  not  be 
liable  ;  though  otherwise  they  will  or  may  be  liable  as  principals, 
even  though  they  bad  no  such  intention.* 

This  applies  to  the  agents  of  a  corporation,  as  is  well  shown  by 
the  decision  in  Kay  v.  Johnson.'^  This  was  a  suit  against  the  Kay  v. 
Blaclchurn  Manufacturing,  <fcc.,  Co.,  and  the  directors  and  the 
secretary  of  the  company,  asking  for  a  specific  performance  of  an 
agreement  to  take  a  lease,  and  for  damages  caused  by  the  refusal 
to  do  so.  An  agreement  was  made  for  the  lease  of  certain 
premises,  containing  a  stipulation  that  the  lessees  should  execute 
certain  building  works,  and  the  lessors  should  advance  £1,000  on 
mortgage  to  a  limited  company.  This  agreement  was  executed  by 
the  directors  and  secretary  of  th^  company  as  lessees.    The  £1,000 

97  ;  Walker  v.  G.  JV.  My.  Co.,  L.  E.  2  See  part  iv.,  chap,  vii.,  "Ratification." 

Ex.  228  ;  Kirkstcdl  Brewery  Go.  v.  Viir-  *  Including  engagements  in  the  nature 

ness  Ey.  Co.,  L.  R.  9  Q.  B.  468.  of  contract  and  warranty  of  authority. 

1  Edmunds  v.  Bmhell,  L.  E.  1  Q.  B.  *  Paice  v.  Walker,  L.  R.  5  Ex.  173  ; 

97  ;  per  Byles,  J.,  in  L.  R.  2  C.  P  .152.  and  cases  ante,  p.  657,  n.  1. 

'^  See  cases  in  the  last  three  notes.  '  2  H.  &  M.  118  ;  Pickering's  Claim, 

3  Collen  y.   Wright,  8  E.   &  B.  647  ;  6  Ch.  525.     Compare  Weir  v.  Bwmett.  3 

'""     V.  Nevell,  L.  R.  4  C.  P.  212.  Ex.  D.  Z'A  ;  Cargill  v.  Bower,  10  C.  D. 


Johnson. 


<  Kelner  v.  Baxter,  L.  E.  2  C.  P.  174.      502 

u  u  2 
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was  duly  advanced,  and  the  lessor  (the  plaintiff)  in  correspondence 
treated  the  company  as  liable  to  perform  the  stipulations  of  the 
agreement,  and  evidence  was  given  that  the  directors  and  secretary 
were  trustees  of  the  benefit  of  the  agreement  for  the  company,  but 
the  memorandum  of  agreement  expressly  styled  the  directors 
named  in  it  "the  lessees."  It  was  therefore  held  that  the  directors 
and  secretary  who  signed  the  agreement  were  personally  liable, 
and  a  decree  was  made  against  them  for  specific  performance  of 
the  agreement  to  take  a  lease.  The  Vice-Chancellor  said  :  "  On 
the  face  of  the  instrument  the  presumption  which  arises  is  that 
the  directors  are  liable  as  principals  as  between  them  and  the 
plaintiff,  although  they  were  also  trustees  for  the  company  as 
between  themselves." 

Similarly  with  respect  to  every  kind  of  agreement.  Whether  it 
be  or  not  Ultra  Vires,  if  the  language  used  is  such  as  to  make  the 
corporate  officials  personally  parties  ^  to  the  same,  they  will  ex 
necessitate  be  liable  thereon,  apart  from  any  question  as  to 
whether  the  corporation  is  also  liable,  or  as  to  what  rights  of 
indemnity  or  otherwise  they  may  have  against  the  corporation.^ 

Many  of  the  decisions  on  this  head  have  been  in  connection  with 
Negotiable  negotiable  instruments.  Not  seldom  directors,  trustees,  or  other 
agents  representing  a  company  make  notes  and  accept  bills,  very 
probably  meaning  the  same  to  be  on  behalf  of  their  company,  but 
not  using  suitable  language  nor  taking  other  precautions  necessary 
to  exclude  personal  liability.  Thus  in  Didton  v.  Marshy  four 
directors  signed  their  names  to  a  promissory  note  in  the  following 
form  :  "  We,  the  directors  of  the  Isle  of  Man  Slate  Company,  Lim., 
do  promise  to  pay  J.  D.  £1,600,  with  interest  at  six  per  cent, 
till  paid  for  value  received."  And  at  one  corner  of  note  the 
company's  seal  was  affixed,  with,  "  Witnessed  by  L.  L."  It  was 
held  that  the  directors  were  personally  liable  as  makers  of  the 
note,  because  there  was  nothing  in  the  note  itself  to  exclude  this 
personal  liability,  and  the  fact  that  the  company's  seal  was  affixed 
was  not  sufficient  to  show  that  the  note  was  signed  on  behalf  of 
the  company. 

The  Courts  of  the  United  States  are  more  liberal  than  those  of 
Great  Britain  in  favour  of  agents,  and  especially  of  corporate 
officials.  "  No  precise  form  of  words  is  required  to  be  used  in  the 
signature;  every  word  must  have  an  effect  if  possible,  and  the 


instruments. 


1  See  CoUman  v.  CoUman,  ante,  p.  655.  there  cited,  and  especially  Lindmv  Mel- 

2  Jliirkf.r  V.  Allan,  6  H.  &  N.  61  ;  29  rose,  8  H.  &  N.  177,  27  L.  J  (Ex  )'  326 
L.  J.  (Kx.)  100  I  Haddon  v.  Ayers,  1  E.  and  Alexander  v.  Sizer,  L.  E  4  Ex  102* 
&  E.  118.    See  iTaiici  V.  DoiodalL  18  Q.  in  neither  of  which  were   the  officials 

■^3^     i>  •«  I'.'^i.    ««i      a      .,  who  signed  held  liable.     See  also  iSote-i- 

'  L.  K.  6  y.  U.   361.     See  the  oases  son  v.  Ola^s,  20  U.  C.  C.  P.  (1869)  260. 
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intention  must  be  collected  from  the  whole  instrument  taken 
together."  ^  "  If  it  can  upon  the  whole  instrumeiit  be  collected 
that  the  true  object  and  intent  of  it  are  to  bind  the  principal 
and  not  to  bind  the  agent,  courts  of  justice  will  adopt  that  con- 
struction of  it,  however  informally  it  may  be  expressed."  ^  It  is 
undoubtedly  true  there  as  here,  that  one  who  signs  a  writing  as 
"  agent,"  "  trustee,"  "  president,"  &c.,  is  regarded  as  merely 
describing  himself,  and  hence  is  held  personally  liable.^  But 
other  additional  expressions  or  descriptions  will,  if  possible,  be 
seized  upon  and  construed  to  exempt  the  "  agent,"  &c.  Thus  a 
note,  "We  promise  to  pay,  &c.,"  and  signed "W.  B.  S.,  Secretary,"  * 
and  another,  "  I,  the  subscriber,  treasurer  of  D.  T.  corporation, 
&c.,"  and  signed  "  G.  L.  C,  treasurer  of  D.  T.  corporation,"  °  were 
severally  determined  to  be  the  notes  of  the  corporations  and  not  of 
the  subscribers. 

"  Where  the  language  or  terms  are  so  unintelligible  as  to  admit  Extraneous 
of  no  rational  interpretation  of  its  meaning,  or  are  not  sufficiently 
decisive  of  the  intention  of  the  parties,  but,  on  the  contrary,  are 
equivocal  and  uncertain,  extraneous  proof,  as  between  the  original 
parties,  may  be  admitted  to  show  the  true  character  of  the 
instrument,  and  what  party — the  principal  or  the  agent,  or  both — 
is  liable." " 

So,  at  least  as  between  the  immediate  parties  to  an  instrument,  Immediate 
surrounding  circumstances  dehors  the  instrument  may  be  taken  ^^^  '^^' 
into  account.  As  where  S.  B.  S.,  the  cashier  of  a  bank,  sent  to 
the  plaintiff  a  bill  of  exchange  to  be  discounted  payable  to  the 
order  of  "  S.  B.  S.,  Cash.,"  endorsed  by  him  "  S.  B.  S.,  Cash.," 
and  inclosed  in  a  letter  dated  at  the  banking  house  and  signed 
"  S.  B.  S.,  Cash.,"  it  was  held  that  these  circuinstances  imported 
that  the  indorsement  was  that  of  the  bank  and  not  of  S.  B.  S.^ 

The  United  States  Courts  also  appear  to  draw  a  distinction  as  Indorsees. 
to  the  liability  of  persons  purporting  to  act  as  agents  between 
such  as  are  primary  parties — drawers,  makers,  acceptors — to  a 
negotiable  instrument,  and  those  who  subsequently  by  indorsement 
become  parties,  and  to  presume  very  strongly  in  favour  of  the 
immunity  of  the  latter.     Thus,  where  the  cashier  of  a  bank,  for 

'  Per  Swift,  C.  J.,  in  Hovey  v.  Magill,       promissory  note  was  signed  by  persona 

2  Conn.  680,  682.  as  "president,""  directors, "and  "secre- 

2  Per  Story,  J.,  "  Promissory  Notes,''  tary,"  of  a  tm-npike  corporation,  and  it 
sect.  69.  was  held  that  the  note  so  accepted  was  the 

3  Taft  V.  Brewster,  9  John.  334  ;  Eypes  note    of  the  corporation.     Contrary  in 
V.  Griffin,  31  Amer.  71,  89  111.  134.  McCollin  v.  Gilpm,  6  Q.  B.  D.  516,  where 

*  Means  v.  Swormstedt,  2  Amer.  330,       the  document  being  ambiguous,   parol 
Ind.  87.  evidence  was  admitted  to  prove  who  was 

*  Mann  v.  Chandler,  9  Mass.  321.  liable. 

'  This  was  said  in  a  case  ifaifc  V.  Peirec,  ?  Bank  of  Genesee  v.  Patehin  Bmik,  10 

3  Amer.   139,  32   M'd.    327,   where    a      X.  Y.  312. 
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the  accommodation  of  a  prior  indorser,  indorsed  his  name  upon  a 
note  not  belonging  to  the  bank  as  "  A.  B.  Gas.,"  it  was  held  that 
the  indorsement  was  official,  not  personal,  and  sufficient  m  form  to 
bind  the  bank  to  the  plaintiffs,  who  were  innocent  holders  for 
value.^ 

2.  No  Principal. 

Secondly.  If  an  agent,  or  rather  one  acting  as  such,  has  not  at  the 
time  a  principal,  and  there  is  not  then  in  existence  any  person 
who  could  be  principal,  then,  as  the  contract  would  otherwise 
be  wholly  inoperative,  such  person  will  be  held  to  have  acted 
on  his  own  behalf,  and  he  cannot  afterwards  be  relieved  from 
liability  by  the  intervention  of  some  person  willing  to  ratify  such 
contract.^ 

In  the  case  of  corporations  this  question  will  generally  arise, 
when  it  does  arise,  with  reference  to  the  proceedings  of  promoters. 
It  promoters  purporting  to  act  on  behalf  of  the  future  corporation 
make  an  absolute  contract,  and  not  merely  one  which  is  con- 
ditional on  the  adoption  of  such  contract  by  the  corporation  when 
formed,  they  will  be  personally  liable  thereon,  and  will  not  be 
released  from  liability  by  the  subsequent  adoption  of  such  contract 
by  the  corporation  when  created.^  This  applies  equally  to  the 
very  common  case  in  connection  with  the  inception  of  corporations, 
of  persons  entering  into  contracts  expressed  to  be  so  entered  into 
by  them  as  "trustees"  or  otherwise  "on  behalf  of"  the  future 
corporations,  and  containing  clauses  that  such  corporation  when 
created  will  ratify  and  adopt  such  agreement — whatever  be  the 
effect  of  such  stipulations,  it  is  quite  certain  that  these  so-called 
trustees  will  not  thereby  be  relieved,  and  that  they  must  pi'otect 
themselves  by  apt  clauses  in  the  contract  itself.* 

3.  Excess  or  Misrepresentation  of  Authonty. 

Thirdly.  The  agent  of  a  corporation  may  either  expressly  or 
impliedly  by  his  conduct  misrepresent  the  extent  of  his  authority. 
This  is,  perhaps,  the  commonest  instance  where  a  person  dealing 
with  directors  obtains  redress  from  them  personally  on  the 
ground  of  the  contract  being  Ultra  Vires  either  of  themselves 
or  of  the  corporation.  The  principle  of  liability  may  be  thus 
stated  : 

•  Houghton  v.  First  National  Sank  oj  2  ggg  ^nte,  pp.  355   659 

ElkUm,  7  Amor.   107  ;  26  Wia.   663  ;  s  Xelncr  v.  Ba.rtcr,  L.  R.  2  C.  P   174 

Babcock  V.  Bernan,  11  N.  Y.  200.  i  See  ante,  pp.  355-7. 
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262.  If  an  official  of  a  corporation  making  a  contract  with  a 
person  misrepresent  his  own  authority,  whereby  a  con- 
tract not  enforceable  against  the  corporation  is  made, 
and  the  other  person  so  contracting  was  not  aware  of 
the  limitation  of  authority,  such  person  will  have  an 
action  for  damages  against  the  official  guilty  of  the 
misrepresentation. 

First.    Authority  of  Officials. 

It  has  already  been  shown  in  the  case  of  ordinary  agents  and 
principals,  if  the  agent  misrepresents  or  exceeds  (however  inno- 
cently) his  authority,  and  his  principal  refuses  to  ratify  the  act  in 
question,  the  agent  is  liable — not,  indeed,  upon  the  contract  as 
principal,  but — to  an  action  at  suit  of  the  injured  party  upon  the 
implied  warranty  that  he  had  the  necessary  authority.^ 

Directors  are  similarly  liable.  Thus,  in  Cherry  v.  Colonial 
Bank  of  Australasia,^  two  of  the  directors  of  a  company  informed 
a  bank  that  they  had  appointed  C  to  be  the  manager  of  the 
company,  and  had  authorised  him  to  draw  cheques.  They  had  no 
authority  to  do  so  ;  and  they  were  held  liable  upon  cheques  drawn 
by  C,  upon  the  implied  warranty  that  they  had  the  requisite 
authority. 

The  agent  will,  however,  not  be  so  liable  if  the  person  with 
whom  he  dealt  knew,  or  had  the  means  of  knowing,  that  he  was 
exceeding  his  powers.  Such  knowledge  will,  in  the  case  of  the 
officials  of  corporations  and  more  especially  of  joint-stock  com- 
panies, be  generally  in  the  possession  of  the  person  contracting 
with  them.  They  have  such  powers  only  as  are  expressly  given 
them  in  the  constating  instruments,  or  are  necessarily  deducible 
therefrom  in  connection  with  the  nature  of  the  company's  busi- 
ness, though  of  course  it  is  often  difficult  to  define  the  limits  of  the 
implied  powers  of  corporate  officials.^ 

Further,  very  generally  a  misrepresentation  by  a  director  or  Misrepresenta- 
other  agent  of  a  corporation  as  to  his  powers  must  be  a  misre-  f°^  Imehhot 
presentation  of  law  and  not-bf  fact,  and  when  this  is  so  he  will  not  law,  not  facts. 
thereby  be  involved  in  any  liability.     Beattie  v .  Lord  Ebury*  in  Beattier. 
a  late  case  in  point.     Here  three  directors  of  a  railway  company  ^"^  Ebury. 
opened,  on  behalf  of  the  company,  an  account  with  a  bank,  and  sent 

1  Ante,  p.  659,  n.  3.     Com^aie  Wilson  '  See  part  iv.,  chap,  v.,  seots.  ii.  &  v. 
V.  Miers,  10  0.   B.  N.  S.  348  ;  Slim  v.  ■•  7  Ch.  777  j  affirmed  L.  R.  7  H.  L, 
Croucher,  1  De  G.  F.  &  J.  518.  102,  oa  the  short  ground  that  there  was 

2  L.  R.  3  P.  C.  24.  Compare  Sast-  no  representation  at  all  by  the  directors. 
wood  V.  Bain,  3  H.  &  N.  738  ;  28  L.  J.  Compare  West  London  Com.  Bk.  v.  Kit- 
(Ex.)  74 ;  Chapleo  v.  Brunsmck  Benefit  son,  12  Q.  B.  D.  157  ;  but  quare  if  this 
Bldg.  Soc,  5  C.  P.  D.  331.  was  rightly  decided. 
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a  letter,  signed  by  the  three  as  directors,  requesting  the  bank  to 
honour  cheques  signed  by  two  of  the  directors  and  countersigned 
by  the  secretary.  The  account  having  been  largely  overdrawn  by 
means  of  such  cheques,  the  bank  sued  the  company  at  law,  reco- 
vered judgment  in  1865,  and  issued  an  elegit.  The  proceeds  being 
insufficient  to  satisfy  the  debt,  the  bank  filed  a  bill  to  make  the 
directors  personally  liable  for  the  deficiency.  Bacon,  V.-C,  held 
that  this  letter  rendered  the  directors  personally  responsible  for 
the  advances  so  made  by  the  bank,  but  the  Lords  Justices  reversed 
his  decision  on  the  ground  that,  assuming  the  letter  to  contain  a 
representation  (which  they  were  greatly  inclined  to  doubt)  that 
the  directors  had  power  to  overdraw  the  account,  and  such  repre- 
sentation to  be  eiToneous,  this  was  not  a  representation  of  fact, 
which  the  persons  making  it  were  bound  to  make  good,  but  only 
a  mistaken  representation  of  the  law.  Mellish,  L.  J.,  said :  "  It 
appears  to  me  that  there  is  no  representation  made  respecting  the 
authority,  except  that  they  were  directors  of  the  railway  company, 
and  therefore  had  such  authority  as  the  directors  of  a  railway 
company  have." 

What  is  a  263.  The  mere  fact  that  a  director  or  other  corporate  official 

™?*°.*^  enters  into  a  transaction  in  such  capacity  is  no^  repre- 

sentation or  warranty  of  his  own  powers,  or  that  the 
corporation  will  carry  out  such  transaction. 

More  than  once  the  attempt  has  been  made,  where  a  corporation 
has  repudiated,  refused,  or  become  unable  to  carry  out,  a  trans- 
action, to  obtain  damages  or  other  relief  from  the  officials  making 
it.  But  it  is  fully  established  that  their  official  position  is  not  of 
itself  a  representation  or  warranty — there  must  be  somethino-  more 
to  fix  them  with  personal  liability. 

In  Ferguson  v.  Wilson,^  the  plaintiff  prayed  the  specific  per- 
formance of  a  resolution  passed  by  the  board  of  directors  of  a 
railway  company,  under  which  he  alleged  that  he  was  entitled  to 
have  a  certain  number  of  shares  allotted  to  him ;  and  he  also 
prayed  that  if  it  should  appear  that  all  the  shares  had  been 
allotted  to  other  shareholders,  the  directors  might  indemnify  him 
out  of  their  own  shares,  or  might  be  charged  with  damages.  All 
the  shares  had  been  allotted  before  the  filing  of  the  bill.  The  bill 
was  dismissed  both  as  against  the  company  and  the  directors." 

1  Seo  per  Mollish,  L.  J.,  cited  above,       Marquis  of  Londonderry,  4  C  D   693   26 

and ^cr  Cairns,  L.  J.,  in  note  3.  W.  E.  540  ;  Cargill  v.  Bower,  10  c'  D. 

"■  2  Ch.  77.     See  Swtft  v.  Jcirshiiry,       512  ;  and  jnison  v.  Surv    5  0    R    n 

h  ^i'^-  ^\  'r^^  'Z'^''''  ''■/"'   ^''^.;  '  618.  where  they  wel-e Sble^' 

Ch  429  ;  and  IlendasonY.  Laco,i,  5  Eq  3  a,  t„  t,,^  i;^^^                  directors 

249,  where  the  several  officials  concerned  Cairns,  L.  J.,  said-  ''I  think  tW  it 

wore  respectively  liable;  and  Eaglesfield  v.  ought  to  be  very  clearly  understood  upon 
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Secondly.    Misrepresentations  of  the  Corporate  Powers. 

If  it  is  but  seldom  that  corporate  officials  can  in  this  way  be  Corporate 
held  liable  on  the  ground   that  they   have    misrepresented   or  officials  mis- 

°  .         .  •'  ^  representing 

exceeded  their  own  authority,  it  would  seem  that  even  less  often  the  corporate 
will  an  action  lie  against  them  for  misrepresenting  the  extent  of  ^°'^^''^ 
the  corporation's  powers,  and  thereby  inducing  a  person  to  enter 
into  an  Ultra  Vires  engagement.     In  such  case  the  other  party  has 
access  to  the  constating  instruments — he  may  therefore   make 
himself  acquainted  with  the  exact  extent  and  nature  of  the  capa- 
cities of  the  corporation.     He  must  also  be  assumed  to  be  informed 
of  the  law  of  the  land.     Consequently,  as  (1)  the  actual  existence 
of  particular  corporate  powers  is  usually,  and  (2)  their  exact  nature 
and  legal  effect  when  existing  is  always,  a  question  of  law,  not  of 
fact,  the  misrepresentation  by  the  directors  is  most  often  of  a 
matter  of  law.     If  a  person  aggrieved  is  to  be  entitled  to  redress  ^^.^  uauaiiy 
he  must  show  a  misstatement  or  misrepresentation  in  respect  of  »»*  liable, 
that  which  is  under  the  circumstances  a  fact,  and  not  simply  a 
matter  of  law. 

Accordingly,  on  two  occasions,  the  Court  of  Chancery  has  refused  i.  Decisions  in 
to  grant  relief  under  such  circumstances.     In  the  first  case,  Ellis  ^''^'^cery. 
V.  Golman}  directors  had  induced  contractors  to  enter  into  an  Colmaii. 
Ultra  Vires  agreement  with  a  corporation,  and  on  a  bill  being 
filed  against  the  company  and  the  directors  for  specific  perform- 
ance, or  that  the  latter  should  make  good  their  representations, 
demurrers  for  want  of  equity  were  allowed  because  "  the  proper 
relief  would  be  by  action  at  law,  for  the  purpose  of  compelling  the 
directors  to  make  good  the  loss  that  the  plaintiff  has  sustained  by 
their  representations."     The  other  case  is  Rashdall  v.  Ford?  where  Eashdall  v. 
directors  had  issued  Lloyd's  bonds  'that  were  Ultra  Vires.     The 
plaintiff  who  advanced  the  money  filed  his  bill  to  make  the  directors 
pay  the  amount  he  had  advanced  with  interest,but  Page- Wood, V.-C, 
allowed  a  demurrer,  saying,  "  It  seems  to  me  impossible  to  extend 
the  principle  of  relief  arising  out  of  misrepresentation  to  a  state- 

what  principle,    and   to    what    extent,  would  attach  to  the  principal,  and  the 

directors  in  suits  of  this  kind  are  liable  principal  only,  the  liability  is  the  liability 

to  the  jurisdiction  of  this  Court.     This  of  the  company.     This  being  a  contract 

is  a  bill  filed  upon  a  contract.     With  alleged  to  be  made  by  the  company,  X 

whom  has  the  contract  been  made  ?   The  own  that  I  have  not  been  able  to  see  how 

bill  alleges  that  the  contract  is  made  with  it  can  be  maintained  that  an  agent  can 

and  binds  the  company.     "What  is  the  be  brought  into  this  Court  or  into  any 

position  of  directors  of  a  public  company  ?  other  Court  upon  a  proceeding  which 

They  are  merely  agents  of  a  company.  simply  alleges  tliat    his    principal    has 

The  company  itself  cannot  act  in  its  own  violated  a  contract  that  he  entered  into, 

person,  for  it  has  no  person  ;  it  can  only  In  that  state  of  things  not  the  agent,  but 

act  through  directors,  and  the  case  is,  as  the  principal,  would  be  the  person  liable. " 

regards  those  directors,  merely  the  ordi-  — 2  Ch.  89-90. 

nary  case  of  principal  and  agent.    Where-  ^  25  Beav.   662,  673,   27  L.  J.  (Ch.) 

ever  an  agent  is  liable  those  directors  611. 
would   be   liable  ;    where  the  liability         '  2  Eq.  750,  754-5. 
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2.  Decisions  at 
Common  Law. 

Macgregor  v. 
Dover  andi 
Deal  Ry.  Co. 


Richardson  r. 
Williamson. 

Contrary 
opinion  of 
Wigrara,  V.-C. 


ment  of  law,  which  turns  out  to  be  an  incorrect  statement 

It  is  impossible  to  say  that  the  directors  are  more  than  agents,  or 
that  they  can  be  held  personally  liable  for  any  statements  as  to  the 
legal  effect  of  a  security  which  they  agi-eed  to  give,  and  which  the 
plaintiff  agreed  to  take."  ^ 

So  in  Eaglesfield  v.  Marquis  of  Londonderry,^  where  the 
attempt  to  render  directors  and  a  secretary  liable  on  the  gi'ound 
of  misrepresentation  as  to  a  particular  stock,  in  the  House  of  Lords, 
it  was  said  "  that  neither  at  law  nor  in  equity  is  an  agent  per- 
sonally liable  upon  a  contract  by  which  he  within  the  scope  of 
his  authority  renders  his  principal  liable,  though  of  course  it  is 
otherwise  in  the  case  of  a  tort;"  or  if  there  is  personal  fraud  by 
the  agent. 

Similarly  at  Common  Law,  in  the  case  of  Macgregor  v.  Dover  <£• 
Deal  Ry.  Co.,^  the  Exchequer  Chamber  decided  that  an  action 
would  not  lie  against  the  chairman  of  a  railway  company,  upon  a 
promise  by  him  that  the  company  should  do  an  Ultra  Vires  act,  at 
the  suit  of  the  person  to  whom  the  promise  was  made.  The  Court 
said :  "  It  is  a  promise  that  an  act  shall  be  done  contrary  to  the 
public  law  of  the  country,  of  which  both  parties  are  bound  to  take 
notice.  The  act  is,  therefore,  illegal ;  and  the  promise  that  it  shall 
be  done  is  a  void  promise." 

However,  in  Richardson  v.  Williamso7i,'^  the  plaintiff  was  held 


'  There  is,  however,  a  very  strong  con- 
trary opinion  by  Wigram,  V.-C,  in 
Wilson  V.  Goodman  (4  Hare  54,  62).  "  I 
take  the  law  to  be  quite  clear  from 
Higgins  y. Livingstone (i  Dow.  P.O.  341), 
that  if  trustees  of  a  turnpike  road,  canal, 
or  any  other  public  work,  act  strictly 
within  the  line  of  their  duty  they  will 
not  be  personally  liable  unless  upon  a 
special  contract.  If  they  act  beyond  the 
scope  of  their  public  powers  and  order 
works  to  be  done  for  which  there  is  no 
fund,  they  may  then  be  personally  liable 
to  the  parties  who  advance  money  to 
defray  tlie  expenses  of  such  works  ;  that 
would  always  depend  upon  the  circum- 
stances of  each  particular  case.  In  tliis 
case  there  being,  as  I  suppose,  no  fund 
whatever,  but  tolls  being  expected  to  be 
taken,  money  was  borrowed  from  the 
bankers  in  order  to  make  the  road.  Un- 
questionably, the  parties  in  such  a  trans- 
action exceeded  their  powers,  and  I 
should  bo  almost  without  a  doubt  as  to 
the  personal  liability  of  those  who 
ordered  the  work  to  be  done,  and  bor- 
rowed the  money  for  that  purpose.  They 
considered  that  by  extending  their  road 
they  should  improve  their  tolls,  and 
thereby  acquire  funds  enough  to  pay  the 
expense  of  the  works,  but  they  had  not 
tolls    coming    to    an  amount  sufficient 


to  justify  the  expenditure  at  the  time  — 
the  act  therefore  was  altogether  one 
exceeding  their  powei-s." 

-  26  "W.  R.  540. 

^  18  Q.  B.  618;  ante,  p.  397. 

-  L.  R.  6  Q.  B.  276.  It  is  scarcely 
possible  to  reconcile  this  decision  with 
Bashdall  v.  Ford  and  Maegrcgm-'s  Case. 
The  judgments  seem  to  have  proceeded 
upon  the  ground  that  the  misrepresenta- 
tion was  as  to  tbe  extent  of  the  directors' 
powers.  But  even  looked  at  in  that  way. 
it  was  still  a  misrepresentation  of  law 
rather  than  that  of  fact,  for  the  powers  of 
the  directors  are  limited  pro  tanto  with 
those  of  the  company,  and  those  of  the 
company  being,  certainly  at  least  as  to 
the  borrowing  of  money  and  similar 
matters,  .i  question  of  law,  those  of  the 
directors  must  be  a  question  of  the  same 
nature.  Cockburn,  C.  J.,  said:  "It 
cannot  be  supposed  that  the  plaintiff,  on 
lending  money  to  the  society,  did  so  with 
the  knowledge  that  the  society  was  not 
authorised  to  borrow  ;  and  it  was  not  till 
she  wanted  her  money  back  that  she 
ascertained  the  real  position  of  affaii-s, 
and  is  met  by  the  defence  that  the 
society  is  not  liable."  But  with  all  sub- 
mission that  is  exactly  what  the  Couyts 
both  of  Law  and  Equity  do— and  in  the 
previous  decisions  did— suppose,  viz.  that 


Propert. 
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entitled  to  recover  in  such  an  action.  Here  the  plaintiff  had  lent 
^70  to  a  benefit  building  society,  and  received  a  receipt  signed  by 
the  defendants,  as  two  directors  of  the  society,  certifying  that  the 
plaintiff  had  deposited  £70  with  the  society  for  three  inonths 
certain,  to  be  repaid  -with  interest  after  fourteen  days'  notice. 
The  society  was  formed  under  6  &  7  Wm.  IV.  c.  32,  and  had  no 
power  to  borrow  money ;  and  the  plaintiff  being  unable  to  get  her 
money  back  from  the  society,  sued  the  defendants.  On  these  facts 
the  Court  of  Queen's  Bench  unanimously  decided  that  the 
defendants  were  liable  to  the  plaintiff  in  damages  for  a  breach  of 
warranty  of  authority,  they  having  by  signing  the  receipt  in  effect 
represented  that  they  had  authority  to  make  a  bindi,ng  contract  ot 
loan  on  behalf  of  the  society,  and  so  induced  the  plaintiff  to  part 
with  her  money. 

Weeks  v.  Propert  ^   is  similar  to   Richardson's   Case.      Here  Weeks  i 
directors  were  liable  to  repay  loans  on  mortgage  debentures  after 
their  .company  had  exhausted  its  borrowing  powers.     Honyman,  J., 
quotes  and  comments  upon  the  extract  from  the  judgment  of 
Mellish,  L.  J.,  given  in  the  note  below. 

264.  But  "where  a  person  by  asserting  that  he  has  the 
authority  of  the  principal  induces  another  person  to 
enter  into  any  transaction  which  he  would  not  have 
entered  into  but  for  that  assertion,  and  the  assertion 
turns  out  to  be  untrue,^  to  the  injury  of  the  person  to 
whom  it  is  made,  it  must  be  taken  that  the  person 
making  it  undertook  that  it  was  true,  and  he  is  liable 
personally  for  the  damage  that  has  occurred."^ 

every  person  understands  the  doctrine  of  was  withia  the  rule,  when,  in  point  ot 
Ultra  Vires,  and  the  restrictions  and  fact,  there  was  no  such  rule  at  all. "  But 
qualifications  which  are  by  consequence  in  the  judgments  as  reported  nothing 
of  it  imposed  upon  coa-porations ;  and  turns  upon  the  want  of  such  a  rule- 
that  a  misstatement  of  the  capacity  of  any  indeed  no  reference  is  made  to  it.  The 
particular  corporation  is  a  matter  of  law  decision  was  simply  that  the  directors 
which  a  person  credits  or  not,  and  acts  "represented  that  they  had  authority  to 
upon  or  not,  at  his  own  peril.  borrow  money  on  behalf  of  the  society, 
Mellish,  L.  J.,  has  thus  explained  this  and  that  the  society  would  be  bound  to 
decision  (7  Ch.  801) :  "There  the  plain-  repay  it  on  proper  demand  "  (per  Black- 
tifiF  lent  £70  to  a  benefit  building  society,  bum,  J.,  L.  R,  6  Q.  B.  279);  whereas 
and  received  a  receipt  signed  by  the  there  was  no  such  authority  nor  any  such 
defendants,  as  two  of  the  directors,  certi-  liability;  and,  consequently,  "that  the 
fying  that  the  money  had  been  lent,  and  plaintiff  was  entitled  to  recover  from  the 
then  it  turned  out  that  in  point  of  law  defendants  the  damages  she  had  suffered 
they  had  no  power  to  borrow  money.  from  not  being  able  to  sue  the  society. 
But  then  their  power  to  borrow  money  on  showing  that  the  defendants  professed 
depended  upon  whether  they  had  made  a  to  be  able  to  bind  the  society." 
rule  to  borrow  money,  because  a  benefit  ^  L.  E.  8  C.  P.  427  ;  42  L.  J.  C.  P. 
building  society  may  receive  money,  at  129  ;  21  W.  E.  676. 
any  rate  to  a  certain  amount,  on  deposit,  ^  The  official  of  a  .corporation  is  not 
if  it  has  a  rule  enabling  it  so  to  receive  liable  unless  and  until  it  is  shown  that  the 
money.  Therefore  that  was  taken  as  a  corporation  is  not  liable.^ ^ooZwi'ioji  v. 
representation  by  the  directors  that  they  Taylor,  22  Amer.  St.  R.  521, 132  111.  197. 
had  such  a  rulp,  and  that  the  borrowing  '  18  Q.  B.  D.  60. 
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The  above  is  how  the  principle  is  expressed  by  Esher,  M.  R,  in 
Firbank's  Executors  v.  Humphreys}  The  difficulty  lies  in  deter- 
mining when  an  official  "asserts  that  he  has  the  authority"  which 
he  has  not.  It  is  seldom  that  an  official  makes  such  an  assertion  in 
so  many  words.  Usually  he  is  fixed  with  liability,  if  fixed,  by  reason 
of  his  having,  purporting  to  act  for  and  to  bind  his  corporation, 
entered  into  some  contract  or  issued  some  stock  or  other  security^ 
or  joined  in  some  proceeding  such  as  an  indorsement^  in  connec- 
tion with  the  transfer  thereof  or  other  dealing  therewith  which  the 
corporation  had  no  power  to  enter  into,  issue,  or  join  in  ;  and 
without  having  made  any  express  representation  in  reference 
thereto. 

Torts.  SECTION  II. — LIABILITY  OF  CORPORATE  OFFICIALS  FOR  TORTS. 

Agents  are  265.  Agents   are   personally  liable   for  torts  committed   by 

liaMe'forf  them,  though  in  perfect  bona  fides  and  in  the  due 

and  proper  discharge  of  their  duties. 

Every  tort  feasor  is  liable  for  the  result  of  his  acts.  It  is  no 
excuse  whatever  that  he  acted  innocently  and  under  the  direction 
and  as  the  agent  of  another — it  is  no  excuse  that  the  agent  believed 
himself  in  a  manner  bound  to  obey  the  directions  received  by  him, 
and  that  the  act  adjudged  to  be  a  tort  appeared  proper  tempore 
facti,  and  was  subsequently  determined  to  be  a  tort  only  after 
careful  arguments  and  j  udicial  decisions.* 

A  person  is  also  a  tort  feasor  when  those  employed  or  controlled 
by  him  commit  torts  even  though  contrary  to  his  directions, 
provided  they  are  within  the  scope  of  their  employment." 

The  liability  of  corporate  officials — at  least  as  to  torts  other  than 
fraud — is  precisely  the  same. 

In  a  late  case  this  question  as  relating  to  an  innocent  agent  was 
examined  very  carefully  and  thoroughly,  and  the  decision  both  of  a 
majority  of  the  first  Court  and  unanimously  on  appeal  was  that 
the  agent  is  always  liable.  This  case  was  Mill  v.  Haiuker*  Stated 
briefly,  the  facts  were  as  follows :  At  a  meeting  of  the  members  of 
a  highway  board,^  it  was  resolved  that  a  path  running  through 
land  in  the  occupation  of  the  plaintiff  was  a  highway,  and  that  the 
plaintiff  be  directed  to  remove  a  lock  from  a  gate  placed  across  it. 

'  18  Q.  B.  D.  64.    Compare  Elkhiri-  L.  T.  360. 

ton    and    Go.    >r.  mirtcr,  1892,  2    Ch.  ■>  Mill  v.  Sawkcr,  L.  E.  9  Ex    309  • 

452.                         .  ibU.,  10  Ex.  92. 

'-  Ohnpleo  v.  Bvumwkk  Perm.   Bm.  '  Aide,  pp.  421-2   441-2 

BUg.   Soc,Q  Q.  B.   D.  696  ;  Locked-  v.  «  AVho  are'  a  corporation  by  25  &  26 

Wi-Kjicy,  9  Q.  B.  D.  397.  Vict.  c.  61,  s.  9. 

■'   ]Vhitcliaven  Bankiiig  Co,  v.  liced,  54 
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The  surveyor  of  the  board  was  afterwards  ordered  by  them  to 
remove  the  lock,  and  did  so.  Thereupon  an  action  of  trespass  was 
brought  by  the  plaintiff  against  the  members  of  the  board  in  their 
personal  capacity ;  and  the  surveyor  and  the  defendants  pleaded 
justification.  At  the  trial,  Kelly,  C.  B.,  nonsuited  the  plaintiff  on 
the  ground  that  neither  the  members  of  the  board  nor  the  surveyor 
were  liable  individually.  No  evidence  was  therefore  given  in 
support  of  the  plea  of  justification,  and  consequently  in  the  sub- 
sequent proceedings  it  was  assumed  that  the  path  was  not  a  high- 
way. The  Court  of  Exchequer  (Kelly,  C.  B.,  dissenting)  set  aside  Decision  of 
the  nonsuit,  and  ordered  a  new  trial  on  the  ground,  first,  that  Exchequer; 
assuming  that  the  resolution  was  illegal,  the  members  of  the  board 
who  concurred  in  it  were  personally  responsible ;  secondly,  that 
the  fact  that  the  surveyor  was,  by  25  &  26  Vict.  c.  61,  s.  16, 
bound  to  obey  the  orders  of  the  board,  did  not  excuse  him  if,  in 
obeying  their  orders,  he  did  an  unlawful  act.  Upon  appeal  it  was 
held  by  the  Exchequer  Chamber  that  the  surveyor  was  liable,  and  of  Exchequer 
that  the  judgment  setting  aside  the  nonsuit  must  therefore  be 
affirmed.^ 

This  decision  seems  conclusive  of  the  point  under  consideration. 
But  there  is  at  least  one  case  somewhat  in  conflict.  In  Keane  v. 
Reynolds,^  trespass  was  brought  for  pulling  down  a  cottage  which 
the  magistrates  had  adjudged  to  be  an  encroachment  within 
fifteen  feet  of  the  centre  of  a  highway,  and  convicted  the  plaintiff 
of  having  made  the  encroachment,  against  the  defendant  who,  as 


^  The  judgment  of  Denman,  J.,  per- 
haps most  clearly  expresses  the  views 
taken  by  the  Exchequer  Chamber,  and  was 
in  these  words  :  "  The  question  as  to  the 
liability  of  the  surveyor  seems  to  me  to 
depend  entirely  on  the  words  of  25  &  26 
Vict.  c.  61,  s.  16,  and  the  words  relied 
upon  by  Mr.  Kingdon  are  these :  '  He 
shall  in  all  respects  conform  to  the  orders 
of  the  board  in  the  execution  of  his 
duties.'  To  ascertain  the  real  meaning 
of  these  words  we  must  go  to  the  earlier 
part  of  the  clause,  which  says,  '  he  shall 
act  as  the  agent  of  the  board  in  carrying 
into  effect  all  the  works  and,  performing 
all  the  duties  required  to  be  carried  into 
effect  or  to  be  performed  by  the  board. ' 
What  are  those  duties  ?  They  are  duties 
relating  entirely  to  public  highways,  and 
for  the  purposes  of  this  case  we  are  bound 
to  assume  that  the  particular  place  in 
which  the  surveyor  attempted  to'  execute 
his  duties  on  the  occasion  complained  of 
was  a  place  which  was  not  a  public  high- 
way. If  so,  I  think  it  follows  from  the 
reasons  given  by  my  brother  Blackburn 
that  the  board  had  no  jurisdiction  over 
that  place.    Then  if  the  board  had  no 


right  to  do  what  they  did,  had  the  Judgment  of 
surveyor  any  right  to  act  under  their  au-  Denman,  J. 
thority  in  the  manner  complained  of  ? 
Well,  the  words  are,  '  he  shall  in  all 
respects  conform  to  the  orders  of  the 
board  in  the  execution  of  his  duties.'  If 
this  was  not  a  highway,  he  would  have 
no  duties  there  at  all,  and  he  cannot 
therefore  resort  to  this  clause  as  affording 
him  a  protection.  The  cases  relied  upon 
have  been  oases  of  a  peculiar  kind.  'The 
case  of  Dews  v.  Siley,  11  C.  B.  434 ;  20 
L.  J.  (C.  P.)  264,  and  the  case  of  An- 
drews V.  Harris,  1  Q.  B.  3,  were  cases 
relating  merely  to  duties  performed  by 
officers  under  the  orders  of  a  court  of 
justice.  These  cases  are  not  applicable 
to  the  present  case,  but  the  general  rule 
is  applicable  that  a  man  who  has  done  a 
wrong  is  responsible  for  that  wrong. 
Here  the  surveyor  has  done  an  act  upon 
an  object  with  which  he  had  no  duty  to 
interfere.  Therefore  he  at  all  events  is 
responsible."— L.  E.  10  Ex.  92. 

2  2  E.  &  B.  748,  18  Jur.  242.  Under 
similar  circumstances  the  surveyor  is'  not 
liable  criminally. — Denny  v.  Thwaites,  2 
Ex.  D.  21. 
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surveyor  of  the  highways,  had  pulled  down  the  cottage  in  the  sup- 
posed execution  of  the  Act  5  &  6  Wm.  IV.  c.  50.  It  appeared 
that  the  conviction  was  void,  the  way  never  having  been  repaired 
with  stones  or  otherwise.  But  the  Court  held  that  the  defendant 
was  not  liable  to  the  action  "  on  the  principle  that  the  surveyor 
acted  in  obedience  to  the  judgment  of  a  Court  of  competent 
jurisdiction  which  he  was  bound  to  execute." 

As  regards  persons  alleged  to  be  tort  feasors  by  or  through 
the  medium  of  others,  the  position  of  directors  and  other  officials 
is  the  same  as  that  of  other  employers.^  If  in  fact  they  direct  or 
control  the  actual  wrongdoer,  then,  assuming  that  the  wrong  was 
within  the  employment  so  directed  or  controlled,  the  official  is 
himself  also  liable,  however  clear  he  may  be  of  any  personal  wrong- 
doing, and  however  clearly  he  acted  only  for  his  corporation." 
Frauds.  Frauds. — It  is  quite  clear  that  whoever  actively  participates  and 

assists  in  the  commission  of  fraud  is  liable  as  in  the  case  of  other 
torts.  But  a  person  may  be  a  mere  instrument  in  the  propagating 
of  frauds,  e.g.,  by  being  the  secretary  or  chairman  of  a  company,  and 
as  such  issuing  a  report  or  prospectus  which  contains  misstate- 
ments, and  is  therefore  to  that  extent  fraudulent.  In  such  cases 
it  is  submitted  that,  assuming  the  official  to  have  acted  with  bona 
fides,  he  must  be  deemed  the  mere  instrument  and  not  the  agent 
of  the  company,  and  that  consequently  he  will  not  be  responsible 
for  the  fraud  so  committed,  although  the  company  will  or  at  least 
may  be  so.^ 

In  any  case  to  fix  a  person  with  liability  for  his  own  personal 
fraud,  there  must  have  been  on  his  pai-t  actual,  and  not  merely 
notional,  fraud.* 

SECTION    III.— POSITION   OF   CORPORATE    OFFICIALS    IN   REFERENCE 
TO   THEIR   CORPORATIONS. 

SUB-SECTION   I.— LIABILITIES. 

The  position  has  to  be  considered  as  between  themselves  and 
their  corporations  of  officials  who  are  concerned  in  or  by  whose 
instrumentality    Ultra   Vires  transactions  are  carrie'd    out.     The 

■  Freeman  v.  Moshcr   13  Q.   15.  78n  ;       though  the  directors  were,  held  Uable  ; 
Eennetty.  Myr,,  bH.kJs.  ani,  29  L.J.       „ik1  mikcman.  v.  Bailey,  10  Amer.  551, 

■•■  o  ,;  71  rr',  .,  ,.1  .„,>  ,.  ■'''^  ^''  '^-  -''■  ■'^'lere  it  was  expressly 
-  Belts  V.  pe  FUre,  3  Ch.  429.  But  decided  that  a  dii'ector  is  not  personally 
when  an  ofhcml  obtains  other  persons  to  Uable  for  representations  false  in  fact,  but 
act  aa  agents  for^  his  cor,.or,.ti;m,  these  not  known  to  him  to  be  so.  made  in  pub- 
may  in  fact  and  in  law  in  reality  bo  the  lished  circulars  of  the  company  on  which 
agents  only  of  and  for  Ins  corporation,  hia  name  appeai-s  only  as  one  of  the 
^'f  "  n   i^'ofa    '  ""  '^"''  ''■  ^"''"■'"^  'l"-«<=tors.     Compare  CulUme  v.  London 

a  a       pj  •    ;■            I-,           •  "'"*  '^"*-  ^''^9-  Soc,  25  Q.  B.  D.  485. 

n   rt^^.o  '^r^""t,  ^-   -^*«!"'"«"«.    29  '  Peck  v.  Derry,  14  App.  337. 

C.  D.  459,  where  the  secretary  was  not,  fi'-^ui. 
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questions  as  to  the  exact  position  of  officials  under  such  circum- 
stances, and  their  respective  liabilities  and  rights,  are  very  difficult 
and  the  decisions  in  respect  of  them  are  not  altogether  reconcile- 
able.  These  questions  concern  governing  bodies  more  particularly 
and  other  subordinate  officials  only  in  a  less  degree. 

Governing  bodies  are  agents  of  a  somewhat  special  nature. 
They  are  also  "  trustees "  in  the  vague  and  loose  sense  in  which 
that  word  is  sometimes  used.^  The  question  is,  when  they  are 
concerned  in  Ultra  Vires  transactions,  which  of  these  capacities  is 
it  which  fixes  their  liabilities  and  rights  ?  Are  they  simply  agents  1 
or  simply  trustees  ?  or  are  they  to  be  considered  as  acting  in  both 
capacities?  Their  position  as  agents  has  already  been  dealt  with^ 
and  it  may  be  laid  down  broadly,  that — 

266.  Governing  bodies  considered  and  acting  as  agents  of  their 
corporations  are  responsible  only  for  gross  negligence. 

This  is  the  conclusion  arrived  at  in  so  many  words  in  the  United 
States,^  and  the  English  decisions  seem  to  be  in  substance  if  not  in 
language  the  same. 

The  rule  perhaps  holds  less  widely  or  favourably  in  respect  of 
directors  of  joint-stock  companies  than  of  other  governing  bodies ; 
but  in  every  case  the  liability  is  the  liability  as  agent,  and  where 
there  is  no  remuneration  payable  under  a  contract  then  the 
liability  can  never  exceed  that  of  a  gratuitous  agent  or  bailee. 

The  precise  point  for  consideration,  as  should  be  carefully  borne 
in  mind,  is  as  to  the  exercise  by  governing  bodies  of  the  powers  of 
the  corporation  in  so  far  as  the  authority  to  exercise  the  same  is 
vested  in  them ;  and  it  has  nothing  to  do  with  the  exercise  by 
them  of  any  special  powers  or  capacities  of  themselves  merely  as 
being  agents.  This  question  arises  by  reason  of  the  fact  that 
authority  more  or  less  extensive  to  exercise  the  corporate  capa- 
cities is  necessarily  vested  in  them.  Sometimes,  indeed  usually, 
this  authority  is  a  general  one  and  applies  to  substantially  the 
whole  of  the  powers  of  the  corporation  itself;  For  instance,  the 
Companies  Clauses  Act,  1845,  by  section  90,  provides  that  the 
directors  "  may  lawfully  exercise  all  the  powers  of  the  company 
excepting  "  only  such  as  are  specially  excluded.  A  similar  clause 
is  very  common '  in  articles  of  association  of  registered  companies. 
Of  course  the  authority  so  usually  vested  in  a  managing  body  may 
be  and  sometimes  is  considerably  restricted. 

At  first  sight  it  is  difficult  to  see  how  a  governing  body  can  in 
respect  of  the  authority  so  vested  in  them  fill  any  other  position 

'  Compare  ante,  p.  571.  °  See  ante,  pp.  572-3,  589-91.  ^  Ante,  p.  572. 
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than  that  of  agents  pure  and  simple.  "Whatever  capacity  any 
ordinary  agent  may  have  for  acting  for  his  principal  such  capacity 
is  vested  in  him  in  confidence,  and  as  it  were  in  "  trust,"  if  the 
word  is  to  be  abused  from  its  proper  meaning.  And  if  the  words 
"  trust "  and  "  trustee ''  are  used  in  reference  to  agents  still  the 
persons  remain  agents  and  nothing  more,  and  are  not  thereby 
constituted  trustees. 

Of  course  governing  bodies  and  certainly  directors  never  have 
the  property  or  funds  of  their  corporations  vested  in  them,  and  so 
far  as  the  real  meaning  of  the  terms  trust  and  trustees  extends 
governing  bodies  as  agents  are  not  trustees,  as  indeed  is  recognised 
on  all  hands. 

It  is  undeniable,  however,  that  for  the  purpose  of  fixing  governing 
bodies,  or  at  least  directors  of  registered  companies,  with  liability 
under  various  circumstances  the  Courts  of  this  country  have  held 
them  to  be  express  trustees,  or  in  a  position  not  to  be  distinguished 
from  that  of  express  trustees.  For  instance,  it  has  been  decided 
that  when  they  have  been  parties  to  the  dissipation  or  payment  away 
of  the  corporate  funds  in  connection  with  Ultra  Vires  transactions 
they  were  liable  on  the  ground  of  trusteeship,^  and  not  merely  of 
agency.  Similarly,  in  such  cases  it  has  been  decided  that  they 
cannot  plead  the  Statute  of  Limitations;-  that  the  liability  is  one 
from  which  an  official  is  not  discharged  by  bankruptcy  f  that  the 
liability  survives  against  the  estate  of  a  deceased  official.* 

Moreover,  in  various  judgments  language  has  been  used  to  the 
effect  that  the  capital  of  a  registered  company,  if  not  of  every  joint- 
stock  company,  is  in  the  nature  of  a  trust  fund.^  A  "  fund "  is 
spoken  of  as  if  it  were  something  different  from  a  business  capital 
to  be  utilised  for  purposes  of  gain  ;  and  in  reference  to  this  "fund" 
the  word  "  trust "  is  used  with,  or  as  implying,  some  special  signi- 
ficance and  as  denoting  that  the  fund  is  set  apart  for  particular 
purposes  and  for  the  benefit  of  persons  who  are  cestuis  que  trustent, 
instead  of  being  mere  shareholders  who  have  contributed  to  a 
business  adventure,  perhaps  even  a  gambling  speculation,  and 
creditors  of  the  corporation— for  they  are  admitted  to  the  benefit 
of  the  "trust"— who  have  dealt  with  the  corporation  exactly 
as  they  would  with  a  partnership  or  an  individual.  If  this  is 
the  true  view  of  the  constitution  of  corporations  having  a  capital 
the  more  clearly  it  is  inculcated  the  better;  but  as  yet  no  decision 
has  been  given,  nor  has  any  judge  asserted  that  a  capital  is  a  trust 

•  See  for  example  tlie  language  of  the 
Court  of  Appeal  in  FUtcrofl's  Case,  21  C. 
D.  519,  534-6. 

-  Last  note  ;  and  Ec  Sharp/;,  1892,  1       519 
Ch.  154. 


'  RamsHll  v.  Edwards,  31  C.  D.  100. 

''  Last  note. 

'  See  e.g.,  FUta-oft's   Case,  21  C.  D. 
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fund,  and  those  dealing  with  it  on  behalf  of  their  corporation  are 
express  trustees.^ 

In  the  absence  of  such  a  proposition  the  writer  finds  it  difficult 
to  understand  the  basis  of  these  decisions,  or  tlie  reasoning  upon 
which  they  have  been  founded, — unless  it  is  to  bo  laid  down  broadly 
either  (a)  as  a  general  rule,  that  all  agents  are  trustees  in  the  real 
sense  of  the  word,  with  regard  to  such  authority  as  is  vested  in 
them  to  act  on  behalf  of  their  principals  and  the  exercise  of  such 
authority;-  or  (h)  as  a  special  principle  applicable  only  to  directors 
of  joint-stock  companies,  that  in  respect  of  the  exercise  by  them  of 
the  corporate  powers  so  far  as  they  are  authorised  to  exercise  the 
same  they  are  trustees.  If  any  such  principle  as  this  is  to  be  laid 
down,  there  seems  to  be  no  real  ground  for  it,  but  on  the  other 
hand  it  would  render  the  decisions  intelligible. 

Even,  however,  in  respect  of  any  such  principle  or  its  application 
the  Courts  have  not  been  consistent.  For  instance,  Kindersley, 
V.-C,  in  Pickering  v.  Steplicnson;''  and  Kay,  J.,  in  Studdert  v. 
Grosvenor,^  respectively  decided  that  payments  which  had  been 
made  by  directors  out  of  the  funds  of  their  respective  companies  for 
the  expense  of  litigation,  which  in  each  case  was  held  to  affect  the 
directors  personally  and  not  the  company,  were  Ultra  Vires  :  but 
nevertheless  no  order  for  repayment  was  made  in  either  case. 
Now  either  the  payment  was  not  a  breach  of  trust,  in  which  case 
the  directors  were  not  trustees  of  the  authority  vested  in  them  ;  or 
it  was  a  breach  of  trust,  and  if  so  the  necessary  consequence 
followed  that  they  were  liable  to  repay." 

Probably  this  matter  must  be  considered  settled  as  regards  the  h 

courts  of  this  country,  but  the  remarks  following  in  this  sub-section 
are  added  by  way  of  argument  and  suggestion. 

It  is  submitted  that  the  true  view  as  to  the  position  of  directors  Position  of 
or  other  governing  bodies  is  that  they  are  acrents  and   nothincf  so":™'"" 
more,  and   that  consecpently  the   question  of  their  liability   in  agents, 
respect  of  Ultra  Vires  transactions  is  to  be  determined  by  reference 
to  principles  determining  their  liability  as  agents,  and  not  in  any 
way  by  reference  to  principles  relating  to  tritstees. 

If,  however,  they  are  to  be  deemed  to  be  in  the  position  of 
trustees,  or  quasi-trustees  in  such  cases,  it  is  submitted  that  the 
principle  affecting  their  liability  in  every  case  is  the  same  as  it 
they  are  considered  as  agents.     Admittedly  they  are  not  trustees 

1  With  the  exception  of  the  decisions  ^  33  C.  D.  528. 

referred  to  in  the  notes  to  p.  672,  ante.  ■'  In  25  Q.  B.  D.   490,   LinJley,  L.  J., 

2  Which,  however,  would  be  directly  referring  to  the  last  two  cases,  said — "  I 
contrary  to  the  decision  of  the  House  of  never  could  understand  that  part  of  the 
Lords  in  A'noa;  v.  Gije,  L.  R. ,  5  H.  L.  €56.  Vice-Chancellor's  judgment ;  nor  can  I 

^  14  Eq.  .022.  understand  it  now — Ithiiikhewaswrong." 

B.U.V.  X    X 
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in  the  true  sense  of  the  word,  and  therefore  principles  relating  to 
express  trustees  cannot  in  strictness  apply  to  them.  If  they  are  to 
be  considered  quasi-trustees  the  true  principles  of  the  liability 
would  seem  to  be  the  same  as  those  of  agency.  They  are  appointed 
as  business  men  to  act  for  others  in  dealing  with  property  and 
funds  existing  for  business  purposes,  and  to  be  utilised  for  purposes 
of  gain.  Supposing  they  make  a  mistake  in  perfect  good  faith  as 
to  the  corporate  powers,  and  engage  and  expend  the  corporate 
funds  in  a  transaction  which  is  Ultra  Vires,  a  mistake  which  has 
been  decided  to  be  a  mistake  only  by  the  House  of  Lords,  after 
both  Courts  below  had  decided  it  to  be  no  mistake,^ — are  they  to 
be  held  liable  ?  The  answer  on  the  reported  decisions  would  seem 
to  be  in  the  affirmative  ;  but  it  is  submitted  that  it  should  be  in 
the  negative ;  and  the  two  propositions  next  following  are  suggested 
as  indicating  the  principles  whereby  their  liability  should  be 
determined. 

267.  The  maxim  "  ignorantia  juris  neTninem  exeusat "  does 
not  apply  in  cases  where  the  ignorance  of  law  is  ignor- 
ance as  to  matters  of  doubtful  construction,  unusual 
difficulty,  and  the  like. 

It  has  usually  been  laid  down  broadly  that  the  maxim,  that  a 
person  is  not  allowed  to  plead  ignorance  of  law,  holds  without 
qualification  ;  but  of  late  years  this  has  been  considerably  qualified. 
In  Cooper  v.  Phihbs,  ^  Lord  Westbury  said  :  "  In  that  maxim 
[ignorantia  juris  neminem  excihsaf]  the  word  'jus'  is  used  in 
the  sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  'jus  '  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application." 

In  Beauehavip  v.  Winn,^  Lord  Chelmsford  said  :  "  The  pecu- 
liarity of  this  case  is,  that  the  ignorance  imputable  to  the  party 
was  of  a  matter  of  law  arising  upon  the  doubtful  construction  of  a 
grant.  This  is  very  different  from  the  ignorance  of  a  well-known 
rule  of  law.  And  there  are  many  cases  to  be  found  *  in  which 
Equity,  upon  a  mere  mistake  in  the  law,  without  the  admixture  of 
other  circumstances,  has  given  relief  to  a  party  who  has  dealt  with 
his  property  under  the  influence  of  such  mistake." 

268.  Governing  bodies  who  in  bona  fides  and  without  gross 

Wa'/'J""  rn''l    R   7  H^T^Jf   '^"''-      ^T"  ^^'  ^''-  C"-  ^«oho,-  Case,  2  J. 
nage  etc.,  Co    L.  R  7  H_  L.  653.  &  H.  408  ;  Stone  y.  Godfrey,  5  D.  G.  M. 

^  L.   K   6  H.  L.   223,   234:  and  see  Butt     SI")     n     ;ir    T     sni  .    ni--ei 

DanuU  y  Sinclair,  6  App.  181,'  190-1.  S,lfr.L.   b  My    Jk     99  ""TlJi 

1  See  Singham  v.  MngJuim,  1  Ves.  Sr.  Brougham  ■  Hoaersv  Inaham    S  P  n 

126  ;  Davis  v.  Morier,  2  Coll.  303  ;  Re  351.  ^  Ingham,  3  0.  D. 
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negligence  expend  or  otherwise  employ  tlie  assets 
of  their  corporation  in  transactions  which  turn 
out  to  be  Ultra  Vires,  are  not  responsible  for  loss 
occasioned  thereby. 

It  is  submitted  that  this  proposition  necessarily  follows  from  the 
observations  above  as  to  the  position  of  governing  bodies  generally, 
and  of  directors  in  particular,  and  from  the  last  propositions  and 
the  cases  already  referred  to. 

Questions  of  Ultra  "Vires  are  frequently  of  such  a  kind, — ^whether 
in  respect  of  the  construction  of  Acts  of  Parliajaent,  Articles  of 
Association,  Charters  and  the  like ;  or  of  the  existence  of  powers  and 
capacities  to  be  raised  by  implication  and  not  explicitly  provided 
for, — that  Courts  differ  widely  as  to  the  decisions  to  be  arrived  at  in 
such  cases.  It  is  manifestly  impossible  that  officials  with  the  best  of 
legal  advice  can  be  absolutely  certain  of  keeping  within  the  powers 
of  their  corporation,  or  of  themselves.  It  frequently  happens  that 
the  business  in  which  a  corporation  is  engaged  is  of  such  a  kind 
that  from  time  to  time  decisions  must  be  arrived  at  rapidly 
and  without  waiting  for  the  determination  of  questions  by  means 
of  friendly  litigation  in  cases  where  such  litigation  can  be  inaugu- 
rated, and  perhaps  even  without  waiting  for  legal  advice.  If 
officials  under  such  circumstances  are  to  be  held  liable,  this  would 
be  to  fix  them  with  a  liability  with  which  private  individuals 
dealing  with  their  own  property  are  not  fixed.  These  latter  in  the 
cases  of  doubtful  construction  may  plead  ignorance  of  law  as  a 
defence  to  a  claim,  and  may  even  base  a  claim  by  themselves,  as 
against  the  rights  which  other  parties  have  obtained,  upon  the 
ground,  that  when  they  agreed  to  such  rights  they  made  a  mistake 
as  to  the  law  affecting  themselves. 

The  above  views  as  to  the  position  of  directors  have  been  enun- 
ciated and  acted  upon  in  various  important  cases  in  the  United 
States.  As  an  illustration  may  be  mentioned  Spering's  Appeal,^  Sperings 
which  arose  out  of  the  winding  up  of  the  National  Safety  Ins.  & 
Trust  Co.,  and  was  an  attempt  by  the  assignee  of  the  company  to 
render  late  directors  liable  for,  inter  alia,  allowing  the  company 
to  engage  in  and  suffer  loss  by  Ultra  Vires  transactions.  The 
Supreme  Court  of  Pennsylvania  said  :  "  In  regard  to  the  question 
last  adverted  to,  whether  the  defendants  should  be  held  responsible 
for  any  of  their  acts  and  investments  as  Ultra  Vires,  it  might 
be  sufficient  to  notice  the  fact  that  the  charter  of  this  corporation 
was  a  very  complicated  one  made  up  by  a  comparing  together  no 
less  than  sixteen  different  acts  of  incorporation  or  supplements.  To 

>  10  Amer.  684,  693  ;  71  Penn.  11 ;  ante,  pp.  572,  590. 
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have  mistaken  the  extent  of  their  powers  under  such  circumstances 
would  not  have  heen  matter  of  surprise,  even  in  the  most  timid 
and  cautious.  We  may  adopt  upon  this  point  the  language  of 
Greene,  0.  J.,  in  Hodges  v.  Neiu  England  Screiu  Co} — '  In  con- 
sidering the  personal  responsibility  of  the  directors  we  shall  assume 
that  they  violated  the  charter  of  the  screw  company.  The  question 
then  will  be — was  such  violation  the  result  of  mistake  as  to  their 
powers,  and  if  so,  did  they  fall  into  the  mistake  from  want  of 
proper  care — such  care  as  a  man  of  ordinary  prudence  practises  in 
his  own  affairs  ?  For,  if  the  mistake  be  such  as,  with  proper  care, 
might  have  been  avoided,  they  ought  to  be  liable.  If  on  the  other 
hand  the  mistake  be  such  as  the  directors  might  well  make  not- 
withstanding the  exercise  of  proper  care,  and  if  they  acted  in  good 
faith  and  for  the  benefit  of  the  screw  company,  they  ought  not  to 
be  liable.'  We  may  say  in  this  case,  conceding  that  the  directors 
did  violate  the  chartei",  it  was  a  question  upon  which,  with  all  due 
care,  they  might  have  made  an  honest  mistake ;  and,  moreover,  it 
appears  by  the  evidence,  and  is  so  reported,  that  they  acted 
throughout  by  the  advice  of  their  counsel." 

SUB-SECTION  II. — RIGHTS. 

1.  Indemnity. 

to'fndemnft  —  Pi^o^icled  that  an  agent  does  not  exceed  the  authority  given  him 
by  his  principal,  and  provided  he  acts  with  due  care,  he  is  entitled 
to  be  repaid  all  expenses  and  losses  incurred  by  him,  and  generally 

contracts ;  to  be  indemnified,  in  respect  of  contracts  entered  into  and  acts 
done  by  him  in  the  course  of  his  employment  as  such  agent.- 

torts;  Similarly  as  regards  torts — though  there  can  bono  indemnity 

between  joint  tort  feasors,  yet  if  an  agent  does  an  act  which  may 
be  right,  and  he  has  no  reasonable  grounds  for  believing  the 
contrary,  and  it  turns  out  to  be  a  tort,  then  he  must  be  recouped 
for  the  expense,  if  any,  thereby  caused  him.* 

bodie"-"^  .  ^^^  '''^^'*  *°  indemnity  applies  to  governing  bodies  of  corpora- 

tions as  to  other  varieties  of  agent-s  and  perhaps  with  greater 
force,  owing  to  the  special  fiduciary  relationship  existing  between 
them  and  their  principals.  They  are  entitled  to  repayment  of, 
and  mderanity  against,  all  expenses  by  them  incurred  in  respect 

'  1  R   I    '?12 

'  Bayley  v.  -Wm,.,   7  C.   B.   886  •      TZT  I    b"'&''p'  llfi  ''T  T  ^''™- 
Clu^^nan  ySkepkerUL.U.  2  C.  P.  228  j      S..,  is""  0.\.  N  V hs       Zt^p 


^„„™,..-  ,.  x.„.-o,  „,j,,  ^.  n.  x^  vj.  r.  lub.  V.  Solomon,  8  C.  B.  345 
As  to  negligence  disqualifying  the  agent,  3  Belts  v     Gihbim    -2   A     h   If 

see  Capp  y.  Topham,  6  Ea.t,  392.   Is  to.  HawHngs  ^  BdLlC   B   951 
expenses  incurred  out  of  the  ordinary 


57 


INDEMNITY.  677 

of  transactions,  including  torts  to  the  extent  mentioned  above, 
entered  into  by  them  as  such  officials  and  within  the  scope  both 
of  their  own  and  the  corporate  powers ;  but  they  have  no  claim  to 
such  reimbursement  or  indemnity  in  respect  of  illegal  acts  mani- 
festly so. 

How  do  these  principles  apply  to  Ultra  Vires  transactions  ?  in  respeot  o£ 
Are  such  transactions,  or  are  they  not,  illegal  so  as  to  bring  the  transacWona. 
parties  thereto  within  the  second  of  the  above  principles?  The 
arguments  are — on  the  one  hand,  that  every  act  done  by  a  cor- 
poration or  its  officials  in  excess  of  its  powers  is  clearly  and  posi- 
tively wrongful,  as  much  so  as  is  trespass  or  trover  by  an  ordinary 
individual ;  on  the  other,  that  such  acts,  however  closely  approach- 
ing torts  they  may  be  with  regard  to  third  parties,  yet  as  between 
the  officials  and  the  corporation  they  are  at  most  improper  and  not 
illegal,  and  are  not  improper  unless  known  to  be  so. 

Probably  an  intermediate  position  is  the  correct  one.  The 
decided  cases  are  but  few,  but  they  appear  to  be  distinctly  in 
favour  of  this  construction.     Therefore  it  is  submitted  that 

269.  Corporate  officials  are  entitled  to  indemnity  from  their  Indemnity, 
principals  in  respect  of  Ultra  Vires  transactions,  pro- 
vided they  have  exercised  due  care. 

This  has  been  so  expressly  decided  in  a  United  States  case.  Due  care. 
Spering's  Appeal,^  already  cited.  There  it  is  broadly  and  un- 
reservedly laid  down  that  "if  the  mistake  be  such  as  the  directors 
might  well  make,  notwithstanding  the  exercise  of  proper  care,  and 
if  they  acted  in  good  faith,  and  for  the  benefit  of  the  company, 
they  ought  not  to  be  liable."  This  seems  a  good,  equitable,  and 
common-sense  rule.  There  is  no  English  authority  exactly  to  the 
same  purport,  but  the  tendency  is  in  the  same  direction,  and 
there  can  be  little  doubt  that  the  decision,  when  the  occasion  shall 
arise,  will  be  the  same.^ 

The  right  of  indemnity  here  in  consideration  is  indemnity  for  or  Extent  of 
in  respect  of  ordinary  legal  costs  and  personal  expenses  properly  '"'  ^™°^  ^' 
incurred  by  officials  acting  for  their  corporations  in  transactions 
which  turn  out  to  be  Ultra  Vires. 

It  is  not  suggested  that  they  are  entitled  to  be  recouped  moneys 
of  their  own  or  obtained  by  them,  which  they  may  have  advanced 
for  or  expended  about  such  transactions.  If  they  cannot  rightly 
expend  their  corporation's  moneys  about  such  transactions,  cb 
fortiori  they  cannot  call  on  their  corporations  to  repay  to  them 
their  own  moneys  if  and  when  so  expended.     A  decision  to  this 

'  Ante,  pp.  675-6.  -  See  anlc,  pp.  5S9-690. 
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effect  was  given  in  the  winding  up  of  the  Kent  Benefit  Building 
8oc}  This  society  had  been  formed,  certified,  and  inrolled  as  a 
benefit  building  society;  its  rules  did  not  indicate  an  intention 
that  it  should  act  as  a  benefit  freehold  land  society.  The  directors 
bought  land  and  mortgaged  it,  to  secure  money  borrowed  for  the 
purchase,  and  certain  members,  acting  as  trustees,  covenanted  to 
pay  the  mortgage  debt,  and  under  that  covenant  they  had  to  pay 
money.  It  did  not  appear  that  every  member  acquiesced  in  or 
was  even  cognisant  of  the  transaction.  Accordingly  it  was  held, 
that  the  act  of  directors  and  trustees  was  Ultra  Vires,  and  the 
trustees  could  not  compel  contribution  among  the  shareholders  to 
recoup  their  loss. 

In  Caledonian  Ry.  Go.  v.  Sohuay  Ry.  Co.?  it  was  held  that 
directors  who  had  on  behalf  of  their  company  (which  had  no  power 
to  do  so)  promoted  a  bill  in  Parliament  were  not  entitled  to  be 
paid  by  their  company  the  expenses  of  such  bill. 


Lien  for 
expenses. 

Ordinary 
trustees. 


Trustees  for 
company. 


2.  Lien. 

Trustees  and  others  in  a  similar  relation  are  entitled  in  equity 
at  least  to  a  lien  on  their  principal's  property  for  expenses  and 
costs  necessarily  incurred  in  the  defence  and  protection  thereof, 
and  probably  also  for  outlay  reasonably  required  in  its  ordinary 
and  careful  management.^ 

Trustees  for  a  company  are  in  precisely  the  same  position. 
Their  lien,  when  it  exists,  takes  priority  of  creditors  and  charges  of 
every  description.  ReExImll  Coal  Co.,  Re  Bleckley*  is  a  decision 
expressly  in  point.  Bleckley  "was  the  trustee  of  the  mine,  in- 
cluding the  fixtures,  the  plant  and  machinery ;  he  is  the  owner  of 
this  property  at  law,  and  when  called  upon  to  account  in  equity, 
he  is  entitled  to  deduct,  out  of  the  trust  property  in  him,  all  that 
is  necessary  for  the  purpose  of  repaying  him  the  sums  he  has 
properly  paid,  and  of  indemnifying  him  against  such  sums  as  he  is 
liable  to  pay  in  the  discharge  of  his  trust ;  and  in  my  opinion,  this 
liability  to  repay  and  to  indemnify  him  is  the  first  charge  on  the 
property." 

The  right  to  a  lien  or  constructive  lien  upon  the  property  or 
other  assets  of  the  corporation,  or,  what  is  substantially  the  same 
thing,  the  right  to  be  paid  thereout  in  priority  to  creditors  or 
other  persons  entitled,  is  not  limited  to  trustees  strictly  so  called. 
Apparently  it  applies  to  all  pai'ties  who  may  make  advances  to  or 

••  lP^^r  ^i.^'^if  ^I^  t    m   .„„  Chcnnell  v.  JFhUear,  10  Eq.  664. 
-  32  W   It.  164,  49  L  T.  626  4  35  geav.  449  ;    Ee  PooUy  Hall  Col- 

boo  Coppm  V.  I'crmjiiough,  2  Brown  Ucry  Co.,  21  L  T  fN  S  1  690 
C.  C.  201  ;  VciU  V.  Dent,  30  Boav.  363  ;  ^  ' 
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incur  liabilities  for  a  corporation  if  they  are  directors  or  otherwise 
stand  in  a  fiduciary  relation  to  the  corporation,^ — whether  the  prin- 
ciple extends  to  the  case  of  ordinary  members  or  of  outsiders  is 
very  doubtful.^ 

Where  the  lien  exists  it  follows  the  assets  of  the  company  into 
whatever  form  they  may  be  converted.^ 

3.   Contribution. 

270.  In  transactions  which  are  Ultra  Vires,  but  not  otherwise  Parties  to 
illegal,  officials  parties  thereto  are  entitled  to  contribu-  transactions 
tion  from  each  other.  ^™  entitled 

tocontribntion. 

In  the  application  of  this  principle,  it  will  be  borne  in  mind  that 
the  transactions  now  in  statement,  first,  are  Ultra  Vires  in  the 
proper  sense,  and,  secondly,  are  not  on  the  face  of  them  un- 
authorised. 

The  rules  as  to  non-contribution  and  non-indemnity  between 
wrong-doers,  and  the  maxim  neino  allegans  suam  fraudem 
auditur,  do  not  mean  that  under  no  circumstances  will  a  wrong- 
doer be  allowed  to  come  into  the  Courts  for  redress  in  respect  of 
the  wrong  in  question.  It  is  and  has  been  a  matter  of  common 
occurrence  for  a  trustee,  the  participator  in  a  breach  of  trust,  to 
sue  those  concerned  with  him  in  such  breach.  "The  books  are 
full  of  cases  in  which  the  trustees  have  called  on  their  co-trustees 
to  replace  funds,  notwithstanding  they  have  themselves  been 
guilty  of  acts  not  in  accordance  with  their  duty."  * 

With  regard  to  contribution  in  Ultra  Vires  matters,  the  above 
proposition,  with  the  qualifications  indicated,  seems  fully  estab- 
lished by  the  facts  and  decision  in  Ashhurst  v.  Mason}    This  suit  Ashhurst  i: 
related  to  250  shares,  which,  in  1867,  upon  the  formation  of  the  *^*^°" ' 
English  Ass.  Co.,  were  allotted  to  Brockett,  one  of  the  directors, 
and  registered  in  his  name.     In  April,  1869,  Brockett  resigned  facts; 
his  directorship,  and  in  July  following  he  applied  to  Leyland,  the 
manager,  and  requested  him  to  get  him  relieved  of  his  250  shares. 
It  was  at  first  proposed  at  a  meeting  of  the  board  held  on  the  7th 
September,  1869,  and  attended  by  the  plaintiff,  who  was  chairman 
of  the  company,  and  the  defendant  Mason,  that  the  250  shares,  on 
which  nothing  had  been  paid,  should  be  transferred  into  the  name 
of  Leyland  alone,  and  be  held  by  him  as  trustee  for  the  company. 
The  minutes  of  this  resolution  were  read  to  the  board  at  a  meeting 

'  See  Ulster  By.  Co.  v.  Banlridge,  <i:c.,  ^  Re  Exhxll  Coal  Co.,  35  Beav.  449. 

By.  Co.,  It.  L.  E.  2  Eq.  190  ;  and  amte,  *  Per  Eomilly,   M.  R.,   Baynard  v. 

pp,  644-650,  especially  p.  647  Woolley,  20  Beav.  583,  685. 

^  ^e&  Be  Regent's  Canal  Ironwm-hs  Co.,  *  20  Eq.  225  ;  Wilson  v.  Goodman,  i 

p.T.  nn.rf.e  firijtsell.  ^  0.  D.  411.  Hare.  S4. 
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of  the  14th  September,  attended  by  the  plaintiff,  Fowler,  Coven- 
try, Simpson,  and  Keyworth,  and  duly  confirmed.  At  a  board 
meeting  held  on  the  5th  October,  1869,  and  attended  by  Fowler, 
Simpson,  Coventry,  and  the  plaintiff,  Leyland  suggested  that  it 
would  not  be  right  that  the  shares  should  stand  solely  in  his 
name,  and  that  the  plaintiff's  name  should  be  added.  The 
plaintiff,  acc6rding  to  his  statem.ent,  at  first  objected,  but  upon 
the  express  arrangement  that  his  co-directors  should  hold  him 
harmless  against  all  consequences—"  see  him  through  it  "—he 
agreed  that  Brockett's  250  shares  should  be  registered  in  the 
joint  names  of  himself  (the  plaintiff)  and  Leyland.  A  resolution 
was  accordingly  passed  that  the  shares  should  be  transferred  into 
the  joint  names  in  trust  for  the  company.  The  company  went 
into  liquidation,  and  the  plaintiff  and  Leyland  were  settled  on  the 
list  of  contributories  in  respect  of  the  250  shares.  Leyland  being, 
as  was  stated,  unable  to  pay,  the  plaintiff  had  to  pay  calls  to  a 
large  amount  in  respect  of  the  shares,  and  he  was  liable  to  further 
payments.  He  accordingly  brought  this  suit  against  his  co- 
directory  to  compel  contribution  from  them.  Bacon,  V.-C, 
decided  that  the  plaintiff  was  so  entitled.  He  said:  "They  [i.e., 
the  directors]  thought  it  [i.e.,  the  arrangement]  was  beneficial  for 
the  company  [and  they]  did  not  know,  as  I  am  very  willing  to 
believe,  that  it  was  beyond  the  powers  of  them  as  directors,  or  of 
the  company,  however  represented,  to  acquire  shares.  Accord- 
ingly, that  piece  of  machinery  having  been  resorted  to  by  persons 
who  counsel  it  and  who  act  in  it,  if  and  when  a  liability  arises,  no 
matter  from  what  cause  or  by  what  accident,  it  would  be,  in  my 
opinion,  against  the  very  first  principles  of  law  and  justice  to  say 
that  any  of  them  who  have  caused  this  thing  to  be  done  should 
escape  from  the  consequences  that  ensue.  That  is  really  the 
whole  case,  and,  as  alleged  upon  the  bill,  it  is,  I  think,  sufficiently 
proved." 

It  is  sometimes  considered  to  have  been  decided  in  A.-G.  v. 
Wilson,''-  and  indeed  the  reporter's  note  to  that  case  expressly 
says,  that  there  is  no  contribution  between  the  parties  to  Ultra 
Vires  proceedings  whereby  corporations  have  been  damnified. 
But  all  that  was  there  decided  was  simply  that  under  such 
circumstances  the  corporation  may  sue  any  of  the  wrong-doers 
without  making  the  others  parties,  that  it  was  no  ground  of 
objection  that  some  of  the  wrong-doers  were  absent,  and  that  the 
corporation  seeking  redress  might  recover,  and  levy  against  one  or 
more  of  those  who  had  wronged  it.     Little  was  said  and  nothing 


'  1  Cr.  &  Ph.  1,  4  Jur.  1174. 
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decided  as  to  whether  or  not  the  one  or  more  so  paying  could 
recover  from  those  concerned  with  him  or  them  in  the  transactions 
complained  of. 

The  next  point  is,  from  whom  can  contribution  be  obtained?  From  whom 
The  answer  seems  to  be  — (a)  from  those  actually  parties  to  that  can  be 
which  is  really  the  Ultra  Vires  transaction  ;  ^  (b),  not  from  those  obtained. 
who  absolutely  know  nothing  about  it ;  ^  (c),  not  from  those  parties 
to  merely  preliminary  proceedings  ;  ^  and  (d),  apparently  not  from 
those  who  without  being  actual  participants  in  the  proceedings 
nevertheless  become  aware  of  them  before  final  completion.* 

SECTION    IV. — TRUSTEES. 

There  is  one  class  of  officials  connected  with  corporations  who  Trustees  of 
require  some  special  attention.  They  are  the  so-called  "  trustees  "  enterprise. 
of  the  corporate  enterprise  itself,  or  of  certain  specified  portions  of 
the  corporate  assets  or  receipts — the  "  trustees  "  often  found  in 
connection  with  foreign  loans  and  similar  financial  arrangements  f 
with  many  and  indeed  most  life  and  fire  insurance  companies  f 
with  companies  when  funds  are  created  for  special  purposes  such 
as  payment  of  dividends  f  and  with  not  a  few  other  companies  for 
other  ordinary  commercial  purposes,  generally  on  behalf  of  bond 
or  debenture  holders.* 

Probably  no  more  accurate  general  statement  as  to  the  exact 
position  of  such  persons  can  be  made  than  that  their  rights  and 
liabilities  depend  mainly  and  directly  upon  the  instruments  of 
their  appointment.  But  unfortunately  these  instruments  are  too 
frequently  a  snare  and  a  delusion.  These  persons  are  nominally 
and  in  common  belief  trustees  for  and  to  look  after  the  interests 
of  the  bondholders  and  others  for  whom  and  in  whose  behalf  it  is 
pretended  and  held  out  that  they  are  appointed.  But  in  not  a  few 
cases  their  appointment  imposes  no  duty,  no  trust,  whatever  upon 
them  in  favour  of  these  latter. 

When  this  is  so,  do  the  facts  of  their  appointment  and  their 
assumption  of  a  position  towards  certain  persons,  and  their  holding 
out  that  they  are  trustees  for  these,  impose  any  duty  or  liability 
on  them  ?    The  answer  is  uncertain  and  must  depend  on  the  precise 

1  Ashlmrst  v.  Mason,  20  Eq.  225.  5  C.  D.  394. 

^  Land    Credit    Co.    of    Ireland   v.  ^  See  Me  British  Imp.  Ins.  Co..,  i7  L. 

Fermoy,  5  Ch.  763.  J.  Ch.  318  ;  Re  British  Guardian  L.  A. 

3  GwUeme  v.  London  &  Sub.   Bldg.  Co.,  14  C.  D.  335. 

Soc,    25   Q.  B.   D.   485,  an  important  ^  r,,  stuarfs  Trusts,  4  C.  D,  213  ;  Se 

recent  decision.  South  Llanharran  Colliery  Co.,  12  C.  D. 

*  AshhiiA-st  V. Fowler,  20 Eq.225,  which  503. 

arose  out  of  similar  facts,  and  was  heard  ^  Re  Uruguay,  &c.,  Ry.  Co.,  11  C.  D. 

.at  the  same  time,  as  Ashhurst  v.  Mason.  372  ;  compare  ante,  p.  2S6. 

5  See  Phosphate  Sewage  Co.,  Hartmont, 
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circumstances.  No  case  definitely  raising  the  question  has  yet 
come  before  the  Courts ;  but  where  there  is  a  holding  out  or 
suggestion  that  a  trust  is,  or  is  to  be,  created  the  Courts  will  often 
decide  that  in  law  the  suggested  trust  exists,  and  in  the  absence  of 
other  trustees  will  hold  the  directors  or  other  officials  parties  to  the 
holding  out  or  suggestion  bound  to  effectuate  it.  Thus  where 
insurance  companies  issued  prospectuses  stating  that  certain  pro- 
portions of  the  premiums  would  be  invested  in  the  names  of 
trustees  for  the  policy  holders,  and  no  trustees  were  appointed  nor 
investments  made  ;  the  Court  in  the  winding  up  of  the  companies 
held  that  the  directors  who  issued  the  prospectuses  were  liable  to 
make  good  the  representations.^ 

There  has,  however,  been  one  decision  with  respect  to  trustees 
of  the  kind  here  mentioned,  which  may  be  noted.  This  was 
Grimes  v.  Harrison.^  Here  the  directors  of  a  Building  Society 
had  (as  it  was  held)  power  to  invest  unemployed  money  in  the 
purchase  of  freeholds.  Having  only  £(j21  in  hand,  they  contracted 
for  the  purchase  of  an  estate  for  £2,300  payable  by  instalments. 
In  the  treaty  they  held  themselves  out  as  a  Land  Society,  and 
they  paid  £800  on  account,  by  cheques  signed  by  their  order,  by 
the  trustees,  who  were  not  directors.  Romilly,  M.  R.,  held,  tliat 
the  directors  had  committed  a  breach  of  trust,  and  were  liable  to 
replace  the  £800  ;  that  the  vendor  was  under  no  liability  ;  but 
that  the  trustees,  who  had  only  acted  ministerially  under  the 
directors,  were  not  liable,  notwithstanding  there  was  some  in- 
formality in  the  authority  given  to  them  by  the  directors. 

'  See  cases  in  note  6,  ante,  p.  681.  1    Dr.   &   Sm.    417,  anlc,   p.    678  ;  and 

=  26  Beav.  435,  28  L.J.  (Ch.)  823.  EcrioCs  Hospital  y.  Eoss,  12  CI.  &  F.  507. 
Compare  Ee  Kent  Benefit  Buildiiig  Sec. , 
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i.  Imposition  of  fresh  Liability  on 
Corporators  .         .         .        . 


1.  Accounting  for  Benefits. 

As  A  matter  of  abstract  reasoning  it  seems  clear,  in  accordance 
with  the  principles  already  discussed,  that  individual  corporators 
who  may  have  received  benefits  under  Ultra  Vires  transactions 
must  account  for  the  benefits  so  received.^  But  there  are  serious, 
if  not  insurmountable  difficulties  in  the  way  of  enforcing  this  theo- 
retical liability.  The  individual  corporators  will  have  obtained 
their  benefits  from  the  corporations  to  which  they  belong,  not 
immediately  from  the  Ultra  Vires  transaction.  It  is  the  moneys 
of  their  corporations,  not  of  the  other  party  to  the  transaction,  which 
have  been  paid  to  them.  If  they  have  to  account  at  all  it  must 
be  to  the  corporation.  This  liability  nmgt  depend  on  the  question 
whether  or  not  moneys  of  their  corporations  have  been  wrongly 
paid  to  them,  not  whether  or  not  their  corporations  have  been 
engaged  in  Ultra  Vires  transactions.  There  is  no  reported  case 
where  this  point  has  been  litigated,  though  it  has  been  discussed 
at  some  length  in  various  of  the  cases  where  directors  have  been 
made  liable  for  improperly  declaring  and  paying  dividends.^ 


1.  Private 
members  mast 
account. 


2.  Direct  Liability. 

But  a  more  important  question  is, — what  is  the  exact  liability 
and  position  of  individual  corporators  who  have  personally  been 
concerned  in  Ultra  Vires  transactions  ? 

271.  Private  members  incur  no  liability  to  outsiders  merely 
by  authorising  and  otherwise  becoming  concerned,  in 
their  capacity  of  members,  in  engagements  with  such 
outsiders  which  are  Ultra  Vires. 


2.  Direct 
liability. 


1  See  He  Cardiff  Coal,  &c.,  Co.,  11  W.       104. 
E.  1007  ;  Cardiff  Preserved  Coal  Co.  v.  ^  See  i 

Norton,  2  Ch.  405  ;  Bcmce's  Case,  6  Ch. 


.  pp.  351-2. 
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This  is  the  only  rational  conclusion.  In  all  cases  within  the 
proposition  the  particular  engagement  is  the  engagement  of  the 
corporation,  not  of  the  private  members,  if  auj^  concerned  therein. 
Of  course  it  will  be  remembered  that  very  seldom  will  private 
members  be  so  concerned,  the  engagements  being  almost  invari- 
ably made  by  the  governing  body  or  other  officials  on  behalf  of 
the  corporation.  The  private  members  have  not  personally  entered 
into  or  guaranteed  it — it  is  a  corporate  engagement — the  other 
side  knows  this,  and  therefore  must  look  solely  to  the  corporation. 

But  it  is  only  so  far.  If  the  private  members  have  in  reality 
themselves  contracted  ;  or  if  they  have  guaranteed  that  their 
corporation  shall  carry  out  such  contract ;  or  if  they  have  made 
a  representation  which  is  false — then  in  each  case  a  liability 
arises  precisely  similar  to  that  arising  imdcr  other  analogous 
circumstances,  where  ordinary  individuals  alone  are  concerned. 

The  proposition  says  that  they  incur  no  liability  "to  outsiders." 
It  is,  however,  very  questionable,  whether  they  would  in  any  case 
become  responsible  to  their  corporation — e.g.,  when  the  corporate 
assets  have  been  wrongly  applied — if  in  fact  they  act  purely  and 
simply  as  private  members  and  do  not  go  further  and  actively 
direct  the  carrying  into  effect  of  the  Ultra  Vires  transactions.^ 


For  torts. 


1.  Wlien 
the  private 
members  act 
as  such. 


2.  When  they 
act  as  being 
their  corpora- 
tion. 

(a.)  When 
personally 
engaged. 


272.  Private  members   parties    to   an   Ultra  Vires  tort   arc 
personally  responsible  therefor. 

Here  must  be  separated  the  cases  where  the  corporators  act 
purely  as  private  members,  from  those  where  they  act  as  being  the 
corporation,  e.g.,  in  general  meeting. 

As  to  the  former  class,  it  is  clear  that  the  corporators  concerned 
are  liable  in  every  instance.  The  actual  tort-feasor,  with  few,  if 
any,  exceptions,^  no  matter  what  his  position,  agent  or  not,  is 
amenable  in  damages  for  what  he  does.  No  reason  can  be  suo-. 
gested  for  exempting  corporators  assuming  to  act  in  their  private 
capacity  from  this  universal  liability. 

Other  considerations,  however,  arise  where  the  corporators  are 
acting  as  the  governing  body  or  the  whole  body  in  general  meeting. 
Here  it  is  very  arguable  that  the  tort  is  not  their  own  tort,  though 
done  under  their  immediate  sanction,  but  the  tort  of  the  corpora- 
tion ;  that  they  do  not  act  in  their  own  capacity,  have  no  intention 
of  so  acting,  and  would  not  have  acted  at  all  if  aware  that  they 
would  be  rendered  personally   responsible.     But  the   reply  is  a 

\fo:'^'''^(i!'  ^^"""''  '^  -^'"■""""^*^2/>  =  See  ante,  p.  670,  n.  3. 
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tort  has  been  done  ;  the  tort-feasor  is  liable  in  other  cases ;  want 
of  knowledge  that  the  act  would  be  a  tort,  and  ignorance  of  the 
law  that  the  wrong-doer  is  answerable  propria  persona,  is  no 
defence  in  other  cases.  Srgo,  you  having  done  the  wrong  must 
pay  the  damages. 

Does  this  hold  where  such  persons,  instead  of  being  the  imme-  (j.)  -wiieTi  they 
diate  and  actual,  are  only  the  ultimate  and  theoretical,  wrong-doers,  ^g^^^^^^'^"' 
through  having  directed  proceedings  in  the  result  of  or  incidental 
to  which  torts  have  been  committed  by  others  ?  When  such 
persons,  acting  in  the  manner  and  capacity  now  stated,  give 
commands,  are  they. to  be  held  personally  responsible  if  the 
persons  executing  such  commands  choose  to  go  outside  the  powers 
of  the  corporation  ? 

There  is  the  strong  argument  that  such  persons,  governing 
body  or  individual  corporators  in  general  meeting,  acting,  it  is 
admitted,  as  or  on  behalf  of  their  corporation,  and  not  intending 
personal  liability,  musti  be  deemed  to  have  directed  and  authorised 
the  doing  and  performing  of  such  matters  and  acts  only  as  the 
corporation  itself  could  do  and  perform ;  and  that  consequently 
if  the  agent  goes  outside,  he  cannot  involve  his  principals  in 
liability  since  they  did  not  direct  these  extraneous  and  Ultra  Vires 
proceedings. 

If  they  expressly  enjoin  him  to  keep  within  the  corporate  powers, 
probably,  unless  the  injunction  were  a  mere  subterfuge,^  they  incur 
no  liability  for  his  Ultra  Vires  misdeeds.  As  to  the  other  cases  it 
is  submitted  that  they  all  depend  on  and  will  be  determined  by 
the  principle  that 

273.  Individual  corporators,  even  though  acting  in  general 
meeting,  like  other  persons  under  ordinary  circum- 
stances, must  be  deemed  to  intend  and  will  therefore 
be  responsible  for  the  necessary  consequences  of  their 
acts  and  directions. 

If  this  be  so,  if  this  principle  be  applied,  then  the  answer  to  the  not  liable  if  a 
Question  now  being  examined  is — that  individual  corporators,  acting  *'"'''  °°*  *''^ 

T-  _      °      .  .  .  .      necessary 

as  the  corporation,  will  not  be  responsible  for  Ultra  Vires  torts,  if  result ; 

their  orders  and  directions  could  have  been  carried  out,  consistently 

with  the  ordinary  duty  of  an  agent  to  his  principal,  in  such  a  way 

as  either  (a)  to  lead  to  no  tort  at  all,  or  (b)  to  do  only  what  is  liable  if  so. 

within  the  corporate  powers ;  but  that  in  all  other  cases  and  under 

all  other  circumstances  they  will  be  so  liable.^ 

1  Rex  V.  Wcdson,  2  T.  E.  199.  and  on  appeal,  L.  R.  10  Kx.  92  ;  and 

2  See  the  judgments  in  ilfiMv.SaMJfer,       anie,  pp.  437,  668. 
both  in  the  Exchequer,  h.  B.  9  Ex.  309, 
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4.  Imposition  of  Fresh  Liability  on  Corporators. 
Imposing  It   should   also   be  noticed  here  that  no   additional  or  fresh 

acluitional  ii     j. 

liability  on  liability  Can  be  placed  on  individual  corporators — that  a  corpora- 
corporators.  tjQ^  cannot  by  resolution  or  bye-laws  impose  personal  and  indivi- 
dual liability  upon  its  members  unless  the  power  is  specifically 
granted  in  the  constating  instruments.  In  Trustees  of  Free 
Schools  in  Andover  v.  Flint}  the  defendant  was  the  treasurer 
and  a  member  of  a  corporation.  The  corporation  being  in  want 
of  money  met  and  passed  a  bye-law  that  "  The  members  of  this 
association  pledge  themselves  in  their  individual  as  well  as  their 
collective  capacity  to  be  responsible  for  all  moneys  loaned  to 
this  association,  and  for  payment  of  which  the  treasurer  may 
have  given  his  obligation  agreeably  to  the  direction  of  the  direc- 
tors.'' Flint,  as  treasurer,  and  on  behalf  of  the  corporation,  after- 
wards executed  a  note  which  was  sued  upon,  and  the  corporation 
having  no  effects,  it  was  sought  to  render  him  personally  liable 
in  virtue  of  the  above  resolution.  The  Supreme  Court  of  Massa- 
chusetts decided  that  the  corporation  had  no  power  to  impose  such 
liability. 

This  exception,  however,  is  limited  strictly  to  what  is  Ultra 
Vires.  Of  course  the  constating  instruments  may  permit  the 
corporation  to  vary,  add  to,  or  modify  the  rights  or  liabilities  of 
members  ;  and  when  this  is  so  expressly  provided  the  only  question 
will  be  whether  the  power  tlius  reserved  has  been  rightly  and 
properly  exercised. 

1  U  Mass.  (13  Mete.)  539  ;  approved       Co.,  2  Amev.  563  ;  40  Ga.  98. 
and  followe,d  iu  Reid  v.  Eatonton  Mfg. 
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1.  LicMUties 

2,  Sights    . 
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Engagements  ietwecn  third  Parties 
with  which  a  Corporation  is 
not  connected  ,        .        .  692 


1.  Liabilities. 

Besides  the  original  parties  to  Ultra  Vires  transactions  and 
those  who  represent  them  by  devolution  or  by  assignment,  and  the 
officials  and  other  agents  and  the  private  members  of  the  corpora- 
tions concerned,  other  third  parties  may  be  or  become  interested 
in  or  affected  by  such  transactions  or  matters  growing  out  of  them. 
Some  consideration  is  necessary  in  respect  to  the  relative  position 
and  the  rights  and  liabilities  of  respectively  the  corporations  and 
such  third  parties.  The  chief  circumstances  under  which  any 
questions  can  arise  as  regards  such  third  parties  will  be — first,  cases 
where  property  and  other  assets  of  corporations  have  been 
alienated  in  pursuance  of  Ultra  Vires  engagements  and  such  assets 
or  the  proceeds  thereof  have  passed  into  the  hands  of  third  par- 
ties ;  and  secondly,  cases  where  securities  and  other  instruments 
which  it  was  Ultra  Vires  of  the  corporation  to  issue  or  to  be  party 
to  have  been  created  and  have  passed  by  negotiation  or  otherwise 
into  the  hands  of  third  parties. 

The  principle  which  mainly  and  primarily  determines  the 
liability  of  third  parties  is  that  of  notice,  in  fact  or  by  construction. 
If  a  third  party  becomes  possessed  of  assets  of  a  corporation  or  a 
claim  against  it,  e.g.,  a  negotiable  instrument  or  a  debenture,  and 
the  business  of  the  corporation  was  such  that  it  could  not  lawfully 
issue  such  instrument  or  debenture,  then  the  third  party,  however 
bond  fide  his  position,  cannot  enforce  such  instrument  or  deben- 
ture, or  even  retain  it  against  the  corporation.^  He  has  in  law 
notice  of  the  incapacity  of  the  corporation.  Suppose,  however, 
that  the  corporation  could  issue  the  instrument  or  debenture,  but 
only  for  a  particular  purpose  or  under  particular  circumstances,  aiid 


1  Cunliffe,  Brooks  <fc  Co.  v.  Blachurn,  (tc,  Bldg.  Soc,  9  App.  857. 
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that  in  fact  it  had  been  wrongly  issued — the  third  party  can  then 
retain  the  instrument  or  debenture  unless  he  had  in  fact  notice 
that  it  was  wrongly  issued.-' 

But  the  liabilities  of  third  parties  extend  farther  than  this,  and 
it  may  be  laid  down  that 

274.  Persons  who  have  with  notice  obtained  at  the  expense 
of  corporations  benefits  by  means  of  or  from  Ultra 
Vires  transactions  are  liable  to  repay  to  the  extent  of 
the  benefit  so  derived. 

It  is  a  well-known  principle  of  equity  that  any  property, 
whether  trust/  or  ordinary  property/  which  in  the  opinion  of  a 
Court  has  been  wrongfully  obtained  from  a  person,  may  be 
followed  into  the  hands  of  all  those  affected  expressly  or  by  impli- 
cation* with  notice  of  the  wrongful  proceeding;  if  earmarked^ 
the  identical  realty  or  personalty  may  be  recovered  ;  if  changed 
in  form  but  the  devolution  can  be  shown,  the  original  owner  will 
have  a  lien  upon  the  new  assets  so  created  f  and  further,  property 
which  is  impressed  with  a  trust  express  or  implied  may,  so  long  as 
it  can  be  traced,  be  followed  and  appropriated  by  the  rightful 
owner  while  in  the  hands  of,  or  part  of  the  estate  of,  the  trustee  or 
quasi  trustee  or  person  affected  with  notice  of  the  trust,  whether  a 
private  person,^  or  a  corporation  ;  ^  and  this  holds  equally  as  against 
the  representatives  of  such  part}',  e.g.,  a  trustee  in  bankruptcy.^ 

The  principle  applies  equally  to  Ultra  Vires  transactions.  No 
matter  under  what  agreement  or  conditions  the  corporate  funds 
have  been  disbursed,  if  the  disbursement  was  by  virtue  of  or  upon 
the  consideration  of  an  agreement  Ultra  Vires  in  the  strict  sense, 
then  the  funds  have  been  parted  with  improperly.  Consequently, 
any  party  who  receives  a  fund  with  knowledge  that  it  is  or  repre- 
sents funds  or  property  parted  with  by  a  corporation  in  a  manner 
which  is  Ultra  Vires  will  be  liable  to  account  for  the  fund,  &c.,  so 
received  by  him. 

>  See  ank,  pp  26r,^S  I  iucline  to  think  that  it  is  applicable  to 

J  Pcvnell  V.  mdl,  4  De  0   M.  &   G.  other  moneys  and   other  property,   and 

3/2;  Hardy  v.  iUlropolUan  Land,  ,lr.,  that   if  the    Court  can  trace  money  or 

?;'        V  /„  ■*-'■•,     '-'"'"r"?  j-^™'™  A'-  °"'"    Propc'ty  however    obtained  tioii. 

i^^T'ir^k  ?-i '  "^-  '  ""''■'■  "'  ^-  °-  *''"  *™"'  ''"■"^''  i"to  «ny  other  shape,  it 

r^"      1,       J    7       ,n  11  „,,      c  ''''^  intervene  to  secure  it  for  the  true 

■>  Pamielly.  Hurlmj, -ICoXX.Jil.     See  owner,  by  holdina  it  to  be  his  in  equity,  or 

Parker  y.    /-<•''■'.'.    8    Ch.    1044  ;    An«  by  giving  him   a   lien   upon    it"-Per 

Aeah  »rf,  .ir, ,  Land  Co.  y.  n  alson,  ,  Q.  Sprague,  V.  -C,  in  Merchants'  Express  Co. 

A  \-  n   ■     ,   ,  n  ■   ,  n      ,     -        "•  '''''"''""•    ^^  «™it  i^VV-    Can.   Chy., 

^  £,'X  p,  Onenlal  Commercial  Bank,  5       1868),  274    278. 

Cli.  858.  ?  Birt    v.    Bii;rt,    11    C     D    773    n   ■ 

'  See  Feilmg  d-  Pimmgton's  Case,   2       KvatchbuU  v.  Hallett  ISC  D   696*     '' 

'^''o  ]}L  ■        .     .  ,     ,        ,  „         ^  '  -R"   West  of  England  Bank,  11  C.  D. 

"  "  This  principle  has   bocu  usually      772.  •'       j  > 

applied  to  the  case  of  trust  moneys,  but  'J  Gibert  v.  Gonard  33  AV  E  302 
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A  good  case  illustrative  of  the  general  principle,  and  to  some  Bryson  v. 
extent  of  its  application  to  Ultra  Vires  matters,  is  that  of  Bryson  OanaTco.'  ° ' 
V.  Warwick  &  Birmingham  Canal  Co}  The  committeemen  of  the 
"Extension"  railway  company,  which  had  been  provisionallj'- 
registered,  entered  into  an  agreement  with  two  incorporated  canal 
companies  for  the  purchase  of  the  canals  by  the  Extension  com- 
pany in  the  event  of  the  power  being  obtained  from  parliament  for 
that  purpose,  with  a  proviso  that  the  committeemen  should  provide 
out  of  their  own  monies  a  deposit,  which  was  to  be  forfeited  if  no 
Act  should  be  obtained.  The  deposit  of  £10,000  was  paid  by  a 
cheque  headed  with  the  name  of  the  Extension  company  signed 
by  three  committeemen,  and  countersigned  by  the  secretary.  It 
was  paid  by  means  of  a  credit  of  £17,000  transferred  to  the  account 
of  the  Extension  company  from  that  of  another  provisionally 
registered  railway  company,  the  "  Wanvick  &  Worcester  Co.,"  by 
some  of  the  committeemen  who  were  directors  of  both.  This 
transaction  was  not  within  their  powers  in  either  capacity,  but 
£14,200  of  the  money  was  subsequently  repaid  to  the  Warwick  & 
Worcester  Co.  out  of  the  funds  of  the  Extension  company.  No  Act 
was  obtained  ;  the  Extension  company  was  ordered  to  be  wound  up. 
It  was  decided,  (1)  that  notwithstanding  the  unauthorised  transfer 
of  credit,  the  deposit  was  trust  money  of  the  Extension  company, 
as  between  its  subscribers  and  the  canal  companies ;  (2)  that  the 
form  of  the  cheque  and  the  circumstances  under  which  it  was 
received,  affected  the  canal  companies  with  notice  of  the  trust ; 
(3)  that  a  suit  sanctioned  by  the  master  under  the  "Winding-up 
Act,  by  one  of  the  subscribers  to  the  Extension  company  on  behalf 
of  himself  and  the  other  subscribers,  except  those  who  were 
defendants,  against  the  canal  companies,  the  committeemen,  and 
the  official  manager  of  the  Extension  company  for  the  recovery 
of  the  deposit,  was  properly  constituted. 

This  case  was  followed  some  years  after  by  that  of  Ernest  v.  Emest  v. 
Croysdill?  which  was  instituted  by  the  official  manager  of  the  ^^J"^"^'^'- 
Worcester  &  Warwick  Co.,  against  the  official  manager  of  the 
Extension  Co.,  to  recover  the  balance  between  above-mentioned 
sums  of  £17,000  and  £14,200.  A  decree  having  been  obtained, 
as  above  stated,  in  Bryson  v.  Warwick  &  Birmingham  Canal  Co., 
for  repayment  of  the  £10,000,  and  the  official  manager  of  the 
Extension  Co.,  being  unable  to  enforce  payment  of  the  decree,  he 
assigned  the  benefit  thereof  for  £7,300,  which  was  applied  partly 
in  payment  of  deposits  of  the  borrowing  company,  and  partly  in 

'  1  Sm.  &  G.  447  ;  on  appeal,  4  De  G.  liable  to  account  therefor  have  been  traced 

M.  &  G.  711.     See  Parker  v.  McKenna,  and  recovered  for  the  rightful  owners. 

10   Oh.   96  ;  Eay's  Case,  10  Ch.   593,  ^  2  Do  G.  F.  &  J.  175.     Compare  Me 

where  profits  by  or  payments  to  parties  Imp.  Land  Go.  of  Marseilles,  10  Ei].  298. 
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payment  of  costs.  Seven  years  later  the  official  manager  of  the 
Worcester  &  Warwick  Co.  claimed  from  the  official  manager  of  the 
Extension  Co.  the  difference  between  the  £17,000  and  the  £14,200. 
Knight-Bruce  and  Turner,  L.  JJ.,  decided :  (1)  that  this  balance 
might  be  traced  and  identified  as  part  of  the  £7,300  received  as 
the  consideration  for  the  assignment  of  the  benefit  of  the  decree ; 
(2)  that  it  was  payable  to  the  claimant  in  full ;  (3)  that  length  of 
time  and  change  of  circumstances  and  absence  of  interference  on 
the  part  of  the  lending  company  in  the  suit  against  the  canal 
companies,  constituted  no  defence. 
Zulueta's  Zulueta's  Claim,}  is   another  important  decision.      Here  the 

claim.  broker  of  a  banking  company,  acting  under  the  instructions  of  the 

directors,  bought  shares  in  the  company  on  behalf  of  the  company, 
and  was  credited  with  the  price  paid  by  him  for  the  shares  in  his 
banking  account  kept  with  the  company.  The  company  was 
afterwards  wound  up.  The  Court  of  Appeal  held,  that  the  broker 
was  not  entitled  to  prove  against  the  company  for  so  much  of  the 
balance  due  to  him  as  represented  the  price  of  the  shares ;  and 
they  expressed  a  strong  opinion  that  if  the  price  of  the  shares  had 
been  actually  paid  to  the  broker  by  the  directors,  he  would  have 
been  liable  to  refund  it.^ 

Hardy  \.- Metropolitan  Land,  &c.,  Co?  is  a  rather  strong  case 
to  the  same  effect.  The  directors  of  a  building  society  deposited 
money  in  a  manner  unauthorised  by  their  rules  with  a  finance 
company  the  manager  of  which  was  the  manager  of  the  building 
society.  Afterwards  the  deposit  was  called  in  and  the  directors  of 
the  finance  company  gave  a  cheque  for  the  amount  to  their 
manager  to  be  paid  by  him  to  the  building  society.  He  appro- 
priated it  to  his  own  use.  A  bill  was  then  filed  by  the  trustees 
of  the  building  society  to  recover  the  money  from  the  finance 
company.  The  Lords  Justices  held,— first,  that  the  manager 
held  the  money  as  agent  for  the  finance  company  until  he  should 
pay  it  to  some  person  competent  to  give  a  receipt  on  behalf  of 
the  building  society ;  and  that  as  he  never  paid  it  over  the  money 
must  be  taken  to  be  still  in  the  hands  of  the  finance  company, 
who  were  liable  to  repay  it  to  the  building  society ;  and  secondly 
that  as  it  was  trust  money  a  suit  to  recover  it  was  maintainable  : 
and  the  finance  company  was  accordingly  ordered  to  repay  the 
money  with  interest. 

above  authonties,  and  which  apparently  contract  is  entered  into~&cZtma 

amounted  to  this,  that  a  company  haying  Corporation,  Claim  o/Mbwrah  Co    S 

powers  to  enter  into  a  contract  for  the  En.  14 

purchase  of  goods  is  bound  by  such  con-  i  7  ch.  427. 
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This  principle  is  further  illustrated  by  the  decision  in  Feiling 
and  Rimington's  Case}  Here  directors  had  subdivided  £100 
shares  and  converted  them  into  £20  shares.  It  was  decided  that 
this  subdivision  was  Ultra  Vires  and  therefore  void.  After  the 
attempted  conversion  Felling  transferred  to  Rimington  fifty  of  the 
new  £20  shares.  These  shares  could  be  identified  in  the  books  of 
the  company  as  being  the  shares  into  which  ten  of  the  original 
£100  shares  had  been  divided.  It  was  held  that  the  transfer  was 
effectual  to  pass  the  ten  £100  shares,  and  that  Rimington  and  not 
Felling  must  be  on  the  list  of  contributories. 

Again  in  0.  E.  My.  Go.  v.  Tv/rner,^  the  chairman  of  the  plaintiff 
company  held  in  his  name  shares  in  another  company  which  had 
been  purchased  with  his  company's  money ;  the  purchase  of  the 
shares  was  Ultra  Vires ;  the  chairman  became  bankrupt ;  it  was 
held  that  the  shares  were  not  in  his  order  and  disposition  so  as  to 
pass  to  his  assignees. 

2.  Rights. 

As  to  the  rights  of  third  parties,  little  need  be  added  to  the  Eights. 
contents  of  the  last  three  chapters.     First,  as  against  the  cor- 
poration concerned  in  the  transaction, — 

275.  .They  will  be  entitled  to  an  account  if  and  so  far  as  such  !•  Against  the 

corporation  has  received  benefit  therefrom.  corpora 

The  cases  and  the  limitations  within  which  such  an  account  wi 
be  directed  have  already  been  considered.^  But  it  is  only  under 
these  circumstances  that  the  third  party  will  be  assisted. .  It  will 
not  suffice  that  a  person  has  spent  money  or  incurred  liability  in 
an  Ultra  Vires  matter  at  the  express  I'equest  of  a  corporation  or 
its  officials.  He  will  always  be  presumed  to  be  fully  aware  of  the 
limited  power.s  of  such  a  body.  Consequently  unless  it  can  be 
shown  that  it  has  derived  advantage  from  the  matter  in  question, 
he  will  be  without  redress* — as  indeed  is  shown  by  the  second 
point  involved  in  Zulueta's  Claim.^ 

Secondly — As  to  their  rights  against  the  governing  body  or  2.  Against  the 
other  officials  it  may  shortly  be  said  that — 

276.  They  can  sue  such  officials — first,  when  these  have  been 

guilty  of  fraud ;  and  secondly,  when  they  have  given 
a  warranty  of  the  corporation's  powers  or  their  own,  in 
connection  with  the  contract  in  question.^ 

1  2  Ch.  714.  agents  ;  see  ante,  pp.  657-670. 

2  8  Ch.  149.  *  -Bs  London,  <i>c..  Exchange  Bank,  5 

3  Ante,  pp.  640-650.  Ch.  444,  452. 
■•  I.e.,  as  against  the  corporation.  He  "  Ante,  pp.  662-8. 

may  have  other  remedies   against  the 

Y  Y  2 


agenti. 


692  rosiTio:N  of  third  parties. 

3.  Engagements  between  Third  Parties  with  which  a  Corf  oration 
is  not  connected. 

The  question  sometimes  arises  as  to  the  effect  of  the  principles 
of  Ultra  Vires  on  engagements  entered  into  between  third  parties 
to  which  the  corporation  is  not  a  party. 

If  such  an  engagement  is  entered  into  with  a  view  to  enable  a 
corporation  to  carry  out  a  transaction  which  is  Ultra  Vires,  then 
even  though  such  corporation  may  not  be  directly  or  indirectly  a 
party  to  it,  it  is  quite  possible  that  the  engagement  between  the 
third  parties  may  be  so  connected  with  the  Ultra  Vires  transaction 
and  the  corporation  as  to  be  invalid  as  between  the  parties  on  this 
ground  alone ;  and  even  where  there  is  not  any  such  connection 
there  are  dicta  if  not  actual  decisions  to  the  effect  that  such  an 
engagement  is  invalid  on  grounds  of  public  pohcy.^ 

If  however  an  engagement  between  two  parties  is  not  of  this 
description  then  although  it  may  in  a  manner  be  said  to  arise  out 
of  or  to  be  caused  by  or  to  lead  up  to  an  Ultra  Vires  transaction 
it  would  seem  to  be  in  every  case  free  from  objection  on  such 
ground.  For  instance — where  a  bank,  having  purchased  a  promis- 
sory note  from  an  indorsee,  brought  an  action  in  its  own  name  on 
the  note  against  the  indorser,  it  was  held  that  the  action  was 
maintainable  even  though  the  bank  was  not  authorised  to  acquire 
promissory  notes  by  purchase.^  Where  the  chairman  of  a  railway 
company  held  in  his  name  shares  in  another  railway  company 
which  had  been  purchased  with  money  of  his  own  company,  and 
the  purchase  was  Ultra  Vires,  it  was  held  on  his  bankruptcy  that 
the  shares  were  not  in  his  order  and  disposition  so  as  to  pass  to 
his  assignees  but  that  he  must  transfer  them  as  his  company 
should  direct.^ 

1  See  ICeppell  v.  Bailey,  2  My.  &  K.  2S  Amer.  235  ;  125  Mfuss.  333. 

517  ;  Pueblo  <fc  Ark.  Ey.  Co.  v.  Taylor,  45  3  g.  ^  j>y  (;>„  ^  Turner,  8  Ch.  149 

Amer.  512,  6  Colo.  1.  Coltmaii  v.  Coltman,  19  C.  D.  64. 

^  National  Pemherton  Bank  v.  Porter, 
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SECTION   I. — DIFFEEENCE    BETWEEN    EXECUTED    AND    EXECUTOEY 
ULTEA   VIEES   ENGAGEMENTS. 

SojUE  rather  more  careful  attention  than  the  subject  has  yet 
received  must  be  given  to  the  question,  whether  or  not  there  is  any 
distinction  in  respect  of  the  rights  or  liabilities  possessed  or  in- 
curred by  parties  to  Ultra  Vires  engagements  when  these  are  still 
executory  and  when  they  have  been  executed  wholly  or  partially 
by  either  party  thereto — any  distinction,  that  is,  as  to  the  bringing 
an  action  directly  upon  the  engagement  itself.  It  has  been  seen 
that  no  such  action  lies.  Is  this  strictly  and  invariably  correct  ? 
Does  not  the  fact  that  such  an  engagement  has  been  acted  on,  and 
d  fortiori  that  one  side  has  completed  his  share,  prevent  each 
party  thereto,  either  by  reason  of  estoppel  or  upon  equitable 
grounds,  from  setting  up  the  defence  of  want  of  power  in  the 
corporation  ? 

The  answer  given  by  the  English  authorities  is  that  in  every 
case  an  Ultra  Vires  engagement,  executed  or  not,  is  not  as  such 
enforceable  against  the  corporation  or  against  the  opposite  party, 
nor  is  any  part  thereof  enforceable,  by  an  action  directly  upon  the 
engagement  itself — the  most  that  the  party  complaining  can  obtain 
is  an  account  of  the  benefits  received  by  the  opposite  side  from  the 
consideration  given  by  the  other  side.  The  point  has  been  con- 
sidered at  length  in  Chapter  I.,  Section  II.  of  this  part.  Reference 
may  also  be  made  to  what  has  been  said  more  especially  upon  the 
subjects  of  Business,  Negotiable  instruments,  and  Amalgamation, 
and  especially  to  cases  like  Balfour  v.  Ernest}  where  it  has  been 
over  and  over  again  held  that  not  even  securities  given  for  and  in 
consideration  of  Ultra  Vires  engagements  are  enforceable  by  an 

'  See  ante,   p.  145.     Compare  Ex  p.       and  Vorlshire JRy.  WagonCo.  y.MMurs, 
Swansea.  &c..  Blda.  Soc,  11  C.  D.  768,      19  C.  D.  478,  21  0.  D.  309. 
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action  on  them,  even  though  the  engagement  with  respect  to 
which  they  were  given  is  completed. 

In  the  United  States,  on  the  other  hand,  it  has  been  many 
times  held  that  when  a  contract  is  executed  on  the  one  side  and 
all  that  remains  is  for  the  other  side  to  make  payment  or  other- 
wise satisfy  the  consideration  stipulated  for,  and  an  action  is 
brought  against  the  coi-poration  (or  indeed  the  other  party)  which 
has  received  the  benefit  of  the  contract,  such  corporation  (or  other 
party)  is  not  to  be  permitted  to  escape  liability  therefor  by  showing 
that  the  transaction  sued  on  was  Ultra  Vires.  "  I  think  it  would 
be  very  absurd  to  say  that  the  corporation  itself,  or  the  defendant 
standing  in  its  situation,  can  repudiate  the  transaction,  the  benefit 
of  which  was  received  in  the  manner  stated.  In  my  judgment, 
when  a  sale  of  a  chattel,  made  to  a  corporation,  is  executed  and 
complete  in  all  things,  except  the  performance  of  its  own  promise 
to  pay  the  price,  a  plea  that  it  ought  not  to  have  made  the 
purchase  is  not  to  be  entertained,  especially  so  long  as  it  retains 

and  insists  upon  retaining  all  the  benefit  of  the  contract 

If  the  purchase  of  the  steamboat  involved  any  breach  of  the  public 
law,  the  corporation  alone  was  guilty,  because  all  the  restraints  of 
the  statute  or  the  common  law  afifecting  the  transaction  are 
imposed  upon  it  alone.  There  is  certainly  no  moral  tui-pitude  if  a 
railway  corporation  buys  a  steamboat  or  builds  a  church ;  nor  is 
there  any  legal  turpitude.  It  may  be  an  excess  of  power,  or  a 
private  breach  of  trust  in  respect  to  its  stockholders.  The  latter 
may  complain  or  the  State  may  interpose ;  but  corporations  them- 
selves, like  individuals,  in  dealing  with  other  pai'ties  must  live  up 
to  the  rules  of  common  honesty."  ^ 

Here  is  the  matter  put  clearly  and  unreservedly,  and  the  learned 
judge  who  thus  expressed  himself  is  not  alone  in  his  opinion.^ 

It  is  submitted,  however,  that  the  correct  view  in  the  United 
States  is  the  same  as  that  held  in  this  country — that 

277.  There  is  no  difference  between  executed  and  executory 
Ultra  Vires  transactions  with  respect  to  actions  di- 
rectly ^  upon  them  or  to  rights  and  liabilities  arising 
directly  upon  or  out  of  them. 

First.  JMany  of  the  cases  where  opinions  of  this  kind  have  been 

•Per   Comstock,    C.   J.,    Parish   v.  ensued  from  hail,  the  company  was  held 

medcr  22  N.  Y.  506-7.  liable  to  pay  the  damage  pursuant  to  the 

'  See  tor  instance  Den  ver  Fire  Iiis.  Co.  policy. 

y  McOlellan  (69  Amer.  134,  90  Colo.  11),  3  Meaning  by  "  directly  "  actions  to 

where  a  fire  insurance  company  having  enforce  these  transactions  as  such,  not 

insured  against  hail,  which  it  was  not  actions  to  obtain  an  account.  &c. 
authorized  to  do,   and  damage  having 
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held  are  comparatively  old  decisions,  old,  that  is,  in  connection 
with  the  doctrine  of  Ultra  Vires.  The  case  from  which  the  above 
extract  is  taken  was  in  the  year  1860. 

Secondly.  Some  of  the  cases  have  been  actions  for  torts.  Here, 
as  already  seen,^  the  liability  turns  on  somewhat  different  prin- 
ciples from  those  relating  to  contracts.  A  decision  that  a  corpo- 
ration may  not  allege  that  it  had  no  power  to  commit  a  given  tort 
is  not  of  much  weight  in  support  of  an  argument  that  it  may  also 
be  liable  in  contract  under  similar  circumstances. 

Thirdly.  Others  of  the  cases  which  are  cited  in  support  of  the 
supposed  distinction  have  been  cases  of  Ultra  Vires,  not  in  the 
primary  but,  in  the  secondary  sense ;  ^  or  cases  where  the  trans- 
action was  of  such  a  kind  that  it  could  have  been  directed  before- 
hand, and  must  from  surrounding  or  subsequent  circumstances  be 
presumed  to  be  acquiesced  in  by  the  general  body  of  corporators.^ 
Others  again  of  the  cases  have  had  reference  simply  to  the  powers 
of  governing  bodies. 

Fourthly.  There  are  numerous  decisions  in  the  United  States 
that  there  as  here  it  makes  no  difference  as  to  direct  rights  and 
liabilities  whether  or  not  an  Ultra  Vires  engagement  be  carried 
out  on  one  side — that  no  ex  post  facto  liability  arises  or  can  arise 
enforceable  by  the  ordinary  actions  for  breach  or  non-performance 
of  contracts. 

Pearce  v.  Madison,  &c.,  RR.  Co.*  which  has  already  been  men- 
tioned, is  a  leading  authority  to  this  effect.  There  the  defendant 
was  not  liable  upon  promissory  notes  given  in  payment  for  a 
steamboat,  the  purchase  of  which  was  determined  to  be  Ultra 
Vires.  The  principle  of  this  decision  has  been  repeatedly  affirmed. 
And  probably  if  all  the  authorities  upon  or  connected  with  this 
point  be  examined,  it  will  be  found  that  there  is  not  one  single  con- 
sidered decision  where  the  engagement  was  admittedly  Ultra  Vires 
in  the  true  sense,  and  not  merely  unauthorised  as  between  the 
corporation  or  its  governing  body  or  other  officials  and  the  corpo- 
rators, where  the  coi-poration  has  been  held  liable  thereon  even 
though  executed — except,  perhaps,  cases  where  the  corporation 
still  retained  the  consideration  in  specie  and  could  therefore  have 
returned  it  but  did  not  do  so,  and  where  consequently  the  Court, 
instead  of  taking  an  account,  assumed  that  the  fair  measure  of 
the  benefit  received  by  the  corporation  was  the  amount  agreed  by 
it  to  be  paid  to  the  opposite  side. 

"  Ante,  pp.  435-442.  Hale  v.  Mutual  Fire  Ins.  Co.,  32  N.  H. 

2  See  Chapter  viii.  of  this  Part.  295  ;  RR.  Co.  v.  Eoward,  7  Wall.  392, 

'  Zahriskie  v.  Cleveland,  iSec.,  By.  Co.,  413. 

23    How.    381  ;    Bissell   v.    Michigan,  *  21  How.  441 ;  ante,  p.  146. 
Southern,  dc,  Ry.  Cos.,  22  N.  Y.  258  ; 
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On  the  contrary,  it  is  laid  down  there  as  here  that  "  no  sort 
of  ratification  can  make  good  an  act  without  the  scope  of 
the  corporate  authority."  ^ 

Fifthly.  Further,  what  unquestionably  has  sometimes  happened 
has  been  this— the  corporation  admitting  that  it  has  received  the 
full  value  of  the  consideration,  the  question  to  be  decided  has  been 
treated  as  one  of  procedure  rather  than  of  power.  The  latter 
point  has  been  considered  as  comparatively  unimportant.  All 
parties  being  before  the  Court,  the  decision  has  been  that  as  the 
corporation,  if  an  account  were  directed,  would  be  held  liable  to 
pay  the  exact  sum  sued  for,  to  avoid  circuity  and  prolixity  of 
action  the  judgment  must  be  for  the  amount  claimed  instead  of 
for  such  sum  as  should  appear  due  on  taking  the  account.  There 
are  technical  and  formal  objections  to  such  a  procedure,  but  its 
substantive  justice  cannot  be  denied.  Moreover  where  law  and 
equity  are  merged,  is  there  any  substance,  even  on  technical 
grounds  in  the  objection  that  an  account  ought  to  be  directed  ? 
The  suit  in  such  cases  is  for  a  sum  of  money  owed,  if  not  legally 
at  least  equitably,  by  the  corporation — the  defence  is  simply  not 
indebted — in  such  action,  on  such  claim  and  with  such  defence,  the 
verdict  may  fairly  be  for  what  is  owed  ;  and  it  little  imports  how 
the  verdict  is  arrived  at.^ 

SECTION  II. — EXCEPTIONS  TO  THE  RULE  THAT  ULTRA  VIRES 
TRANSACTIONS   ARE   NOT   BINDING. 

But  notwithstanding  the  strictness  of  the  principles  which 
invalidate  Ultra  Vires  transactions,  there  are  cases  when  they 
become  binding  so  far  at  least  that  neither  the  parties  to  them  nor 
other  persons  can  set  them  aside.  These  excepted  cases  are  few 
and  special.  They  may  be  enumerated  but  cannot  well  be  defined. 
Probably  the  nearest  approach  to  a  general  statement  relating  to 
them  is  as  follows,  namely — 

278.  When  Ultra  Vires  transactions  have  been  "completed," 
then  as  between  parties  to  them  and  the  corporation  the 
matter  is  absolutely  ended  for  all  purposes,  and  no 
further  claim  can  exist  on  the  part  of  the  one  against 
the  other. 

There  is  a  well-known  maxim  "  interest  reipublicoe  ut  sit  finis 
litium, ; "  and  there  is  a  time  when  an  Ultra  Vires  transaction  is 

1  Peterson  v.  jfi'jor,  't'f  ■ ,  of  New  Ym-h,      merely  in  suggested  explanation  of  patent 
..  ni,       ,     '      r  .  inconsistencies,  but  they  do  not  seem 

-  I  lie  above  observations  are  offered      satisfactory  or  sufficient. 
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SO  thoroughly  carried  through  that  on  every  ground  of  justice  and 
expediency,  as  between  the  immediate  ^  parties  to  it,  the  affair  is 
over  for  all  purposes.  The  diflSculty  consists  in  saying  what  is  the 
exact  meaning  of  the  word  "  completed."  When  is  a  transaction 
"  completed  "  within  the  meaning  of  the  proposition  ? 

As  regards  this  country  it  is  certain  that  before  an  Ultra  Vires 
transaction  is  so  at  an  end  something  more  is  required  than  that 
it  should  be  completed  on  one  side  only,  and  indeed  something 
more  than  that  it  should  be  completed  in  the  ordinary  sense  of 
the  word  on  both  sides.  The  authorities  in  the  United  States 
would  appear  to  be  more  liberal  on  this  point  as  on  many  others  ; 
but  unquestionably  in  this  country  as  long  as  a  transaction 
remains  in  agreement  only,  however  much  it  may  be  perfected  on 
the  one  side,  the  other  side  is  entitled  to  repudiate  it  on  the 
ground  of  its  being  Ultra  Vires  of  the  corporation,  subject  of 
course  to  the  liability  of  the  side  repudiating  to  account  for  any 
benefits  that  it  may  have  received.  Probably,  too,  even  where  a 
transaction  has  been  carried  through  on  both  sides  so  that  each 
has  done  all  that  it  agreed  to  do,  if  no  delay  has  occurred,  and 
if  nothing  has  taken  place  to  alter  the  position  of  the  parties,  so 
that  the  transaction  may  be  re-opened  without  injustice  to  either 
side,  and  the  parties  replaced  in  their  original  position,  then  not- 
withstanding the  completion  in  this  sense  of  the  transaction  it  will 
be  re-opened  on  the  terms  of  placing  both  sides  in  their  original 
position. 

But  undoubtedly  there  are  cases  where  this  will  not  be  allowed, 
and  where,  whichever  be  the  party  complaining  against  the  other, 
the  affair  is  at  an  end  so  far  as  the  Courts  are  concerned.  Take 
for  instance  the  case  of  Pearce  v.  Madison,  dc,  RR.  Co.^  already 
referred  to,  where  the  defendant  company  not  having  power  to 
purchase  a  steamboat  had  done  so,  and  had  given  on  account  of 
the  purchase-money  promissory  notes.  Here  when  the  notes 
came  for  payment  it  was  held  that  the  matter  had  not  been  com- 
pleted, and  consequently  that  the  defendant  company  could 
repudiate  the  transaction.  Suppose,  however,  the  notes  had  been 
paid,  could  theiT  the  defendant  company  have  set  aside  the  whole 
transaction,  and  on  handing  back  the  steamboat  have  recovered 
the  amount  of  the  notes  ?  Possibly  so  in  this  country ;  ^  but  appa- 
rently not  in  United  States.  But  suppose  the  matter  carried  a 
step  further,  and  for  example  that  the  steamboat  had  been  destroyed 
by  fire   or  wrecked  and  had  been  uninsured,   could  then  the 

•  It  may  be  that  the  corporate  officials  ^  21  How.  441  ;  ante,  p.  695. 

concerned  may  still  remain  under  some  ^  Blackburn,  &e.  Ben.  Bldg.  Soc.   y. 

liability  to  their  own  corporation.  Cunliffc  Brooks  &  Co.,  29  C.  D.  902. 
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defendant  company  have  opened  the  transaction  and  have  required 
the  return  of  the  money  that  had  been  paid  ?  It  is  submitted 
that  it  could  not  have  done  so. 

It  is  impossible  to  define  or  limit  with  any  degree  of  exactness 
the  circumstances  under  which  a  transaction  will  be  considered  to 
be  "  completed "  within  the  meaning  of  the  above  proposition. 
But  the  following  may  be  taken  to  be  the  chief  illustrations  of  the 
subject : — 

1.  Gases  of  Compromise. — A  company  can  compromise  disputes 
of  every  kind.  Consequently  if  there  is  a  transaction  not 
thoroughly  carried  out  to  which  the  company  is  a  party  and  which 
the  company  wishes  to  repudiate,  or  as  to  which  it  is  advised  that 
it  ought  to  do  so,  on  the  ground  that  it  is  Ultra  Vires,  whereas 
the  other  side  insists  that  the  transaction  is  perfectly  valid  and 
binding;  and  a  dispute  thereupon  arises  between  the  parties. 
Taking  this  dispute  to  be  bond  fide,  and  that  there  is  really  a  sub- 
stantial question  1  as  to  whether  or  not  the  transaction  is  Ultra 
Vires,  it  is  quite  clear  that  the  parties  may  compromise  such 
dispute,  and  that  the  compromise,  assuming  it  contains  no 
provision  which  is  itself  Ultra  Vires,  will  be  perfectly  good. 

2.  Judgments  obtained  upon  Ultra  Vires  Transactions. — Sup- 
pose that  an  action  is  instituted  against  a  company  in  respect  of  a 
transaction  which  the  company  may  or  may  not  repudiate  on  the 
ground  of  its  being  Ultra  Vires,  and  that  judgment  is  obtained 
against  the  company  in  such  action — here  again  it  is  submitted 
that  beyond  question  if  the  action  was  a  bond  fide  one  fairly 
fought  out  and  the  judgment  was  obtained  after  a  hostile  trial,  or 
by  default,  provided  only  it  was  not  collusive,"  such  judo-ment, 
assuming  always  that  it  contains  no  terms  which  are  themselves 
Ultra  Vires,  will  be  binding  on  both  sides,  even  though  it  should 
afterwards  turn  out  and  perhaps  be  established  in  another^  litigation 
that  the  whole  transaction  in  respect  of  which  this  particular 
judgment  arose  was  Ultra  Vires. 

3.  "Where  the  transaction  is  altogether  over  for  all  purposes 
under  circumstances  similar  to  those  above  mentioned  with  the 
loss  of  the  steamboat  referred  to. 

4.  When  the  matter  is  completed  on  both  sides  so  that  each  has 
done  all  that  it  had  agreed  to  do,  or  was  under  any  obligation 
to  do. 

Here  the  matter  is  certainly  not  free  from  doubt.     Completion 


'  If  there  is  in  reality  no  such  question 
then,  scmbU,  the  compromise  though  in 
an  action  and  followed  by  a  consent 
udgment  will  be  invalid— JVezo  Zealaiid 


Native  Laiid,  &c.,   Co.,  ex  parte   W. 
Jockson,  6  N.  Z.  L.  R.  (S.  C.  1888)  549. 

'■'  Ante,  p.  625. 

^  Compare  aiUe,  pp.  519,  523. 
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may  be  of  such  a  kind  as  to  be  similar  to  tbe  cases  last  mentioned. 
On  the  other  hand,  the  "  completion  "  may  result  in  a  state  of  cir- 
cumstances where  all  that  is  required  to  undo  the  matter  is  merely 
that  each  side  should  hand  back  to  the  other  what  it  has  received, 
and  perhaps  pay  some  slight  expenses  or  interest.  Or  there  may 
be  an  intermediate  case,  viz.,  where  there  is  "completion"  in  a 
sense  but  notwithstanding  there  is  a  continuing  liability  on  the 
one  side  or  the  other,  for  instance,  to  keep  a  party  indemnified,  to 
pay  royalty,  &c. 

It  would  be  very  convenient,  and  certainly  not  inconsistent  with 
natural  justice  if  it  were  distinctly  laid  down  that  when  a  matter 
has  been  actually  completed  on  both  sides,  even  though  some  con- 
tinuing liability  not  in  itself  Ultra  Vires  should  remain,  and  the 
transaction  was  entered  into  and  completed  in  bona  fides,  then 
notwithstanding  that  it  should  turn  out  that  it  wag  Ultra  Vires 
the  matter  should  be  t;onsidered  over  so  that  the  parties  to  it 
should  be  under  no  obligations  with  regard  to  it  to  each  other. 

It  cannot  be  positively  said  that  this  is  the  law  in  this  country. 
But  there  certainly  have  been  cases  where  even  when  the  matter 
has  not  been  completed  to  this  extent,  where  everything 
has  been  done  on  the  one  side  that  was  stipulated  for  or  was 
necessary  to  be  done,  yet  something  has  remained  to  be  done  on 
the  other  side,  and  notwithstanding  it  has  been  too  late  to 
repudiate  and  to  re-open  the  matter. 

In  Anglo-Australian  Ass.  Go.  v.  British  Provident  Ass.  Go.} 
where  one  insurance  company,  A.,  transferred  all  its  property, 
effects,  and  liabilities  to  another  company,  B.,  on  the  terms  of  A. 
shareholders  being  indemnified  against  their  company's  liabilities, 
on  a  bill  by  A.  for  specific  performance  of  the  agreement,  the 
Court  decreed  such  indemnity. 

The  other,  B.,  company,  having  subsequently  gone  into  liquida- 
tion, by  its  official  manager  filed  a  cross  bill  to  set  aside  the 
agreement,  alleging  fraud  and  misrepresentation  and  that  such 
agreement  was  Ultra  Vires.  It  was  held,  that  B.  company  having 
had  the  benefit  of  the  agreement  was  not  entitled  to  object  that 
the  agreement  was  Ultra  Vires,  and  improperly  entered  into  by 
the  managing  body,  and  the  cross  bill  was  dismissed.^ 

Ex  parte  Port  of  London,  &c.,  Go.^  is  another  decision  illus- 
trative of  this  liability.  The  directors  of  two  companies  had  very 
wide  powers  of  management,  and  those  of  the  Sea,  Fire,  &  Life 

1  3  Giflf.  521.  to  have  been  contained  in  the  deeds  of 

2  Affirmed  with  variation  on  appeal,  4      the  two  companies. 

De  G.  F.  &  G.  341,  8  Jnr.  (N.  S.)  628.  ^  Be,  Sea,  Fire,  and  Life  Ass.  Soc,  5 

The  case  is  obscurely  reported,  but  the      De  G.  M.  &  G,  465. 
necessary  powers  for  the  purchase  seem 
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Ass.  Soc,  had  in  addition  "  full  power  and  authority  to  purchase 
and  lease  as  may  seem  expedient,  at  such  price,  &c.,  the  business 
of  any  other  Fire,  Life,  or  Marine  Insurance  Company ; "  but  those 
of  the  Porf  of  London  Co.  were  not  thus  expressly  authorised. 
By  deed  duly  sealed,  the  latter  company  transferred  its  business 
to  the  former  company,  which  also  covenanted  to  indemnify  it 
against  all  claims.  In  a  short  time  the  purchasing  company 
failed ;  both  companies  were  ordered  to  be  wound  up  ;  and  the 
official  manager  of  the  selling  company  tendered  a  proof  against 
the  purchasing  company  in  respect  of  claims  which  the  selling 
company  had  been  compelled  to  satisfy.  It  was  held  by  the  Lords 
Justices — who  did  not  go  into  the  question  of  the  validity  of  the 
amalgamation — that  the  claim  must  be  allowed,  and  that  although 
one  part  of  the  deed  was  not  forthcoming.  "  Where  a  purchaser 
has  taken  possession  of,  and  enjoyed  the  subject-matter  of,  a 
contract,  it  is  in  my  opinion  the  duty  of  this  Court  to  make  every 
reasonable  presumption  in  favour  of  the  validity  of  the  contract."  ^ 

5.  Where  it  is  not  possible  to  restore  the  parties  to  their  original 
position.  This  is  often  suggested  as  the  true  ground  on  which  a 
Court  should  refuse  to  receive  or  take  cognizance  of  an  objection 
on  the  ground  of  Ultra  Vires.  Certainly  in  some  cases  the  Courts 
have  acceded  or  have  acted  or  spoken  as  if  they  acceded  to  such 
argument.  It  would  perhaps  be  reasonable  if  this  were  formally 
laid  down  as  the  true  rule.  But  it  has  not  been  so  laid  down,  nor 
has  such  a  rule  been  generally  acted  on  in  this  country.  Take  as 
the  simplest  instances  an  Ultra  Vires  bori'owing  or  other  receipt 
by  a  corporation  of  money  or  property  which  it  proceeds  to  use  up 
so  that  the  money  or  property  received  disappears  and  the  devolu- 
tion of  the  proceeds  cannot  be  followed.  Here  the  parties  cannot 
be  restored  to  their  original  position ;  for  though  similar  money  or 
property  might  be  returned  to  the  original  transferror,  yet  the  cor- 
poration has  utilised  what  it  received  in  such  a  way  that  its  original 
position  cannot  be  restored.  Nevertheless  it  is  settled  beyond 
argument  that  in  this  country  at  least  the  transaction  has  not 
thereby  become  validated ;  that  the  transferror  has  not  thereby 
acquired  the  right  to  enforce  his  part  of  the  agreement ;  that  such 
remedy  as  he  may  have  will  be  at  most  for  an  account  to  the 
extent  of  the  benefit  accrued  to  the  corporation.^ 

Still  it  would  appear  that  even  in  this  country  the  impossibility 

\  On  appeal  to  the  House  of  Lords,  the  claim  arose  one  of  the  directors  of  the 

claim  was    disallowedmion    the    short  Sea,  Fire,  <fcc., -Soc.  was  interested,  and 

ground  that  section  29  ot  7  &  8  Vict.  c.  moreover  that  certain  statutory  regula- 

UO  invalidated  every  contract  in  which  a  tions  had  not  been  observed,  sub  nom. 

director  was  concerned,  unless  made  in  £rnest  v.  NicholU,  6  H   L  C   401 

accordance  with  certain  regulations,  and  2  See  ante,  pp.  648-65o' 
that  in  the  contract  out  of  wliich  the 
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of  undoing  the  whole  transaction  and  restoring,  or  substantially 
restoring,  the  parties  to  their  original  position,  coupled  with  lapse 
of  time  and  general  change  of  circumstances,^  may  induce  a  Court 
to  decline  to  exercise  any  discretionary  or  equitable  jurisdiction, 
that  is  in  favour  of  a  party  wishing  to  open  the  whole  matter, 
and  may  leave  such  party  to  such  strict  legal  remedy,  if  any,  as 
he  may  have — for  instance  when  an  application  is  made  to  the 
Court  in  the  winding  up  of  a  company,^  the  administration  of  a 
trust,  and  so  on. 

6.  When  all  the  Ultra  Vires  incidents  of  a  transaction  are  ultra  Vires 
over.  It  may  be  that  before  either  party  to  an  Ultra  Vires  trans-  i»=''i™*5  °^«i' 
action  desires  to  raise  an  objection  on  the  ground  of  Ultra  Vires, 
every  Ultra  Vires  incident  is  ended — that  (a)  so  far  as  anything 
more  has  to  be  done  by  either  party  the  doing  of  this  will  not  be 
Ultra  Vires,  and  (b)  there  is  nothing  continuously  Ultra  Vires 
about  the  matter  so  that  the  corporation  will  not  be  involved  in 
what  is  Ultra  Vires  either  by  leaving  matters  as  they  are  or  by 
allowing  or  enforcing  the  full  completion  of  the  transaction.  It  is 
submitted  that  in  this  case  the  transaction  is  so  far  completed  that 
neither  side  can  now  raise  any  objection  but  each  must  finish  the 
bargain.  For  instance  a  railway  company,  not  having  power  to 
deal  in  coal,  does  so — it  sells  1000  tons  of  coal  which  it  had 
previously  bought  and  delivers  them  to  the  purchaser — he  must 
pay  the  price  agreed  and  cannot  either  return  the  coal  or  pay  only 
the  market  value.  It  may  have  been  Ultra  Vires  of  the  corpora- 
tion to  sell  and  deliver  him  the  coal ;  but  that  is  ended  and  there 
is  nothing  Ultra  Vires  about  the  payment  by  him  of  the  price 
agreed.^  The  defence  of  Ultra  Vires  is  allowed  not  as  a  penalty 
or  punishment  but  simply  because  of  the  limited  capacity  of  cor- 
porations. Where  notwithstanding  its  limited  capacity  a  corpora- 
tion has  in  fact  carried  out  a  transaction,  any  question  or  defence 
which  might  have  been  previously  based  upon  such  limited  capa- 
city is,  ex  necessitate  rei,  put  aside.  Take  as  another  illustration 
Salt  Lake  Cityv.  Hollister.^  Here  a  city,  having  no  such  power  by 
law,  made  and  sold  distilled  spirits ;  it  failed  to  report  all  the 
spirits  which  it  produced,  but  subsequently  paid  taxes  on  them  ; 
later  on  it  brought  an  action  to  recover  them  back,  on  the  ground 
that  the  making  and  sale  by  it  of  distilled  spirits  was  Ultra 
Vires^the  action  was  dismissed. 

1  See  Mpling  v.  Todd,^  C.  P.  D.  350,       Co.  v.  Turner,  ante,  p.  691. 

wtere  this  subject  was  very  fully  con-  "^  118  XT.   S.  256.     The  action  might 

sidered.  prohably  also    have  been  dismissed  on 

2  As  in  Nieol's  Case,  29  C.  D.  421.  the  ground  that  the  plaintiffs  had  done 

3  WTiUney  Arms  Co.  v.  Barlow,   63  wrong  and  could  not  allege  their  own 
N.  Y.  70.     Compare  Coltmam,  v.  Ooltman,  wrong. 

19  0.  D.  64,  ante,  p.  655  ;  and  G.  E.  By. 
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TORTS. 

In  the  case  of  torts  there  can  be  no  question  as  to  accounting. 
The  corporation  is  liable  in  toto  for  all  damages  like  an  ordinary 
citizen,  or  not  at  all.  The  only  points  for  consideration  are,  first, 
— Is  the  tort  one  which  is  within  the  corporate  powers  or  inci- 
dental thereto,  in  the  sense  and  subject  to  the  qualifications 
already  set  forth  ?  ^  And,  secondly,  If  so,  has  it  been  done  on 
behalf  of  or  otherwise  in  such  a  way  as  to  bind  the  corporation  ? 
Both  questions  must  be  answered  in  the  affirmative,  to  render 
the  corporation  liable ;  but  if  so  answered  it  is  Kable  in  full 
without  qualification. 

It  will  be  remembered  that  under  particular  circumstances  a 
corporation  may  be  held  liable  for  Ultra  Vires  torts,  that  is  torts 
committed  about  or  arising  out  of  transactions  which  it  was  Ultra 
Vires  of  the  corporation  in  question  to  be  concerned  in — these 
have  been  examined  at  some  length.^ 

If  and  when  a  corporation  is  liable  in  damages,  it  will  be  liable 
although  such  damages  may  bo  leviable  upon  property  held  by  it 
even  though  held  for  public  purposes  and  the  seizure  of  which  in 
execution  may  disable  it  from  carrying  into  efifect  the  objects  for 
which  it  was  created.^ 

It  seems  that  this  principle  holds  even  in  case  of  trust  corpora- 
tions where  a  tort  is  committed  in  the  due  management  of  the  trust, 
e.g.,  a  nuisance  is  committed  as  in  the  case  of  a  hospital. 

But  this  cannot  be  carried  too  far,  and  there  are  difficulties  in 
the  way  of  its  application.  Where  trustees  of  a  charity  in  breach 
of  their  duty  refused  to  admit  a  properly  qualified  person  it  was 
held  that  such  person  had  no  right  to  be  indemnified  by  damages 
out  of  the  trust  fund.*  And  in  Pe'n^y  v.  Home  of  Refuge/ it 
was  decided  that  an  action  does  not  lie  against  a  charitable  insti- 
tution for  an  assault  on  an  inmate  by  an  officer  thereof,  and  this 
mainly  if  not  entirely  on  the  ground  that  damages  could  not 
be  paid  out  of  trust  property. 

\  ^"?  "'••  "^^^f  ^11;  S07-     Compare  A.-G.  v.  Mayor,  &o.,  of 

ATM,  pp.  436-44U.  A'cmasile-vpon-Tyne,  23  Q.  B.  D.  492. 
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SECTION  I. — NATURE  OF  SUCH  TRANSACTIONS. 

A  SATISFACTORY  examination  of  this  subject  is  perhaps  the  Nature  of. 
most  difficult  of  the  problems  in  connection  with  Ultra  Vires. 
Transactions  of  the  kind  now  in  statement  are  matters  which  a 
corporation  both  can  and  cannot  engage  in,  which  some  corpora- 
tions always,  and  others  never,  can  perform.  And  this  being  so, 
it  is  often  asked  whether  indeed  there  is  any  definite,  definable 
class  of  such  transactions  ? 

Now  the  answer  to  this  will  depend  upon  the  question  whether  Transactions 
or  not  these  matters  can  be  separated  from  others  which  are  more  ^  ^^  °' 
or  less  closely  allied  to  them,  -viz.,  those  which  are, — (1)  Ultra 
Vires  in  the  true  sense;  (2)  objectionable  on  the  part  of  the 
majority ;  (3)  Ultra  Vires  of  the  officials ;  or,  (4)  breaches  of 
contract :  as  well  as  from  those  which  are  (.5)  absolutely  illegal ; 
or,  (6)  merely  informal. 

The  last  four  of  these  classes  are  clearly  separable  from  the  first 
two.  There  remain  then  these  first  two,  and  the  present  matters 
for  discussion  and  demarcation.  It  is  submitted  that  the  three 
propositions  following  both  establish  the  distinction,  and  are 
sufficient  to  show  the  exact  nature  of  transactions  which  are  Ultra  These  transao- 
Vires  in  the  secondary  sense,  as  also  to  indicate  the  limits  and  *'°°^  ^^^ 
area  of  such. 

279.  First.  These  transactions  must  not  be  Ultra  Vires  in  the  ].  not  Ultra 
primary  sense.  Vires  stricto 

This  is  plain.  Matters  strictly  Ultra  Vires  evidently  must  be 
so  styled,  and,  whatever  their  description,  must  be  put  with  the 
class  to  which  they  properly  belong,  and  be  subjected  to  its  rules, 
and  cannot  be  dealt  with  in  any  other  category. 


sensu  : 
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280.  Secondly.  These  transactions,  though  on  the  one  hand 
within  the  potential  capacity  of  the  corporation,  yet 
on  the  other  hand  must  not  be  authorised  by  the  then 
active  capacity  of  the  corporation. 

This  is  the  really  important  proposition.  It  is  so  far  supple- 
mental of  the  former,  that  together  with  it,  it  distinguishes  the 
present  transactions  from  such  as  are  strictly  Ultra  Vires.  But  it 
is  an  independent  proposition,  as  indicating  the  difference  between 
these  transactions  and  such  as  are  within  the  power  or  discretion 
of  a  corporate  majority.  Transactions  Ultra  Vires  in  the  secondary 
sense  are  not  so — they  are  what  are  within  the  possible  powers  of 
the  corporation,  but  at  the  same  time  require,  in  order  to  bind 
any  particular  corporator,  the  assent  actual  or  constructive  of  such 
corporator.^ 

281.  Thirdly.  The   theoretical   capacity   of  the    corporation 

to  engage  in  these  transactions  must  be  at  the  time 
not  actively  existing. 

This  is  a  corollary  to  the  second  proposition.  On  the  one  hand 
there  must  be  a  possible  capacity  of  engaging  therein,  a  capacity 
of  so  acting  if  the  corporators  one  and  all  choose.  But  on  the 
other  hand  this  capacity  must  never  have  been  called  into  exist- 
ence, or  if  so  it  must  be  at  the  time  dormant  or  in  abeyance. 

282.  If  the  constitution  of  a  corporation  secures  expressly,  or 

by  implication,  certain  rights  or  interests  for  all  the 
corporators,  collectively  or  individually,  then  any  in- 
fringement of  such  rights  or  interests  will  be  Ultra 
Vires  in  the  secondary  sense. 

A  principle  closely  analogous  to  the  one  here  enunciated  is  that 
which  determines  and  limits  the  powers  of  the  majority  of  the 
members  when  acting  for  their  corporation  and  exercising  its 
capacities.  But  the  principle  as  here  expressed,  and  with  refer- 
ence to  the  matters  here  discussed,  goes  farther.  It  applies,  not 
merely  when  rights  totidem  verbis  are  bestowed  or  created  by  the 
constating  instruments— which  is  the  fact  to  be  considered  in 
dealing  with  a  majority— but  also  when  the  objects  contemplated 
by  a  corporation  and  the  cause  wherefore  persons  enter  it  are 
cleariy  and  without  express  statement  the  individual  profits  and 
advantage  of  all  the  corporators,  whether  generally  or  under 
special  circumstances. 

'  Soo  ante,  pp.  44-8. 
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Examples  of  these  quasi-rights  will  most  often  occur  in  con- 
nection with  commercial  and  with  trust  corporations.  In  other 
cases  rights  or  interests  of  the  kinds  here  in  statement  will  be 
rights  stricto  sensu,  to  be  enforced  by  the  ordinary  processes  and 
remedies.  And  the  matters,  with  reference  to  which  such  ques- 
tions will  arise  will,  for  the  greater  part,  be  those  of  proprietary  or 
pecuniary  interest.  For  instance  each  shareholder  in  a  com- 
mercial corporation  is  entitled  to  his  own  share  of  the  profits  and 
to  have  the  profits  periodically  and  duly  distributed ;  ^  but  it  would 
not  be  Ultra  Vires  in  the  primary  sense  for  all  the  corporators  en 
bloc  to  agree  that  profits  should  not  be  divided  or  that  they  should 
be  given  away  or  applied  otherwise  than  in  payment  of  dividends. 
Again  in  commercial  corporations  no  majority  against  a  single 
dissentient  can  condone  proceedings  whereby  officials  have  made 
profits  at  the  expense  of  the  corporation,"  but  certainly  all  the 
corporators  could  do  so — such  a  proceeding  would  not  be  Ultra 
Vires  in  the  primary  sense.^ 

SECTION  II. — WHAT  ARE  SUCH  TRANSACTIONS. 

The  possible  validity  of  these  transactions — what  separates  them 
from  true  Ultra  Vires  proceedings — is  the  possible,  but  not  actual 
and  existing  capacity  of  corporations  to  engage  in  them.  To  this 
it  is  well  to  add  that  the  calling  into  active  life  of  such  capacity, 
and  the  due  exercise  thereof,  may  or  may  not  be  attended  by  cer- 
tain requisites  or  formalities — it  may  require  as  preliminaries, 
prior  meetings  or  resolutions  of  the  whole  body  of  corporators ;  or 
it  may  be  sufficient  if  all  the  corporators  have  in  fact  really 
invoked  the  capacity  in  question.  Whether  or  not  any  prelimina- 
ries or  formalities  will  be  necessary  will  depend  entirely  upon  the 
provisions  of  the  constating  instruments  of  the  given  corporation 
with  respect  to  the  particular  capacity. 

It  will  not  be  possible  to  enumerate  all  the  particular  cases  of 
Ultra  Vires  in  the  secondary  sense.     But   the  observations  and 
principles  set  forth  in  the  last  section  will  apply  generally.     In 
addition  the  following  seem  the  more  important  of  the  specific  examples. 
rules  determining  these  matters. 

283.  Whatever  not  being  originally  binding  upon  a  corpora-   2.  Matters 
tion  can  be  rendered  so  by  ratification  or  acquiescence  acqui"s"fuoe 

&c.,  of  all  the 
,  ,         .  members. 

1  Ante,  pp.  347-9.  woviiid  up  and  was  insolvent— would  not 

2  Post,  pp.  731-2.  the  liquidator  recover  from  the  officials 

3  Query,   if  this    is   strictly  correct.       such  profits  for  the  creditors  ?    Compare 
Suppose  the  corporation  was  subsequently      ante,  pp.  350-2,  672. 

B.U.V.  Z  Z 
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is  at  most  Ultra  Vires  in  the  secondary  sense,  and 
e  converao  matters  which  are  Ultra  Vires  in  this  sense 
may  he  ratified  or  acquiesced  in.^ 

Of  course  a  transaction  of  this  kind  may  be  objectionable  as 
being  informal,  or  outside  the  authority  of  an  official,  or  an 
improper  exercise  of  the  powers  or  discretion  of  the  majority. 

But  if  not — if  the  objection  be  in  reference  to  the  corporate 
capacity,  then,  if  the  transaction  be  Ultra  Vires  in  the  strict  sense, 
it  is  clear  that  it  can  neither  be  directed  beforehand,  nor  approved 
when  done  by  express  ratification  or  acquiescence.^  But  suppose 
that  it  is  simply  Ultra  Vires  in  the  other  sense.  Then  from  the 
very  meaning  of  the  term  the  matter  is  within  the  potential  capa- 
city of  the  corporation,  but  the  objection  is  that  the  corporation 
did  not  then  actually  possess  the  capacity,  as  an  active  fact,  to 
direct  or  engage  in  the  matter  in  question.  Plainly  this  is  an 
objection  which  only  the  corporation  and  its  members  can  raise, 
and  which  neither  it  nor  they  can  raise  if  by  their  conduct  they 
have  waived  the  objection  or  estopped  themselves  from  raising  it. 
The  maxim  "fieri  non  debuit  sed  factum  valet "  hei-e  holds,  and 
it  is  a  good  illustration  of  its  application. 

284.  Many,  if  not  all,  of  the  instances  where  a  corporation  can 
give  itself  after  its  creation  a  capacity  or  power  which 
it  does  not  actively  possess,  come  under  this  head. 

The  matters  hei-e  contemplated  must  be  carefully  distinguished 
from  mere  formalities.  Objections  arising  from  absence  of  these 
can  be  neutralised  by  the  acts  or  conduct  of  a  majority.  But 
objections  on  the  score  of  Ultra  Vires  in  the  secondary  sense 
require  the  assent  of  every  corporator  to  relieve  against  them. 

It  will  be  remembered  that  in  certain  respects  various  corpora- 
tions can  modify  or  supplement  their  constitution  ;  there  are 
certain  limits  within  which  they  can  propria  motu  alter  the 
express  provisions  of  their  constating  instruments.  These  modi- 
fications and  alterations,  so  far  as  they  are  in  the  nature  of 
capacities,  are  it  is  submitted  matters  belonging  to  this  form  of 
Ultra  Vires.  In  other  words  transactions  engaged  in  without  or 
prior  to  such  alterations— and  which,  so  engaged  in,  are  not 
enforceable,  but  would  be  so  if  occurring  after  the  constitution  was 
properly  modified— are  not  binding  if  any  single  corporator  chooses 
to  object,  but  are  so  or  become  so  if  all  the  members  agree  thereto 
or  acquiesce  therein. 


'  Compare  Orant  v.   United  Kingdom, 
SwUchback  Rys.  Co.,  40  C.  D.  135. 


"  See  ante,  pp.  633-5. 
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It  may  be  thought  this  is  purely  a  question  of  the  majority, 
since  they  can  always  make  the  alterations,  &c.,  here  considered. 
But  not  so.  After  the  alterations  no  doubt  this  would  be  the  case. 
Prior  thereto,  it  is  altogether  different.  The  majority  have 
authority  to  modify,  but  they  have  no  authority  to  bind  dissen- 
tients by  matters  outside  the  corporate  capacity,  before  and  until 
they  have  modified  or  supplemented  such  capacity.^ 

285.  Many  of  the  transactions,  relating  to  the  absolute  aliena- 

tion of  the  corporate  undertaking,  enterprise,  or  assets 
en  bloc  will  depend  upon  the  principles  of  Ultra  Vires 
in  the  secondary  sense. 

Questions  of  the  scope  or  nature  of  a  corporate  enterprise  are 
to  be  excluded,  and  attention  kept  to  dealings  with  the  whole 
undertaking — the  alienation,  temporary,  or  out-and-out  thereof,  or 
the  conversion  of  it  into  money.  This  subject  has  already  been 
considered  in  the  chapters  on  Property  and  Business,  and  on 
Amalgamation.  There  it  was  seen  that  transactions  of  this  kind 
are  usually  not  Ultra  Vires  in  the  strict  sense.  It  is  not  certain 
however  that  some  of  them  may  not  be  merely  matters  for  the 
majority.  It  is,  however,  submitted  that  this  is  not  so,  at  least  in 
those  cases  where  the  absolute  alienation  works  an  extinction  of  the 
active  corporate  existence.^ 

286.  Dealings  with  the  corporate  assets  or  claims  whereby  2.  Alienation 

they  are  dissipated  or  relinquished  without  considera-  ^Sf 
tion  are  Ultra  Vires  in  this  sense.  consideration. 

These  matters,  using  the  expression  "  without  consideration  "  in 
its  literal  meaning,'  are  not  Ultra  Vires  in  the  true  sense,  except 
perhaps  in  the  case  of  trust  corporations.  Most  corporations 
undoubtedly  may  hand  over  their  assets  to  any  one  and  for  any, 
or  no  reason.  But  they  may  not,  without  express  power  in  this 
behalf,  do  so  gratuitously  against  the  wish  of  any  single  corporator. 
In  most,  if  not  all — certainly  all  commercial — corporations,  the 
members  have  such  an  interest  in  the  joint  funds  and  rights  that 
they  may  refuse  to  permit  these  to  be  destroyed  without  sufficient 
return  being  made  either  to  themselves  individually  or  to  the 
corporation  as  a  whole.* 


1-  See  Sewell's  Case,  3  Ch.  131  ;  Grant  gratuitous  and  as  excluding  cases  where 

V.  United  Kingdom  SwitcKback  Bys.  Co.,  the  corporation  gets  or  may  get  some 

40  C.  D.  135.  indirect  benefit— present  or  "future— see 

^  See  ante,  pp.  516-7.  ante,  pp.  180-1. 

=*  I.e..  as.  being  equivalent  to  purely  ■•  Ante.  nn.  175-6,  and  180-3. 

z  z  2 
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287,  Many  of  the  questions  arising  out  of  financial,  and  other 
similar  and  allied,  expedients  and  means  for  carrying 
on  commercial  enterprises  are  to  be  determined  by  the 
principles  of  "Ultra  Vires  in  this  sense. 

Borrowing  is  one  of  these  matters.  The  circumstances  under 
which  this  power  will  exist  as  given  either  expressly  or  by  impli- 
cation, have  already  been  examined.^  When  it  does  not  so  exist, 
borrowing  cannot  be  accomplished,  and  loans,  if  any  made,  will 
not  be  enforceable  as  such.  But  frequently  neither  the  borrowing 
nor  the  receipt  of  the  loans  will  be  strictly  Ultra  Vires.  Every 
corporation  may,  if  its  founders  choose  (apart  from  any  statutory 
prohibition),  at  its  inception  be  endowed  with  the  express  power 
to  borrow,  and  the  absence  of  this  may  be  no  prohibition  against 
it.  But  if  the  power  do  not  exist  as  given  by  the  constating 
instruments  or  raised  by  implication,  there  the  corporation  cannot 
give  itself  such  a  power — it  can  at  most  only  do  so  ad  hoc  by  the 
consent  of  all — and  any  one  member  may  decline,  even  though  on 
other  occasions  he  has  consented.  It  seems  clear,  however,  that  in 
the  absence  of  a  power  to  borrow  or  to  receive  money  by  way  of 
loan  or  deposit,  in  the  case  of  many  commercial  corporations  all 
the  members  could  validly  authorise  or  approve  a  particular 
borrowing,  loan,  or  deposit. 

Securities  are  a  second  of  these  expedients.^  Negotiable  instru- 
ments are  a  third.^  There  is  nothing  illegal  in  these ;  nor  when 
given  under  ordinary  circumstances  do  they  amount  to  a  syste- 
matic carrying  on  of  a  business.  Consequently,  the  capacity  to 
give  them  or  be  a  party  thereto,  is  a  capacity  of  which  any  and 
every  corporation  may  be  possessed.  This  being  so  it  necessarily 
follows,  that  when  objectionable,  as  not  being  authorised  expressly 
or  by  implication  by  the  actual  constitution  of  the  corporation, 
they  may  nevertheless  in  mauy  cases  be  authorised  by  the  assent 
of  the  corporators  as  a  whole. 

Whether  the  commercial  expedients  and  means  here  mentioned 
as  being  Ultra  Vires  in  the  secondary  sense  would  be  so  in  the 
case  of  any  save  commercial  corporations  is  perhaps  doubtful. 
All  corporations  are  allowed  to  adopt  ordinary  business  modes 
and  arrangements  in  their  pecuniary  dealings,*  but  it  is  more  than 
probable  that,  with  respect  to  the  "  financial "  matters  to  which 
the  proposition  looks,  these  are  either  absolutely  within,  or  abso- 
lutely outside,  the  capacities  of  all  corporations  not  for  commercial 
purposes. 


Fart  iii.,  chnp.  iv.,  sect.  jii. 
Part  iii. ,  chap.  v. 


^  Part  iii.,  chap.  vi. 
■•  See  ante,  pp.  204-9. 
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288.  Many  of  the  questions  relating  to  the  creation,  issue,  or  *■  Questions 
destruction  of,  or  other  dealings  of  corporations  in  or 
about,  their  own  shares  depend  upon  the  principles  of 
Ultra  Vires  in  this  sense. 

This  proposition  must  be  taken  subject  to  the  broad  qualification 
that  a  corporation  cannot,  without  clear  and  positive  authority  in 
this  behalf,  either  (a)  destroy  or  otherwise  deal  with  its  capital  or 
shares  so  as  to  diminish  the  fund  to  which  its  creditors  can  look 
for  payment,^  or  (h)  destroy  or  modify  the  rights  of  any  particular 
shareholder.^ 

Subject,  however,  to  this  proviso,  it  seems  settled  that  all 
matters  of  the  kind  contemplated  by  the  proposition  are — when 
not  clearly  Intra  Vires  by  reason  of  specific  provisions  in  such 
behalf — not  absolutely  Ultra  Vires,  but  only  so  in  the  secondary 
sense.  There  are  few,  if  any,  matters  relating  to  its  shares  which 
a  corporation  may  not  be  authorised  by  its  constating  instruments 
to  perform,  and  as  such  matters  are  not  matters  affecting  the 
scope  of  the  corporate  enterprise,  it  seems  to  follow  that  in  every 
case  the  whole  body  of  corporators  collectively  may  direct  such. 

Many  decisions  have  been  given  with  respect  to  surrenders, 
cancellations,  or  forfeitures  of  shares,'  where  the  proceeding,  at 
first  Ultra  Vires,  has  been  held  confirmed  by  lapse  of  time,  which 
could  scarcely  have  been  so  held  if  it  had  been  absolutely  Ultra 
Vires. 

It  is  upon  this  principle  alone  that  Phosphate  of  Lime  Co.  v.  Phosphate  oC 
Green  can  be,  if  at  all,  supported.*  There  proceedings  were  ques-  Q^g^^"'  "' 
tioned  which  amounted  to  both  a  purchase  and  a  cancellation  of 
shares,  though  the  company  had  not  power  to  do  either  the  one 
or  the  other,  but  it  was  decided  that  all  the  shareholders  had 
acquiesced,  so  that  it  was  not  possible  for  them  individually  or 
collectively,  or  for  the  corporation  in  their  place,  to  reopen  the 
matters. 

SECTION  III. — CORPORATOES  AND  CREDITORS. 

A  few  remarks  will  suffice  with  reference  to  the  difference,  if 
any,  in  effect  which  the  principles  of  Ultra  Vires  in  the  secondary 
sense,  have,  as  applied  to  corporators  themselves,  and  to  creditors 
and  other  third  parties. 

First,  it  is  quite  clear  that  under  ordinary  circumstances  if  an  Position  of 

corporators  ; 

1  See  ante,  pp.  132-5,  278-281,  325-8.       Case,  31  Beav.  365  ;  4  De  G.  F.  &  J.  666  ; 

-  See  ante,  p.  310.        '  Spademan  v.  Evans,  L.  R.  3  H.  L.  171 ;      . 

3  See  the  cases    upon  invalid  forfeit-      Kipling  v.  Todd,  3  C.  P.  D.  360 ;  Nicol's 
uros,  ante,   pp.     320-330  ;    WoUaston's      Case,  29  C.  D.  421. 
Vase,  4  Do  G.  &  J.   437 ;  Brotherhood's  *  L.  K.  7  C.  P.  43  ;  ante,  pp  625-6. 
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act  be  thus  Ultra  Vires,  a  corporator  may  raise  the  objection, 
whether  against  the  corporation  or  against  a  creditor  or  other 
contracting  party  attempting  to  enforce  such  act  or  his  alleged 
claims  or  rights  resulting  therefrom.  But,  secondly,  if  a  corporator 
desires  protection  against  a  party  who  has  thus  dealt  with  the  cor- 
poration, he  must  have  been  prompt  and  energetic  in  repudiatmg 
the  transaction.  As  he  can  be  bound  by  acquiescence,  so  if  he  do 
not  quickly  object  and  give  his  objection  vitality,  the  creditor  will 
be  justified  in  assuming  that  he  consents. 

Thirdly,  the  position  of  a  corporation  thus  deaUng.  This  is 
the  really  difficult  matter.  It  is  submitted  that  the  true  view  is 
as  follows : — 

289.  A  coi-poration  may  refuse  to  carry  out  such  a  transaction; 
but  after  it  has  been  completed,  and  probably  even 
after  it  has  been  only  in  part  if  substantially  per- 
formed, it  is  estopped  from  raising  the  objection. 

As  to  the  first  part  of  this  proposition  there  can  be  no  doubt. 
The  latter  half,  however,  is  not  so  clear.  But  when  a  transaction 
of  the  kind  now  in  consideration  is  completed  on  the  part  of  the 
other  contracting  party,  every  principle  of  common  sense  and 
equity  requires  that  the  corporation  should  not  be  permitted  to 
repudiate  payment  therefor,  or  the  other  due  completion  thereof 
by  itself,  on  the  ground  that  the  transaction — though  admitted  to 
be  within  its  possible  capacities — is  outside  its  actual  powers  then 
called  into  existence.  The  very  defence  discloses  fraud — discloses 
what  no  court  of  equity  has  ever  allowed  a  party  to  rely  on, 
namely  his  own  laches  or  chicanery — discloses  that  the  objector 
could  have  given  and  can  now  give  himself  the  capacity  which 
he  pretends  to  be  without,  and  could  have  done  that  which,  if 
done,  would  cut  away  the  ground  whereon  his  objection  rests.  It 
is  submitted  therefore  that  when  such  a  transaction  is  completed 
on  one  side,  it  is  then  too  late  for  the  corporation  to  attempt  to 
wriggle  out  of  that  stipulated  for  on  its  side. 

Does  this  hold  when  the  transaction  has  been  only  part  per- 
formed ?  In  other  words  in  such  case,  if  the  corporation  repu- 
diates and  refuses  to  go  on  with  it,  will  an  action  lie  against  it 
either  (1)  for  specific  performance  in  those  cases  where  such  is 
awarded,  or  (2)  for  damages  in  other  cases  ? 

There  is  no  decision  expressly  in  point,i  and  the  answer  is  not 


'  Many  of  the  decisions  in  the  United 
States  that  a  corporation  cannot  repudiate, 
or  refuses  to  caiTy  out,  an  Ultra  Vires 
transaction  when  it  has  been  substantially 


performed,  seem  to  have  arisen  from  and 
to  be  explainable  by  a  misconception  of 
the  two  meanings  of  Ultra  Vires.  Com- 
pai-e  ante,  pji.  694-6. 
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certain  on  principle.  But  it  is  suggested  that  the  solution  depends 
upon  the  principle  indicated  in  the  proposition — that  if  there  has 
been  "  substantial "  part  performance,  such  a  course  of  conduct  by 
the  corporation,  and  such  action  by  the  other  side,  as  to  show  that 
both  parties  intended  the  due  carrying  out  of  the  transaction,  then 
it  is  too  late  for  the  corporation  to  object  to  the  invalidity  of  the 
matter,  and  if  it  does  so  it  will  be  in  exactly  the  same  position  as 
if  it  refused  to  carry  out  any  other  contract  admitted  to  be  binding. 

There  is  another  question — assuming  the  corporation  bound  or  Position  of  the 
estopped,  what  effect  thence  ensues  to  the  individual  corporators  ?  5°^^^°^^™^ '" 
Are  they  affected  in  the  same  way  ?  The  answer  seems  to  be  in 
the  negative,  that  the  corporators  are  not  necessarily  also  bound 
or  estopped  from  objecting.  They  can  interfere,  and  by  proper 
proceedings  obtain  a  rescission  of  the  transaction,  and  prevent 
anything  further  being  done  under  it,  always  provided  that  they 
have  not  personally  acquiesced.  Their  position  is  totally  indepen- 
dent of  the  corporation,  and  if  they  can  and  do  thus  interfere, 
however  clearly  the  transaction  is  enforceable  as  against  the  cor- 
poration considered  by  itself,  it  is  in  fact  not  so  enforceable  because 
of  the  interposed  rights  of  the  innocent  dissentient  corporators. 
The  result,  therefore,  would  be  to  deprive  the  contracting  party  of 
his  direct  claims  against  the  corporation,  and  leave  him  only  his 
indirect  claims  against  the  corporation  for  an  account,^  or  against 
the  officials  for  misrepresentation  and  the  like.^ 

Fourthly — the  position  of  a  governing  body  or  other  general  Goveining 
agent.     Perhaps  the  chief  question  wliich  here  arises  is — what  is     °  ^' 
the  precise  extent  to  which  such  body  or  agent  can  bind  (1)  the 
individual  corporators  (2)  their  corporation  by  engaging  in  trans- 
actions which  are  Ultra  Vires  in  the  secondary  sense. 

As  to  the  corporators,  there  is  no  doubt  that  these  will  be  in  the 
same  position  as  if  the  corporation  itself  were  thus  acting  directly, 
being  bound  if  they  have  agreed  or  acquiesced,  but  not  otherwise. 

The  position  of  the  corporation  is  not  so  clear.  It  is  fairly 
arguable  that  a  general  authority  given  to  officials  authorises 
them,  at  least  such  as  constitute  a  governing  body,  to  do  and 
consent  to  whatever  their  corporation  could  do  and  consent  to. 
But  it  is  equally  arguable  on  the  other  hand,  that  no  authority 
however  wide  can  be  anything  more  than  a  transfer  of  the  actual 
and  active  capacities  of  the  principal ;  and  that  consequently  a 
corporation  would  not  be  bound  merely  by  the  acts  and  proceedings 
of  its  governing  body,  which  are  thus  Ultra  Vires.  This  seems  the 
more  correct  view. 

•  Ante   pp.  6S8-650.  =  Ante,  pp.  663-9. 
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SECTION  I. — WHEN  AN  ACTION  MAY  BE  INSTITUTED. 

As  a  general  statement  it  may  be  said  that — 

290.  An  action  may  be  instituted  for  the  prevention  of 
further,  or  the  carrying  out  of  contemplated,  Ultra 
Vires  proceedings,  as  also  to  have  matters  replaced 
as  far  as  possible  in  their  original  position. 

Anticipated  Anticipated    transactions    will   be  restrained   upon   the   same 

ransac  ions.  gj.Qyji(jg  ^nd  the  Same  evidence  which  will  cause  the  courts  to 
interfere  against  other  wrongful  acts  which  are  still  in  fieri} 
Thus  where  for  the  purpose  of  erecting  a  market-house  a  muni- 
cipal corporation  would  require  to  levy  a  higher  rate  than  that 
authorised,  it  was  restrained  at  the  suit  of  a  ratepayer  from  erect- 
ing such  building,  or  devoting  any  funds  towards  the  same.^  So 
a  preferential  shareholder  may  file  a  bill  to  restrain  his  company 
from  declaring  a  dividend  prejudicial  to  his  rights  without  waiting 
until  there  are  funds  to  make  a  dividend.^ 

'  Sqo  Haines  v.  Taylor,   2  Phil.   209 ;  '-   Willcic    v.    Corp.    of   Clinton,    IS 

Ilephiim  V.   Lordan,   2  \l.k  Jl.   345;  Grant   (Upp.     Can.     Cliy.     1871),    557. 

A'ernot  V.  Potter,  3  0.  G.  F.   &  J.  447,  Goimvave  J.-G.  y.  Mayor,  tbc.,  of  Wigaii, 

•l.''i7  ;  Crum.iit.on  v.  Ua,  19  Eq.  115  ;  A.-  Kay  268,  5  D.  G.  M.  &  G.  52. 

(1.  V.  Shrewsbury  Bri'tijc  Co.,   21  C.  D.  »  Sturge  v.  Eastern  Union  Ry.  Co.,   7 

752.  D.  G.  M.  &  G.  158. 
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It  should  also  be  remembered  in  connection  with  this  point  that  Existing 
in  adjudicating  upon  any  question  the  courts  will  consider  only  the  considered. 
actually  existing  powers  of  the  corporation,  and  will  not  take  into 
account  the  possibility  of  its  acquiring  other  and  fuller  capacities.^ 
This,  however,  will  not  invalidate  transactions  entered  into  by  cor-  Contracts  in 

...  „         ,,,..        ,  i-i     view  of  future 

porations  m  view  ot  the  acquisition  oi  such  additional  powers  which  powers, 
will  render  these  transactions,  otherwise  without,  within  the  cor- 
porate powers,  if  the  transactions  be  expressly  contingent  upon'  the 
new  powers  ;  or  if  these  have  been  obtained,  and  the  objection  of 
Ultra  Vires  is  made  only  subsequent  thereto  when  the  company 
proposes  to  enforce  or  carry  out  such  conditional  transactions.* 

Nor  does  it  take  from  the  courts  their  discretion  if,  when  a  ques-  staying 
tion  comes  before  them, — the  corporation  either  (a)  is  applying  to  *''t""'^- 
the  legislature  for  the  necessary  additional  powers,  or  (b)  is  pro- 
posing* to  call  a  general  meeting  and  by  proper  resolutions  to 
confer  on  itself  further  capacities  so  as  in  either  case  to  validate  the 
transactions  complained  of — to  direct  the  action  to  stand  over  to 
abide  the  result  of  such  application,  which  of  course  may  be  the 
grant  of  such  powers,  and  perhaps  also  the  express  ratification  of 
the  transaction  in  question  whatever  the  objection  to  it,  informality, 
Ultra  Vires,  or  even  illegality.^ 

290a.  Corporate  property,  funds,  &c.,  alienated  in  pursuance 
of  Ultra  Vires  transactions  may  be  recovered. 

Suppose  an  Ultra  Vires  transaction  more  or  less  completed,  and  Kecovoring 
corporate  property  or  funds  as  a  consequence,  alienated — can  such 
property  or  funds  be  recovered  always  or  sometimes,  and  if  so, 
when,  and  by  whom  ?  It  is  now  fully  established  that  such  property 
or  funds  can  be  recovered  in  and  by  a  proper  form  of  proceeding  not 
only  when  the  corporation  itself  is  plaintiff,^  but  also  when  any 
corporator^  is  so. 

A  leading  case  is  Salomons  v.  Laing.^    Here  the  directors  of  Salomons  v. 
one  railway  company  paid  over  its  funds  to  another  railway  com-  ' 

pany,  for  purposes  whoUy  unauthorised ;  and  the  latter  received 
them  with  knowledge  of  this.     It  was  held  by  Langdale,  M.  E.,  on 

1  O.  W.  By.  Co.  V.  Met.  Hij.  Co.,  32  Feslry  of  Richmond;  3  C.  D.  82. 
L.  J.  Ch.  382  ;  see  Baitershy  v.  Earl  of         ^  Blackburn,  Ac,  Big.   Soc.  v.  Cun- 

Shelbv/rne,  31  ib.,  873.  life  Brnoks  &  Co.,  29  d!  D.  902. 

-   Winch  V.  Birkenhead,  iL-c,  My.  Co.,  ''  See  cases  in  notes  following. 

5  D.  G.  &  Sm.  562  ;  Mawnsell  v.  Mid.  ^  12  Beav.  377.     Compare  A.-G.   v 

Q.  W.  {Ireland)  By.  Co.,  1  H.  &M.  130;  Daugars,    33   Beav.    621;  Pickering  v 

last  note,  and  ante,  pp.  409-413.  Stephenson,  14 Eq.  322  ;  ^cj'Jessel,  M.E., 

^  See    Galloway   v.    Mayor,   tSic,   oj  in  Russell  v.    Wakefield   W works  Co' 

London,  L.  R.  1  H.  L.  37.  20  Eq.  481;  A.-G.  v.  Wandsworth.   6 

■•  As  in  Harben  v.  Phillips,   23  C.  D.  C.  D.  639  ;  Salisbury  v.  Met.  By.  Co 

14.  22  L.  T.  839 ';  Studdert  v.  Grosvenor,  33 

» -A^  in  Bichmoiul  Wioorks  Co.,  &c.  v.  C.  D.  528. 
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demurrer  that  the  second  company  were  properly  made  parties  to 
a  suit  to  bring  back  the  fund  ;  and,  that  in  such  a  case  an  indivi- 
dual shareholder  in  the  first  company  might  sue  the  second  com- 
pany "  on  behalf,"  &c,  without  alleging  that  the  corporation  of 
which  he  was  a  member  had  refused  to  sue. 
Accounting.  Similar  considerations  apply  equally  to  an  action  for  an  account. 

There  can  be  no  question  that  when  the  liability  of  a  person  party 
to  or  concerned  in  an  Ultra  Vires  transaction  is  merely  to  account 
for  benefits  received  by  him  and  not  to  return  property  in  specie 
or  pay  the  full  value  thereof,  such  liability  may  be  enforced  by  an 
ordinary  action.  The  circumstances  under  which  this  liability  will 
arise  have  already  been  considered.^ 

SECTION  II. — PARTIES. 


Corporation. 


Any  member 
may  sue. 


SUB-SECTION    I. — PLAINTIFF. 

The  corporation  itself  may  be  plaintiff.  If  the  action  is  for  tlie 
purpose  of  putting  a  stop  to  Ultra  Vires  proceedings  actual  or  con- 
templated, usually  from  the  circumstances  the  corporation  will 
properly  be  defendant.  When,  however,  the  action  is  to  recover 
property  that  has  been  wrongly  parted  with  or  for  an  account,  or 
to  hold  officials  liable,  the  corporation  is  in  strict  reasoning  the 
proper  plaintiff,  and  if  possible  it  should  be  made  plaintiff." 

291.  Any  member  of  a  corporation  may  by  himself  in  his  own 
sole  right  sue  in  respect  of  proceedings  of  any  kind 
which  are  Ultra  Vires  in  the  strict  sense. 

The  question  has  often  been  raised  whether  or  not  every  Ultra 
Vires  (in  strict  sense)  proceeding  is  a  wrong  to  each  and  every 
member  individually  or  only  to  some  class  or  group  of  members. 
The  question,  considered  as  one  of  pleading,  is  whether  or  not  one 
corporator  so  suing  can  be  sole  plaintiff  in  his  own  person,  and 
without  joining  other  persons,  or  must  sue  "on  behalf  of  himself 
and  all  other  corporators."  But  the  question  is  now  definitely 
settled.  "  We  are  all  familiar  with  one  large  class  of  cases  which  are 
certainly  the  first  exception  to  the  rule.  They  are  cases  in  which 
an  individual  corporator  sues  the  corporation  to  prevent  the  corpo- 
ration either  commencing  or  continuing  the  doing  of  somethin"' 
which  is  beyond   the  powers  of  the  corporation.     Such   a  bill, 


'  Part  v.,  chaps,  i.  &  ii. 

"^  Jamos,  L.J.,tlmge.\-pre9sedlninselfiu 
f,'rai/v./:(v('w(SCh.l036,10.^0).— "Where 
thero  la  a  corporate  body  capable  of  filing 
a  bill  lor  itself  to  recover  property  either 
from  its  ilircetors  or  officci's,  or  from  any 


other  person,  that  corporate  body  is  the 
proper  plaintiff  and  the  only  proper 
plaintiff. "  To  this  should  be  added  that 
the  corporation  must  bo  willing  to  sue — 
if  not  any  corporator  may  do  so. 
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indeed,  may  be  maintained  by  a  single  corporator,  not  suing  on 
behalf  of  himself  and  of  others,  as  was  settled  in  the  House  of 
Lords  in  the  case  of  Sivipson  v.  Westminster  Palace  Hotel  Go."  ^ 

There  are,  however,  some  doubts  as  to  the  absolutely  universal 
application  of  this  principle.  Two  cases  there  are  which  possibly 
may  be  exceptions. 

The  first  of  these  exceptions  consists  of  those  who  may  be  styled   l-  Wheilier 
equitable  members  of  corporations — for  instance,  persons  not  them-  members  may 
selves  on  the  register  of  members  of  joint  stock  companies,  but  ^'^^■ 
in  whose  stead  other  parties  are  registered  who  hold  the  sharfes 
standing  in  their  name  in  trust  for  others.     The  exact  position  of 
these  cestuis  que  trustent  is  by  no  means  clear.     In  one  case  they 
were  allowed  to  sue,"  but  in  a  later  case  their  right  was  greatly 
questioned.^ 

The  other  is  the  case  of  those  persons  between  whom  and  the  -■  ^^'^^^ 

^  .  trustees  are 

corporation  are  interposed  "trustees"*  authorised,  and  perhaps  interposed, 
under  the  duty,  to  represent  with  respect  to  certain  matters  the 
corporators  or  the  other  persons  for  whom  they  are  trustees. 
Under  such  circumstances — for  instance,  where  a  mortsfage  is 
made  to  trustees  to  secure  monies  due  on  debentures — it  seems 
clear  that,  even  though  the  debenture  holders  are  actual  members 
of  the  corporation,  they  cannot  sue  the  corporation  with  respect  to 
any  matter  within  the  trust  except  after  demand  and  refusal  of 
trustees  to  sue,  or  in  case  of  a  vacancy  in  the  office  of  trustee,  or 
such  violation  of  duty  by  the  trustee  or  other  action  by  him  as  to  be 
prejudicial  or  inimical  to  the  rights  or  interests  of  the  cestuis  que 
trustent.     This  has  been  so  decided  in  the  United  States.^ 

In  England  it  has  been  laid  down  with  reference  to  such  a  case 
"  that  a  person  interested  in  an  estate  or  a  trust  fund  could  not 
sue  a  debtor  to  that  trust  fund,  or  sue  for  that  trust  fund,  merely 
on  the  allegation  that  the  trustee  would  not  sue ;  but  that  if  there 
was  any  difficulty  of  that  kind,  if  the  trustee  would  not  take  the 
proper  steps  to  enforce  the  claim,  the  remedy  of  the  cestui  que 
trust  was  to  file  his  bill  against  the  trustee  for  the  execution  of 
the  trust,  or  for  the  realisation  of  the  trust  fund,  and  then  to 

'  Per  iessA, 'Hi.. '&.,  in  Russell  \.Wake-  Chy.  1853)  170;  Armstroncj  v.   Church 

Held  IV works  Co.,  20  Eq.  474,  481.     See  Soc.,  13,  ih.,  552;  Hoole  v.  G.  W.  By. 

8  H.  L.  C.  717.  Co.,  3  Ch.  262,  272,  277. 

In   Cass  V.  Ottawa,  Agricultural  Co.,  ^  6.  W.  Ry.  Co.  v.  Rushout,  5  D.  G  & 

22  Grant  (tJpp.  Can.  Chy.  1875),   512  ;  Sm.  290. 

this  precise  point  was  expressly  raised,  '  Mills  v.  Northern  Ry.  Co.  of  Buenos 

very  fully  argued  with  references  to  and  Ayres,  5  Ch.  621. 

an  examination  of  all  the  leading  cases,  *  See  ante,  pp.  681-2. 

and  decided    in  the  afiirmative.      See  '  Coal   Co.   v.   Blatchford,    11  "Wall, 

also     Dodge     v.     Woolsey,     18     How.  172,  177  ;  Galveston  RR.  v.  Cowdrey,  11 

ZZ1\  Memphis  v.   Bean,    8   Wall.   64;  Wall.  459  ;  /sTjia^^  v.  iiA'.  Co. ,  20  Wall 

Belmont  v.  Erie  RR.  Co.,  52  Barb,  637  ;  117. 
Patersuii  v.  Bowes,   4  Grant  (Upp.  Can. 
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Any  aotuaJ 
member. 


I.  Corpora- 
tions other 
than  joint- 
stock  com- 
panies. 

Ratepayers. 

Members  of 
charities. 


II.  Joint-stock 
companies. 

Complete  ; 
past  member. 


Equitable 
shareholder. 

ScripholJer. 

Creditor. 


obtain  the  proper  order  for  using  the  trustee's  name,  or  for 
obtaining  a  receiver  to  use  the  trustee's  name,  who  would,  on  behalf 
of  the  whole  estate,  institute  the  proper  action,  or  the  proper 
suit  in  this  Court,"  ^  [i.e.  Chancery.] 

Subject  to  the  qualifications  just  con.sidered  it  may  probably  be 
laid  down  that  in  respect  of  Ultra  Vires  transactions — 

292.  Any  person  may  sue  by  himself  if  he  is  actually  a  cor- 
porator, or  is  so  related  to  a  corporation,  that  he  is 
entitled  or  can  be  compelled  to  become  a  full  member. 

I.  In  the  case  of  corporations  other  than  joint-stock  companies, 
any  member  may  sue.^  But  he  must  be  a  full  and  complete 
member  for  all  purposes,  and  not  simply  a  person  having  an 
inchoative  right  of  membership.^  Thus  ratepayers,*  the  members 
of  charitable  corporations  who  have  no  pecuniary  interest  in  the 
assets,"  and  the  like,  are  entitled  to  sue  on  behalf  of  themselves 
and  their  co-corporators. 

II.  As  regards  joint-stock  companies,  any  complete  shareholder 
or  stockholder  may  be  by  himself  sole  plaintiff;'^  but  he  must 
really  be  a  member  of  the  company,  and  therefore  a  person  who 
has  sold  his  shares,  even  though  he  may  stiR  remain  under 
liabilities,  cannot  institute  proceedings,^  semble. 

So  it  has  been  suggested  with  respect  to  many  other  persons 
having  analogous  interests,  if  it  has  not  been  in  all  cases  actually 
decided,  that  they  may  sue — for  instance  a  shareholder  who  has 
not  complied  with  all  the  requisite  formalities  ; ''  a  person  who  has 
applied  for  shares  and  whose  application  has  been  definitely  ac- 
cepted, though  the  share  certificates  have  not  yet  been  issued ; ' 
a  company  which  is  the  owner  of  shares  in  another  company  ;  *  the 
equitable  owner  of  shares ;  ^°  or  a  scrip  holder  ;  ^^  or  a  creditor,  such 


'  Per  James,  L.  J.,  in  Sharpa  v.  San 
Paulo  Ey.  Co.,  8  Cli.  597,  610. 

"  See  for  example,  Ward  v.  &i-.  of 
AUornics,\  Coll.  370;  Adlcti  v.  Whit- 
stablc  Co.,  19  Yes.  304  ;  'Hcndall  v. 
Crystal  Palace  Co.,  4  K.  &  J.  326. 

••  Com-paxelFhiston  v.  Dean  .t-  CJMpfcr 
of  Rochester,  7  Hare,  53'2,  and  S^'ochnan 
V.  Lattimore,  3  Giff.  16. 

■•  Bromley  v.  Smith,  1  Sim.  S  ;  Eraii 
1'.  Corp.  of  Aeon,  29  Beav.  Hi. 

"  Armslrongv.  Church.  Soc.  of  Toronto, 
13  Cirant  (Upper  Can.  Chy.  1867),  ,^i,"i2  ; 
hero  tlio  Attornoy-Goncral  was  a  dofciul- 
aut. 

•"  Soo  ante,  pp.  714-,')  ;  and  compare 
Clinch  V.  Financial  Corp.,  I  Ch.  in  ; 
Mcnier  v.  Jlnii/u-r'.i  Tclniniph  IForks,  9 
Cli.  350  ;  Bird  v.  Bird's  Patent,  ,lr. , 
i-eu-aye    Co.,    <J    Ch.    358  ;  Pickering  v. 


Stephenson,  14  Eq.  322. 

^  See  Doi/lc  v.  Muni::,  5  Hare,  509; 
inearth  V.  Chadtcick;  14  Jnr.  300  ; 
but  see  p.  717,  notes  6  and  7. 

'  Spacknum  v.   Zatliniorc,   uhi  sup. 
but  see  notes  S  and  10. 

*  Sec  Lake  Superior  Xav.  Co.  v.  Mor- 
rison, 'l-l  Upp.  Can.  C.  P.  (1872)  217  : 
and  Be  Patent  Steam  Enqiiic  Co. ,  8  C. 
IX  464. 

'■'  G.   ir.  By.    Co.  V.  O.rford,  d-c..  By. 
Co.,    3    D.   G.    M.    &  G.   341  ;  Bank  of 
Switzerland  v.  Bank  of  Turkey,  5  L.  T. 
.  N.  S.  549.     Compare  next  note. 

'»  G.  W.  By.  Co.  V.  Bushout,  5  D.G.  & 
Sm.  290.  But  see  3mis  v.  KortUmBy 
of  Buenos  Ayres  Co.,  5  Ch.  621. 

"  Bacjshaw  v.  Eastern  Union  By.  Co., 
2  Mac.  &  G.  389. 


on  a  dissolu- 
tion. 
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as  a  policy  holder/  whose  contract  gives  him  an  actual  interest 
in  the  corporation's  aifairs. 

Apparently  indeed  any  one  who  would  be  liable  upon  a  winding  Persons  liaW 
up  or  dissolution  to  contribute  to  the  expenses  thereof,  or  to  the 
liquidation  of  the  debts  of  the  company,  is  entitled  to  interfere  and 
prevent  Ultra  Vires  proceedings.  Numerous  individuals  there  are 
who  can  repudiate  their  membership,  but  who,  till  such  repudiation, 
are  to  all  intents  and  purposes,  members.  These,  by  acquiescence, 
or  by  doing  any  acts  as  members  and  amounting  to  a  recognition 
of  their  position  as  such  become  fixed  as  members,  and  so  on  a 
winding  up  they  will  or  may  be  placed  on  the  list  of  contributories.^ 
Amongst  such  will  be  included — 

(a)  persons  induced  by  fraud  to  become  members  ; " 

(b)  the  holders  of  shares  or  stock  improperly  issued  ;  * 

(c)  the  owners  of  shares  nominally  paid  up,  but  which  have 
not  been  paid  up  in  a  manner  satisfying  the  requirements 
of  the  law ;' 

(d)  transferors,  whose  transfers  have  been  made  under  cir- 
cumstances which  enable  the  company,  or  the  liquidators, 
to  set  aside  and  cancel  such  transfers ;  ^ 

(e)  seonble  persons  liable  to  be  placed  upon  "  B  "  or  other  sup- 
plemental lists  of  contributories,  and  all  persons  whose 
responsibility  for  the  corporate  transactions  does  not  cease 
ipso  facto  with  their  loss  of  membership,  but  only  after  the 
lapse  of  a  period  of  longer  or  shorter  duration  ; 

(f)  persons  who  have  entered  into  a  contract  to  take  shares 
which  have  not  yet  been  allotted. 

No  authorities  can  be  quoted ''  where  a  person  coming  within 
the  classes  (d)  or  (e)  has  sued  to  prevent  Ultra  Vires  proceedings, 
but  as  such  proceedings  tend  directly  to  add  to  his  hability,  and 
as  in  neither  case,  and  more  especially  in  the  former,  has  the 
person  ceased  absolutely  to  be  a  member,  it  is  submitted  that  he 
is  entitled  like  ordinary  members  to  the  protection  of  the  Courts. 

It  might  also  seem  upon  the  same  principles  of  responsibility,  Persons  who 
that  persons  coming  within  the  class  (f) — they  being  liable  upon  p^e^  the'i™" 

nienibersliip. 

1  Kearns  v.   Leaf,  1   H.  &  M.   681 ;  54. 

Aldebert  v.  Leaf,  12  W.  K.  462,  3  N.  R.  ^  See  Foi'bes  <fc  Judd's  Case,  5Ch.  270; 

455.     Compare  Evans  v.  Coventry,  5  D.  FothergiU's    Case,    8    Ch.    270  ;    ante 

G.  M.  &  G.  911  ;  and  ante,  pp.  526-7.  pp.  296-8.                                                ' 

'    2  See  ante,  pp.  432-4.  ^  See  especially  Williams'  Case,  9  Eq 

3  See  Oakes  v.  Turquand,  L.  K.  2  H.  225,  n. 

L.  325,  and  similar  decisions.  ^  But  see  Re  Times  Fire  Ins.  Co.,  30 

■•  See,   for  instance,  Worth's  Case,   i  Beav.  596,  where  on  the  petition  of  late 

Drew.  529,  28  L.  J.  (Ch.)  589  ;  Feiling  members  a  company  was  ordered  to  be 

<fc  Bimingion's  Case,  2  Ch.  714  ;  Sewell's  wound  up. 
Case,  3  Ch.  131  ;  Teasdale's  Case,  9  Ch, 
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III.  Creditors ; 
by  simple 
contract  ; 

possessing  a 
lien. 


IV.   Smallness 
of  plaintiff's 
interest. 


Itember  o£ 
another 
comiiany,  &c. 


a  winding  up  to  be  made  contributories — might  sue  to  restrain 
illegal  proceedings.  Such  persons,  however,  are  not  members, 
and  it  is  their  own  fault  if  they  do  not  take  the  proper  and 
necessary  steps  to  have  their  agreement  effectuated  or  annulled. 
Accordingly  in  Buaey  v.  Hooper;'^  it  was  decided  that  persons 
who  had  subscribed  for  stock  in  a  railway  company  but  had  not 
paid  their  subscriptions,  &c.,  because  the  board  of  directors  was 
improperly  constituted  —  though  they  were  willing  to  do  so 
"  whenever  legally  required  " — could  not  sustain  a  bill  for  an 
injunction  to  restrain  the  de  facto  directors  from  interfering  in 
the  concerns  of  the  corporation.  It  may  indeed  be  laid  down 
broadly  with  regard  to  all  persons,  actually  members  or  only 
claiming  to  be  so  in  equity,  that  to  be  entitled  to  sue  they  must 
not  themselves  be  in  any  default  to  their  corporations,  e.g.,  in 
arrear  of  calls  or  subscriptions. 

III.  It  has  been  decided  that  a  .simple  contract  creditor  cannot 
institute  a  suit."  The  same  reasoning  would  apply  to  all  varieties 
of  creditors,  whether  possessing  a  lien  on  the  company's  property 
or  not,  except  to  those  who  have,  by  virtue  of  the  provisions  of 
their  contract,  the  right  thus  to  interfere.^  In  such  case  it  seems 
clear  on  principle  and  authority  that  the  parties  so  entitled  can 
come  to  the  Courts  to  prevent  Ultra  Vires  proceedings,  not  merely 
because  they  are  Ultra  Vires,  but  because  being  so  they  are  also 
breaches  of  the  contract  between  the  company  and  themselves. 

IV.  The  smallness  of  "the  plaintiff's  interest  is  no  objection;  and 
it  would  seem  that  where  he  is  suing  on  behalf  of  himself  and  all 
other  shareholders,  the  ordinary  rule  as  to  suits  for  a  subject 
matter  less  than  JGIO  does  not  apply.* 

V.  The  mere  fact  that  the  plaintiff  is  a  member  of  another  com- 
pany, or  upon  other  grounds  is  opposed  to  the  defendant  com- 
pany, will  not  debar  him  from  taking  proceedings.  A  corporation 
may  not  engage  in  matters  which  are  Ultra  Vires,  and  any  hona 
fide  member  may  for  any  reason  whatever  decline  to  permit  the 
corporation  to  do  so.  A  person  may  even  buy  shares  with  the 
open  and  avowed  object  of  instituting  proceedings  to  restrain  the 
company  from  committing  unauthorised  acts  and  so  to  compel 
them  to  buy  off  his  litigation."' 

293.  It  is  no  objection  to  a  suit  by  a  plaintiff  in  his  own 
right  in  respect   of  Ultra  Vires  proceedings  that  he 


I  0  Amer.  HuO,  t\:,  ild.  l",.  Coiupave 
Hi:  JJiamond  Fuel  Co.,  13  C.  D.  400. 

-  Mills  V.  Northern  Ry,  of  Buenos 
Ji/res  Co.,  5  Oli.  621. 

^  Ante,  p.  717,  ii.  1. 

■•  Seaimi  v.   Omnt,  2  Ch.   459  ;   Mc- 


Jhnell  V.  annul  Canal  Co.,  Ir.  E.  3  Ch. 
578  ;  Charlton  y.Neu-castlc,  A-c,  Ry.  Co.,r> 
Juv.  N.  S.  1097  ;  Arinstrmui  v.  'Cliunh 
Soc,  13  Grant  (Upp.   Caii.'Chy.  18G7) 

*  Seaton  y.  Grant,  2  Ch.  459  ;  Blomm 


ACTIONS— PLAINTIFF.  719 

is  suing  at  the  instigation,  or  even  in  the  interest, 
of  third  parties  not  members  of  the  corporation. 

Till  very  recently  it  was  considered  that  the  plaintiff  on  the  More  nominee, 
record  must  be  the  person  urging  on  the  suit — that  he  cannot  be 
the  mere  nominee  and  tool  of  others  in  the  background;^  and  in 
one  case  Malins,  V.-C,  directed  a  bill  filed  under  such  circum- 
stances to  be  taken  off  the  file,^  though  this  perhaps  was  scarcely 
warranted  by  the  facts  or  law. 

In  the  case  of  registered  companies  and  those  to  which  the 
Companies  Clauses  Act,  1845,  applies  there  are  provisions  in  the 
statutes  to  the  effect  that  the  registers  of  members  are  to  be  kept 
clear  of  trusts  so  that  the  companies  are  to  look  only  to  the  share- 
holders actually  upon  the  list.  By  reason  of  these  provisions  it 
has  been  decided  in  a  recent  case  and  affirmed  on  appeal '  that 
whatever  the  merits  or  demerits  of  a  shareholder,  whatever  the 
reason  which  caused  him  to  take  his  shares,  however  slight  his  own 
interest  in  the  shares  standing  in  his  name,  still  the  shareholder  on 
the  register  is  entitled  to  all  the  rights  of  any  other  shareholder, 
whether  for  purposes  of  litigation  or  otherwise.  Chitty,  J.,  thus 
expressed  himself : — "  The  result  of  the  authorities  I  think  now  is 
clear  that  whatever  the  Court  or  judge  individually  may  think  of 
the  merits  of  the  applicant,  he  cannot  be  denied  the  rights  which 
the  legislature  has  conferred  upon  him  as  the  holder  of  stock. 
The  Court  may  see  that  the  man,  though  he  bought  the  stock 
nominally  in  his  own  interest,  has  really  taken  it  in  the  interest 
of  some  other  person.  But  as  the  company  is  not  bound  by  any 
such  trust,  but  can  only  look,  and  must  look,  to  the  register,  for 
the  purpose  of  the  liabilities,  this  applies  to  the  rights  of  the  stock- 
holder himself." 

This  decision  does  not  expressly  lay  down  that  such  a  person 
would  be  entitled  to  sue  in  respect  of  Ultra  Vires  proceed- 
ings, but  this  consequence  necessarily  follows.  In  the  Court  of 
Appeal  the  case  was  distinguished  from  other  prior  authorities 
where  it  was  held  that  such  a  shareholder  could  not  sue,  on  the 
ground  that  in  the  previous  cases  the  shareholder  (the  plaintiff) 
was  suing,  not  on  his  own  account  merely  but,  "  on  behalf  of  himself 
and  all  other  shareholders." 

V.  Met.  By.  Co.,  3  Ch.  337.     See  Orr  y.  Ry.   Co.,  54  Penn.  401  ;   Waterlury  y. 

Glasgow,  <tc.,  My.  Co.,  3  Macq.  799,  and  Union  Express  Co.,  50  Barb.  157.   Com- 

cases  cited  in  the  next  note.  pare  Thomas  v.  Eobler,  i  D.  G.  F.  &  J. 

1  Forrest  v.  Man-chester,  die,  By.  Co.,  199  ;  Escott  v.  Cray,  47  L.  J.  C.  P.  606. 
4  D.  G.  F.  &  J.  126 ;  Bogers  v.  Os'ford,  =  Bobson  v.  Dodds,  8  Eq.  301. 

<t-c.,  By.  Co.,  2  D.  G.  &  J.  662;  Filder  '  Mutter  v.  Eastern  &  Mid.  By.  Co 

V.  London,  Brighton,  &c..  By.  Co.,  1  H.  38  C.  D.  92,  95  ;  post,  p.  743. 
&  M.  489  ;  SparhawTcY.  Union  Passenger 
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It  is  submitted  that  the  principle  of  this  decision  goes  further  than 
the  precise  circumstances  of  the  particular  case,  and  that  a  person 
who  as  between  himself  and  his  coi-poration  is  a  complete  member, 
whether  a  share  or  stockholder  in  a  joint  stock  company  or  the 
member  of  any  other  corporation,  even  though  in  reality  he  is  the 
nominee  of  others  and  holding  his  interest  on  their  behalf,  can 
always  sue  to  restrain  or  in  respect  of  Ultra  Vires  proceedings  ; 
unless  either — (a)  the  corporation  by  its  constitution  is  entitled  to 
go  behind  the  mere  legal  title  to  the  shares  or  other  interest ;  or 
(b),  the  plaintiff  purports  to  sue  "  on  behalf  of  himself  and  others," 
some  of  whom  object  to  his  action. 

In  the  United  States  there  are  decisions  that  a  member  of  a 
joint  stock  company  who  is  in  fact  the  nominee  of  and  acting  on 
behalf  of  others  cannot,  as  well  as  decisions  or  at  least  dicta  that 
he  can,  maintain  his  action.  "  An  illusory  suit  in  the  name  of  a 
shareholder  but  really  prosecuted  by  and  in  the  interest  of  a  com- 
peting company,  cannot  be  maintained  for  the  purpose  of  dissolving 
or  restraining  another  association  or  company  of  ■which  the  plaintiff 
may  be  a  member."  ^  "  Here  the  plaintiff  has  no  inequitable 
advantage  which  he  is  seeking  to  enforce  against  the  defendants 
....  The  intent  with  which  he  purchased  does  not  affect  [his] 
rights  or  raise  any  equities  respecting  them  in  favour  of  the 
defendants.  .  .  .  His  bringing  the  suit  after  having  become  in- 
vested with  the  bonds  and  stock  as  he  did  is  not  bad  faith,  such  as 
the  Courts  will  relieve  against."" 

Probably  when  there  comes  to  be  a  question  of  the  practical 
application  of  the  principle,  it  will  be  held — (a)  that  if  and  so  far 
as  the  plaintiff  has  and  is  enforcing  any  strict  legal  rights  ;  whether 
substantive  rights  such  as  to  vote,^  to  transfer  shares,*  stop  the 
wrongful  payment  of  dividends,^  and  so  on  ;  or  merely  adjective 
rights  such  as  to  discovery,"  &c.,  then  the  plaintiff  is  entitled  to 
have  such  rights  protected  and  enforced  :  whereas  (b)  if  he  has  to 
apply  to  the  discretionary  jurisdiction  of  the  Courts,  e.g.,  for  an 
injunction'?  to  prevent  proceedings  cognizable  only  in  a  Court 
administering  equity,  then  the  Court  in  granting  or  refusing  relief 
in  whole  or  in  part,  may  take  into  account  the  position  &nd  the 
bo7ia  fiden  of  the  plaintiff  as  well  as  the  other  circumstances  of  the 
case :  and  (c)  if  the  plaintiff  states  that   he  sues  "  on  behalf  of 

'   IVatcrhunj  v.  Union  E.rjiims  Co.,  50  •'  Jllo.vaiii   v.    Met.    Jlii     Co       3    Ch 

Bni-b.  157.  337.  '  ' 

=  Mamsey  v.  Jirie  EJi.  Co.,  8  Abb.  Pr.  o  Mutter  v.  Eastern  <0  Mid.  Ey.  Co., 

(N.  S.)  174.  ubi  supra. 

■>  Pender    v.    LitsMiigton,    6    C.    D.  ?  Sparlmwlc  v.    Union  Pass.  Ey   Co  , 

70.  54  Penn.  St.  401. 

■I  Moffat  V.  Farquhar,  7  0.  D.  591. 
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himself  and  others,"  then  any  members,  and  therefore  the  corpora- 
tion on  their  behalf,  can  take  the  objection  that  the  suit  is  in  the 
interests  and  on  behalf  of  outsiders  and  third  parties,  and  not  of 
the  other  corporators.^ 

SUB-SECTION   II. — DEFENDANTS.  Defendants 

294.  The  corporation  itself  must  be  a  party.^  ^^^  ^^^  ^^ 

Upon  this  point  it  may  be  noticed  that  actions  in  respect  of  ™ '°"' 
Ultra  Vires  proceedings  form  two  great  classes — first,  actions  to 
prevent  such  proceedings  whether  when  merely  contemplated  or 
in  part  already  done  and  intended  to  be  continued  or  renewed ; 
secondly,  actions  not  merely  to  restrain  such  proceedings  but  also 
to  recover  the  money  or  other  assets  of  the  corporation  which  in 
the  course  thereof  have  been  improperly  alienated.  There  does 
not  appear  to  be  any  case  where  the  necessity  of  the  corporation 
being  a  party  has  been  expressly  decided ;  but  with  respect  to  the 
first  class  of  actions  the  question  can  admit  of  no  doubt — the 
relief  therein  claimed  is  claimed  against  the  corporation  itself. 

With  regard  to  the  second  class  more  might  be  said  against  the 
absolute  necessity  of  making  the  corporation  a  party — it  may  be 
said  that  the  relief  claimed  being  simply  the  restoration  of  the 
corporate  property,  the  only  necessary  parties  are  those  who  have 
such  property  or  have  been  concerned  in  its  misappropriation  and 
are  liable  for  its  return  in  kind  or  money.  But  the  reply  is  that 
the  rights  and  powers  of  the  corporation  as  such  must  always  come 
into  question ;  that  the  action  is  one  which  concerns  the  corpora- 
tion directly  and  immediately;  that  the  orders  (if  any)  made 
therein  will  affect  the  corporation ;  and  that  such  orders  can  be 
carried  out  fully  and  completely  only  by  specifically  binding  the 
corporation  thereby,  which  can  only  be  done  if  the  corporation 
is  an  actual  party  to  the  action. 

There  are,  however,  two  decisions  by  Eomilly,  M.  R.,  where  the 
absence  of  the  corporation  was  excused.  The  former  of  these  was 
Daugars  v.  Rivaz^  where  the  plaintiff  complained  that  he  had  Daugirs  v. 
been  wrongfully  dismissed  from  his  post,  and  filed  his.  bill  for  "^'" 
restoration  thereto  against  the  governing  body  only.  Here  the 
objection  that  the  corporation  ought  also  to  have  been  made  a 
defendant  was  overruled,  for  the  reason  that  the  corporation  had 
not  for  a  long  series  of  years  been  kept  up  by  the  appointment 
of  the  members  necessary  to  constitute  it.      In  tlje  latter  case, 

1  See  38  C.  D.  104.  712-4  ;  and.  Dodge  v.  Woolsey,  18  How, 

2  I.e.,  If  the  corporation  will  not  be,  or       331 ;  IlamnportY.  Bows,  18  Wall.  626. 
cannot  be,   made   plaintiff  it  must  be  ^  28  Beav.  233. 

joined  as  defendant,  see    oases  on  jip. 

3  A 
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Gregory  v.  Patohett^  the  action  was  against  the  directors  only  in 
respect  of  proceedings  Ultra  Vires  in  the  secondary  sense,  and 
amounting  to  a  fraud  on  the  minority  of  shareholders;^  and  a 
similar  objection  was  again  overruled. 

295.  All  parties  against  whom  any  relief  is  sought  or  who 
will  be  affected  by  the  relief  if  granted  must  be  parties 
or  represented. 

The  next  point  is  as  to  the  parties,  if  any,  other  than  the  cor- 
poration, necessary  as  defendants  to  actions  of  this  kind.  Here, 
possibly,  if  the  objectionable  transaction  is  not  in  the  nature  of 
a  contract,  although  it  may  perhaps  affect  non-members  ;  or  even 
if  it  be  a  contract  or  similar  arrangement,  but  there  are  outsiders 
not  actually  and  immediately  participating  therein,  though  perhaps 
really  interested  in  it ;  such  non-members  in  the  former  case,  and 
such  distant  outsiders  in  the  latter  case,  may  not  be  necessary 
parties.  The  corporator  suing  complains,  not  that  outsiders  are  or 
may  be  concerned  by  what  his  corporation  is  proposing  or  about 
but,  that  it  is  doing  something  beyond  its  powers— his  complaint 
is  against  the  corporation  directly,  and  he  will  generally  be  satisfied 
by  putting  an  end  to  its  proceedings. 

But  where  third  parties  are  actually  and  immediately  interested 
in  the  arrangements,  it  seems  established  on  principle,  and  is 
consistent  with  natural  justice  that  they  should  be  brought  before 
or  allowed  to  come  before  the  Court,  in  proceedings  instituted  to 
destroy  their  present  and  apparent  rights,  and  which  proceedings 
may  be  simply  collusive.  In  Hare  v.  L.  dc  K.  W.  Ry.  Co.,^  where  a 
company  had  entered  into  and  acted  upon  an  agreement  with  several 
other  companies,  which  was  alleged  to  be  Ultra  Vires,  it  was  held, 
that  all  the  companies  were  necessary  parties  to  a  bill  by  a  share- 
holder of  the  first  company,  praying  that  the  agreement  might 
be  declared  invalid,  and  that  the  company  might  be  restrained 
from  further  acting  upon  it. 

In  Brogdin  v.  Bank  of  Upp.  Gan.,'^  the  debentures  had  passed 
into  the  hands  of  a  bank  who  were  made  defendants. 

In  A.-G.  V.  Toronto  Street  Ry.  Co.,^  where  a  railway  company 
under  an  agreement  with  a  municipal  corporation  was  laying  its 
rails  in  such  a  way  as  to  be  a  nuisance,  the  latter  corporation  was 
a  necessary  party. 


'  33  Boav.  695. 

'  See  chap.  ii.  s.  i.  of  this  part. 

3  1  J.  &  H.  252  ;  Kmnin  v  Leaf,  1 
H.  &  M.  711  ;  Wiiichx.  Birkenhead,  ic, 
Ry.  Co.,  5  U.  G.  &  Sm.  562  ;  Uodqson  v. 
Earl  Powis,  12  Boav.  392,  397  ;  OHnch  v. 
Financial  Corp.,  i  Ch.  117,  122  ;  per 
Jessel,  M.  H.,   in  Russell  v    Wakefield 


Wwm-Jcs  Co.,  20  Eij.  481. 

•*  13  Grant  (Upp.  Can.  Chy.  1867), 
544,  post,  p.  728,  where  the  general  facts 
are  given;  Jones  r.  Imp.  Bk.  of  Can., 
23    Grant     (Upp.    Can.     Chy.     1876), 

^^  14  Grant   (Upp.  Can.   Chy.  13 ii), 
673. 
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Whether  when  the  transactions  are  being  carried  on  by  the  govern-  Wliether  the 
ing  body  or  other  officials  it  is  requisite  that  the  actual  officials  con-  to  beVarties, 
cerned  should  be  made  defendants  is  somewhat  doubtful.    Probably  quaere, 
this  is  not  so  required  as  a  general  rule  or,  indeed,  iu  any  case 
where  no  direct  relief  ^  is  required  from  or  against  such  officials. 
But  if  such  relief  be  sought,  as  where  they  are  about  to  do  an 
improper  act,^  or  cb  fortiori  where  it  is  desired  to  hold  them  respoa- 
sible  for  the  proceeds  of,  or  damage  by,^  Ultra  Vires  proceedings, 
it  is  better,  and  indeed  in  the  latter  case  it  is  necessary,  to  join 
them.  Possibly,  too,  they  are  necessary  parties  where  it  is  intended 
to  hold  third  parties  liable  for  proceeds  or  in  damages.* 

SECTION  III. — ^RELIEF   SOUGHT. 

The  relief  asked  for  will  vary  indefinitely  with  the  circumstances, 
but  it  will  usually  be  in  substance  as  follows  : — 

(1)  Generally,   perhaps  invariably,  for   an  injunction,  accom-  Exact  form 
panied  it  may  be  by  a  declaration  that  the  proceeding  done  or  con- 
templated is  Ultra  Vires :  and  often  for  nothing  more  than  this 

except  costs. 

(2)  Frequently  the  rescission  or  setting  aside  of  a  transaction 
complained  of. 

(3)  The  recovery  of  corporate  property  or  assets  which  have 
been  alienated  in  connection  with  the  Ultra  Vires  transaction ;  or, 
when  recovery  in  specie  is  impossible,  in  lieu  an  account  against 
those  who  have  participated  in  and  benefited  by  the  Ultra  Vires 
proceedings. 

(4)  Sometimes  also  as  against  the  officials  concerned,  that  they 
may  be  ordered  to  reimburse  the  corporation  for  all  losses  or 
expenses  incurred,  and  to  indemnify  it  against  further  liability ;  or 
perhaps  only  to  render  them  liable  for  the  costs. 

(5)  In  those  countries  where  there  is  the  distinction  between  Law 
and  Equity,  the  action  will  lie  in  the  Equity  Courts.  In  this 
country  there  is  not  now  any  such  necessity,  though  the  Chancerv 
Division  is  the  proper  Court." 

'  See  Winch  v.  BirTcenhead,  tfcc.  By.      Hardy  v.  Metropolitan  Lmid,  (Oc,  Co.,  7 
Co.,  uli  sup.  ;  Heath  v.  Erie.  Ry.  Co.,  8      Ch.  427. 
Blatch.  347,  411-2;  Peoples.  Sttirtevant,  *  In  L.  B.  &  S.  C.  Ry.  Co.  v.  L.  &  S. 


9  N.  Y.   263  ;  A.-G.   v.  Vestry  of  Ber 
mondsey,  23  C.  D.  60. 

'^  Fawcett  v.  Laurie,  1  Dr.  &  Sm.l92 
Morgan  v.  G.  E.  Ry.  Co.,  1  H.  &  M, 
78,  560  ;  per  Cairns,  L.  J.,  in  Fcrgiison  v. 
Wilson,  2  Ch.  90. 

3  See  A.-G.  v.  WiUon,  Or.  &Ph.  27-8 
A.-G.  V.  Compton,  1  Y.  &  C.  Ch.  417 
Betis  V.  De  Vitre,  11  Jur.,  N.  S.   9,  11  ; 


W.  Ry.  Co.,  4  D.  G.  &  J.  362,  401, 
though  an  injunction  was  granted  re- 
straining the  continuance  of  Ultra  Vires 
acts,  an  account  of  the  proceeds  acquired 
by  the  defendant  company  in  respect  of 
such  acts  was  refused  because  of  the  absence 
of  the  joint  committee  who  had  really 
directed  the  acts. 
'"  See  Judicature  Act,  1873,  s.  34. 
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SECTION  I. — THE  INTERFERENCE  OF  THE  COURTS  IN  THE 
INTERNAL  AFFAIRS  OF  CORPORATIONS. 


Power  of 
majority  of 
partnership. 


The  majority  of  an  ordinaiy  partnership  have,  while  acting  hond 
fide,  apart  from  express  provisions,  full  power  over  the  opera- 
tions and  property  of  the  firm.  They  cannot  enter  into  engage- 
ments foreign  to  the  purposes  for  which  they  have  combined,  nor 
employ  the  joint  funds  in  support  of  such  purposes  ;  but  within  the 
scope  of  the  partnership  they  can  compel  the  concun-ence  of  a  dis- 
sentient minority.  The  minority  must,  however,  be  fairly  consulted, 
and  have  an  opportunity  of  expressing  their  objections  to  any  pro- 
posed scheme,  and  these  reasons  the  majority  must  duly  weigh 
and  consider.^ 


'  On  this  point  there  are  some  well- 
known  observations  by  Lord  Eldon  in 
Const  V.  Harris,  Turn.  &  R.  496,  52.')-7  : 
"I  call  that  the  act  of  all  which  is 
the  act  of  the  majority,  provided  all  are 
consulted,  and  the  majority  are  actiuf; 
land  fide,  meeting  not  for  the  purpose  of 
negativing  what  any  one  may  have  to 
offer  but  for  the  purpose  of  nosativing 
what  when  tliey  are  met  together,  they  may 
after  due  consideration  think  proper  to 
negative.  For  a  majority  of  partners  to 
say, — wo  do  not  care  what  one  partner 
may  say,  wo  boiu^  the  majority  will  do 
what  we  please,  is,  I  apprehend,  what 
this  Court  will  not  allow  ....  In  all 
partnerships,  whether  it  is  expressed  in 


the  deed  or  not,  the  partners  are  bound  to 
be  true  and  faithful  to  each  other  ;  they 
are  to  act  upon  the  joint  opinion  of 
all,  and  the  discretion  and  judgment 
of  any  one  cannot  be  excluded.  What 
weight  is  to  be  given  to  it  is  another 
question — the  most  prominent  point  on 
which  the  Court  acts  in  appointing  a 
receiver  of  a  partnei-ship  concern,  is  the 
circumstance  of  one  partner  having  taken 
upon  himself  the  power  to  exclude 
another  partner  from  as  full  a  share  in 
the  management  of  the  partnership,  as 
he  who  assumes  that  power  himself  en- 
joys ...  .  The  lessees  of  the  seven- 
eighths  could  not,  without  consulting  the 
parties  interested  in  the  one  eighth,  take 
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This  principle   applies  to   corporations,   though  perhaps  with  Po^'era  of 

ciTrv  .  majorities  m 

lessened  force  on  account  of  the  difference  m  the   nature  ■  and  the  cases  of 
purposes  of  these  associations.  corporations. 

A  corporation  is,  of  course,  theoretically,  distinct  from  its 
members,  but  both  it  and  a  partnership  are  after  all  made  up  of 
natural  persons.  A  corporation,  moreover,  though  in  the  eye  of 
the  law  it  may  have  an  actual  and  separate  existence,  can  manifest 
its  existence  and  commit  torts,  engage  in  contracts,  and  direct 
other  proceedings  only  by  and  through  the  individuals  composing 
it.  Lastly  a  corporation  generally,  and  a  commercial  corporation 
almost  invariably,  consists  of  a  great  number  of  members,  a  part- 
nership of  but  few ;  it  is  therefore  comparatively  easy  to  find  in 
the  former  a  few  factious  individuals,  ready  to  oppose  any  change 
or  innovation,  and  the  results  of  such  opposition  can  seldom  be  so 
disastrous  to  them  personally  as  it  would  be  were  they  members 
of  a  small  firm.  Consequently  for  all  these  care  must  be  shown 
in  applying  Lord  Eldon's  reasoning  ■'■  to  public  companies ; 
observing  this  caution,  however,  it  will  be  found  applicable  in  the 
main. 

296.  The  majority  of  the  members  of  a  corporation  may 
manage  its  afifairs,  and  modify  its  constitution,  in  any 
way  they  please,  so  long  as  they  act  with  bona  fides, 
and  do  not  go  beyond  the  capacities  of  the  corporation 
as  fixed  by  the  constating  instruments. 

In  the  first  place  it  must  be  repeated,  by  way  of  caution,  that  Powers  of  the 
what  the  corporation  itself  as  a  united  whole  cannot  do,  A  fortiori  ™*J''"*y- 
a  majority  however  great  of  its  members  cannot  do ;  what  is  Ultra 
Vires  of  the  constituted  whole  must  manifestly  be  equally  so  of 
any  and  each  of  the  constituent  parts. 

But  within  the  scope  of  the  corporate  affairs,  the  majority  not 
merely  represent  but  actually  are  for  most  purposes  the  corpora- 
tion. Contracts  entered  into,  and  arrangements  made  or  sanctioned 
by  them,  with  due  regard  to  formalities,  and  being  authorised  by 
the  constitution  of  the  corporation,  are  valid,  notwithstanding  the 
opposition  or  dissent  of  some  of  the  members.  Lord  v.  Oovernor  Lord  v. 
&  Co.  of  Copper  Miriers^  is  an  illustrative  case.     The  bill  was  filed  company  of° 

Copper  Miners. 

upon  themselves  merely   becatise  they  where  there  has  been  a  voice  called  for 

were  lessees  of  seven-eighths  to  do  those  from  the  minority,  and  submitted  to  and 

acts  which  could  only  be  done  by  the  fairly  overauled  by  the  majority." 

body,   or  by  a  majority  of  the  body  re-  '  See  note  1,  p.  724. 

presenting    the    whole   of   the     body;  ^  2  Phill.  740.     Compare  Stuparl  v. 

and  the  majority  of  the    body   never  Arrowsmith,   3  Sm.  &  G.   176  ;  Kent  v. 

rspresents  the  whole  of  the  body,  except  Jackson  2  D.  G  M.  &  G.  49, 
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disputes 
arising  in 
tbe  ordinary 
course  of 
business. 

Foss  V, 
Harbottle. 


ACTIONS  AS  TO   PROCEEDINGS  BY  A  MAJOKITY. 

by  one  shareholder  on  behalf  of  himself  and  the  others,  against  the 
company,  the  members  of  the  governing  body,  and  other  parties ; 
and  it  impeached  several  transactions  of  that  body  which  had  been 
sanctioned  by  majorities  at  general  meetings  of  the  shareholders, 
and  amongst  which  was  a  project  to  vest  all  the  property  of  the 
company  in  trustees  for  the  purpose  of  liquidating  its  affairs.  The 
defendants  demurred  and  the  demurrer  was  allowed,  notwithstand- 
ing some  vague  and  general  charges  of  fraud  and  misconduct  on 
the  part  of  the  defendants,  and  an  allegation  that,  by  the  constitu- 
tion of  the  company,  no  one  but  the  governing  body  could  convene 
a  general  meeting.  The  Court  held,  that  the  specific  acts  com- 
plained of  primarily  concerned  the  internal  administration  of  the 
company,  and  were  not  clearly  such  as  it  was  incompetent  to  a 
majority  of  shareholders  to  sanction. 

The  broad  rule  is  that  in  all  matters  of  purely  internal  economy 
the  majority  are  supreme,  and  the  Courts  will  not  interfere,  whether 
before  to  prevent  the  doing  of  acts,  or  subsequently  to  relieve  from 
the  consequences  thereof. 

The  leading,  and  perhaps  the  earliest,  case  upon  this  point  is 
Foss  v.  Harbottle}  and  the  principle  there  laid  down  has  not  since 
been  departed  from  or  qualified.^  The  bill  was  filed  by  two  share- 
holders in  a  statutory  corporation  on  behalf  of  themselves,  &c., 
against  the  five  directors  (three  of  whom  had  become  bankrupt), 
and  against  a  proprietor  who  was  not  a  director,  and  the  solicitor, 
and  architect  of  the  company,  charging  the  defendants  with  con- 
certing and  effecting  various  fraudulent  and  illegal  transactions, 
whereby  the  property  of  the  company  was  misapplied  and  wasted ; 
that  there  had  ceasied  to  be  a  sufiicient  number  of  qualified 
directors  to  constitute  a  board ;  that  the  company  had  no  clerk  or 
office ;  that  in  such  circumstances  the  proprietors  had  no  power  to 
take  the  property  out  of  the  hands  of  the  defendants,  or  satisfy  the 
liabilities,  or  wind  up  the  affairs  of  the  company.  It  prayed  that 
the  defendants  might  be  decreed  to  make  good  to  the  company  the 
losses  and  expenses  occasioned  by  the  acts  complained  of ;  and 
for  the  appointment  of  a  receiver  to  take  and  apply  the  property 
of  the  company  in  discharge  of  its  liabilities,  and  to  secure  the 
surplus.  The  defendants  demurred  and  the  demurrers  were 
allowed,  chiefly  upon  the  grounds  that  upon  the  facts  stated,  the 
continued  existence  of  a  board  of  directors  de  facto  must  be 
intended  ;  that  the  possibility  of  convening  a  general  meeting  of 


'  2  Have,  461. 

■'  Soo  Modeij  V.  Alston,  1  Pliill.  790  ; 
Keiil,  V.  Jackson,  uhi  slip.  ;  Indencicl;  v. 
;Sncl/,  2  Jim-.  &  0.  216  ;  MMJDovf/all  v. 


6ardiiier,\  CD.  25;  HarbenY.  PJiillips, 
23  C.  D.  30;  Henderson  v.  Bank  of  Aus- 
tralasia, 40  C.  D.  170. 
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proprietors  capable  of  controlling  the  acts  of  the  existing  hoard 
was  not  excluded  by  the  allegations  of  the  bill ;  and  that  in  such 
circumstances  there  was  nothing  to  prevent  the  company  from 
obtaining  redress  in  its  corporate  character  in  respect  of  the 
matters  complained  of. 

The  rationale  of  this  decision  is  simple  enough,  viz.,  that  the 
corporation  in  general  meeting  being  the  best  judge  must  be  held 
the  only  judge  of  what  concerns  its  own  interests,  and  that  conse- 
quently so  long  as  it  is  acting — that  is  to  say  the  majority  are 
acting — with  bona  fides,  and  a  due  consideration  for  the  opinions 
of  dissentients,  no  appeal  lies  from  its  domestic  forum.  It  makes 
no  difference  what  is  the  nature  of  the  corporation,  for  public  or 
private,  for  religious  or  secular  purposes ;  nor  what  the  dispute,  if 
the  question  be  one  upon  which  the  general  body  is  competent  to 
determine,  and,  if  they  have  determined  after  a  fair  hearing  of 
objection,  the  Courts  will  not  re-hear  the  case.  Thus  in  Neate  v. 
Denman,^  where  the  plaintiff  wished  to  withdraw  from  an  Inn  of 
Court,  but  refused  to  accede  to  the  conditions  imposed  by  the  Inn 
upon  withdrawal,  Hall,  V.-C,  decided  that  this  was  unquestion- 
ably an  affair  of  internal  jurisdiction,  and  that  consequently  he 
was  unable  to  interfere  to  compel  the  Inn  to  give  up  or  modify 
the  conditions. 

But  in  various  cases  the  principle  has  been  somewhat  miscon- 
ceived, and  consequently  extended  to  matters  not  coming  within 
its  application.  It  has  to  do  only  with  such  transactions  as  are 
intra  vires,  but  it  has  been  applied  to,  and  held  to  disqualify  per- 
sons from  obtaining  relief  in  respect  of,  proceedings  done  or  con- 
templated which  certainly  approach  to,  if  they  are  not  actually, 
Ultra  Vires  in  the  secondary  sense. 

Edwards  v.  Shrewsbury  &  Birmingham  By.  Go.^  is  a  case  in 
point.     Here  a  shareholder  in  an  incorporated  railway  company  Eailway 
filed  a  bill  on  behalf  of  himself  and  other  shareholders  to  restrain  "o""?*"? 

wrongJy 

the  directors  from  issuing  preference  shares,  on  the  ground  that  issuing  prefe- 
they  were  about  to  be  issued  contrary  to  the  company's  Acts,  and  for 
the  purpose  of  constructing  the  original  Hne  instead  of  the  branch 
(for  which  alone  additional  shares  were  to  be  created),  and  were  in- 
tended to  be  distributed  in  a  manner  contrary  to  the  directions  of 
the  Act,  which  authorised  the  creation  of  additional  shares.  The 
bill,  filed  on  the  22nd  September,  stated  that  the  plaintiff  on  the 
17th  September  became  aware  of  resolutions  passed  on  the  12th 

'  18  JSq.  127.  Tcenhead,  &c.,  Ey.   Co.,  12  Beav.   433, 

2  2  D.  G.  &  Sm.  537  ;  Yetts  v.  Norfolk  Compare  BagshoM  v.  Ecistem  Union,  Ry. 

By.  Co.  3  D.  G.  &  Sm.  293  ;  Inderwickv.  Co.,  7  Hare,  114,  2  Mae.  &  G.  389, 

Snell,  2  Mao.  &  G.  216  ;  Bailey  v.  Bir- 


reace  shares. 
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Exact  extent 
of  the  rule. 


Eastern  Union 
Ky.  Co. 


Municipal 
corporation 
wrongly  apply- 
ing funds. 


No  interference 
in  favour  of 
the  majority. 


September,  under  which  the  preference  shares  were  to  be  offered 
to  the  shareholders  on  the  23rd  September,  but  the  bill  did  not 
otherwise  show  that  the  plaintiff  had  not  the  means  of  procuring 
a  suit  to  be  instituted  in  the  name  of  the  corporation.  The  corpo- 
ration and  the  directors  demurred  to  the  bill,  and  Knight-Bruce, 
V.-C,  decided  that  their  demurrers  could  not  be  overruled  con- 
sistently with  the  principles  stated  in,  or  to  be  extracted  from, 
Mozley  v.  Alston  and  Exeter  &  Crediton  By.  Co.  v.  Buller} 
whether  the  proceedings  sought  to  be  restrained  were  legal  or  not. 

On  the  bill  being  amended,  and  stating  that  a  majority  of  the 
shareholders  supported  the  views  of  the  directors,  and  refused  to 
authorise  the  plaintiff  or  any  other  person  to  institute  a  suit  in 
the  name  of  the  company,  the  Vice-Chancellor  again  allowed  a 
demurrer,  considering  that  the  case  as  amended  was  still  within 
the  principle  of  the  above  authorities. 

It  admits  of  reasonable  doubt  whether  the  case  last  cited  fell 
within  the  rule  now  in  consideration.  The  matters  there  com- 
plained of — viz.,  the  employment  of  the  proceeds  of  shares  for 
improper  purposes — would  seem  rather  to  come  under  the  head  of 
Ultra  Vires,  if  not  strictly  so  called,  at  least  in  the  secondary  sense, 
than  of  mere  internal  arrangement.  Foss  v.  Harhottle,  as  it  has 
been  judicially  stated,  "  does  not  go  further  than  this  :  that  if  the 
act,  though  it  be  the  act  of  the  directors  only,  be  one  which  a 
general  meeting  of  the  company  could  sanction,  a  bill  by  some  of 
the  shareholders,  on  behalf  of  themselves  and  others,  to  impeach 
that  act  cannot  be  sufstained,  because  a  general  meeting  of  the 
company  might  immediately  confirm  and  give  validity  to  the  act 
of  which  the  bill  complains."  ^  Accordingly  in  the  case  oiBagshcm  v. 
Eastern  Union  By.  Co.— from  the  judgment  in  which  this  extract 
is  taken— Wigram,  V.-C,  determined  that  the  appHcation  of 
monies  derived  from  a  particular  issue  of  shares  was  not  a  pure 
question  of  internal  administration. 

So  in  Brogdin  v.  Bank  of  Upper  Canada,^  where  a  municipal 
corporation  after  raising  money  on  the  credit  of  the  Municipal 
Loan  Fund  for  a  purpose  specified  in  the  bye-law,  passed  another 
bye-law  divertmg  the  debentures  to  another  purpose,  they  were 
restramed  at  the  suit  of  one  tax-payer  «  on  behalf,  &c.,"  from  acting 
upon  the  latter  bye-law. 

And  as  the  Courts  will  not  interfere  in  favour  of  the  minority 
as  agamst  the  majority,  so  A  fortiori  they  will  not  interfere  in 
favour  of  the  majority  or  the  whole  corporation  to  reopen  a 
question  of  internal  management  which  has  been  considered  and 


'  B  K.  C.  211. 
-  7  Haro  130. 


"  13  Grant  (Upper  Can.  Cliy.,   1867), 
0-11  ;  Gnerv.  Flunkett,  15  ibid.,  152. 
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determined  upon  by  the  corporation.  Thus  where  a  municipal 
corporation  had  authority  upon  the  petition  of  three-fourths  of  the 
voters  to  subscribe  for  railway  stock,  and  upon  petitions  presented 
they  resolved  that  three-fourths  had  petitioned  and  subscribed 
accordingly,  it  was  held  that  when  sued  upon  the  railway  bonds  they 
could  ■  not  introduce  parol  testimony  to  show  that  the  petitioners 
did  not  constitute  three-fourths  of  the  voters.^ 

So  in  numerous  other  cases,  for  instance  the  modern  decisions  of 
Gray  v.  Lewis,^  McMurray  v.  Northern  Ry.  Go.,^  and  MacBougall 
V.  Gardiner,^  the  principle  has  been  strictly  enforced  and  the 
Courts  have  refused  to  interfere  on  the  ground  that  the  matters 
complained  of,  however  objectionable,  were  for  the  internal 
government  of  the  corporations  concerned. 

It  manifestly  follows  that  the  majority  from  time  to  time  may  Majority  may 
make  such  modifications  as  they  think  fit  in  the  business  to  be  ^nst;tutio^n 
carried  on  and  the  other  matters  to  be  engaged  in  by  the  corpo-  de- 
ration,^  always  provided  that  they  do  not  go  beyond  its  consti- 
tution as  fixed  by  the   constating  instruments   or  as   modified 
when  there  is  a  power  to  modify.^ 

SECTION  II. — WHEN  THE  COURTS  WILL  INTERFERE. 
SUB-SECTION  I. — GENERAL  BENEFIT. 

297.  The  Court  will  interfere  for  the  general  benefit  of  a  ^^trfere'tem'-^ 
corporation  when  disputes  have  arisen  which  prevent  poraiiiy  for 

.,-..,.  1  .1  the  general 

its  artairs  being  properly  carried  on.  protection. 

This  was  so  decided  in  Featherstone  v.  GooJceJ  Here  the  board 
of  directors  of  a  company  divided  into  two  parties  in  reference  to 
the  mode  of  conducting  the  company's  business.  Each  endeavoured 
to  exclude  the  other  party  from  the  government  of  the  company, 
the  result  being  the  stoppage  of  the  company's  works,  and  serious 
consequent  losses  to  the  company.  Finally,  one  of  the  directors 
filed  a  bill  against  the  company  and  the  directors  adverse  to  him 
to  restrain  the  latter  from  interfering  in  the  management.  Upon 
motion  Malins,  V.-C,  granted  an  interim  injunction,  and  appointed 
a  receiver  and  manager,  excluding  all  the  directors  from  any  voice 

1  Bissell  V.  City  of  Jeffersonville,  24  28  Beav.  485  ;  Mowrey  v.  IndianopoUs, 
How.  287.  '^"■i  ^^-  ^"'i  ^  -^i^^-  78;  TnadwdlY. 

2  8  Ch.'l035  ;  a»fe,,p.  714,  n.  2.  Salisbury  Mfg.  Co.,  7  Gray  (73  Mass.) 

3  22  Grant  (Upper  Can.  Chy.,  1875),  393. 

476,  where  all  the  authorities  are  veiy  *  See     Chant    v.      United    Kingdom 

carefully  examined.  SioitoKback  Sys.  Go.,  40  C.  D.  135. 

*  10  Ch.  606  ;  1  C.  D.  13.  '  16  Eq.  298  ;    Trade  Auxiliary  Co. 

6  See,  for  example,  Att.-Gen.  v.  Gould,  v.  Vickers,  ibid. 
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in  the  management  until  a  general  meeting  of  the  shareholders 
had  been  called,  after  which  he  discharged  the  receiver,  and  left 
the  management  in  the  hands  of  the  new  governing  body  chosen 
at  such  meeting.  As  to  the  jurisdiction  the  Vice-Chancellor  ob- 
served :  "  With  regard  to  private  partnerships  nothing  is  of  more 
frequent  occurrence  than  the  quan-els  of  partners.  If  parties 
quarrel,  oust  each  other  from  the  management,  or  so  conduct 
themselves  that  the  partnership  cannot  go  on  with  advantage,  it  is 
every  day's  practice  for  the  Court  to  interfere  by  injunction,  and 
appoint  a  receiver  if  necessary.  With  regard  to  public  companies 
I  apprehend  the  same  principle  is  applicable.  If  a  state  of  things 
exists  in  which  the  governing  body  are  so  divided  that  they  cannot 
act  together,  and  there  is  the  same  kind  of  feeling  between  the 
members  as  there  frequently  is  in  the  case  of  private  partnerships, 
it  is  clearly  within  the  rule  of  this  Court  to  interfere,  and  it  will 
do  so." 

SUB-SECTION  II. — MATTERS  CONCERNING  THE  WHOLE  CORPORATION 
WHICH  UNFAIRLY  AFFECT  PARTICULAR  CORPORATORS. 

298.  If  any  particular  transactions  or  matters  give  a  right 

of  action  to  the  corporation  as  a  whole,  then  no  single 
corporator  or  body  of  corporators  less  than  a  majority 
can  sue,  unless  specially  aggrieved. 

Ratification  by  '^^^  majority  may  condone  such  matters,  thereby  relieving  the 
majority  of        parties  responsible  therefor  of  their  liability,  provided  that  they 

unauthorised        -^  ,    __,  _-.  ....  .       ^  , 

acts.  are  not  Ultra  Vires  or  within  the  exceptions  next  enumerated. 

This  applies  equally  whether  the  responsible  parties  are  outsiders 
or  actual  members  of  the  corporation.  But  care  must  be  taken  in 
the  practical  application  of  the  principle  here  in  statement. 
Wrongful  or  improper  proceedings  damaging  to  a  corporation  not 
only  may  give  rise  to  a  right  of  action  by  the  corporation,  which 
right  the  corporation  may  enforce  or  not  as  it  chooses,  but  also 
may  specially  affect  particular  members.  With  regard  to  such 
cases  it  may  be  laid  down  that — 

299.  If  a  particular  member  or  class  of  members  is  or  are 

specially  aggrieved  by  certain  transactions  he  or  they 
may  sue  in  respect  thereof,  even  though  all  the  other 
members  are  more  or  less  affected  thereby  and  are  not 
willing  to  institute  an  action. 

Intervention  It  is  true  that  what  concerns,  what  militates  against,  the  rights 
to  JroteoTtho  "^  ^^^  ^^°^^  ^^^^  °^  Corporators,  will  generally  to  a  greater  or  less 
minority.  degree  similarly  concern  and  militate  against  the  rights  of  classes 
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and  of  individuals.^      But  it  is  not,  on  the  other  hand,  equally 
true  that  the  interests  of  the    members  separately  are  always 
identical  with  those  of  the  members  collectively.    What  prejudices 
one  particular  corporator  or  class  of  corporators  may  not  be  pre- 
judicial— indeed,  may  even  be  beneficial — to  the  rest  of  the  com- 
munity.    Or  a  certain  transaction   may  be   harmful  in   a  pro- 
portionate degree  to  every  member  and  advantageous  to  none,  but 
some  may  desire  to  pass  it  over  while  others  may  wish  to  seek 
redress   for  the  same.     Or  apart  from   any  question  of  loss  or 
benefit  the  many  may  actively  urge  or  passively  acquiesce  in  the 
prosecution  of  certain  matters  which  the  few  object  to  and  if  they 
have  the  power  decline  to  engage  the  corporation  in. 

1.  Instances. 

The  exact  point  to  be  determined  is — when  will  the  Courts  When  a 
interfere  on  behalf  of  a  minority  thus  refusing  to  submit  to  ™,™''"^™'^^ 
arrangements  and  proceedings  affecting  the  whole  corporation  of 
which  they  disapprove?  The  broad  rule  is  that,  with  the  exception 
of  Ultra  Vires  transactions,  whatever  concerns  a  corporation  as 
such  can  be  dealt  with  by  the  majority  of  the  corporators,  or  the 
governing  body  if  they  have  vested  in  thetn  the  capacity  to  exercise 
all  the  powers  of  the  corporation.  Consequently  whatever  the 
majority  deals  with  on  behalf  of  the  corporation,  whether  by 
agreement  in  advance  or  by  ratification  subsequent  is  valid  and 
binds  both  the  corporation  and  every  individual  however  much 
some,  or  a  large  minority,  may  object.  To  this  wide  power  of  the 
majority  to  bind  the  minority  there  are  however  exceptions.  It 
is  perhaps  not  quite  certain  what  are  the  matters  which,  and 
which  alone,  come  within  and  constitute  these  exceptions ;  but  it 
is  submitted  that  they  are  the  following : — 

1.  When  ofiicials  have  made  profits  ^  at  the   expense  of  the  Officials 
coi-poration,  or  have  utilised  the  assets  to  their  own  advantage,  or  "*  '"^  ^™  *^" 
have  otherwise  benefited  themselves.^ 

2.  Where  the   assets  of  commercial  corporations   have  been  Benefits  to 
utilised  to  the  special  advantage  of  particular  members.*  memberr 

3.  Where  the   assets  of   commercial  corporations  have   been 


& 


misapplied. 


'  If  so,  if ,  as  in  most  cases  of  fraud,  v.  Old  Talargoch  Mining  Co.,  34  L.  T. 

the  corporators  are  individually  sufferers,  901 ;  Cmnberland  Coal  Go.  v.  Sherman, 

any  one  may  sue  on  behalf  of  the  rest ;  30  ]3arb,   553  ;   Mason  v.    Mams,   11 

see  ffeath  y.^Erie  By.  Go.,_   8  Blatch.  0.  D.  97. 

(1871)  347,   the  judgment  in  which  is  ^  As  by  cancelling  their  own  shares, 

simply  exhaustive.  Sodykinson  v.  National  Live  Stock  Ins, 

2  Eichens  v.   Gongreve,   4  Euss.  562  ;  Co.,  4  D.  G.  &  J.  422. 

Mason  v.  Harris,  11  C.  D.  97  ;  Silber  ^  Compare  last  notes,  and  pp.  733-4, 

UgM  Go.  V.  Silber,  12  C.  D.  717;  Hall  post. 


732 


Fraud  by 
officials. 


Fraud  on 

commercial 

lorporations. 


Unfair, 


irregular 
transactions. 


All  members 
entitled  to  be 
heard. 


ACTIONS  AS  TO  PfiOCEEDINGS   BY  A  MAJORITY. 

misapplied,  that  is  used  for  purposes  not  within  the  scope  of  the 
Business  or  Enterprise,  whether  by  officials  or  not.^ 

4.  When,  in  the  case  of  commercial  corporations,  the  officials 
have  been  party  to  or  concerned  in  a  fraud  on  the  corporation, 
even  though  they  may  not  have  personally  benefited  thereby.^ 

5.  Every  case  of  fraud "  on  a  commercial  corporation  whereby 
the  corporate  assets  have  been  obtained  from  the  corporation,  or, 
semhle,  which  has  resulted  in  damage  to  the  corporation.  It  is 
submitted  that  the  first  part  of  this  exception  is  established,  on 
the  ground  that  every  corporator  has  an  interest  in  the  assets 
and  therefore  is  entitled  to  say  that  the  corporation  shall  not  be 
fraudulently  deprived  of  them  without  his  own  consent.  Whether 
the  latter  part  holds  is  doubtful.  A  corporation  can  compromise 
disputes;  cannot  it,  i.e.,  the  majority,  do  so  when  the  dispute  is  ia 
respect  of  a  fraud  (not  being  an  appropriation  of  assets)  which  has 
damaged  the  corporation  ? 

6.  Cases  where  what  is  being  done,  though  sanctioned  or 
approved  by  a  majority,  is  under  the  circumstances  inequitable* 
as  against  the  minority,  or  otherwise  improper.' 

7.  Cases  where  a  transaction  objected  to  by  a  minority  has  been 
determined  upon  irregularly  and  without  due  regard  to  the 
provisions  for  the  conduct  of  the  corporate  affairs. 

The  majority  must  act  with  regularity  and  bona  fides.  The 
corporators  must  be  duly  summoned,  and  all  usual  formalities 
must  be  observed  in  the  conduct  of  their  meetings.^  Due  notice 
must  be  given  of  every  meeting,''  and  of  the  matters  to  be  there 
transacted.  More  than  that  —  the  minority  can  require  that 
general  meetings  shall  be  held  at  convenient  times,^  and  they  can 
demand  a  fair  hearing,  and  that  their  wishes  and  arguments  should 
be  listened  tQ  and  duly  weighed." 


'  In  reality  this  so-called  exception  is 
a  case  of  Ultra  Vires  where  any  single 
corporator  can  sue. 

''  See  cases  in  notes  3,  4,  and  6.  But 
where  officials  have  been  guilty  only  of 
negligence  the  majority  can  condone  this, 
Gray  v.  Lewis,  8  Ch.  1035. 

^  Atwool  V.  Mcn-ijiocathcr,  5  Eq.  464 
n.  ;  American  By.  Frog.  Co.  v.  Haven, 
3  Amer.  377;  Heath  v.  Eric  By.  Co., 
8  Blatch.  (1871)  347,  where  there  is  a 
very  exhaustive  judgment  on  the  point  ; 
Mason  v.  Harris,  11  C.  D.  97. 

•'  In  Ee  London  &  Merc.  Viscount  Co., 
1  Eq.  277-283,  Page- Wood,  V.-C,  said  ; 
"  I  have  diligently  sought  to  ascertain, 
therefore,  whether  in  truth  this  minority, 
or  apparent  minority,  of  shareholders 
have  been  overborne  by  improper  or  cor- 
rupt iuflueuco  ;  if  such  a  case  were  proved, 
no  doubt  the  Court  would  interfere." 


^  Fraser  v.  mialUy,  2  H.  &  M.  10. 
Dii'ectors  of  a  railway  company,  pro- 
posing to  issue  shares  in  pursuance  of  an 
old  resolution  passed  for  a  particular 
purpose,  were  restrained  from  so  doing 
at  the  sxiit  of  a  shareholder.  Compare 
Hatla-slei/ V.  Slielbumc,  31  L.  J.  (Ch.) 
873,  10  W.  R.  881  ;  BUck  v.  Mallahu, 
27  Benv.  398. 

"  Harbcn  v.  Phillips,  23  C.  D.  14  ; 
Bromic  v.  La  Trinidad,  37  C.  D.  1 ; 
Haiderson  v.  Bank  of  Australasia,  45 
C.  D.  330. 

'  Alexander  v.  Simpson,  43  C.  D.  139. 

=*  Cannon  v.  Trash,  20  Eq.  669. 

'  See  the  judgments  of  Lord  Eldon 
in  Natusch  v.  Irving,  Gow  on  "  Part- 
nership "  App.  308,  and  Const  v.  Harris, 
ante,  p.  724,  n.  1.  Compare  Blissett  v. 
Daniel,  10  Hare,  493  ;  Wood  v.  Woad, 
li.  R,  9  Ex.  190. 
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As  an  illustration  may  be  mentioned  Davidson  v.  Grange} 
where  it  was  determined  that  the  Court  had  jurisdiction  to  set 
aside,  at  the  suit  of  a  minority  of  shareholders,  an  election  of 
directors  by  persons  who  were  subscribers  only  nominally  and  not 
bond  fide. 

But  though  corporators  are  entitled  to  require  that  the  corporate 
affairs  shall  be  transacted  with  due  regard  to  regulations  laid  down, 
this  must  not  be  pushed  too  far.  Business  men  must  transact  their 
affairs  in  their  own  way,  and  it  is  not  every  irregularity  which  will 
initiate  proceedings.  In  reference  to  a  complaint  of  this  kind, 
James,  L.  J.,  said: — "I  cannot  conceive  that  there  is  any  equity  on 
the  part  of  a  shareholder,  on  behalf  of  himself  and  the  minority,  to  say, 
'  True  it  is  that  the  majority  have  a  right  to  determine  everything 
connected  with  the  management  of  the  company,  but  then  we  have 
a  right — and  every  individual  has  a  right — to  have  a  meeting  held 
in  strict  form  in  accordance  with  the  articles.'  Has  a  particular 
individual  the  right  to  have  it  for  the  purpose  of  using  his  power 
of  eloquence  to  induce  the  others  to  listen  to  him  and  to  take  his 
view  ?  That  is  an  equity  which  I  have  never  yet  heard  of  in  this 
Court,  and  I  have  never  known  it  insisted  upon  before  ;  that  is  to 
say,  that  this  Court  is  to  entertain  a  bill  for  the  purpose  of 
enabling  one  particular  member  of  the  company,  to  have  an  oppor- 
tunity of  expressing  his  opinions  vivd  voce  at  a  meeting  of  the 
shareholders.  If  so,  I  do  not  know  why  we  should  not  go  further, 
and  say  not  only  must  the  meeting  be  held,  but  the  shareholders 
must  stay  there  to  listen  to  him  and  to  be  convinced  by  him."  ^ 

8.  Cases  where  what  is  being  or  is  proposed  to  be  done  by  a  Fraud  on 
corporation    whether    acting    by   its    governing   body    or    by   a  ™'°°"y* 
majority  of  the  members  substantially  amounts  to  a  fraud  upon 
the  minority  or  particular  members. 

This  principle  was  enforced  in  favour  of  the  minority  in  Menier 
V.  Hoopers  Telegraph  Works,^  where  the  facts  and  principle  were 
thus  expressed  by  Mellish,  L.  J. :  "  It  so  happens  that  Hooper's 
Company  are  the  majority  in  this  Company,  and  a  suit  by  this 
company  was  pending,  which  might  or  might  not  turn  out  advan- 

1  i  Grant  (Upp.  Can.  Chy.,  1854)  377.  respect  has  been  the  subject  of  much 

All   the   then   English   authorities  were  discussion  in  modern  cases,  and  cannot 

examined  in  tlie  arguments  and  in  the  bo   considered  perhaps  as   quite  settled 

judgments.      The    objection  was   taken  yet,  but  it  does  not  appear  to  ine   that 

tliat  the  plaintiff  could  not  sue — that  the  objection  can  be  sustained  in  tlic 

this  was  one  of  the  cases  of  internal  jiresent  case."      See   Wandsworth,  ti-c, 

government  where  the  courts  will  not  Ooke  Co.  v.  Wright,  18  W.  E.  728,  22 

interfere.     As  to  this,    Blake,    C,   ob-  L.  T.  N.  S.  404. 

served  :    "It  was  argued  in  the  next  ^  Macdougall-<i.  Gardiner,  1  C.  D.  13, 

place  that  the  frame  of  this  record  is  23. 

defective  in  this,  that  the  bill   should  •*  9  Ch.  350  ;  compare  ante,   p.  731, 

have  been  filed  in  the  name  of  the  com-  notes  2  and  3. 
pany.     The  practice  of  the  Court  in  that 
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tageous  to  this  company.  The  plaintiff  says  that  Hooper's 
Company  being  the  majority,  have  procured  that  suit  to  be  settled 
upon  terms  favourable  to  themselves,  they  getting  a  consideration 
for  settling  it  in  the  shape  of  a  profitable  bargain  for  the  laying  of 
a  cable.  I  am  of  opinion  that  although  it  may  be  quite  true  that 
the  shareholders  of  a  company  may  vote  as  they  please,  and  for 
the  purpose  of  their  own  interests,  yet  that  the  majority  of  the 
shareholders  cannot  sell  the  assets  of  the  company  and  keep  the 
consideration,  but  must  allow  the  minority  to  have  their  share  of 
any  consideration  which  may  come  to  them.  I  also  entirely  agree 
that,  under  the  circumstances,  the  suit  is  properly  brought  in  the 
name  of  the  plaintiff  on  behalf  of  himself  and  all  the  other  share- 
holders."  i 

In  the  recent  case  of  Memphis  &  Charleston  Ry.  Co.  v.  Woods,^ 
where  a  corporation  had  acquired  the  majority  of  the  stock  of 
another  corporation,  it  was  laid  down  that  the  former  corporation, 
its  directors  and  officers  or  others  acting  in  its  interest,  might  be 
enjoined  from  exercising  the  voting  power  that  the  majority  of 
the  stock  confen-ed,  so  as  to  govern  and  control  the  management 
of  such  corporation  when  the  two  corporations  had  the  same  field 
of  action  and  operation,  and  the  profits  of  one  would  be  advanced 
by  lessening  those  of  the  other,  and  where  therefore  their  interests 
were  conflicting  as  to  expenditures  and  division  of  earnings. 

There  is  however  great  difficulty  in  the  practical  application  of 
this  principle.  A  majority  cannot  cheat  or  do  that  which  amounts 
to  cheating  the  minority.  But  shares  and  stock  are  property,  and 
the  holders  may  in  the  absence  of  special  restrictions  exercise  their 
rights,  whether  of  voting  or  otherwise,  as  suits  their  own  interests 
or  whims,  irrespective  of  the  wishes  or  interests  of  others, 
whether  members  of  the  same  company  or  not.^  Accordingly  in 
JS/'orth-West  Transportation  Co.  v.  Beatty,*  where  a  voidable 
contract,  fair  in  its  terms  and  within  the  powers  of  the  company, 
had  been  entered  into  by  its  directors  with  one  of  their  number  as 
sole  vendor,  it  was  held  by  the  Privy  Council  that  such  vendor 
was  entitled  to  exercise  his  voting  power  as  a  shareholder  in 
general  meeting  to  ratify  such  contract ;  his  doing  so  could  not  bo 
deemed  oppressive  by  reason  of  his  individually  possessing  a 
majority  of  votes,  acquired  in  a  manner  authorised  by  the  consti- 
tution of  the  company. 

'  Compavo  Dodj'c  v.  JFoohci/,  IS  How.  *  12  App.  589.     Compare  Re.    Wedge- 

^3\,  Ml;  Memphis  Oil,!/ Y.Vcan,SV\'a]].  wood  Coat,  &c.,    Co.,  6  C.    D.    6'21 ;  Be 

(i4  ;  Heath  v.   Erie  Jlij.    Co.,  8  Blatch.  Alabcima,  <(,c.,  Jlij.  Co.,  1891,  1  Ch.  213 

347  ;  Davenport  v.  Dows,  18  Wall.  626.  i-ascs  as  to  the  discretion  of  the  Court  to 

-  16  Amer.  St.  R.  81,   88   Ala.   630  refuse   to  approve   schemes  of  arrange- 

^^^^V/    ,  ,.     ,  .  „  ^  ^  "^*"*  °"  ^^<^  ground  that  they  have  not 

J'ciidcr  V.  Luahtngton,  6  C.  D.  /  3.  been  fairly  carried  hy  the  majority. 
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2.  Right  of  a  single  Member  to  sue. 

In  any  case  within  the  above  exceptions  the  corporation  con- 
cerned is  the  proper  party  to  be  plaintiff,  and  if  willing  to  sue  it 
must  be  the  plaintiff.^  Consequently  any  particular  shareholder, 
who  objects  to  a  matter  coming  within  one  of  the  exceptions, 
ought  before  commencing  litigation  in  his  own  name  to  ascertain 
whether  or  not  the  corporation  is  willing  to  be  plaintiff;  in  other 
words  whether  or  not  the  governing  body  in  virtue  of  the  general 
authority  vested  in  them  to  act  for  their  corporation  or  the 
majority  of  the  corporators  are  willing  that  an  action  should  be 
commenced  by  or  in  the  name  of  the  corporation  in  respect  of  the 
matter  complained  of.  It  is  only  in  case  of  refusal  that  a  single 
shareholder  or  any  number  less  than  a  majority  can  sue  in  his  or 
their  own  names.  Consequently  any  shareholder  commencing 
proceedings  in  his  own  name — (a)  as  a  matter  of  procedure  will 
have  to  allege  in  his  statement  of  claim  or  other  pleading,  not 
only  facts  sufficient  to  bring  the  case  set  up  by  him  within  one  of 
the  exceptions,  but  also  allegations  to  the  effect  that  the  corpora- 
tion itself  will  not  be  and  cannot  be  made  plaintiff ;  ^  and  (6) 
further,  in  the  event  of  any  application  being  made  by  or  in  the 
name  of  the  corporation  to  stay  proceedings  on  the  ground  that 
the  action  is  improperly  instituted,  he  must  be  prepared  with  the 
necessary  evidence  to  establish  a  primd  facie  case. 

If  it  turns  out  that  the  corporation  is  willing  to  be  plaintiff,  or 
co-plaintiff,  then  the  pleadings  must  be  amended  by  so  joining  the 
corporation.^ 

In  all  other  cases — that  is  to  say  where  the  transaction  com- 
plained of  as  improper  is  not  Ultra  Vires,  or  within  either  of  the 
above  exceptions — whether  the  matter  affects  the  whole  corpora- 
tion as  such  or  only  particular  members,  any  one  objecting  can  act 
only  by  and  through  the  corporation.  He  can  institute  a  suit  if 
he  likes  in  the  corporate  name,  but  he  does  it  at  his  own  risk,  so 
that  if  the  corporation  refuses  to  adopt  the  suit  it  will  on  the 
application  of  the  governing  body  or  the  majority  be  stayed.  "  Any 
ono  of  the  shareholders  might  have  filed  his  bill  in  the  name  of  the 
company,  and  then,  if  the  directors  had  said,  'You  are  not  the 
company  ;  the  majority  of  the  company  do  not  act  with  you,  but 
with  us,'  the  Court  would  have  taken  the  means  of  ascertaining 
which  side  really  represented  the  majority."^ 

Nor   will    it    suffice    to   make    the   corporation   a    defendant. 

'  Pender  v.    LusMngton,    ubi  sup.  ;  v.  Gover,  25  W.  E.  554. 
Duckett  V.  Gover,  6  C.  D.  82  ;  Mason  v.  ^  p^^  James,  L.  J.,  in  MacdougaU  i. 

Sarris,  11  C.  D.  97;  ante,  p.  714,  u.  2.  Gardiner,  1  C.  D.  13,  22. 

2  See  eases  in  last  note ;  and  Duckett 
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It  is  the  proper  plaintiff,  the  only  proper  plaintiff,  and  the  action 
must  be  so  commenced  and  carried  on.^  As  just  observed,  a 
shareholder  complaining  may  commence  a  suit  in  the  name  of 
the  company,  but  he  does  so  at  the  risk  of  having  his  proceedings 
repudiated  by  the  nominal  plaintiff.  In  such  case  it  is  not 
necessary  to  wait  till  the  trial  in  ordinary  course,  but  a  motion  may 
be  made  either  to  take  the  writ,  statement  of  claim,  &c.,  off  the  file, 
or  to  stay  all  further  proceedings,  or,  if  the  company  be  not  the  sole 
plaintiff,  to  strike  out  the  name  of  the  company.^ 

If  such  an  applicaition  succeeds,  the  solicitor  purporting  to 
act  for  the  company,  wrongly  made  plaintiff  in  the  proceedings  so 
instituted  may  be  ordered  personally  to  pay  the  costs.^ 

The  company,  that  is  the  majority  of  the  members  in  pursuance 
of  a  resolution  of  a  general  meeting,  may  make  such  motion ;  and 
it  is  the  proper  party  to  do  so ;  *  but  no  doubt  the  governing  body 
in  virtue  of  general  authority  vested  in  them  may  also  do  so. 
Usually  in  such  cases  if  a  contest  takes  place  as  to  what  is  the 
view  of  the  majority,  the  Court  directs  the  motion  to  stand  over 
that  a  meeting  of  the  company  may  be  called  ^  and  this  question 
determined  ;  but  it  has  been  said  more  than  once  that  the  Court 
if  satisfied  that  a  majority  favour  the  action,  may  refuse  the  motion 
without  callinsr  such  a  meeting.^ 


Solicitor 

instituting 

]irooeocUng3 

without 

authority. 


SUB-SECTION  III. — MATTERS   SPECIALLY  AFFECTING   THE   SPECIAL 
EIGHTS   OR   INTERESTS   OF   PARTICULAR   MEMBERS. 

The  members  of  most  corporations  have  some  individual  rights, 
and  this  is  particularly  so  in  the  case  of  commercial  corporations. 
Sometimes  such  rights  are  common  to  all  the  members,  though 
belonging  to  each  one  individually  and  in  his  own  capacity.  Some- 
times the  rights  are  peculiar  to  one  member  or  gi-oup  of  members. 
The  rights  here  in  consideration  belong  to  the  members  as  such 
and  not  to  the  corporation,  which  distinguishes  them  from  the 
matters  considered  in  the  last  sub-section. 

300.  Whenever  a  member  has    by  the  constitution  of  his 
corporation,  or  by  contract  a  special  right  or  interest, 

'  Cases  in  notes  following. 

-  Duclcett  V.  (7over,  ubi  sup.  ;  Silbrr 
Light  Co.  v.  Sllber,  12  C.  ]">.  717. 

■'  Wandsii-mih;  <Cv.,  Coke  Co.  v. 
Wright,  18  W.  R.^  728,  22  L.  T.  N.  S. 
404.  As  to  the  liability  of  a  solicitor 
who  without  authority  institutes  any 
l('f,'iil  prooeodings,  and  tho  rights  and  the 
liability  of  tlio  persons  made  parties 
thereto,  see  Malins  v.  Oreenway,  10 
Beav.  C64  ;  Crosski/  v.  Crowthn;  9  Hare, 
SSi  ;  Re  Collins,  7  D.  G.  M.  &  G.  558, 
whore  tho  solicitor  was  struck  off  the 


rolls  ;  Palmer  y.  U'alesby,  L.  R.  3  Ch- 
732  ;  Frnton  v.  Queen's  Ferry  Wire-rope 
Co.,  7  Eq.  267  ;  BcaU  v.  Smith,  9  Ch.  85. 

;;  Diu-l-c't  V.  Gover,  25  W.  R.  554. 

°  As  was  done  in  Exeter  <0  Crediion 
J!i/.  Co.  V.  Jhiller,  5  Kail.  0.  211  ;  Se 
London  Mere.  Biseount  Co.,  1  Eq.  277  ; 
Diiekell  V.  Gover,  ubi  sup.  ;  Harben  v. 
Phillips,  23  C.  D.  14. 

^  See  East  Pant,  d;c..  Mining  Go.  v. 
Men- ij weather,  2  H.  &  11.  254  ;  and  per 
Jessel,  M.  R.,  in  Peiider  v.  Lushington, 
6  0.  D.  70. 
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then  such  member  is  entitled  to  have  such  right  or 
interest  (even  though  all  his  co-members  have 
similar  rights  or  interests)  protected  by  the  Courts. 

As  far  as  can  be  gathered  from  cases  not  altogether  reconcilable, 
it  appears  that  a  minority  or  a  single  individual  thus  complaining 
will  be  protected  under  the  following  circumstances. 

1.  When  by  the  constating  instruments  or  by  contract  there  are  (i)  violation 
vested  expressly  or  by  implication  rights  or  interests  in  particular  '^^^^^^^^  '^ 
members  or  classes  of  members,  and  these  rights  or  interests  are  class  of 

,     .        ■    {•  •  1  members. 

being  mirmged. 

There  may  be  a  dii-ect  and  unjustifiable  attack  upon,  and  viola- 
tion of,  the  rights  and  interests  of  some  one  member  or  class  of 
members.  Thus,  at  the  suit  of  preference  shareholders,  companies 
and  their  directors  have  been  repeatedly  restrained  from  paying, 
or  proposing  to  pay,^  dividends  in  derogation  of  the  contracts 
entered  into  with  them.^  Here  the  principle  involved  is  breach  of 
contract,  but  a  very  analogous  principle  will  come  into  play  when- 
ever definite  interests  are  given  by  the  constating  instruments  to 
ordinary  shareholders,  as  indeed  often  happens  in  joint  stock  com- 
panies.^ What  are  the  exact  interests  of  such  shareholders  may  not 
be  altogether  clear,  and  even  call  for  judicial  determination,*  but 
whatever  they  are,  it  is  beyond  the  power  of  the  corporation  to 
interfere  with  them. 

So  officials  or  persons  claiming  to  be  officials  may  have  by  virtue 
of  the  constating  instruments  rights  cognisable  by  the  Courts,  for 
instance,  directors  in  the  case  of  many  commercial  companies. 
When  this  is  so  such  officials  can  sue  to  obtain  protection  for  the 
due  exercise  by  themselves  of  such  rights  and  to  prevent  others 
from  interfering  with  them  when  acting  as  such  officials.^ 

Very  similar  principles  may  sometimes  hold  and  apply  in  favour 
of  non-members  who  may  have  by  contract  special  rights  which 
the  corporation  is  proposing  to  infringe,  e.g.,  bondholders  who 
have  subscribed  or  lent  moneys  for  specific  purposes.^ 

2.  Where  there  is  a  wrongful  dealing  with  the  property,  assets,  (2)  Wiongtui 
or  rights  of  a  corporation  whose  constitution  is  such  as  to  confer  assets. 

1  Sturge  v.   Eastern   Union  By.   Co.,  350.  Compare ZJof^^c  v.  fFbo&C)/,  18  How. 

7  D.   G.  M.  &  G.    158  ;  Bannatijne  v.  331 ;  Davenport  v.  Dows,  18  Wall.  626. 

Direct  Spamish  Telegraph  Co.,  34  C.  D.  ''  See,  for  example,  Maughan  v.  Lea- 

287.  miiu/ton  Gas  Co.,  15  W.  E.  333. 

-  Henry  v.  Great  Northern  My.   Co.,  '"  Pullbroolc  v.  Michmond  Cons.  Mng. 

4  K.  &  J.  1,  1  D.  G.  &  J.  606.     See  ante,  Co.,  9  C.  D.  610  ;  Munster  v.  Gammkl 

pp.  309-310.  Co.,  21   C.  D.  183  ;  Rarbeny.  Phillips, 

^  For  instance,   with   respect  to  the  23  C.  D.  14  ;  Browne  v.  La  Trinidad, 

division  and  appropriation  of  profits,  see  37  C.  D.  1 ;  Kyshe  v.  AUuras  Gold  Co., 

Fawcett  v.  Laurie,  1  Dr.  &  Sm.   192  ;  36  W.  R.  496. 

Menierv.  Hooper's  TelegraphWorks,9  Ch.  ^  SeeFraserx.  Cooper,  Jlall  <b  Co.,  21 

C.  T>.  718. 
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(3)  Acts  which 
unduly  affect 
some  members 
of  the  corpo- 
ration. 


Preston  v. 
Grand  Collier 
Dock  Co. 


oa  each  member  definite  lights  to  or  interests  in  such  property- 
assets,  or  rights.^ 

The  instances  within  this  exception  will  generally  be  proceedings 
by  commercial  corporations  acting  by  a  majority  of  their  members 
in  general  meeting  or  by  their  officials  whereby — (a)  the  assets  of 
the  corporation  have  been  devoted  to  purposes  not  within  the  cor- 
porate business  or  enterprise  ;  -  or  (b)  assets,  e.g.,  profits,  which  all 
the  corporators  are  entitled  to  have  divided  amongst  them  in  a 
certain  manner,  even  while  the  corporation  is  a  going  concern,  are 
not  so  divided ;  or  (c)  when  the  corporation  is  in  liquidation  the 
assets  are  not  divided  amongst  the  members  in  accordance  with 
the  provisions  of  the  constating  instruments. 

Manifestly  the  individual  corporators  have  interests  amounting 
to  or  in  the  nature  of  rights  in  the  corporate  assets — the  corpora- 
tion has  been  created  for  the  attainment  of  profits  for  its  members 
— and  it  necessarily  follows  that  the  parties  having  such  interests 
are  entitled  to  have  them  protected. 

3.  When  a  proceeding  is  specially  unfair  to  a  particular  member 
or  class  of  members. 

Another  case  is  when  the  corporation  is  doing  acts  of  such  a 
kind  or  in  such  a  way  as  to  affect  unduly  and  unfairly  some  of  its 
members  only,  when  these  acts  can  be  so  done,  and  consequently 
if  done  at  all  ought  to  be  so  done,  as  to  affect  in  a  proportionate 
degree  every  member. 

This  chiefly  occurs  in  the  making  of  calls.  This  is  a  trust  to  be 
exercised  for  the  general  benefit.  Consequently  calls  must  be 
levied  alike,  as  to  time,  convenience,  and  amount,  and  every  other 
circumstance,  upon  every  shareholder.  In  Preston  v.  Grand  Col- 
lier Bock  Co.,^  nine  persons  had  subscribed  for  1000  shares  each 
under  special  circumstances  and  to  benefit  the  company,  and  after- 
wards they  made  a  declaration  that  they  held  these  shai-es  on 
trust  for  the  company.  Subsequently  the  company  in  public 
meeting  unanimously  resolved  that  these  shares  should  be  trans- 
ferred to  the  secretary,  and  calls  were  made  omitting  these  sub- 
scribers. Shadwell,  V.-C,  however,  on  bill  filed  by  one  of  the 
other  shareholders  to  render  these  nine  liable,  held  that  the  calls 
must  be  made  upon  them,  though  it  was  "  quite  obvious  that  no 
fraud  was  intended,  and  that  the  thing  really  meant  was  a  benefit 
to  all  the  subscribers— namely,  that  the  subscribers  should  get  the 
Act  of  Parliament  they  wished  for." 


'   Ward  V.  Siltingbouriu;,  Ji-c. ,  Uii.  Co 
9Ch.  488.  •       '     J        , 

'  Those  however  are  usually  cases  of 


Ultra  Vires  in  the  strict  sense. 
^  11  Sim.  326. 
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4.  Misuse  or  abuse  of  powers  of  government  to  the  special  and   W  Misuse  of 
particular  injury  of  particular  members. 

Members  in  their  private  capacity  may  demand  the  interference 
of  the  Courts  when  their  corporation,  or,  as  more  frequently 
happens,  the  governing  portion  thereof,  are  employing  powers, 
whether  of  management  or  otherwise,  vested  in  them  for  the 
general  good,  in  such  a  way  as  to  entail  special  detriment  on 
particular  individuals. 

Illustrations  of  this  principle  occur  in  connection  with  the 
transfer  of  shares.  The  directors  of  companies  have  not  impliedly 
any  discretion  as  to  refusing  to  register  a  transfer  of  shares  even  Refusal  to 
in  cases  where  the  proposed  transfer  would  be  contrary  to  the  shares. 
interests  of  the  shareholders.^  In  the  case  of  mercantile  corporations 
such  a  discretion  is  usually  conferred  on  them  by  the  constating 
instruments.  But  the  discretion  so  given  must  be  exercised  pro- 
perly— for  instance,  a  refusal  to  make  any  transfer  at  all  to  any- 
body will  not  be  reasonable,  and  the  Court  will  control  such  an 
improper  exercise  of  the  power .^  So  a  corporation  may  not  decline 
— acting  under  the  influence  of  the  majority — to  register  transfers 
merely  in  order  to  prevent  the  intended  transferees  from  voting  at 
a  contemplated  general  meeting.^ 

So  powers  of  making  bye-laws  and  of  disfranchising  must  be  Illegal  tlis- 
employed  in  a  proper  manner.  In  Adley  v.  Whitstahle  Co.*  a 
member  had  been,  in  pursuance  of  a  bye-law,  excluded  from  par- 
ticipation in  the  company's  profits,  but  Lord  Eldon,  holding  the 
exclusion  to  be  under  the  circumstances  not  only  uncalled  for  but 
unlawful,  decreed  that  the  plaintiff  should  upon  terms  be  restored 
to  his  original  rights. 

So  powers  to  forfeit  shares  and  the  like  must  be  put  in  force 
bond  fide,  sinS,  when  the  circumstances  require,  not  for  the  purpose 
of  punishing  or  damaging  a  shareholder.' 

SECTION  III. — PARTIES. 

SUB-SECTION  I. — PLAINTIFF. 

If  only  one  individual  be  aggrieved,  then  that  one  alone  will  be 
.  plaintiff  in  his  own  right." 

However,  many  of  the  cases  of  the  kind  now  in  consideration 

'  Re  Smith,  Knight,  &  Co.,  Weston's  ■"  19  Ves.  304,  1  Mer.  107. 

Case,  i  Ch.  20.  *  Hai-t  v.  Clarke,   6  D.  G.  M.  &  G., 

2  Robinson  v.  Chartered  Sank,  1  Eq.  232  ;  Stubbs  v.  Lister,  1  Y.  &  C.  Eq,  81  ; 

32.  Watson  v.  Bales,  23  Beav.  294  ;  amfc, 

^  Be-  Stranton  Iron,  &c.,   Co.,  16  Eq.  pp.  320-1. 

559.     See  generally  on  this  subject,  arete,  ''Stevens  v.   South    Devon  By.    Co., 

pp.  333-4.  9  Hare,  313 ;   Johnson  v.  LyttVs  Iron 

3  B  2 
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Plaintiff  suing    actually  or  potentially  affect  a  class  or  number  of  the  members.    In 
ToUit.''"  "^      such  instances  one  or  more  of  these  will  be  the  actor  or  actors,  the 
proceedings  being  instituted  by  him  or  them  on  behalf  of  all.^ 

How  to  express  this  common  interest  will  depend  on  the  circum- 
stances of  each  case.  In  Edwards  v.  Shrewsbury  &  Birmingham. 
Ry.  Co.?  the  plaintiff  sued  "  on  behalf  of  himself  and  all  other  the 
shareholders  in  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany, except  such  of  the  other  shareholders  of  the  said  company  as 
are  respectively  represented  by  those  shareholders  hereinafter 
named  as  defendants  hereto ; "  but  the  Vice-Chancellor,  though  he 
did  not  decide  this  point,  doubted  whether  this  described  with 
sufficient  clearness  and  precision  the  persons  on  whose  behalf  the 
suit  was  brought.  In  Bailey  v.  Birkenhead  By.  Go?  the  title  was 
"  on  behalf  of  himself  and  all  others  the  holders  of  shares  of  £31 
each  in  the  company,  except  such  (if  any)  of  the  defendants  as 
were  holders  of  such  shares."  Some  of  the  holders  of  the  £31 
shares  had  paid  their  calls  and  some  had  not,  and  the  Vice-Chan- 
cellor considered  the  bill  defective  as  to  parties  in  thus  suing  on 
behalf  of  all  such  holders  (it  being  alleged  that  the  calls  were 
made  for  an  improper  purpose)  and  in  not  sufficiently  alleging 
that  the  holders  of  the  other  shares  were  represented  by  the 
defendants.  In  Bagshaiu  y.  Eastern  Union  Ry.  Co.,*  the  suit  was 
"  on  behalf  of  himself  and  all  other  the  proprietors  of  scrip  cer- 
tificates for  perpetual  six  per  cent,  stock,  1849,  in  the  Eastern 
Union  Railway  Company,  who  should  come  in  and  seek  relief 
under  and  contribute  to  the  expenses  of  the  suit,  other  than 
and  except  the  eighteen  defendants."  It  was  objected  that,  as 
there  might  be  a  conflict  of  interests  between  the  paities  whom 
the  plaintiff  affected  to  represent,  the  suit  could  not  be  thus 
brought,  but  the  Vice-Chancellor  held  that  the  bill  was  properly 
framed. 
Where  some  of       In  the  above  cases  it  will  be  observed  that  though  many  persons 

the  class  are  rcxji-xi  i*  .  -, 

differently        ^^^""^  attected  by  the  acts  m  question,  they  were  not  necessarily 
affected.  affected  to  the  same  degree  or  even  in  the  same  way,  so  that  some 

of  them  might  even  have  approved  of  the  arrangements.  When- 
ever this  is  so  it  is  necessary  to  make  the  latter  parties  defendants, 
naming   one   or   more  amongst   them   as   representatives  of  the 

Agenq/,5  C.  D.  687.     Compavo  IlalJmos  786,  33  L.  J.  (Ch.)  93  ;  and  Carlisle  v. 

^.Fernie,  3  Ch.  \^'-  South  Eastern  Railway  Co.,  1  Mac.  &  G. 

^  In  Fawcettv.Laune,!  Dr.  kSm.  192,  689 
one  shareholder  was  not  allowed  to  sue  ^'jo  Beav.   433.      Similarly  in  Vetts 

on  helialf  &c    to  restrain  directors  from  v.  Norfolk  Rv.  Co.,  3  D.  G.  &  Sra.  293. 

SX^if^  ihL' wni    '''?^  ^'"^''"'^  '  ^'^^  '7  "^^«>  114-     Very  similar  in  Black 

,m.™  If  this  was  correct.  v.    Delaware,   i-c,   RR.   Co.,   24  N.  J. 

'  AD.\j.   k  fem.  537.     See    JViite  v.  Ea     455  •   and   fr^nfh  v     pw«   p^,    f/, 

Carmarthen,  c£r.,  Ry.   Co.,  1  H.  &  M.  8  Biatchf:  U1.  ^'        ' 
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others,  and  to  use  such  language  in  specifying  the  plaintiffs  as 
clearly  limits  them  to  the  parties  complaining.^ 

In  every  suit  of  this  kind  the  persons  upon  whose  behalf  it  is 
brought  must  be  necessarily  interested  in  obtaining  the  relief 
sought,  modo  ac  forma ;  none  having  conflicting  claims  can  be 
joined  with  them  ;^  while  the  defendants  will  include  actually  or 
by  representation  all  the  opposing  interests.  Thus  in  Ward  v. 
Sittingbmirne  Ry.  Oo.^  the  bill  was  "  on  behalf  of  all  the  creditors 
and  shareholders,"  but  as  the  interests  of  the  ordinary  and  prefe- 
rential shareholders  were  totally  opposed,  a  demurrer  ore  tenths 
was  allowed,  without  costs. 

Sometimes  the  wrong  is  by  its  very  nature  a  wrong  to  a  definite  Wrong  to  a 
class,  or  to  a  group  of  shareholders  bearing  a  particular  description 
— for  instance,  when  a  company  is  doing  or  about  to  do  acts  in 
derogation  of  the  rights  of  its  preference  shareholders.  In  such 
case,  evidently  one  member  of  the  class  or  group  may  represent 
the  others,  and  there  will  be  none  to  oppose.  Thus  in  Henry  v. 
Great  Northern  Ry.  Co.*  the  suit  was  by  the  plaintiffs  "  on  behalf 
of  themselves  and  all  others  the  holders  of  preference  stock  in  the 
Great  Northern  Kailway  Company."  So  in  Goates  v.  Nottingham 
W'works  Go.,^  it  was  by  one  person  "  on  behalf  of  himself  and  all 
others  the  holders  of  shares  in  the  Nottingham  Waterworks 
Company,  created  previously  to  the  12th  May,  1854,  or  issued  in 
lieu  of  shares  so  created,  except  the  defendants." 

301.  The  plaintiff  must  not  himself  be  personally  incompetent 
to  sue. 

Whenever  the  wrong  of  the  above  description  is  to  a  class,  any  Where  the 
member  of  the  class  may  sue,  although  he  stand  alone  in  his  com-  ^j^^g*'  s  n  s 
plaint,  and  although  some  even  take  a  contrary  view,  but  in  this 
latter  case  they  must  be  represented  among  the  defendants.'' 

However,  if  the  actual  plaintiff  on  the  record  be  himself  at  the 
commencement  of  the  action  precluded  from  suing,  he  cannot  sub- 
sequently acquire  a  sufficient  title;''  nor  can  the  proceedings  be, 
as  it  were,  revived  and  continued  by  others  in  the  same  position, 
and  desirous  to  continue  them.  "As  on  the  one  hand  a  plaintiff 
who  has  a  'right  to  complain  of  an  act  done  to  a  numerous  society, 

1  As  in  Kent  v.  Jackson,  2  D.   G.  M.  ^  9  ch.  488. 

&  G.  49 ;   and  CraTner  r.  Bird,   6  Eq.  ■•  4  K.  &  J.  1 ;  1  D.  G.  &  J.  606  and 

143.     See  Williams  v.  Salmond,  2  Z.  &  27  L.  J.  (Ch.)  1  ;  Carry  v.  Londonderry 

J.  463.  and  Ennislcillen  Ry.  Co.,  29  Beav.'263. 

2  See  Jones  v.  Garcia  Del  Bio,  T.  &  R.  *  30  Beav.  86. 

297,    300 ;    Weale    v.     West   Middlesex  ^  See  cases  on  p.  722. 

W'loorks,  1  J.  &  W.  358,  370  ;'  Carlisle  1  See   Godfrey  v.     TmUr,    33  Beav. 

V.  Smith  Eastern  Ry.  Co.,  1  Mac.   &  G.  280,  and  cases  cited  ;  Evans  v.  Bagshaw, 

689  ;  Thomas  v.  JBobler,  4  D.   G.  F.  &  5  Ch.  340,  and  similar  cases. 

J.  199  ;  Halloios  v.  Fernie,  3  Ch.  467. 
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A  suit  cannot 
thus  be 
brought  for 
a  •wrong 
peculiar  to 
the  plaintiff. 


The  plaintiff 
may  not  pray 
alternative 
relief. 

Sweny  v. 
Smith. 


of  which  he  is  a  member,  is  entitled  effectually  to  sue  ou  behalf  of 
himself  and  all  others  similarly  interested,  though  no  other  may 
wish  to  sue,  so  although  there  are  a  hundred  who  wish  to  institute 
a  suit  and  are  entitled  to  sue,  still  if  they  sue  by  a  plaintiff  only 
who  has  personally  precluded  himself  from  suing,  that  suit  cannot 
proceed."  ^ 

It  must  be  clearly  borne  in  mind  that  it  is  only  when  the  wrong 
is  actually  or  potentially  to  a  class  that  a  shareholder  can  thus  sue 
on  behalf  of  himself  and  others,  the  "others"  being  either  some 
particular  group  of  members  or  the  whole  of  them,  according  as  a 
portion  or  the  whole  are  in  exactly  the  same  position  and  interest 
as  himself.  It  is  by  no  means  clearly  established  what  will  con- 
stitute such  a  community  of  interest.  Thus  with  regard  to  a 
number  of  persons  induced  by  the  same  fraud  to  become  share- 
holders in  existing  companies  or  subscribers  to  inchoate  com- 
panies, it  was  decided  in  Croskey  v.  Banh  of  Wales,"  that  a  bill 
will  not  lie  by  one  subscriber  on  behalf  of  himself  and  others  to 
obtain  a  return  of  their  subscriptions  ;  while  in  Alachride  v. 
Lindsay,^  the  exact  contrary  was  determined — it  being  there  held 
that  a  shareholder  induced  by  the  fraudulent  representations  of 
the  directors  of  a  company  to  become  a  member  could  not  sue,  in 
his  own  name  and  sole  rights  merely,  the  company  and  the 
directors  for  a  rescission  of  his  contract  and  the  necessary  incidental 
relief,  but  must  make  the  others  who  had  been  similarly  defrauded 
parties  to  his  suit. 

So  also  a  claim  may  not  have  a  double  aspect — it  may  not  pray 
relief  on  behalf  of  the  plaintiff  and  the  others  in  the  same  interest, 
or  failing  that,  on  behalf  of  the  plaintiff  alone.*  But  in  Sumy  v! 
Smith,^  an  objection  of  this  kind  was  overruled.  The  plaintiff  was 
a  shareholder  in  a  company  whose  shares  had  been  forfeited,  as  he 
contended,  improperly.  He  filed  his  biU  "  on  behalf,  &c.,"  first  to 
be  relieved  from  the  forfeiture,  and  secondly  to  set  aside  a  contract 
entered  into  by  his  company  for  the  purchase  of  certain  patents 
Romilly,  M.  R.,  overruled  the  objection  of  multifariousness,  mainly 
upon  the  ground  that  the  suit  raised  the  question  first  as  to  the 
forfeiture  and  that  till  this  had  been  determined,  it  could  not  be 


'  Burt  V.  British  Xation  Life  Ass 
Assoc,  4  D.  G.  &  J.  158,  174,  lis  L.  J. 
(Ch.)  731.  Compare  Soarth  \.  Oliad- 
wiii;  14  Jur.  300 ;  and  see  JFhite  v. 
Carmarthtii,  tfcc,  Jiy.  Co.,  1  H.  &  M 
786. 

•-  4  Giff.  314,9  Jur.  N.  S.  595;  sue 
Bcec/iiiigv.  Lloijd,  3  Drew.  227. 

•■'  y  llaie,  574.  Similarly  decided  in 
SaldoiL    V.    CoiinrH,   10   Sim.    08  ;  but 


these  cases  must  be  now  considered  oyer- 
raled  by  Hallows  v.  Fernie,  3  Ch.  467 : 
Kisch  V.  Venctiida  Ily.  Co.,  L.  R.  2 
H.  L.  99 ;  and  Smith  y.  Reese  River 
Mining  Co.,  L.  R.  4  H.  L.  64.  See 
also  J/c«i«- V.  Hooper's  TelegraphWorls, 
9  Ch.  350. 

,  '  Tlwiw  V.  Hoblcr,  8  Jur.  N.':s.  125 
4  D.  G.  F.  &  J.  199. 
*  7  Eq.  ii-2i. 
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decided  whether  or  not  the  plaintiff  was  entitled  to  raise  the 
other  question. 

Having  regard  to  the  decision  iu  Mutter  v.  Eastern  &  Mid.  Ry. 
Co.}  it  may  perhaps  be  considered  doubtful  whetlier  it  is  any 
objection  that  the  plaintiff,  in  an  action  of  the  kind  and  for  the  pur- 
pose now  in  consideration  (i.e.,  not  in  respect  of  an  Ultra  Vires 
matter),  is  in  reality  suing  at  the  instigation  and  as  the  nominee 
of  outsiders  and  third  parties,  and  not  bond  fide  on  his  own  behalf 
and  to  protect  his  own  interests.  The  Court  of  Appeal,  however, 
distinguished  that  case  (where  the  plaintiff  was  suing  sivipliciter 
in  his  own  right)  from  the  previous  cases,  where  such  an  objection 
was  taken  to  the  suit  and  allowed,  on  the  express  ground  that  in 
such  previous  cases  the  plaintiff  was  suing  on  behalf  of  himself 
and  others.  ["  The  plaintiff]  therefore  has  the  rights,  whatever 
they  may  be,  of  a  shareholder  and  a  debenture  stockholder,  and 
whether  he  is  trustee  for  other  people  we  cannot  inquire.  I 
agree  ....  that  the  plaintiff  is  not  on  that  ground  debarred 
from  insisting  on  his  legal  rights.  The  authorities  relied  upon 
....  were  cases  in  which  a  nominee  of  a  rival  company  not  only 
had  taken  shares  for  the  purposes  of  a  rival  company,  but  assumed 
to  have  a  common  interest  with  all  the  other  shareholders,  and  to 
represent  them  in  a  suit  which  he  instituted  in  his  own  name  on 
behalf  of  himself  and  them.  It  has  been  held  that  in  a  suit  of 
that  kind,  if  a  person  does  not  really  represent  the  interest  of 
those  whom  he  purports  to  represent,  exception  may  be  taken  to 
him  personally,  and  relief  be  denied  bitn  which  would  be  afforded 
if  it  were  true  that  he  represented  those  whom  he  affects  to 
represent  in  that  form  of  action."  ^  The  result  would  seem  to  be, 
and  it  is  submitted  that  the  conclusions  already^  formulated  with 
respect  to  the  position  of  a  plaintiff  suing  in  respect  of  an  Ultra 
Vires  transaction  apply  equally  to  a  plaintiff  suing  in  respect  of 
the  matters  considered  in  this  chapter ;  subject  to  this  observation, 
viz.  (1),  that  in  case  of  Ultra  Vires  transactions  the  plaintiff  can 
always  sue  in  his  own  name,  whereas  (2)  if  he  complains  of  matters 
such  as  are  considered  in  this  chapter,  he  must  usually — indeed 
always,  except  when  the  matter  complained  of  concerns  him  alone 
• — sue  on  behalf  of  himself  and  others. 

1  38  0.  D.  92.  3  Ante,  pp.  719-721. 

=  38  C.  D.  104. 
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SUB- SECTION   II. — DEFENDANTS. 

Defendants.  SOU.  Among  the  defendants  must  appear  personally  or  by 

representation  all  the  parties  concerned  in  objecting 
to  the  suit.^ 

Consequently  there  must  be  joined  in  the  first  place,  the 
corporation  itself:  secondly,  the  governing  body,  or  at  least  those 
of  them  who  are  implicated  in  the  objectionable  proceedings,  they 
being  excepted  from  the  description  of  the  plaintiffs,^  when  it  is 
the  governing  body  and  not  the  corporation  itself  in  general  meet- 
ing who  are  directing  the  proceedings  :  thirdly,  representatives  of 
other  sections,  if  any,  of  the  members  who  favour  the  proceedings 
in  question  :  ^  fourthly,  representatives  of  that  portion  of  the  class 
suing  which,  if  any,  similarly  favour  the  said  proceedings,  that 
portion  being  by  proper  words  also  expressly  excepted  from  the 
description  of  the  plaintiffs  :  ^  lastly,  the  third  parties,  if  any,  who 
are  implicated  or  interested  in  the  proceedings,  and  who  conse- 
quently will  be  affected  by  any  order  made  in  the  plaintiff's 
favour. 

SECTION  IV. — RELIEF  SOUGHT. 

The  exact  nature  of  the  relief  asked  for  will  of  course  vary  with 
the  circumstances,  but  the  general  principles  will  be  those  already 
indicated  with  respect  to  actions  relating  to  matters  Ultra  Vires 
in  the  strict  sense.* 

'  Ante,  pp.  721-3 ;  compare  Fraser  v.  '  Kent  v.  Jackson,  2  D.   G.  M.  &  G. 

Coojjer  Eall  cb  Co.,  21  C.J).  718.  49;    JFard  v.    SiUingboiirnc   Ry.    Co., 

-  Because  the  governing  body  are  the  9  Ch.  48S  ;   and  the  cases  cited,  ante, 

persons  to  be  affected  by  the  decree  in  pp.   722,  740-1.     As  to  representation, 

the  iir&t  instance.     See,  however,  ante,  see  Eiiles  of  the  Supreme  Court,  Order  16, 

p.  723,  especially  Windi.  v.  Birkenhead,  Knle  9. 

cC'C,  Ky.  Co.,  5  D.  G.  &  Sm.  562.  ■>  See  ante,  p.  723. 


CHAPTER  III. 

JLCTIONS  AGAINST  A  GOVERNING  BODY. 

1.  By  a  Corporation  itself. 

The  position  of  governing  bodies  and  their  liabilities  have  been  l.  Actions  by 
considered  at  length.^  If  and  so  far  as  they  may,  by  themselves  or  ""''P'"'^  '™^- 
others,  do  or  concur  in  transactions  which,  whether  as  being  Ultra 
Vires  or  on  any  other  ground,  involve  them  in  liability  to  their 
corporation,  their  liability  will  be  enforced  by  action  in  the  ordi- 
nary way  or  by  summary  proceedings  in  a  winding  up.  There 
will  be  nothing  special  about  any  such  actions  or  other  proceedings 
■ — the  main  question  always  will  be  as  to  the  alleged  liability  and 
the  extent  of  it. 

2,    When  Corporators  are  suing. 
Here  the  form  of  the  action,  and  indeed  the  right  of  suit  itself,  ^'  ^''^^°^^  ^y 

.,,.,,  ,  ,  T     •  ■  1      t  members. 

Will  mamly  depend  upon  the  preliminary  question,  whether  or  not 
the  matter  complained  of  is,  (1)  Ultra  Vires,  or,  (2)  if  Intra  Vires, 
comes  within  one  of  the  exceptions  considered  in  the  last  chapter. 
If  either  the  one  or  the  other,  then  the  aggrieved  party  may  sue 
even  though  the  corporation  itself  were  so  acting  wrongly. 

But,  suppose  it  is  neither.     Suppose,  that  the  governing  body  I-  pireotors 
are  simply  exceeding  their  special   powers,  but  are  acting  with  Tona^f^s  but 
bona  Udes  and  within  the  corporate  powers  ;  or  that  they  are  not  irregularly. 
acting  with  due  regard  to  forms  and  regulations.     In  such  case  it 
is  suggested  that  the  principle  set  forth  in  Foss  v.  Harbottle  and 
Gray  v.  Lewis^  applies,  and   that    consequently  no   individual 
corporator  can  sue.     There  are,  however,  considerations  against 
such  a  conclusion.     Persons  are  entitled  to  have  their  affairs  con- 
ducted with  due  order  and  regularity.     It  cannot  be  said  that  they 
are  so  conducted  when  their  agents  appointed  with  special  powers 
and  for  certain  purposes  are  permitted  by  the  general  body  to 
misuse  those  powers  and  to  devote  them  to  other  purposes.     If 
this  contention  be  supported,  if  this  claim  of  corporators  be  based 
on  a  right  legal  or  equitable,  it  follows  that  the  principle  of  non- 
interference by  the  Courts  in  corporate  internal  affairs  does  not 

I  See  ante,   part  iy.    chap,   v.,   and  ^  See  ante,  pp.  726,  and  714,  729. 

part  V.  chap.  iii. 
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apply,  and  that  a  corporator  will  be  entitled  to  relief  if  he  comes 
to  the  Courts  asking  that  his  governing  body  shall  proceed  with 
proper  regularity  and  keep  within  their  powers.^ 

There  is  this  further  consideration— if  a  governing  body  does 
not  act  with  due  regularity,  it  may  be  that  they  will  neither  bind 
their  corporation  to  third  parties  nor  third  parties  to  the  corpora- 
tion. The  consequences  may  be  very  serious,  for  instance,  what 
purported  to  be  an  allotment  of  shares  may  turn  out  invalid.^ 

There  is,  another  class  of  cases — those,  which  involve  fraud. 
Directors  by  fraud,  active  or  passive,  mis-manage  the  corporate 
enterprise  and  dissipate  its  funds — can  an  individual  corporator 
proceed  directly  against  them  for  so  acting  ?  The  rule  of  Foss  v. 
Harbottle  pushed  to  its  literal  extreme,  will  apply  here  also,  when- 
ever that  which  constitutes  the  fraud  is  not  Ultra  Vires.  It  seems 
to  have  been  assumed  in  many  of  the  decisions,  that  if  the  fraud 
affect  the  coi'poration,  the  whole  body  of  members  equally,  it  is 
competent  for  it  and  them  to  affirm  and  condone  it,  at  least  when 
the  corporate  officials  have  not  themselves  benefited,  and  thereby 
of  course  to  prevent  any  one  or  more  members  from  contesting  it 
in  the  legal  tribunals.  But  there  is  a  strong  contrary  argument. 
'  First,  it  is  fully  established  that  the  Courts  will  relieve  any 
member  or  class  of  members  complaining  of  a  fraud  on  him  or 
them  specially.  Secondly,  it  is  clear  that  the  object  of  all  com- 
mercial corporations  is  the  attainment  of  profit  or  emolument  for 
the  individual  corporators ;  and  it  seems  established  that  each 
corporator  has  such  an  individual  interest  or  right  ^  in  the  corpo- 
rate welfare  and  assets,  that  he  may  call  upon  the  Courts  to 
protect  such  interest  or  right  whenever  anything  is  being  done 
which  admittedly  will  damnify  and  depreciate  such  welfare  or 
assets,  and  by  consequence  his  interest  and  right  therein.  This 
being  so,  it  apparently  follows  and  it  is  submitted  that  in  every 
case  of  fraudulent  conduct  on  the  part  of  corporate  officials  with 
respect  to  the  corporate  enterprise  or  assets — whether  the  result 
thereof  be  to  prejudice  the  whole  body  of  members  alike,  or  some 
of  them  only,  and  whether  the  officials  have  or  have  not  been 
personally  benefited— a  right  of  action  arises  in  favour  of  each 
corporator,  enforceable  before  the  ordinary  tribunals,  to  put  a  stop 
to  further  conduct  of  this  kind,  and  to  recover  compensation  for 
past  misdeeds.'' 

If,  however,  the  matter  complained  of,  even  though  alleged  to 
be  fraudulent  on  the  part  of  officials,  really  concerns  the  corpora- 


'  Ontid  y.    Viiilal   Kingdom  Switch- 
hack  Rys.  Co.,  40  C.  U.  135. 
"  Ik  Iloiner  Gold  Mines,  'M  V.  D.  546. 


^  See  mUe,  pp.  731-2 
*  Ibid. 
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tion  as  such,  not  the  individual  members,  it  is  the  corporation, 
not  the  members,  who  can  sue.^ 

Next  are  the  cases  of  negligence.  Here  the  considerations  are  Negligence, 
very  dififerent.  Fraud  is  not,  but  negligence  is,  almost  necessarily 
incident  to  the  conduct  of  human  affairs.  Consequently  it  will 
scarcely  be  contended  that  a  corporator  has  a  right  that  the  cor- 
porate officials  shall  never  commit  negligence.  Probably  he  may 
require  that  they  shall  not  be  wilfully  so  ;  and  possibly  also  that 
the  corporation  shall  remove  them  for  persistent  negligence. 
Farther  than  this,  even  if  so  far,  he  will  not  be  entitled  either  in 
equity  or  at  law.  As  to  the  jurisdiction  in  equity,  the  modern  case 
of  Gray  v.  Leiuis^  may  be  taken  as  an  explicit  decision  that  mere 
negligence  or  malfeasance  by  officials,  questions  of  fraud  or  Ultra 
Vires  apart,  will  not  entitle  a  corporator  complaining  thereof  to 
sue  the  wrong-doers  if  the  corporation  refuses.  What  holds  in 
the  case  of  Courts  of  equity,  where  frequently  the  corporators  are 
treated  as  distinct  from  the  corporation,  will  hold  a  fortiori  at 
law,  where  they  are  always  merged  in,  and  never  considered 
distinct  from  their  corporation. 

2.  Persons  not  nvemhers  of  the  Corporation. 
Here  the  actions  which  may  be   instituted,  and  the  form  of  Actions  by 

1  .  .,,..,,  ...  .        non-members. 

those  actions,  will  mainly  depend  upon  the  considerations  to  be 
deduced  from  the  official  position  and  the  duties  of  the  governing 
body  as  already  examined.^  Ordinarily  the  liability  of  an  agent  in 
respect  of  contracts  is  determined  by  the  questions — (1)  in  case  of 
contracts  and  similar  engagements,  whether  or  not  in  the  trans- 
action in  question  he  acted  as  agent ;  and,  further,  whether  or  not, 
if  he  were  clearly  an  agent,  he  was  guilty  of  fraud  or  misrepresen- 
tation ;  *  or  gave  expressly  or  impliedly  by  his  conduct  any 
warranty  which  has  been  broken :  ^  while  (2)  in  case  of  torts,  as  the 
actual  wrong-doer  is  always  liable  to  the  injured  party,  a  corporate 
official  directing  a  tort,  is  under  personal  responsibility.*  But 
whether  these  principles  apply  without  qualification  to  Ultra  Vires 
proceedings  as  such  is  undecided.  If  and  so  far  as  there  is  a 
liability  in  respect  of  such  proceedings,  the  action  to  enforce  such 
liability  will  be  analogous  in  form,  as  to  parties,  and  as  to  relief 
sought,  to  actions  which  would  be  instituted  under  analogous 
circumstances  on  account  of  matters  not  involving  any  question  of 
Ultra  Vires. 

1  Gray  v.  Lewis,  8  Ch.  1035 ;  Orr  v.  *  See  cmte,  p.  670. 

Glasgow,  &c.  Ry.  Co.,  3  Macq.  799.  *  Ante,  pp.  662-8. 

"  Ante,  p.  745.  «  See  pp.  668-670. 
'  Fart  iv.  chap,  v.,  and  part  v.  chap.iii. 


CHAPTER    IV. 


1.  Torts. 


2.  Acts,  &c., 
not  in  the 
nature  of 
torts. 


1.  Creditors. 


ACTIONS     BY    THIRD     PARTIES     IN     RESPECT     OF     ULTRA     VIRES 

PROCEEDINGS. 

These  proceedings  must  be  discriminated  and  dealt  with 
separately  according  as  they  do  or  do  not  result  in  matters  which 
are  torts,  or  in  the  nature  of  torts,  to  persons  not  members  of  the 
corporation  concerned. 

1.  When  a  corporation  exceeds  its  powers,  and  thereby  does  an 
act  which  damages,  and  is  in  the  nature  of  a  tort  to,  a  third  party. 

Upon  this  point  little  need  be  said.  The  whole  of  the  law,  in  so 
far  as  the  present  subject  is  concerned,  may  be  summed  up  in  the 
two  statements — first,  that  as  no  "*  person  can  institute  legal  pro- 
ceedings on  account  of  wrongful  acts,  however  great  their  detriment 
to  the  public  or  to  others  than  himself,  whether  to  obtain  damages 
from  them  or  to  restrain  their  repetition,  unless  he  has  been  per- 
sonally— and  in  the  case  of  public  torts,  specially — damnified,  so 
neither  can  he  do  so  if  the  wrongful  acts  which  are  complained  of 
are  Ultra  Vires  of  a  corporation :  secondly,  if  on  the  other  hand  a 
private  person  be  specially  damnified  by  such  acts  he  may  in  every 
case  sue  for  damages  or  to  restrain  them,  and  that  although  the 
matter  complained  of  would  not  have  been  a  tort  if  done  by  an 
ordinary  citizen.  In  a  word,  torts  committed  by  corporations 
stand,  as  regards  legal  proceedings  by  aggrieved  parties  in  respect 
thereof,  in  exactly  the  same  position  as  torts  by  private  persons, 
with  the  single  qualification  arising  from  the  doctrine  of  Ultra 
Vires,  that  every  act  directed  or  concurred  in  by  a  corporation  in 
excess  of  its  powers  -  will,  if  it  causes  harm  to  any  third  party,  be 
a  tort,  and  give  to  such  party  a  right  of  action,^ 

2.  When  Ultra  Vires  proceedings,  not  resulting  in  torts,  affect 
third  parties. 

Here  the  third  party  may  stand  in  various  positions  with  regard 
to  the  corporation. 

First,  he  may  be  a  creditor,  and  his  contract  may  give  him  an 

C.  D.  275-6. 

'  Compare  generally  on  this  subject 
the  remarks  in  chapter  v,  where  is  con- 
sidered the  position  of  an  outsider  as  one 
ot  the  general  public. 


'  Soo  post,  pp.  751-2. 

^  Or  in  excess  of  its  limited  capacity 
(see  ante,  pp.  111-4,  &c.)  to  deal  with  its 
lands  see  }\'orton  v.  X.  iD  N.  IF.  Jty.  Co., 
U  C.  D.  623,  per  Maliiis,  V.-C.  ;  and  13 
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interest  or  right  more  or  less  definite  in  the  assets  of  the  corpora- 
tion so  as  to  constitute  him  in  a  manner  a  member  thereof.  This 
was  so  in  Kearns  v.  Leaf}  where  the  plaintiff  was  a  policy-holder  Poliey-holder. 
by  whose  policy  the  funds  of  a  company  were  made  liable  to  pay 
the  sum  insured  and  certain  sharesof  profit  by  way  of  bonus.  He 
was  held  by  Page- Wood,  V.-C,  entitled  to  an  injunction  to  restrain 
the  company  from  transferring  its  business  and  assets  to  another 
company,  contrary  to  the  provisions  of  the  deed  of  settlement,  and 
without  making  provisions  out  of  its  own  assets  for  payment  of  the 
plaintiffs  policy. 

On  the   other  hand  the  same  judge  when  Lord  Chancellor,  Simple 
decided   that  a   simple  contract  creditor  of  a  company  cannot  creditor, 
sustain  a  bill  to  restrain  the  company  from  dealing  with  their 
.assets  as  they  please,  on  the  ground  that  they  are  diminishing 
the  fund  for  payment  of  his  debt.^ 

Another  case  of  this  kind  may  be  mentioned,  Trevillian  v. 
Mayor,  &c.,  of  Exeter.^  Here  the  defendants,  a  municipal  corpora- 
tion, in  order  to  complete  a  canal,  had  raised  money  by  mortgage 
of  the  canal  and  of  other  property.  They  obtained  an  Act,  Mortgagee. 
enabling  them  to  borrow  money,  to  complete  the  canal,  by  mort- 
gage of  the  canal  and  tolls.  They  applied  part  of  the  money  raised 
under  the  Act  in  paying  off  the  former  mortgages.  On  a  bill  being 
filed  by  one  of  the  statutory  mortgagees,  the  Lords  Justices  held, 
overruling  a  decision  of  one  of  the  Vice-Chancellors,  that  the  cor- 
poration had  no  authority  to  pay  off  the  former  mortgages  out  of 
the  money  raised  under  the  Act ;  that  the  corporation  was  liable 
to  repay  to  the  statutory  mortgagees  the  money  so  applied  ;  that 
the  statutory  mortgagees  had  a  lien  on  the  corporation  estates, 
other  than  the  canal,  included  in  the  former  mortgages  to  the 
amount  of  the  money  so  applied ;  and  that  as  between  the  statu- 
tory mortgagees  and  the  corporation,  the  estates  of  the  corporation, 
other  than  the  canal,  included  in  the  former  mortgages,  con- 
stituted the  primary  fund  for  the  payment  of  the  money  so  declared 
due  to  them. 

Secondly.  Another  class  of  examples  where  non-members  may  2.  Persons 
be  entitled  to  sue  to  prevent  Ultra  Vires  proceedings  on  the  ground  "''°  f*™  , 
of  a  contractual  relationship  between  them  and  the  corporation,  property  to 
arises  in  those  cases  where  a  person  has  transferred  property  to  a  for^definur 
corporation  to  be  used  only  in  certain  ways  or  for  certain  purposes.  Purposes. 

These   have   already  been  examined ;    and  the  general  result 

1  1  H.  &  M.  681.  Compare  Sort's  ^  5  d_  g  jj  ^  q  g2j,  .  24  l.  J. 
Case,  1  C.  D.  307  ;  Dowse's  Case,  3  C.  D.  (Ch.)  157.  Compare  Southampton  Dock 
385.     See  ante,  p.  527.  Co.   v.   SouthMmpton    Harbour   &  Pier 

2  Mills  V.    Norfhem  By.   of  Buenos  Board,  14  Eq.  595  ;  ante,  p.  176. 
Ayres  Co.,  5  Ch.  621. 
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seems  to  be  that  the  person  so  transferring  is  entitled  to  prevent 
proceedings  by  the  corporation,  whether  Ultra  Vires  or  not,  when- 
ever he  has  reserved  to  himself  certain  rights  with  respect  to  such 
property  which  the  corporation  is  infringing ;  but  only  in  such 
cases.i 

There  may,  however,  be  circumstances  where  a  contract  of  this 
kind  will  cause  him  peculiar  damage,  and  so  entitle  him  to  sue. 
Thus  in  Hinckley  v.  Gildersleeve,^  where  a  canal  corporation  had 
leased  its  canal,  the  plaintiffs,  the  owners  of  a  steamboat,  were 
held  entitled  as  one  of  the  public  specially  affected  by  the  lease  to 
maintain  a  bill  to  have  it  declared  void. 

If,  however,  a  non-member  does  not  bring  himself  within  one  of 
the  above  exceptions — if  he  is  purely  an  outsider  and  no  contract 
made  with  him,  no  right  belonging  to  him,''  is  infringed — then  he, 
cannot  come  before  the  Courts  to  put  a  stop  to  Ultra  Vires  pro- 
ceedings, even  though  in  point  of  fact  he  is  suffering  undeniable 
pecuniary  damage  thereby.* 

3.  Third  parties,  that  is  non-members  of  corporations,  may  have 
entered  into  Ultra  Vires  contracts.  What  will  be  their  position 
and  rights  in  such  cases  has  been  already  considered. ^  The 
actions  and  other  proceedings  which  they  may  prosecute  to 
enforce  their  rights  and  claims  are  shortly  indicated,  2^ost,  in 
chapter  Vll. 

'  See  ante,  pp.  92-109.  and  per  Alderson,  B.  in  Lee  v.  Milner, 

2  19  Grant  (Upp.   Can.   Chan.   1872)  2  Y.  &  0.  Ex.  618. 

218  ;  post,  p.  762,  n.  2.  *  See,  for  example,  Pudsey  Coal  Gas 

^  As  to  this  see  per  Eldon,  L.  C.   in  Co.  v.    Carp,  of  Bradford,   15  Eq.   167  ; 

Mayor,  &c.,  of  King's  Lynn  v.  Pemberton,  London  Assoc,  of  SJiipoxcneis  v.  London  •{■ 

1  Sw.  244,  250  ;  and  Blakemore  v.  Gla-  India  Docks,  1892,  3  Ch.  242. 

morganshire  Canal  Co.,  1  M.  &  K.  164  ;  *  Ante,  pp.  652-6. 
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SECTION  I. — WHEN  THE  ATTORNEY-GENERAL  MUST  BE  A  PARTY. 

302.  No  person  may  institute  proceedings  with   respect  to  A  private 

wrongful  acts,  which  if  of  a  private  natu-re  are  not  gurfOT-T""" 

wrongs  to  himself,  and  if  of  a  public  nature  do  not  public  wrong, 
specially  affect  himself. 

It  is  unnecessary  tocite  authorities  to  prove  that  the  plaintiff  in 
an  action  with  respect  to  a  private  tort  must  be  the  person  actually 
damnified. 

As  to  public  torts  the  proposition,  subject  perhaps  to  the  quali- 
fications contained  in  the  next  two  rules  holds  without  exception. 
It  holds  equally  with  regard  to  bodies  of  a  public  or  quasi-public 
nature,  and  having  to  fulfil  public  functions,  as  to  private  individuals. 
These  bodies  have  only  the  defined  and  limited  rights  given  them 
by  statute  or  common  law,  and  therefore  if  any  particular  wrong 
be  not  a  wrong  to  the  interests  which  they  are  created  to  protect, 
and  with  respect  to  which  they  are  empowered  to  apply  to  the 
Courts,  they  cannot  sue,  whether  in  Equity  or  at  Common  Law,  to 
prevent  or  punish  such  act.  Of  course  such  bodies  are  entitled  to 
not  less  protection  than  private  persons,  and  their  rights  and 
powers  will  be  construed  liberally.^ 

Thus  in  Vestry  of  Bermondsey  v.  Brown,^  it  was  held  that  the  Right  of  way. 
vestry  of  a  parish  could  not  maintain  a  suit  to  restrain  an  obstruc- 
tion to  a  public  right  of  way  except  as  relators  in  an  information 
by  the  Attorney-General. 

So  Mayor,  do.  of  Eaxter  v.  Earl  of  Devon  ^  shows  that  a  muni- 
cipal corporation  may  not  be  entitled  to  an  injunction  to  restrain 

1  Grossman  v.  Bristol  &  Sovili  Wales  Oracey,  36  C.  D.  593.  But  see  Nun- 
Union  By.  Co.,  1  H.  &  M,  531  ;  and  eaton  Local  Board  v.  General  Sewage  Co., 
compare  Town  of  GueVph  v.  Canada  Co.,       20  Eq.  127. 

post,  p.  753.  ^  10  Eq.  232. 

2  1  Eq.  204  ;   Wallasey  Local  Board  v. 
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Pier  in  a  river,  the  erection  of  a  pier  admitted  to  be  a  public  nuisance.  This  was 
a  strong  case,  for  the  corporation  were  by  statute  actually  em- 
powered to  remove  obstructions  to  the  navigation  of  the  river  Exe, 
in  which  the  pier  in  question  had  been  erected,  upon  paying  com- 
pensation to  the  owners  of  the  soil. 

303.  In  all  such  cases  the  Attorney-General  ought  to  be  the 
actor ;  but  if  he  refuses  he  may  be  made  a  defendant 
semhle. 


The  Attorney- 
General  may 
be  made 
defendant. 


Where  there 
is  a  distinct 
private  injury. 


As  has  been  said,  the  Attorney- General  must  always  be  a  party 
when  the  matter  is  one  affecting  the  public  generally,  and  not  any 
one  person  in  particular ;  but  if  he  refuses  to  be  plaintiff  either 
ex  officio,  or  at  the  relationship  of  persons  complaining,  the  parties 
applying  to  the  Court  must  make  him  a  defendant.^ 

304.  But  if  there  is  a  distinct  private  injury  ^  separable  from 
the  wrong  to  the  public,  the  private  individual  specially 
affected  may  sue  for  his  own  protection  without  makino- 
the  Attorney-General  a  partj'. 

While  on  the  one  side  it  seems  quite  clear  that  if  the  acts  com- 
plained of  affect  private  individuals  only  as  being  members  of  the 
public,  or  are  of  such  a  kind  that  no  judgment  can  be  given,  no 
relief  rendered,  without  incidentally  bringing  into  question  public 
rights,  the  Attorney-General  must  be  joined ;  yet  on  the  other 
side  if  the  private  damage  and  the  rights  relating  thereto  can  be 
separated  from  the  public  matters,  a  purely  private  suit  may  be 
instituted. 

In  Spencer  v.  London  &  Birm.  Ry.  Co.^  the  plaintiff  as  tenant 
of  a  house  in  Granby  Mews  filed  a  bill  to  restrain  the  defendant 
from  stopping  up  the  access  thereto  from  Hampstead  Road ;  the 
defendant  demurred  on  the  ground  that  it  was  a  public  nuisance ; 
but  Shadwell,  V.-G,  overruled  the  demurrer. 

Similarly  in  Cook  v.  Mayor,  &c.,  of  Bath,*  where  the  facts  were 
very  analogous,  Malins,  V.-C,  decided  that  the  plaintiff  having 
suffered  a  particular  injury  from  the  obstruction  of  a  public  way 
was  entitled  to  an  injunction,  and  that  the  Attorney-General  need 
not  be  a  party  to  his  suit. 


'  Lang  v.  Fimcs,  S  Jar.  (N.  S.)  525  ; 
Att.-Gen.  v.  TormUo  S/nrl  Hi/.  Co.,  14 
Crant  (Upp.  Can.  Chy.  1868),  673 ; 
Temple  V.  Flou-cr,  4]  L.  J.  (Vh.)  604  ; 
Armstrong  v.  Clmrch  Soc.  of  Tirrwito, 
mUe,  p.  716,  n.  5  ;  JJinckhy  v.  Gilder- 
uleeve,  19  Grant  (Upp.  Can,  Chy.  1872), 
212. 

^  Or  an  infringement  of  a  right 
thongh  vested  in  and  enjoyed  liy  a  num- 


ber of  persons,  provided  that  such  riglit 
is  not  "public"  or  "charitable,"  Pj'Mi!- 
ncy  V.  Maym;  d-c,  of  Colchesta;  21  C.  D. 

in. 

3  8  Sim.  193,  1  R.  C.  159  ;  Uemple  v. 
London  d-  Sinn.  Ry.  Co.,  9  Sim.  209  ; 
Hyde  Comrs.  v.  Isle  of  Wight  Feri-ii  Co., 
80  Bear.  616. 

"  6  Eq.  177.  See  also  Soltau  v.  De 
Held,  2  Sim.  (N.  S.)  133. 
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Wilson  V.  Furness  Ry.  Go.}  is  another  case  illustrative  of  this 
principle.  In  this  case  in  consideration  of  certain  landowners 
obtaining  from  the  Admiralty  a  waiver  of  an  obligation  imposed 
upon  a  railway  company  by  their  Act  to  construct  certain  works, 
and  upon  conveyance  of  the  necessary  land  by  the  landowners,  the 
railway  company  entered  into  an  agreement  with  them  to  make  a 
carriage  road  between  certain  specified  points,  and  also  to  make 
and  maintain  a  wharf  for  loading  and  discharging  vessels  at  a 
specified  place,  of  a  stipulated  length  and  of  a  suitable  and  con- 
venient height.  The  obligation  imposed  upon  the  company  by 
their  Act  had  been  waived  by  the  Admiralty;  and  the  land 
required  had  been  conveyed  to  the  company,  who  had  com- 
menced but  had  not  finished  the  road,  and  had  not  commenced 
the  wharf.  Under  these  circumstances  on  a  bill  being  filed  by 
the  landowners  for  specific  performance  of  the  agreement,  James; 
V.-C,  decided  both  that  the  agreement  was  not  Ultra  Vires, 
and  also  that  the  Attorney-General  was  not  a  necessary  party 
to  the  suit  for  enforcing  specific  performance  of  it,  although  it 
had  been  entered  into  with  the  company  by  the  plaintiffs  both 
on  their  own  behalf,  and  as  representing  the  inhabitants  of  the 
district.  He  therefore  decreed  the  company  to  specifically  per- 
form it.  With  regard  to  the  objection  that  the  Attorney- 
General  was  not  a  party,  he  said  :  "  Then  it  is  suggested  that 
the  Attorney-General  ought  to  be  here,  because  this  is  intended 
for  the  good  of  the  public.  I  do  not  think  the  Attorney- 
General  is  a  necessary  party.  I  make  an  agreement  with  a 
person  that  I  will  make  a  road,  and  that  road  will  afterwards 
be  used  as  a  public  road.  The  person  who  makes  the  agree- 
ment with  me  has  a  right  to  call  on  me  to  do  it.  The  agree- 
ment is  not  with  the  public — the  agreement  is  with  the 
individual.  The  public  is  no  party  to  it,  and  I  do  not  think 
the  Attorney-General  is  a  necessary  party  to  the  suit.  The 
demun-er  must  be  overruled." 

Besides  the  above  there  are  numerous  other  decisions  to  the 
effect  that,  unless  the  rights  invaded  are  clearly  those  of  the 
public  generally  as  distinct  from  those  of  a  city  or  other  cor- 
porate district,  there  is  no  necessity  for  making  the  Attorney- 
General  a  party.  In  Town  of  Guelph  v.  Canada  Co.,^  it  was  held 
that  the  Attorney-General  was  not  a  necessary  party  to  a  bill  filed 
by  the  municipal  council  of  an  incorporated  town  to  prevent  an 
injury  to  the  property  of  the  municipality.  The  Court  said : 
"  In  regard  to  the  frame  of  the  suit  the  easement  seems  certainly 

'  9  Eq.  28.  646  ;  Trustees  oj  Watertovm  v.  Oowen,  i 

2  4  Grant  (Upp.  Can.  Chy.  1854),  632,       Pai<;e,  510. 

EU.V.  3  G 


754. 


ACTIONS  ON  BEHALF   OF  THE  PUBLIC. 


Bill  and 
iafomiation. 


Costs. 

Ultra  Vires 
transactions 
injuring  tba 
public. 


Waterworks 
company 
diverting  a 
stream. 


vested  in  the  municipality,  and  they  would  seem  to  have  a 
right  to  sue  for  any  injury  offered  to  it.  When  the  easement 
is  vested  in  the  public  generally  the  Attorney- General  must 
proceed  ;  but  when  the  property  is  vested  in  a  public  corporation 
there  seems  no  reason  why  they  should  not  sue. 

It  should  be  borne  in  mind  on  the  one  hand  that  where  by  statute  a 
corporation  or  body  is  authorised  to  do  that  which  will  necessarily  be 
a  nuisance  to  some  one,  the  person  who  is  actually  damnified  by  the 
work  when  done  or  in  operation  cannot  sue  though  specially 
aggrieved  ;i  and,  on  the  other  hand,  authority  to  do  that  which 
probably,  though  not  necessarily,  will  be  a  nuisance,  e.g.,  to  erect 
a  urinal  does  not  authorise  the  doing  the  work  so  as  to  be  a 
nuisance.^ 

It  should  be  added  that  where  a  person  is  specially  aggrieved  so 
as  to  be  entitled  to  personally  commence  an  action  for  his  own 
redress,  and  the  circumstances  also  constitute  a  public  wrong,  then 
compound  proceedings  in  Chancery  may  be  instituted  by  means  of 
a  compound  bill  and  information.^ 

And  in  such  a  suit  the  relief  prayed  on  behalf  of  the  public  may 
be  allowed  while  that  sought  for  by  the  private  individual  may  be 
refused,  and  each  with  costs.* 

305.  The  last  three  propositions  apply  equally  to  Ultra  Vires 
transactions. 

Do  the  same  or  other  principles  apply  to  the  cases  where  a  cor- 
poration is  exceeding  its  powers  ?  May  any  one,  or  only  some  and 
what  persons,  invoke  the  authority  of  the  Courts  to  put  a  stop  to 
such  acts  ? 

Upon  this  subject  there  have  been  three  well-known  cases.  In 
Mayor,  &c.,  of  Liverpool  v.   Ghorley  Wworlcs  Co.,^  where  by  a 


1  Per  Page-Wood,  V.-C,  A.-G.  v. 
Met.  Board  of  Worlcs,  1  H.  &  M.  313. 

^  Vernon  v.  Vestry  of  St.  James,  16 
C.  D.  449. 

^  See  A.-G.  v.  Vivian,  1  Russ.  226, 
236  ;  SIcinncrs  Co.  v.  Irish  Soi:,  12  CI. 
&  F.  425  ;  A.-G.  v.  IVilsoti,  1  Or.  &  Ph. 
1  ;  A.-G.  V.  Earl  of  Lonsdale,  7  Eq.  37". 

••  A.-G.  V.  Cockermoiith  Local  Hoard, 
18  Eq.  172.  See  as  to  dismissal  of  the 
bill  with  costs  where  the  Attorney- 
General,  suinf!  at  the  relation  of  a  private 
individual,  I'liils  to  prove  daniiiso,  A.-G. 
V.  Mayor  of  Kingston,  34  L.  J.  (Gh. )  481  : 
A.-G.  V.  Qec,  10  Eq.  131. 

'  2  D  G.  M.  &  G.  8,'i2,  860-1.  Lord. 
Cranworth,  L.  J.,  said:  "The  question 
arises  whether  the  acts  of  the  defen- 
dants, di'parting  in  tliese  respects  from 
the  strict  Parliamentary  power;!,  are 
acts,  of  which  the   plaintiils  have  any 


right  to  complain,  or  demand  the  pre- 
vention, in  the  actual  circumstances ; 
for  though  we  accede  to  the  genera] 
observation,  that  persons,  obtaining 
from  the  legislature,  by  Acts  of  Parlia- 
ment, like  those  now  before  us,  powers 
to  interfere  with  rights  of  property  for 
their  own  purposes  (whether  of  a  local 
nature  or  merely  private)  are  bound 
strictly  to  adhere  to  the  powers  so  con- 
ceded to  them,  to  do  no  more  than  the 
Legislature  has  sanctioned,  and  to  pro- 
ceed only  in  the  mode  which  the  Legis- 
lature has  pointed  out,  yet  it  does  not 
follow,  that  any  one  of  Her  Majesty's 
subjects  has  a  right  to  complain  when- 
ever Parliamentary  powers  of  this  nature 
have  not  been  strictly  followed,  or  are 
intended  to  be  transgressed.  In  such 
cases  (we  of  coui-se  except  any  proceed- 
ing at  the   instance  of  the  Attorney- 
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Waterworks  Act  the  defendant  company  was  empowered  to  divert 
the  water  of  a  stream  (without  limit  as  to  quantity)  by  means  of 
an  open  channel  filled  with  loose  stones,  and  they  were  diverting 
it  by  means  of  a  culvert,  it  was  held  that  the  plaintiffs,  another 
waterworks  company,  who  were  entitled  to  the  water  of  a  stream 
into  which  the  diverted  stream  had  flowed,  were  not  entitled  to  an 
injunction  to  restrain  a  violation  of  the  terms  of  the  Act  as  to  the 
mode  of  diversion. 

In  another  case  Stockport  District  W'works  v.  Mayor,  Sc,  of  Waterworks 
Manchester,''-  where  the  defendants  were  proposing  to  supply  water  beyomUheir"^ 
outside  their  own  limits,  and  a  competing  company  filed  a  bill  to  limits. 
restrain  such  proceeding,  Lord  "Westbury,  L.  C,  allowed  a  de- 
murrer.    In  doing  so  he  said  : — "  If  I  had  here  a  party  who  had  a 
right  to  restrain  the  Manchester  Corporation  within  its  proper 
limits,  as,  for  example,  the  ratepayers,  who  were  interested  in 
having  the   water   at   the  lowest   amount,   and   in  having  the 
certainty  of  an  abundant  supply,  or,  if  ...  I  had  the  Attorney- 
General  here  as  informant ...  I  should  probably  not  hesitate  to 
restrain  the  Corporation  of  Manchester  from  carrying  into  effect 
the  agreement  which  they  have  entered  into  with  the  registered 
company.     But  here  I  have  a  rival  company,  and  whatever  may 
be  the  general  merits  of  the  controversy,  the  question  is  whether 
they  [i.e.,  the  public]  can  be  represented  by  that  company." 

The  third  case  is  that  of  Pudsey  Goal  Gas  Co.  v.  Corp.  of  Gfas  company 
Bradford,^  the  facts  and  decisions  in  which  were  very  similar  to  fheif  limUs!' 
the  last.  The  defendant,  a  municipal  corporation,  having,  under 
the  provisions  of  an  Act  of  Parliament,  bought  up  a  gas  company 
which  previously  supplied  gas  to  the  borough  of  Bradford  and 
which  had  compulsory  powers  for  the  purpose  within  the  borough, 
commenced  supplying  gas  to  an  adjoining  township.  A  gas 
company,  situate  in  and  supplying  the  township,  filed  a  bill  against 
the  corporation  to  restrain  them  from  supplying  gas  within  the 
township,  alleging,  as  a  personal  injury,  which  entitled  them  to 
maintain  their  suit,  that  the  corporation  had  contracted  to  supply 
gas  to  a  particular-  manufactory  within  the  township,  which  other- 
wise they  must  have  supplied,  and  that  they  had  thereby  been 

(leneral)  a  plaintiff  seeking  the   assist-  in  confining  the  defendants  within  the 

ance  of  a  Court  of  Equity,  by  way  of  in-  limits  of  their    Parliamentary  powers, 

jimction,  is  bound  to  show  that  he  has  an  Now  in  this  respect  the  corporation  of 

interest  in  preventing  the  defendants  from  Liverpool  appear  to  us  to  have  failed." 
doing  what  is  in  fact,  or  may  well  be  '  9  Jur.  (N.  S.)  267. 

called,  a  violation  of  their  contract  with  ^  15  Eq.  167.'    Compare  Mayor,  ibc., 

the  Legislature.    He  must  show  not  only  of  Cardiff  v.  Cardiff  W'works  Co.,  ante, 

that  the  defendants   are  committing  or  pp.  473-4 ;  and  Hinckley  v.  Gildersleem, 

intend  to  commit  a  wrong,  but  also  that  19   Grant  (Upp.  Can.  Chy.,  1872),  212, 

the  wrong,  complained  of,  does  occasion  which  are  scarcely  reconcilable  with  the 

or  will  occasion  loss  or  damage  to  him  ;  three  cases  here  considered, 
that  he  has  a  special  or  private  interest 

3  o2 
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deprived  of  the  profits  arising  from  the  supply  of  gas  to  the 
manufactory,  and  that  great  loss  would  be  sustained  by  them. 
The  defendant  demurred  ;  and  it  was  decided  that  the  injury 
alleged  was  not  such  as  entitled  the  plaintiffs  to  maintain  the 
suit. 

The  last  two  are  especially  important  decisions.  They  amount 
to  this,  that  although  a  person  may,  as  a  matter  of  fact,  sustam 
damage  or  loss  by  the  result  of  Ultra  Vires  transactions,  never- 
theless he  is  not  entitled  to  sue  on  account  thereof  unless  he  can 
show,  in  addition  to  such  damage,  that  some  right  belonging  to 
him  has  been  invaded,  or  some  duty  owed  him  by  the  corporation  in 
question  has  been  violated  by  such  corporation.^ 

Another  case  may  be  mentioned,  Thorne  v.  Taff  Vale,  &c.,  Co.'- 
where  the  plaintiff,  suing  merely  as  one  of  the  public  to  restrain  a 
railway  company  from  closing  their  line,  was  held  not  entitled  to 
maintain  his  suit. 
Whentlie  The   authorities  hitherto   considered  have  been  instances  of 

parties  not  members  of  the  corporations  concerned  attempting 
without  effect  to  put  a  stop  to  Ultra  Vires  proceedings.  If  the 
complainant  is  a  corporator,  it  is  not  necessary  that  he  should 
show  a  private  and  personal  interest  to  support  such  a  suit.  But 
it  seems  that  the  constitution  of  certain  corporations,  e.g.,  some 
charities,  may  be  such  that  a  corporator  must  be  personally 
damnified,  actually  or  prospectively,  by  such  proceedings,  to  be 
entitled  to  be  heard  to  complain  ;  and  that  therefore  under  special 
circumstances  even  a  corporator,  not  being  himself  injured,  cannot 
sue  if  the  acts  alleged  to  be  Ultra  Vires  are  of  a  public  nature 
only.  This  at  least  was  the  decision  in  Evan  v.  Corp.  of 
Avon.^  Here  a  member  of  a  municipal  corporation  filed  a  bill 
to  restrain  the  corporation  from  selling  their  estates,  and  for 
an  account  of  the  estates  sold,  his  alleged  rights  being  in  his 
coi-porate  and  not  in  his  individual  capacity.  Komilly,  M.  R., 
allowed  a  demurrer  to  the  bill,  and  in  doing  so  he  thus  expressed 
his  reasons  and  his  view  of  the  law  and  of  the  plaintiff's 
position.  "  I  am  of  opinion  that  this  bill  cannot  be  supported. 
This  is  the  case  of  a  single  burgess  suing  a  municipal  corpora- 
tion and  asking  for  an  injunction  to  restrain  it  from  'selling 
certain  property  and  for  an  account.  The  distinction  must  be 
borne  in  mind  between  a  municipal  corporation  and  an  ordinary 
trading  corporation,   or    one    in    the    nature   of   a  partnership, 

^  >  See,   however,   tlie   facts   and  deci-  '  29   Beav.  144,   149-150.     Compare 

sion  m  HimUey  v.    GMersUeve,  ante,       .<i.-e.  v.rmaii,  1  Russ.  226,  236,  ^.-(?. 

^'I-:.<-o        lA  v.£as«7?i(?ia(7o.,HSim.  380,    386 

'  13  Beav.  10. 
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established  for  the  purpose  of  dividing  the  profits  among  its 
members.  PrimA  facie,  an  ordinary  municipal  corporation  (if  not 
within  the  Municipal  Corporation  Act,  as  this  is  stated  not  to  be) 
has  full  power  to  dispose  of  all  its  property  like  any  private  indi- 
vidual, and  the  burthen  of  proof  lies  on  the  person  alleging  the 
contrary  to  establish  a  trust.  The  trust  may  be  of  two  characters, 
it  may  be  of  a  general  character  or  of  a  private  and  individual 
character.  .  .  .  Here  the  plaintiff,  a  private  individual,  states, 
that  he  also  fills  a  public  character  as  one  of  the  senior  burgesses 
of  the  borough  of  Avon,  and  so  far  as  appears  from  the  bill  his 
interest  is  common  to  all  the  other  burgesses  of  the  town ;  this 
shows  that  his  interest  is  of  a  public  character.  I  am  of  opinion 
that  there  is  no  trust  sufficiently  alleged  on  the  face  of  this  bill  to 
support  it." 

SECTION  II. — WHEN  THE  ATTOENEy-GENEEAL  MAT   SITE. 

It  being  then  established  that  the  Attorney-General  must  be 
a  party  to  suits  which  concern  public  matters,  the  next  question  When  the 
is  what  will  be    the  varieties  of   Ultra  Vires  acts,  with  respect  fe°"on 'behalf 
to  which  he  may  sue  ?     When  may  the  Attorney-General  insti-  of  the  public, 
tute    proceedings    to   put    a   stop  to   matters  which    either    are 
actually  Ultra  Vires  or  approach  closely  thereto  ? 

Now  the  occasions  upon  which  the  courts  will  exercise  juris-  I.  General 
diction  to  restrain  the  doing  of  acts  of  this  kind  seem  to  fall  P"°^'P  ^^• 
under  the  following  heads. 


306.  First.  When  a  corporation  or  quasi  corporate  body  has  l.  Corporations 
been  created  for  the  accomplishment  or  carrying  out  pu'r^gg"' 
of  public  objects,  and  it  is  doing  or  contemplating  acts 
prejudicial  to  or  inconsistent  with  such  objects. 

In  all  cases  of  this  kind  the  powers  and  capacities  possessed  by 
the  corporation  have  been  conferred  upon  it,  not  for  the  advantage 
of  itself  or  its  individual  members,  but  for  the  public  weal.  Any 
employment  of  such  powers  or  capacities,  save  and  except  for  the 
public  purposes,  and  those  special  public  purposes  for  the  advance- 
ment of  which  they  were  designed,  is  consequently  Ultra  Vires, 
and  being  so  it  will  at  the  same  time  ex  prcemissis  constitute  a 
public  grievance.  Under  the  class  of  bodies  here  considered  will 
be  included  River,  Harbour,  Dock,  Navigation,  Fishery,  and  other 
similar  Commissioners ;  Turnpike  Trustees ;  Drainage,  Sanitary, 
Sewage,  and  the  like  authorities ;  Boards  of  Health ;  Guardians  of 
the  Poor;  and  analogous  bodies. 
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2.  When 
corporation  is 
committing  a 
breach  of 
trust : 


Visitor. 


307.  Secondly.  When  the  corporation  holds  its  funds  and 
property,  whether  the  whole  or  a  portion  thereof,  in 
trust  for  public  purposes. 

The  basis  of  the  jurisdiction  here  is  rather  the  trust  that  has 
been  impressed  on  the  corporate  assets,  than  the  public  purposes 
to  which  they  are  to  be  applied.  It  is  on  this  ground,  as 
has  already  been  seen,  that  Courts  of  Equity  supervise  many 
ecclesiastical  and  eleemosynary  corporations,  where  usually  its 
jurisdiction  is  excluded  by  that  of  the  visitor.  Within  his  own 
province,  that  is  to  say,  in  matters  of  internal  arrangement,  the 
decisions  of  the  visitor,  mala  fides  apart,  are  final ;  ^  but  his  juris- 
diction does  not  extend  to,  or  at  least  does  not  oust,  that  of 
Equity  in  the  case  of  trusts.  Therefore  if  a  trust  can  be  shown 
to  exist,  whether  for  secular  or  religious  matters,-  and  whether 
there  be  or  be  not  a  visitor,  the  Court  will  take  cognisance  of  such 
trust,  and  will  if  duly  called  upon  enforce  the  observance  of  the 
same,  and  restrain  proceedings  inimical  thereto  as  being  Ultra 
Vires. 


or,  3.  Is  acting 
adversely  to 
public  policy. 


Att.-Gen. 
V.  Great 
Northeni 
Ry.  Co. 


308.  Thirdly.  When  any  corporation  is  doing  acts  detrimental 
to  the  public  welfare,  or  hostile  to  public  policy. 

The  right  of  the  Attorney-General  to  intervene  on  these  grounds 
was  fully  established  in  A.-O.  v.  G.  N.  Ry.  Co.^  where  the  de- 
fendants had  engaged  in  an  illegal  trade  in  coals.  It  was  objected 
that  it  was  not  competent  for  him  to  file  an  information,  but 
Kindersley,  V.-C,  said,  "  On  this  point  I  entertain  no  doubt  what- 
ever. Wherever  the  interests  of  the  public  are  damnified  by  a  com- 
pany established  for  any  particular  purpose  by  Act  of  Parliament, 
acting  illegally  and  in  contravention  of  the  powers  conferred  upon 
it,  I  conceive  it  is  the  function  and  duty  of  the  Attorney-General 
to  protect  the  interests  of  the  public  by  an  information ;  and  that 
where,  in  the  case  of  an  injury  to  private  interests,  it  would  be 
competent  for  an  individual  to  apply  for  an  injunction  to  restrain 
a  company  from  using  its  powers  for  purposes  not  waiTanted  by 
the  Act  creating  it,  it  is  competent  for  the  Attorney-General,  in 
cases  of  injury  to  public  interests  from  such  a  cause,  to  file  an 
information  for  an  injunction." 

In  each  of  the  above  cases  it  is  certain  that  the  Attorney- 
General  may  institute  the  proper  proceedings  to  protect  the 
public  rights  involved ;    and   apparently  if  he  refuses  to  do  so 


'  Soo  Whiston  v.  Dean  cfc  Chapter  of 
lim-hester,  7  Hare,  532,  17  Q.  B.  1 ; 
Thompson  v.  University  of  London,  33  L. 
J.  (Ch.)  625  ;  Rex  v.  BuhopofEiij,  2  t! 


R.  290. 

2  See  Vauc/ars  v.  Jiivaz,  28  Beav.  233 
and  ante,  p.  721. 

3  1  Dr.  &  Sm.  154,  161 ;  ante,  p.  139. 
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any  person  interested  may  at   his  own  risk  institute  such    pro- 
ceedings, making  the  Attorney-General  a  defendant.^ 

But  besides  the  above  there  are  various  other  instances  where  a  ll.  Special 
suit,  at  the  direction  of  the  Attorney-General  will  lie,  if  not  °^^^" 
invariably,  at  least  under  special  circumstances. 

309.  Fourthly.  Where  any  corporation  is  going  outside  or  4_  Corporation 
otherwise  misusing  its  powers.  misusing  its 

powers. 

This  indeed  is  the  effect  of  the  decision  in  A.-G.  v.  Q.  N.  Ry. 
Co?  Whether  that  case  can  be  considered  to  have  laid  down  the 
principle  that  wherever  any  corporation  commits  an  Ultra  Vires 
act,  the  Attorney-General  may  interfere,  is  perhaps  doubtful. 
This  is  a  principle  which  certainly,  centuries  ago,  was  upheld  and 
strictly  enforced  when  a  needy  sovereign  wanted  funds,  and  lack- 
ing supplies  from  his  'dutiful  subjects,  found  a  ready  and  never 
failing  fund  in  troublesome  corporations  which  could,  without 
much  difficulty,  be  convicted  of  some  improper  proceeding  or  other. 
Whether  such  a  principle  would,  at  the  present,  be  considered  law, 
even  in  the  case  of  chartered  corporations,  is  doubtful.  Whether 
any  courts  would  apply  it  to  other  classes  of  corporations  is  more 
than  doubtful. 

It  is  therefore  submitted  that  the  wrongful  act  or  misuse  of  ^^'^^  misuse  of 
powers  to  justify  the  interference  of  the  Attorney-General  must  sufficient, 
in  addition  concern  the  public.^     There  are,  however,  decisions,  ss™''!^- 
or  at  least  dicta,  for  instance  the  judgment  in  Ware  v.  Regent's 
Canal  Go.^  which  seem  to  show  that  the  Attorney-General  may 
institute  proceedings  whenever  a  corporation  is  going  beyond  its 
special  powers,  even  though  no  definite  injury  has  been  done  or  is 
likely  to  be  done  to  the  public.     "  Where  there  has  been  an  excess 
of  the  powers  given  by  an  Act  of  Parliament,  but  no  injury  has 
been  occasioned  to  any  individual,  or  is  imminent  and  of  irre- 
parable consequences,  I  apprehend  that  no  one  but  the  Attorney- 
General,  on  behalf  of  the  public,  has  a  right  to  apply  to  this 
Court  to  check  the  exorbitance  of  the  party  in  the  exercise  of  the 
powers  confided  to  him  by  the  legislature." ' 

In  A.-Q.  V.  G.  E.  Ry.  Co.^  where  it  was  held  that  the  letting  ou 

1  See  arefe,  p.  752,  n.  1  ;  and  Skinners  W'works  Co.,  2  De  G.  M.  &  G.  862, 
Co.  V.  Irish  Soc,  12  01.  &  F.  425.  860  ;  ante,  pp.  75i-6  ;  A.-O.  v.  Toronto 

2  Ubi  supra.  Street  By.  Co.,  14  Grant  (Upp.  Can.  Chy. 

3  In  A.-G.  T.  Mayor,  d-c,  of  South-  1868),   673,   ante,i\  472;  A.-G.  v.   G. 
ampton,  1  Giff.  363,  the  defendants  were  TV.  My.  Co.,  i  C.  D.  735;  A.-G.  v.  Uly, 
restrained  from  aUowinga  fair  to  be  held  Eaddenham,  tbc,  Ry.  Co.,  4  Ch.  199. 
on  land  devoted  by  statute  to  purposes  ^  Approved  in  A.-G.  v.  BR.  Cos.,  35 
of  recreation.  Wis.  426.     Compare  per  Bowen,  L.  J., 

"  3  D.   G.   &  J.  212,  228  ;  A.-G.  v.  in  Overseers  of  Putney  v.  L.  &  S.  W.  By. 

Mid.-Kent  By.  Co.,  3  Ch.  100.    Compare  Co.,  1891,  1  Q.  B.  442. 
A.-G.  Y.  Oxford,  &e.,  Ry.  Co.,  2  W.  R.  «  U  C.  D.  449. 

330  ;  Mayor,  die,  of  Liverpool -v.  Charley 
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5.  Non-user 
of  franchises. 


Whether  com- 
mercial 
corporations 
compellablo 
to  carry  out 
their  powers, 
quaire. 
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hire  by  the  defendant  company  to  another  railway  company  of 
rolling  stock  was  on  the  facts  not  Ultra  Vires,  James,  L.  J.,  con- 
sidered that  if  it  had  been  Ultra  Vii-es  no  such  case  of  public 
mischief  was  shown  as  would  entitle  the  Attorney- General  to 
interfere,  the  mere  fact  that  a  proceeding  is  Ultra  Vires  not  being 
sufficient  for  that  purpose  unless  injury  to  the  public  is  shown : 
whereas  Baggallay,  L.  J.,  laid  down  that  when  a  company  acts  iu 
contravention  of  its  powers  it  is  the  interest  of  the  public  that  the 
law  should  be  observed  and  the  duty  of  the  Attorney-General  to 
enforce  it. 

In  Norton  v.  L.  &  K  W.  Ry.  Co.}  a  question  arose  (amongst 
other  things)  as  to  a  hoarding  erected  by  the  defendant  company 
on  land  claimed  as  their  own,  for  the  purpose  of  obstructing  the 
access  of  light  to  the  plaintiff's  public  house  which  looked  over 
the  railway;  the  plaintiff  had  not  acquired  by  prescription  the 
right  to  the  access  of  light  and  air ;  it  was  decided  that  in  fact  tbe. 
land  where  the  hoarding  was  erected  belonged  to  the  plaintiff,  and 
consequently  upon  that  ground  alone  the  erection  of  the  hoarding 
was  illegal.  But  in  reference  to  the  question  whether  or  not  the 
defendant  company  could  erect  such  a  hoarding  on  their  own  land 
when  it  was  not  necessary  for  their  own  immediate  purposes, 
James,  L.  J.,  said  : — "  Possibly,  seeing  that  such  questions  are  of 
great  national  importance,  affecting,  on  the  one  hand,  all  the 
railway  companies  in  the  kingdom,  and  on  the  other,  all  the 
landowners'  frontages  on  their  lines,  the  Attorney-General  may 
think  it  right  to  take  the  necessary  steps  to  keep  railway  com- 
panies within  the  limits  of  their  parliamentary  duties,  if  they 
should  be  really  transgressing  those  limits  by  obstructing  the  free 
passage  of  light  and  air  over  the  public  highway." 

310.  Fifthly.  In  case  of  the  non-user  of  franchises. 

It  has  been  often  considered  and  laid  down,  certainly  as  a 
dictum,  that  at  least  most  privileged^  corporations  are  under  some 
species  of  duty  or  obligation  to  act  on  and  carry  out  their 
franchises  and  privileges.  But  this  is  certainly  incorrect  if 
attempted  to  be  extended  to  registered  corporations.  Whether  it 
will  hold  when  applied  as  a  general  and  unbending  rule  to  all 
other  corporations  indifferently  is  more  than  doubtful.  The 
courts  both  of  law  and  equity  have  in  this  country  refused  5— and 
probably  the  real  view  of  the  law  in  the  United  States  is  the 
same  ^— to  compel  corporations  to  put  into  force  their  privileges, 


1  13  0.  D.  268,276. 
"^  Definition,  ante,  pp.  20-1. 
'  Soo  ante,  pp.  4S9-491;  Lauc(isicr,d:c., 
lly.  Co.  V.  N.  IK  111/.  Co.,  2  K.  .^c  J. 


293,  301 ;  A.-O.  v.  Birmingliam  tfc  Ox- 
ford  Ry.  Co.,  3  M'N.  &  G.  453. 
■'  Aiilc,  pp.  491-2. 
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except  where  there  has  been  clear  language  in  the  constating 
instruments  imposing  such  a  duty.  These  decisions  are  not 
entirely  conclusive  of  the  question,  because  in  them — cases  of 
railway  companies  and  the  like — the  courts  considered  that  the 
corporations  were  created  and  had  their  special  privileges  conferred 
on  them  for  their  own  individual  benefit. 

Possibly  if  similar  questions  should  arise  with  regard  to  Non-oommer- 
municipal  corporations,  local  government  boards,  and  the  like,  it  tions. 
may  be  held,  that  even  in  the  absence  of  clauses  expressly  imposing 
an  obligation,  nevertheless  such  bodies  are  by  implication  from 
the  very  nature  of  their  objects  under  a  duty  enforceable  by  the 
courts  to  attempt  to  attain  such  objects  and  therefore  to  put  into 
action  their  powers  and  franchises.  But  the  courts  would  probably 
decline  to  exercise  their  discretion  unless  substantial  injury  to  the 
public  was  shown  from  the  non-user.^ 

311.  Sixthly.  Whenever  public  interests  are  endangered.  6.  Danger  to 

the  public. 

Lastly  it  may  be  added  that  whenever  by  the  acts  or  omissions 
of  a  corporation  pubhc  interests  actually  have  been,  or  are  in 
danger  of  being,  prejudicially  affected — whether  or  not  the  acts  or 
omissions  come  within  either  of  the  principles  above  set  forth — 
the  Courts  will  prevent  the  doing,  repetition,  or  re-occurrence  of 
such  acts  or  omissions.  Perhaps  indeed  it  is  possible  to  hold  that 
the  special  principles  already  indicated  in  this  and  the  last  section 
are  but  branches  of  the  wide  principle  here  in  statement.  As  an 
example,  in  A.-G.  v.  Shrewsbury  Bridge  Co.?  Fry,  J.,  held  that 
where  an  illegal  act  is  being  committed  which  in  its  nature  tends 
to  the  damage  of  the  public  the  Attorney-General  can  maintain  an 
action  on  behalf  of  the  public  to  restrain  the  commission  of  the  act 
without  adducing  any  evidence  of  actual  damage  to  the  public ; 
and  he  accordingly  gi'anted  an  injunction  with  costs,  though  no 
evidence  of  actual  damage  was  given. 

312.  The  Attorney-General  must  be  a  party  to  any  actions 

against  corporations  which  involve  only  public  rights 
or  interests ;  and  he  may  institute  such  actions  when, 
and  only  when,  such  public  rights  or  interests  are 
involved. 

But  though  the  first  half  of  this  proposition  is  correct,  as  is  also  what  are 

the  latter  half,  saving  the   exception  "only  when,"  it  is  verv  .''P"^'*°.,„ 
°.  ...  .  ■'    interests'? 

questionable  whether  with  the  exception  it  is  a  true  view  of  the 

'  See  Beg.  v.  Com'rs  of  Paving,  Cheltenham,  4  Jur.  1060. 
2  21  C.  D.  752. 
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law— unless  indeed  "public  rights  and  interests "  are  construed  very 
widely.  What  "public"  matters  were  involved  when  the  Great 
Northern  Railway  were  trading  in  coal?i  j^  that  case,  however, 
Kindersley,  V.-C,  had  no  doubt  whatever  as  to  the  jurisdiction  of 
the  Court  upon  the  application  of  the  Attorney-General  to  put  a 
stop  to  such  trading. 

Hinckley  v.  Gildersleeve^  is  a  good  case  as  showing  what  will 
constitute  "public  interests."  The  Court  observed  in  the  judg- 
ment, "  It  was  said  that  this  [a  railway  and  canal  company  in- 
corporated by  a  private  Act]  was  a  mere  private  company ;  that 
the  company  was  at  liberty  to  exclude  the  public  and  therefore 
the  plaintififs  from  the  use  of  the  canal ;  that  the  public  having  no 
right  to  use  the  canal  except  by  permission  the  plaintiffs  had  no 
right  in  it  on  the  foundation  of  which  the  bill  could  be  sustained. 
I  have  not  been  able  to  adopt  these  views.  The  whole  scope  of 
the  act  shows  that  the  Legislature  in  incorporating  the  company 
had  in  view  the  benefit  of  the  public  quite  as  much  as  in  the  case 
of  any  other  railway  or  canal  in  the  province." 

SECTION   IIL — FORM   OF  ACTION. 

First. — Parties. 

Parties.  The  question  of  parties,  in  so  far  as  it  concerns  the  position  of 

the  Attorney-General,  has  been  dealt  with  in  the  last  two  sections 
of  this  chapter. 

The  other  questions  will  be  substantially  the  same  as  those 
arising  in  the  very  similar  cases  considered  in  Chapter  I.,  as  to 
actions  by  members  in  respect  of  Ultra  Vires  proceedings.  The 
proceedings  here  considered  are  also  Ultra  Vires.  Therefore, 
subject  to  what  has  been  said  as  to  the  Attorney- General,  the 
necessary  parties  will  be  the  same  to  both  kinds  of  proceedings.' 

Mojg  of  Secondly. — Mode  of  Procedure. 

Procedure. 

When  the  Attorney-General  sues,  how  ought  the  proceedings 
to  be  taken — in  Chancery  by  information  or  at  Law  by  man- 
damus ?  '^ 
Mauaaraus.  That  a  writ  of  mandamus  may  be  obtained,  and  that  this  is  the 

commoner,  and  perhaps  the  more  correct  mode  of  enforcing  a  clear 

'  1  Dr.  &  Sm.  154  ;  ante,  p.  758.  "  See  ante,  pp.  714-722. 

-  19  Grant  (Upp.  Can.   Chy.    1872),  ^  Or  Quo  Warranto,    see  post,  p.  763, 

218;  ante,  p.  ,760.     Compare  ^tomcr's  or  criminal  information  under  the  special 

Co.  V.  Irish  Soc.,  7  Beav.  593  ;  12  CI.  &  circumstances,  for  which  those  proceed- 

F.   425  ;  Sromie  v.  Monmouth,  etc.  Ey.  ings  are  peculiarly  applicable. 
Co.,  13  Beav.  32. 
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positive  duty,  is  undoubted.  "The  -writ  of  mandamus  is  the 
proper  remedy  to  enforce  obedience  to  Acts  of  Pai'liament  and  to 
the  King's  Charter  and  in  such  case  is  demandable  of  right."  ^ 

Accordingly  very  frequently  corporations  have  been  compelled 
to  perform  duties  imposed  on  them  or  to  keep  within  their  powers 
and  abstain  from  proceedings  which  are  Ultra  Vires,  by  appli- 
cations for  a  mandamus.^ 

This,  however,  is  not,  in  England,  the  only  mode  in  which  the  Information  in 
Attorney- General  may  come  before  the  Courts  to  protect  the 
interests  of  the  public.  It  is  quite  clear  that  he  may  ordinarily 
do  so  by  way  of  information,  and  there  are  dicta  that  an  in- 
formation may  be  filed  in  every  case  and  under  all  circumstances 
which,  as  set  forth  in  Section  II.  of  this  chapter,  will  justify  his 
interposition.^  But  it  has  been  decided  that  an  information  will 
not  lie  against  a  railway  company  which  has  not  completed  its 
enterprise,  merely  on  the  ground  that  there  is  a  statutory  duty  to 
complete  it.*  And  it  would  seem  that  the  proper  process  for 
enforcing  a  statutory  duty  owed  to  an  individual,  even  though  he 
is  one  of  the  public,  is  by  mandamus.^ 

But  in  at  least  two  of  the  United  States,  the  Courts  of  Equity  Whether  in  the 
have  refused,  either  as  not  having  jurisdiction  or  as  being  a  matter  an  in^formation 
of  discretion,  to  interfere  at  the  suit  of  the  Attorney-General  suing  lies,  qu^re. 
on  behalf  of  the  public.     In  A.-G.  v.  Utica  Ins.  Go.,^  Kent,  C, 
held  that  an  information  in  equity  could  not  be  maintained  to 
restrain  an  insurance  company  from  exercising  banking  powers  in  insurance 
violation  of  a  Statute  of  New  York.  company 

acting  as 

He  intimated  that  the  proper  remedy  was  at  law  by  an  infor-  bankers. 
mation  in  the  nature  of  a  quo  warranto,  which  was  thereupon  filed 
and  judgment  given  in  favour  of  the  informant.''' 

In  A.-G.  V.  Tibdor  Ice  Go.,^  the  Supreme  Court  of  Massachu- 
setts decided  that  an  information  in  equity  by  the  Attorney- 
General  cannot  be  maintained  against  a  private  trading  corpora- 
tion, when  the  acts  complained  oP  are  not  shown  to  have  injured 

1  Per  Buller,  J.,  in  Bex  v.  Bishop  of  *  Leominster  Canal  Nov.   v.  Shrews- 
Chester,   1  T.  R.  404 ;  ■  Vdetj  v.  Burder,  Irwry,  <fcc.,  By.  Co.,  3  K.  &  J.  654. 
12  A.  &  E.  266.  6  2  Johns.  Ch.  371 ;  A.-G.  v.  Salem, 

'  Bex  Y.  Severn  By.  Co.,  2  B.  &  AH.  103  Mass.  138,  similarly  decided. 

646  ;  Beg.  v.  Eastern  Counties  By.  Co.,  ^  People  v.  Utica  Ins.  Co.,  15  John. 

10  A.   &  E.   549  ;  Ex  parte  Bobins,  7  358. 

Dowl.  566  ;  Beg.   v.  Bristol  and  Exeter  ^  6  Aiuer.  227,  104  Mass.  239. 

By.  Co.,  4  Q.  B.  171.  '  In  this  case  the  defendants  were  in- 

'  Compare  per  Kindersley,  V.-C,  in  corporated  "for  the  purpose  of  cutting, 

A.-O.  V.  0.  N.  By.  Co.,  1  Dr.  &  Sm.  154,  storing,  and  selling  ice,"  and  they  "were 

161,  ante,  p.  768  ;  but  see  A.-G.  v.  Con-  in  the  habit  of  chartering  vessels  for  the 

servators  of  the  Biver  Thames,   1  H.  &  East  Indies,  loading  them  with  ice,  so  far 

AI.  1.  as  was  proper,  and  completing  the  cargo 

*  A.-G.   V.   Birmingham  and  Oxford  by  purchasing  and  exporting  kerosene  oU, 

Bij,  Co.,  3  M'N.  &  G.  453,  tobacco,  rosin,  and  lumber,  and  of  im- 
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When  the 
Attoruey- 
General  may 
sue — 

(1)  nuisances  ; 

(2)  breaches 
of  trust. 


or  endangered  any  rights  of  the  public,  or  of  any  individual  or 
other  corporation,  and  where  the  only  objection  to  them  is  that 
they  are  not  authorised  by  its  act  of  incorporation,  and  are  there- 
fore against  public  policy.     Gray,  J.,  said :  "  This  Court,  sitting  in 
Equity,  does  not  administer  punishment,  or  enforce  forfeitures  for 
transgressions  of  law The  Tudor  Ice  Co.  is  a  pri- 
vate trading  corporation.     It  is  not  in   any  sense  a  trustee  for 
public  purposes."     Then,  after  referring  to  A.-G.  v.  Reynolds}  he 
said :  "  the  modern  English  cases  cited  in  support  of  this  informa- 
tion were  of  suits  against  public  bodies  or  officers,  exceeding  the 
powers  conferred  on   them  by  law,  or  against  corporations  vested 
with  the  power  of  eminent  domain,  and  doing  acts  which  were 
deemed  inconsistent  with  rights  of  the  public."     He  next  examined 
the  chief  authorities  on  the  subject,^  and  concluded:  "The  only 
cases  in  which  informations  in  equity  in  the  name  of  the  Attorney- 
General  have  been  sustained  by  this  Court,  are   of  two  classes. 
The  one  is  of  public  nuisances  which  affect  or  endanger  the  public 
safety  or  convenience  and  require  immediate  judicial  interposition, 
like  obstructions  of  highways  or  navigable  rivers.     The  other  is  of 
trusts   for   charitable    purposes,   where    the   beneficiaries   are   so 
numerous  and  indefinite,  that  the  breach  of  trust  cannot  be  effec- 
tively redressed  except  by  suit  in  behalf  of  the  public.     If  there 
are  any  other  cases  in  which  this  form  of  remedy  is  appropriate, 
that  of  a  private  trading  corporation  whose  proceedings  are  not 
shown  to  have  injured  or  endangered  any  public  or  private  rights, 
and  are  objected  to  solely  upon   the  ground  that  they  are  not 
authorised  by  its  act  of  incorporation,  and  are  therefore  against 
public  policy,  is  not  one  of  them." 


Eelief. 


Kecovery  of 
property. 


Thirdly — Relief  sought. 

This  will,  of  course,  vary  with  the  circumstances ;  but  speaking 
generally,  it  will  be  very  similar  to,  if  not  precisely  the  same  as, 
that  sought  for  when  the  corporators  themselves  are  suing  under 
analogous  circumstances.^ 

As  a  rule,  however,  the  relief  prayed  will  be  merely  the  preven- 
tion of  further  wrongful  acts,  not  the  restoration  to  the  corporation 
of  that  which  it  has  itself  got  rid  of— this  is  a  matter  for  the 
individual  corporators  to  take  action  on.  But  there  are  many 
exceptions  to  this,  more  especially  in  connection  with  trust  corpo- 

portinK  morchandiso  of  various   kinds,  elusion  or  abandonment  of  the  company's 

including  paddy,  jute,  Imsoeil,  and  tea."  legitimate  business. 
They  also  used  their  machinery  for  tho  i  1  Eq.  Cas.  Abr   131 

manufacture  of  jute,  tho  making  of  oil,  2  ggg  a,rfc^  pp,  754_5," 

&c.     But  none  of  the  acts  enumerated  3  See  ante    p.  723. 

and  complained  of  wore  douo  to  tho  ex-  >     •        ■ 
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rations.  Thus,  where  in  a  suit  relating  to  the  validity  of  the 
removal  of  the  pastor  of  the  chapel,  the  trustees  had  been  ordered 
to  pay  costs,  and  they  paid  them  out  of  the  chapel  funds,  on  an 
information  by  the  Attorney- General  they  were  ordered  to  replace 
the  amount.^ 

Finally,  it  should  be  observed  that  lapse  of  time  is  no  bar  when  Acquiescence 
the  public  is  concerned — that  the  public  cannot,  like  a  private 
individual,  be  bound  by  delay,  laches,  or,  whSt  in  the  case  of 
private  persons  would  be,  acquiescence  in  the  doing  of  wrong  acts, 
the  assumption  of  improper  powers,  breaches  of  trust,  or  proceedings 
positively  illegal.^ 

^  A.-G.  T.  Daugars,  33  Beav.  621.   Of  wrongfully  got  rid  of. 
course,  in  any  case  of  the  misappropria-  ^  See  A.-G.  y.  Easllalce,  11  Hare,  205, 

tion  of  charity  and  other  trust  funds,  the  228  ;  A.-G.  v.  Christ's  Hospital,  3  My. 

parlies  concerned  must,   apart  from  any  &  K.  344  ;  A.-G.  v.  Mayor,  &c.,  of  Bev- 

question  of  Ultra  Vires,   replace  what  erley,  6  D.  G.  M.  &  G.  268. 
they  have  misappropriated  or  otherwise 


CHAPTER  VI. 

ACTIONS   IN  RESPECT  OF  PEOCEEDINGS  WHICH    ARE    ULTRA  VIRES 
IN  THE  SECONDARY  SENSE. 

How  the  In  these  actions  it  would  seem  that  the  member  complaining 

bro"''^^  *°  ^^  ™^^*  ^^^  "°^  behalf  of  himself  and  all  the  other  members,"  except 
those,  if  any,  who  are  made  defendants.  In  White  v.  Carmarthen 
&c.,  Ry.  Go.}  which  was  a  suit  by  a  single  shareholder  to  prevent 
his  company  issuing  Lloyd's  bonds,  Page-Wood,  V.-C,  said,  "I  am 
also  of  opinion  that  the  plaintiff  cannot  maintain  this  bill  without 
suing  on  behalf  of  all  the  shareholders  ;  though,  if  he  made  out  a 
case  of  illegality,  it  would  not  be  necessary  that  they  should,  in 
fact,  concur  with  him,  because  the  Court  assumes  that  all  share- 
holders are  interested  in  preventing  illegality." 

The  other  points  in  connection  with  actions  for  this  object,  the 
parties  thereto,  and  the  relief  sought,  and  the  answers  thereto,  will 
probably  be  exactly  the  same  as  those  given  in  respect  to  the 
analogous  points  arising  in  connection  with  actions  to  prevent 
matters  Ultra  Vires  in  the  strict  sense."  Both  classes  of  matters 
are  Ultra  Vires — the  difference  is  that  the  former  are  absolutely 
so,  whereas  the  latter,  those  now  in  statement,  though  outside  the 
actually  existing  powers  of  the  corporation,  are  not  outside  the 
capacity  of  all  the  corporators  to  agree  to.^  They  are  consequently 
matters  in  respect  of  which  all  the  members  can  bind  the  cor- 
poration, though  a  majority  cannot  bind  a  minority;  and  to  this 
extent  they  resemble  those  cases  which  have  already  been 
considered  in  reference  to  the  powers  of  majorities.^ 

Difficulties,  however,  arise  not  so  much  with  reference  to  the 
precise  form  of  action,  but  as  to  whether  the  matters  are  Ultra 
Vires  at  all,  and  whether  consequently  the  complainant  has  any 
right  of  suit.  As  to  this  the  decisions  are  contradictory.  But 
supposing  the  Court  to  hold  that  the  particular  matter  is  not 
Ultra  Vires  in  either  sense,  then  it  necessarily  follows  that  the  suit 
in  any  shape  is  not  maintainable,  unless,  indeed,  the  plaintiff  can 
establish  such  a  case  as  will  take  his  complaint  out  of  the  rule  of 
i^oss  v.  Ifarbottlc,  and  so  bring  himself  within  one  of  the  exceptions 
which  have  been  set  forth  as  justifying  the  interference  of  the 
Courts  in  the  internal  affairs  of  corporations,^ 

'  1  H.  &  M.  786,  792.  2  sg(j  „,j;p^  pp^  712-723.  '  See  anlc,  pp.  703-9. 

■*  ^nte,  pp.  731-9.  i  Jnte,  pp.  724-9. 


CHAPTER  VII. 

PBOCEEDINGS  AGAINST  CORPORATIONS  IN  RESPECT  OP  ULTRA 
VIRES  TRANSACTIONS  WHOLLY  OR  PARTIALLY  EXECUTED. 

The  circumstances  under  wliicli  a  corporation  will  be  liable  and 
the  extent  of  its  liability,  to  the  opposite  party  for  benefits 
received  in  respect  of  Ultra  Vires  engagements  have  been  fully 
considered  in  Part  V.,  to  which  reference  should  be  made.  Here 
notice  may  be  taken  of  the  remedies  open  to  persons  so  dealing 
with  corporations,  or  who  have  become  involved  in  Ultra  Vires 
transactions.  It  may  be  that  the  corporation  will  have  to  return 
in  specie  what  it  has  received ;  or  that  the  transaction  has  gone  so 
far  that  it  cannot  be  repudiated  or  rescinded.^ 

Usually,  however,  the  only  claim  which  the  party  has  against 
the  corporation  is  an  equitable  claim  for  an  account ;  and  in  such 
case  the  following  are  the  chief  points  in  respect  of  the  proceedings 
which  may  be  taken  by  persons,  whether  officials  or  outsiders,  who 
have  entered  into  Ultra  Vires  transactions  and  from  whom  or  at 
whose  expense  corporations  have  benefited,  and  who  consequently 
have  claims  or  interests  in  respect  of  such  transactions. 

1.  No  action  will  lie  at  law  to  recover  the  advance,  &c.,  or  the  No  action  at 
benefit  thereof.     The  claim  thence  arising  is  not  a  legal  claim,  is    *^' 

not  based  on  legal  principles,  is  not  founded  on  a  transaction 
which  gives  in  a  Court  enforcing  common  law  rights  a  right  of 
action.^ 

2.  The  proceedings  must  therefore  be  in  equity ;  and  they  will  Account  in 
be  by  an  ordinary  action  for  an  account,  and  such  incidental  relief  *i"''y- 

as  may  be  advisable  under  the  circumstances. 

3.  It  must  be   an   ordinary  action.     The  liability,  such  as  it  Petition  to 
is,  of  the  corporation  does  not  constitute  even  in  equity  such  a  ■«^°d-ip- 
debt  as  will  support  a  winding-up  petition.'     Probably,  however, 

when  the  right  has  been  established  and  the  amount  due  to 
the  claimant  fixed  this  amount  would  be  a  debt  available  for  a 
petition.* 

4.  Of  course  if  there  be  a  winding-up,  the  claimant  can  come  in  Windlng-np  - 

1  See  party,  chap.  vi.  Pen-y-Van  Colliery  Co.,  6  C.   D.  477; 

2  Chambers  v.  Manchester,  t&c.  Ry.  Co.,       Listers'  Petition,  23  C.  D.  292. 

5  B.  &  S.  ^88  ;  33  L.  J.  (Q.  B.)  268.  ■*  See  last  note  ;  and  Ex  p.  William- 

3  See  Ex  p.  Fox,  6  Ch.  176,  184 ;  Re      son,  5  Ch.  309.    ■ 
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and  prove  for  the  amount  of  his  claim.i  But  it  seems  that  he  is  not 
compellable  to  do  so,  at  least  not  where  the  winding-up  is  volun- 
tary, but  may,  instead,  sue  the  corporation  in  the  ordinary  way.^ 

In  the  Worcester  Corn  Exchange  Go's  Gase,^  the  claimants 
were  not  entitled  to  have  a  call  made  in  the  liquidation.  But  the 
circumstances  were  peculiar.  Probably  this  would  not  be  so  held 
in  any  case  where  there  was  an  unpaid  capital  applicable  for 
payment  of  debts, 

5.  Where  advances  or  the  proceeds  of  materials,  &c.,  supplied  to 
a  company  can  be  traced,  and  it  can  be  shown  that  valid  liabilities 
of  the  company  have  been  thereby  discharged,  the  claimants  have 
been  in  various  instances  held  entitled  to  stand  in  the  place  of  the 
creditors  whose  debts  have  been  so  paid,  and  also  to  be  entitled  to 
the  benefit  of  securities  held  or  other  rights  possessed  by  them.* 
The  term  "  subrogation "  is  often  applied  to  this  fact  or  right. 
Whether  it  holds  universally  and  under  all  circumstances  must  be 
considered  doubtful.  The  principle  is  analogous  to  that  which  is 
held  to  apply  when  a  mortgagee  is  paid  off,  for  instance  on  a 
purchase  out  of  the  purchase  money,  and  by  mistake  the  mortgage 
is  cancelled ;  nevertheless  it  is  afterwards  deemed  to  be  kept 
alive  for  the  benefit  and  the  protection  of  the  person  by  whose 
money  it  was  discharged.  ^  Here  there  is  a  direct  connection 
between  the  two  parties,  the  purchaser  and  the  mortgagee.  But 
there  is  no  such  link  between  a  person  lending  money  to  a  com- 
pany, which  he  had  no  business  to  lend  nor  the  company  to  borrow, 
and  the  persons  whose  debts  may  in  whole  or  part  by  a  circuitous 
route  be  thereby  discharged.  lb  is  quite  possible  that  these  debts 
would  in  due  course  of  business  have  been  otherwise,  and  properly, 
discharged.  And  if  so,  the  necessary  effect  of  giving  the  invaUd 
lenders  a  claim  against  the  company  may  be  to  increase  consider- 
ably the  liabilities  of  the  company,  e.g.,  on  a  winding  up,  'to  the 
serious  prejudice  of  the  proper  creditors  of  the  company. 

6.  Claimants  will  be  entitled  to  interest  on  the  amounts  due  to 
them." 


'  Compave  the  case  of  proniotoi-s,  anlc. 
pp.  357-9. 

-  Lowndes  V.  Oai~)iet,,i-c.,  Oohl  Miiiinq 
Co.,  2  J.  &H.  282. 

2  8  Do  G.  M.  &  G.  180. 

■•  Blackburn  Build inci  Soc.  v.  CimUffe 
Broohs  tO  Co.,  22  C.  D.   01  ;  Bank' of 


yew  Zealand  v.  Rose,  10  N".  Z.  L.  R., 
(1892)  484. 

^  Adams  v.  AngcU,  5  C.  D.  634. 

''  German  Mining  Co.'s  Case  (No.  1), 
4  De  G.  Jl,  &  G.  19,  86,  43  ;  Ulster  By 
Co.  V.  Bainbridge,  <tc.,  By.  Co.,  Ir.  R 
2  Eq.  190. 


CHAPTER  VIII. 

COSTS. 

The  general  principles  as  to  costs  which  hold  ia  ordinary  matters, 
litigious  or  non-litigious,  apply  equally  to  proceedings  in  connection 
with  or  arising  out  of  Ultra  Vires  transactions.  This  is,  however, 
subject  to  qualifications  arising  from  a  consideration  of  the 
principles  of  Ultra  Vires.  A  few  cases  have  come  before  the 
Courts  in  reference  to  the  various  special  points  to  which  it  will  be 
useful  to  call  attention. 

As  an  Ultra  Vires  agreement  or  transaction  will  give  no  rights  Solicitors 
enforceable  by  action  to  the  immediate  parties  to  the  agreement  or  yires'tfaus- ™ 
transaction,  or  to  persons  entering  into  engagements  based  upon  the  actions  hare 
validity  of  such  Ultra  Vires  agreement  or  transaction,  so  solicitors,  costs. "" 
acting  for  a  corporation  in  respect  of  such  agreement  or  transaction, 
will  have  no  claim  against  the  corporation  for  their  costs  in  connec- 
tion therewith,  and  will  have  no  lien  for  such  costs  on  any  of  the 
corporate  deeds  or  other  documents  or  assets  which  may  be  in 
their  possession.     This  was  explicitly  so  decided  by  Page-Wood, 
V.-C,  in  Howard  &  DoUman's  Case}  which  was  one  of  the  cases 
arising  in  the  winding-up  of  the  Phoenix  LifeAssce.  Co.    That  com- 
pany had  been  established  to  carry  on  a  life  assurance  business. 
By  resolutions  passed  at  an  extraordinary  general  meeting  it  was 
determined  to   extend  the  business  to    (amongst   other  things) 
marine  and  accident  insurance.     In  pursuance  of  such  resolutions, 
Messrs.    Howard    and    Dollman,    as   solicitors   of    the    company, 
prepared  a  supplemental  deed  for  the  purpose  of  providing  the 
necessary  machinery  for  such  extension  of  the  company's  business, 
and  the  company  carried  on  such  extended  business  accordingly 
down   to  the   date  of  its  winding-up,  and  various  claims  were 
brought  in  in  the  winding-up  arising  out  of  the  extended  business. 
Messrs.  Howard  and  Dollman  acted  for  the  company,  not  only  in 
the  preparation  of  the  supplemental  deed,  but  also  in  contesting, 
.  prior  to  the  winding-up,  various  of  these  claims,  and  in  this  way 
they  ran  up  bills  of  costs  amounting  altogether  to  some  £997  in 
respect   of  the   extended   business.     It  was  admitted   that  the 
extended   business  was  Ultra  Vires  of  the   company,  and   that 

I  1  H.  &  M.  433. 
'  3n 
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consequently  the  company  was  under  no  liability  in  respect  of  the 
claims  arising  out  of  it,  Page-Wood,  V.-C,  accordingly  both 
disallowed  the  claim  of  the  solicitors  to  prove  in  the  winding-up, 
and  also  decided  that  they  had  no  lien  on  the  company's  papers 
and  documents  for  such  costs,  and,  further,  that  in  regard  to  pay- 
ments which  had  been  made  to  them  on  account  of  costs  generally, 
they  must  appropriate  such  payments  to  their  costs  properly 
incurred,  and  not  to  the  £997  improperly  incurred. 

No  doubt,  however,  on  the  general  principles  of  liability  to 
account  for  benefits  received,  if,  and  so  far  as,  a  corporation  may 
have  actually  derived  benefit  from  the  services  of  solicitors  in 
connection  with  an  Ultra  Vires  transaction,  to  that  extent  it  would 
be  bound  to  defray  the  reasonable  costs  of  such  solicitors. 

Questions  often  arise  as  to  what  expenses  (if  any)  in  connection 
with  the  inception  and  creation  of  a  corporation  it  will  or  may  be 
subsequently  liable  to  defray.  As  to  this  in  the  case  of  statutory 
corporations,  very  generally,  if  not  invariably,  there  are  provi- 
sions in  the  statutes  creating  the  corporation,  whether  the 
general  acts  or  the  special  act  obtained  in  reference  to  the  partic- 
ular corporation,  which  enact  that  the  costs,  charges,  and  expenses, 
are  to  be  paid  by  the  corporation  when  really  constituted.  These 
provisions  confer  on  the  persons,  who,  on  behalf  of  the  corporation 
have  defrayed  or  are  otherwise  entitled  to  be  paid  such  costs, 
charges,  and  expenses,  the  right  to  call  upon  the  corporation 
to  repay  or  to  pay  the  sarae.i  In  the  case  of  registered  companies 
there  are  no  such  provisions  in  any  of  the  Companies  Acts ;  and 
consequently  the  provision,  if  it  should  exist,  will  have  to  be  in  the 
memorandum  or  articles  of  association.  Even  if  so  provided,  this 
would  not  entitle  a  person  claiming  to  be  paid,  or  to  be  entitled  to 
the  costs,  charges,  and  expenses  in  consideration,  to  be  paid  the 
same,^  although  the  provision  would  justify  the  officials  of  the 
company  in  paying  them.' 

It  is  submitted,  however,  that  both  on  general  principles  and  on 
the  principle  of  accounting  for  benefits,  the  company  when  consti- 
tuted and  possessed  of  funds  would  be  liable,  in  equity  at  least,  to 
pay  the  actual  costs  of  aud  incident  to  its  incorporation,  namely:— 
the  stamps  aud  similar  payments  for  registration,  the  expense  of 
preparing  and  printing  the  memorandum  and  articles  of  associa- 
tion, and  the  charges  for  official  and  clerical  and  other  work 
connected  with  the  starting  of  the  company.*  There  is  no  decision 
actually  in  point,  but  in  Emma  Silver  Mining  Co.  v.  Grant,' 

»  ^nte,  pp.  356-7.  ^II'C.  D.918,  941. 
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whicli  was  an  action  by  the  company  against  a  promoter  to  recover 
secret  moneys  paid  by  him,  where  it  was  held  that  the  promoter 
was  in  a  fiduciary  relation  and  was  therefore  liable  to  account,  Sir 
George  Jessell,  M.  K.,  in  charging  him  for  his  profits,  said :  "  I  then 
deduct  all  sums  actually  paid  by  him,  whether  to  brokers  for 
getting  rid  of  the  option,  or  to  brokers  for  getting  rid  of  the  shares, 
or  for  sustaining  the  market,  or  to  the  directors,  or  to  the  agent 
who  procured  the  directors,  or  to  gentlemen  connected  with  the 
press  for  the  part  they  took  in  the  transaction." 

In  case  of  litigation  in  respect  of  Ultra  Vires  transactions,  for  Party  and 
instance,  proceedings  by  shareholders  to  restrain  the  contemplated  oniy^in°o*di- 
transaction,  or  the  continuance  of  one  already  in  fieri,  or  to  nary  litigation 
recover  assets  improperly  got  rid  of,  the  broad  rule  as  to  all  litiga- 
tion applies,  namely,  that  the  only  costs  allowed  are  the  ordinary 
party  and  pai-ty  costs.  This  was  so  determined  in  the  case  of 
Morgan  v.  G.  E.  By.  Co.  {Ko.  2),^  where  the  plaintiff,  a  share- 
holder, sued  on  behalf  of  himself  and  all  other  shareholders  of  the 
defendant  company,  except  the  directors  who  were  made  defen- 
dants, to  restrain  the  company  and  the  directors  from  paying 
certains  dividends  to  one  class  of  the  shareholders  without  also 
paying  corresponding  dividends  to  the  other  class  of  shareholders. 
At  the  hearing,  a  declaration  was  made  substantially  in  accordance 
with  the  prayer  of  the  bill.  The  plaintiff  asked  for  solicitor  and 
client  costs,  and  this  was  refused  by  Page- Wood,  V.-C,  who  said: 
"  If  the  plaintiff  and  those  whom  he  represents  were  exclusively 
entitled  to  this  fund  (as,  for  instance,  if  any  fund  had  been 
specifically  set  apart  for  the  payment  of  these  dividends),  I  think 
that  the  plaintiff  would  have  a  right  to  have  his  full  costs  out  of 
the  fund  ;  but  I  cannot  consider  the  general  funds  of  the  company 
as  applicable  to  this  purpose.  The  plaintiff  is,  no  doubt,  in  a  certain 
sense,  a  cestui  qiie  trust  of  all  those  funds,  and  it  might  be  that, 
in  a  suit  for  winding-up  the  affairs  of  the  company,  those  funds 
might  be  treated  as  his,  so  as  to  give  him  the  right  now  claimed, 
but,  in  a  suit  of  this  sort,  directed  to  a  specific  dealing  with  the 
dividends,  I  cannot  take  that  view." 

The  Vice-Chancellor  there  pointed  out  that  there  may  be  cir-  Administration 
cumstances  where  the  fund  to  which  the  litigation  relates  may,  as  "  '^  ""' ' 
the  result  of  the  litigation,  become  separated  and  appropriated  for 
the  benefit  of  some  particular  class  of  persons,  shareholders  or 
creditors.  If  so,  and  if  the  Court  should  proceed  to  administer  the 
fund,  it  would  have  jurisdiction  to  allow,  and  no  doubt  in  a 
proper  case  it  would  allow,  to  the  plaintiff,  through  whose  action 

1  1  H.  &  M,  560. 
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the  fund  has  been  secured  and  is  being  distributed,  the  difference 
between  party  and  party  costs  already  allowed  him,  and  his  solicitor 
and  client  costs  of  the  litigation. 
Officials  liable        There  can  be  no  doubt  that  when  officials  have  embarked  their 
for  costs.  corporation  in  Ultra  Vires  proceedings  and,  in  consequence,  they 

have  been  held  personally  responsible  for  the  same,  and  an  order 
has  been  made  against  them  for  the  payment  of  costs,  they  must 
themselves  personally  pay  such  costs  and  not  recoup  themselves 
out  of  the  corporate  funds.  There  is  perhaps  no  case  where  this 
has  been  precisely  decided  as  regards  commercial  corporations, 
and  their  officials.  But  in  A.-G.  v.  Daugava}  which'  was  a  case  of 
a  religious  corporation,  where,  in  a  suit  relating  to  the  validity  of 
the  removing  of  a  pastor,  the  trustees  were  made  defendants  and 
had  been  ordered  to  pay  the  costs,  and  they  did  so,  but  recouped 
themselves  out  of  the  funds  of  the  charity ;  subsequently,  on  an 
information  by  the  Attorney-General,  they  were  ordered  to  replace 
the  amount  so  applied  by  them. 

It  is  submitted,  however,  that  in  any  case  of  this  kind,  where 
the  officials  have  acted  with  hona  fides,  and  have  engaged  their 
corporation  in  the  Ultra  Vires  transaction  complained  of  in  the 
belief  that  the  transactions  were  within  the  powers  of  the  coi-pora- 
tion,  they  will  be  justified  in  recouping  themselves,  and  that  in 
the  event  of  an  action  being  subsequently  instituted  by  a  share- 
holder in  his  own  name  or  in  the  name  of  the  corporation  to 
compel  them  to  replace  the  costs  in  question,  the  judgment  would 
be  for  the  officials — of  course  assuming  that  they  themselves  had 
done  whatever  was  necessary  on  their  part   to  put  the  matter 
right :  for  instance,  if  the   Ultra  Tires  transaction  had  involved 
payment  away  of  the  corporate  funds,  and  the  officials  concerned 
in  the  transaction  had  replaced  the  funds.     It  seems  now  to  be 
established  as  a  principle  and  as  a  matter  of  right  that  ordinary 
trustees,  who  have  in  hona  fides  made  a  wrong  investment  of  their 
trust  funds  which  they  have  been  compelled  to  replace  in  a  proper 
state  of  investment,  are  entitled  to  be  allowed  out  of  the  trust 
funds  the  costs  of  the  litigation  which  was  necessary  to  determine 
the   question,  if  and  when  they  have   duly  replaced   the  trust 
funds.!*     It  is  submitted  that  these  principles  apply  with  at  least 
equal  force  to  the  case  of  officials  of  commercial  corporations,  who 
have  similarly  acted. 

Whether  any  persons,  officials  or  ordinary  members  of  corpora- 
tions who  have  been  concerned  in  Ultra  Vires  transactions,  can  be 

'  33  Beav.  621. 

2  See  Taylor  v.  Tah-um,  6  Sim.  281  ;  Koyds  v,  Royds,  U  Beav.  54. 
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made  defendants  to  an  action  instituted  in  respect  of  such  trans-   Officials  made 

actions,  simply  for  the  purpose  of  being  rendered  liable  for  the  charge  them 

costs  of  the  action  is  very  doubtful.     In  A.-G.  v.  Vestry  of  Ber-  '^^itli  ^sts. 

ffiondsey}  the  vestry  had  passed  resolutions  to  pay  the  expenses 

of  a  dinner  and  a  ball  in  connection  with  the  opening  of  a  new 

vestry  hall.     An  action  was  instituted  by  ratepayers  to  restrain 

the  vestry  from  making  such  payments,  which  in  fact  had  not  been 

made,  and  the  individual  ratepayers  who  voted  in  favour  of  the 

resolutions  were  made  defendants.     An  order  for  an  injunction 

was  by  consent  made  against  the  vestry  without  costs.     As  against 

the  other  defendants,  the  action  proceeded  to  trial,  simply  for  the 

purpose  of  obtaining  an  order  for  costs  agaiast  them  ;  but  both 

Fiy,  J.,  and  the  Court  of  Appeal  held  that  the  plaintiffs  were  not 

entitled  to  such  order,  and  dismissed  the  action  (with  the  costs  of 

the  appeal),  and  an  intimation  by  the  Court  of  Appeal  that  the 

action  itself  ought  to  have  been  dismissed  as  against  the  other 

defendants  with  costs. 

1  23  C.  D.  60. 
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The  various  modes  by  -wliich  the  existence  of  a  corporation  may 
be  determined,  fall  into  the  two  groups  of  voluntary  and  involuntary. 
In  the  former  case  the  corporation  by  some  action  on  its  own  part 
puts  an  end  to,  or  initiates  proceedings  which  result  in  putting  an 
end  to,  its  existence.  In  the  latter  case  this  results  from  proceed- 
ings prosecuted  by  others.  The  term  dissolution,  in  strictness, 
means  the  end,  the  disappearance  of  a  corporation  for  all  purposes. 
Usually,  and  in  the  case  of  commercial  corporations  always,^  there 
is  an  intervening  period  between  the  commencement  of  the  pro- 
ceedings which  bring  about  a  dissolution,  and  the  date  of  the 
dissolution  itself ;  during  this  period  the  corporation  is  in  a  mori- 
bund condition  ;  the  term  "  winding-up  "  is  applied  indiiferently  to 
this  period,  and  also  to  the  arrangement  of  the  corporate  affairs 
which  is  being  transacted  during  its  continuance. 

SECTION   I. — MODES    OF   DISSOLUTION. 

In  considering  the  various  ways  in  which  corporations  come  to 
an  end,  it  will  be  convenient  to  separate  registered  companies  from 
other  corporations.  As  regards  registered  companies,  the  Com- 
panies Act,  1862,  contains  detailed  provisions  which  do  not  apply 


'  Exoi'iit  in  those  special  cases  where  ii 
corporiition  is  by  a  statute  destroyed  by 
bcii)g  Iransicrred  into  imotlicr  corpora- 


tion without  any  break  in  the  continuity 
of  its  enterprise,  e.g.,  the  amalgamation 
liy  statute  of  two  registered  companies. 
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directly,  and  by  force  of  that  statute,  to  other  corporations  ;  though 
as  regards  such  of  these  as  come  within  the  description  ''  unregis- 
tered companies,"  the  statute  also  provides  a  closely  analogous 
procedure  for  the  liquidation  of  their  affairs.  In  all  cases  disso- 
lution will  be  either  voluntary,  i.e.,  by  the  conduct,  active  or 
passive,  of  the  corporators  themselves,  or  involuntary,  i.e.,  by  the 
action  of  outsiders. 


SUB-SECTION     I.— CORPORATIONS     OTHER     THAN     REGISTERED 
COMPANIES. 

First. —  Vohi ntary  Dissolution. 

The  voluntary  dissolution  of  a  corporation  will  be  brought  about 
in  either  of  the  following  modes  : — 

1.  By  extinguishment,  resulting  from    the   death   of    all   its 
members,  or  the  total  loss  of  one  of  its  integral  parts. 

2.  By  surrender  of  its  charter. 

3.  In  pursuance  of  the  provisions  of  some  special  statute. 

4.  By  proceedings  in  accordance  with  the  provisions  of  general 
Winding-up  Acts. 

1.  Demise  of  the  Members. 

A  corporation  perishes  when  either  the  whole  of  its  members  Loss  of 
have  died  out,  or  the  whole   of  those  who  constitute  an  integral 
and  essential  part,^  provided  that  there  is  no  means  for  repairing 
the  breach.^     It  would,  however,  seem  that  in  such  a  case  the 
corporation,  sometimes  at  least,  is  not  absolutely  gone,  but  is  rather 
in  abeyance,  the  Crown  having  power  by  a  fresh  charter  to  revive 
the  torpid  body,  and  to  clothe  it  with  all  the  dormant  rights  and 
capacities  of  the  original  body.^     Whether  a  corporation — that  is  Power  of 
to  say,  whether  the  members — can  properly  allow  the  corporation  ^^jo^^^ 
to  die  out,  may  be  considered  doubtful,  at  least  in  the  case  of  those   corporation 
which  may  be  denominated  "  public.''     The  franchises  have  been 
granted  to  these  for  public  ends  and  aims,  and  the  original  inten- 
tion must  have  been  that  they  should  be  used.     With  regard  to 
corporate  offices,  it  is  admitted  that  by  the  Common  Law  a  cor- 
porator can  be  compelled  to  undertake  them  when  called  upon  ;  * 
and  by  statute  the  same  has  been  expressly  provided  with  reference 
to  Municipal  Corporations.^     Pari  ratione  it  would  seem  that  the 

'  Sex  V.  Morris,  4  East,  17.  Compare  pare  Eex  v.    Passmorc,   3   T.   R.    199  ; 

JCennet  i^AvonNav.  Co.  v.  Witheringtmi,  Mayor,  iSsc, of  Colchester  v.  Seaber,  3  Burr. 

18  Q.  B.  631,  21  L.  J.  (Q.  B.)  419.  1866  ;  Newling  v.  Francis,  3  T.  E.  189. 

2  See  1  Vict.  c.  78,  s.  7.  ■*  Rex  v.  Bower,  2  D.  &  E..  842. 

'  Mayor,  <fcc.,  of  Colchester  v.  Brooke,  ^  5  &  g  ^yi,  jy,  ^,  yg^  g,  51  .  jjj,^^  y_ 

7  Q.  13.  339,  15  L.  J.  (Q.  B.)173.     Com-  Mkhmmul,  11  W.  K.  65. 
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corporation  itself  must  be  compellable  to  fulfil  its  duties,  and  to 
discharge  the  purposes  for  which  it  has  been  created,  at  least 
whenever  such  purposes  have  a  distinct  and  primary  reference  to 
the  public  welfare  ;  and  if  compellable  to  do  this  it  is  apparently 
compellable  to  keep  up,  or  at  least  to  make  the  attempt  to  keep 
up,  its  members,  so  as  not  to  perish  of  mere  inanition.' 

In  the  present  day,  however,  there  are  other  ways  and  means 
of  accomplishing  those  ends,  which  corporations  were  formerly 
Non-inter-  frequently  established  to  bring  about.  Consequently  it  may  safely 
the  Crown.  be  predicated  that,  whether  it  is  or  is  not  theoretically  Ultra  Vires, 
even  of  public  or  semi-public  '  corporations  to  allow  their  members 
to  die  out  totally  or  as  to  any  integral  part,  the  Crown  at  least 
will  not  intervene  to  prevent  this.  If  the  members  themselves 
find  the  duties  too  onerous,  or  do  not  value  their  franchises  and 
privileges  sufficiently  to  keep  them  alive  and  in  active  operation, 
neither  political  necessities  nor  public  needs  can  now  be  deemed 
sufficiently  pressing  to  require  that  corporations  should  be  made 
to  discharge  their  functions. 

This  applies  in  an  especial  degree  to  pui-ely  mercantile  corpora- 
tions. In  these  the  rights  and  capacities  that  belong  to  the  whole 
as  distinct  from  its  parts — i.e.,  the  individual  members — belong  to 
it  for  the  private  advantage  of  the  latter.  These  may  use  or  not 
use  them  as  they  think  fit,  and  may  allow  them  to  pass  into 
_  desuetude  and  the  corporation  itself  to  decay. 

2.  Surrender  of  Charter. 

A  dissolution  may  take  place  in  the  case  of  chartered  corpora- 
tions by  the  surrender  of  the  charter,  whether  with  a  view  to  the 
granting  of  a  new  charter  incorporating  the  old  body  with,  it  may 
be,  additions  either  in  members  or  in  area;  or  for  the  simple 
purpose  of  putting  an  end  to  the  corporation  and  liquidating  its 
affairs.  In  any  such  case,  apart  from  express  provisions  contained 
in  the  existing  charter,  there  can  be  little  doubt  that  it  is  within 
the  power  of  the  majority  of  the  members  acting  with  bona  fides 
towards  any  dissentients  to  determine  whether  or  not  the  charter 
shall  be  surrendered.  The  solitary  case  of  Ward  v.  Society  of 
Attornies'^  can  scarcely  be  considered  an  authority  to  the  contrary 
effect. 

nl  ^^M^f  w"T-°o  "•   ^'""^«^'^''  Ganal  =  See  definitions,  ante,  pp.  12,  H. 

Co.,  4  M.  kW.i,2.  3  1  Coll.  370,  post,  p.  784. 
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3.  special  Statute. 

Voluntary  dissolution  may  occur  in  pursuance  or  by  virtue  of 
provisions  contained  in  some  special  Act  of  Parliament.  The 
latter  is  not  unusual — for  instance,  when  the  undertaking  of  a 
railway  company,  gas  works,  and  the  like  is  authorised  to  be  sold 
and  transferred  to  some  other  corporation.  Frequently  the  statute 
which  authorises  the  sale  contains  provisions  for  winding-up  the 
affairs  of  the  old  company,  and  dividing  the  cash,  shares,  or 
securities  constituting  the  purchase-money,  after  payment  of  the 
liabilities  of  the  old  company,  amongst  its  members.  Such  division, 
however,  does  not  necessarily  take  place,  because  sometimes  the 
transfer  to  the  company  acquiring  the  undertaking  constitutes  au 
amalgamation  in  the  most  complete  sense,  so  that  the  creditors 
and  members  of  the  dissolved  company  become  by  force  of  the 
legislative  enactment,  creditors  and  members  of  the  company  to 
which  the  undertaking  is  transferred. 

4.  Windlng-U23  Acts. 

Voluntary  dissolution  may  also  take  place  pursuant  to  the  pro- 
visions of  a  winding-up  Act.  The  only  general  statute  ^  at  present 
n  force  is  the  Companies  Act,  1862,  and  the  provisions  in  this 
statute  relating  to  voluntarily  winding-up  are  set  forth  later.^  The 
Building  Societies  Act,  1874,  and  the  Friendly  Societies  Act,  1875, 
also  contain  provisions  relating  to  the  winding-up  of  societies  within 
those  Acts  respectively,  and  enabling  them  (amongst  other  things) 
to  wind  up  their  affairs  voluntarily  and  to  be  dissolved. 

Secondly. — Involuntary  Dissolution. 
The  involuntary  dissolution  of  a  corporation  may  take  place  in 
the  following  ways  : — 

1.  By  proceedings  against  it  on  the  part  of  the  Crown,  as  a 

punishment  for  the  misuse  of  its  franchises. 

2.  By  lapse  of  time  in  the  case  of  corporations  created  for  a 

determinate  period. 

3.  By  a  special  statute  passed  in  any  particular  case  and 

providing  for  compulsory  dissolution. 

4.  By  compulsory  proceedings  under  a  Winding-up  Act. 

1.  Dvi'ect  Action  of  the  Grown. 
This  is  distinctly  an  instance  of  the  effect  of  the  doctrine  of  Eevocation 
Ultra  Vires.     From  earliest  times  it  has  been  established  that  a  ^e  C^^^n^^ 

1  Except  the  "Companies  (Winding-      woundup, 
up)  Act,  1890,"  which,  however,  applies  -  Post,  p.  782. 

only  when  a  company  is  actually  beinc 


■778  DISSOLUTION. 

corporation  which  turned  its  franchises  or  liberties  to  improper 
purposes,  and  apparently  even  if  it  only  neglected  its  duty/  was 
liable  to  have  those  franchises  or  liberties  forfeited.  Without 
some  just  reason  the  Crown  cannot  revoke  a  charter  of  incorpora- 
tion, or  withdraw  any  of  the  privileges  contained  therein.  But  it 
may  do  so  whenever  the  conditions  of  the  grant  are  not  observed.^ 
In  former  times  it  was  a  rather  common  occurrence  for  proceed- 
ings to  be  instituted  by  the  Crown  against  corporations  for  mis- 
using their  franchises,  or  against  individuals  for  usurping  such 
privileges.  State  reasons  were  generally  the  motive  cause.  The 
municipal  corporations  during  the  Middle  Ages,  and  till  a  period 
at  least  as  late  as  the  Eevolution  of  1688,  formed  one  of  the  chief 
mainstays  of  English  liberty.  The  sovereigns  encouraged  them  as 
the  centres  of  trade,  but  repressed  them  by  every  means  when 
they  attempted  to  make  subservient  to  political  objects  the 
great  power  which  the  union  and  periodical  meetings  of  their 
members  gave  them.  Other  incentives  there  were,  too,  which 
prompted  the  almost  continual  interference  of  the  Crown  with  the 
corporations.  However,  with  the  increase  of  individual  freedom, 
and  protection  for  the  exjDression  of  individual  opinions,  the 
political  importance  of  these  bodies  has  greatly  diminished  ;  con- 
sequently, seldom  if  ever  does  the  Crown  now  attack  them  for  an 
encroachment  upon  its  own  privileges,  or  for  any  other  reason  of 
offence  to  itself.  When  the  Crown  does  intervene,  it  is  rather 
the  State  than  the  sovereign  personally  ;  the  cause  is  detriment, 
actual  or  apprehended,  to  the  public  interests  ;  the  proceedings  are 
by  or  in  the  name  of  the  Attorney-General ;  and  the  object  sought 
is  to  compel  the  delinquent  body  to  do  or  forbear  from  given 
acts,  and  very  seldom  its  actual  dissolution. 
Power  of  the  Nevertheless  the  power  of  the  Crown  or  the  State  to  cancel  a 
charters, °&r'^  charter,  or  to  withdraw  its  permission  from  a  corporation  when 
given  in  another  form,  for  non-observance  of  conditions,*'  remains 
in  full  vigour,  and  it  may  be  exercised  at  any  moment  for  the 
punishment  of  an  offender.  Consequently,  where  a  corporation  or 
its  officials  are  acting  contrary  to  the  provisions  of  their  charter,  or 
other  constating  instruments,  or  in  any  other  manner  so  as  to 
imperil  the  existence  of  the  corporation,  the  Courts  will,  upon  tlie 
request  of  any  member,  restrain  such  acts.     In  Reiidall  v.  Crystal 

lo'  /?o'^i*'"  "^  ^°"vf  ""■  ^"""f  ^'  ^°^'    Compare  Jicx  v.  J^ard,  4  A.  &  E, 

12  Mod  271  ;  compare  Peter  v.  Aendal,  384  ;  A.-Cr.  v.Mayor,  <fcc.,  of  Shrewsbury, 

0  a.  a  Kj.  ma,  g  Beav.  220 

=  liex  V.  Amcry    2  T.  E.  515  ;  Au-  y.  .i  Or  to  annul  a  cliarter  obtained  by 

^.TZf"-'h  2'%\l  '•  ^'>«n-  fr-'"'''       ^'r^  °'  °'isrepresentation-ia  BanqZ 
.be.  of  London,  1  Show    280  ;  m,for,       d'ffochdaga  v.  Murray,  15  App.  414. 
•Cv.,  of  Lyme  v.  Ihnley,  2  CI.  &  F.  331,  ^' 
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Palace  Go.}  the  defendant  company  had  been  incorporated  by  Kendall  v. 
charter,  one  of  the  conditions  of  which  was,  that  no  person  should  qJ^^  ^ 
be  admitted  to  the  building  or  grounds  on  the  Lord's-day  in  con- 
sideration of  any  money  payment,  whether  made  directly  or 
indirectly,  unless  the  express  sanction  of  the  Legislature  should 
have  been  obtained.  By  a  private  Act  of  Parliament  subsequently 
passed,  power  was  given  to  the  directors  of  the  company  to  agree 
with  any  proprietor,  absolutely  entitled  to  shai'es  or  stock  in  the 
company,  for  the  conversion  thereof  into  a  ticket  of  admission 
iuto  the  building  and  grounds  for  such  proprietor  or  his  nominee 
for  life,  or  term  of  years,  as  might  be  determined  on,  provided 
that  nothing  therein  contained  should  invalidate  the  charter  or 
relieve  the  company  from  any  conditions  contained  therein, 
excepting  in  so  far  as  the  same  were  thereby  expressly  varied. 
In  pursuance  of  this  Act,  it  was  proposed  to  give  in  exchange  for 
each  share  a  ticket  entitling  the  owner  to  a  certain  number  of 
admissions,  and  which  should  be  available  on  Sundays  as  well  as 
other  days.  Upon  a  bill  being  filed  by  one  of  the  members  of  the 
company,  on  behalf  of  himself  and  the  rest,  to  restrain  the  pro- 
posed exchange,  Page-Wood,  V.-C,  considered  that  such  a  proposal, 
if  carried  into  effect,  would  be  an  infringement  of  the  condition  in 
the  charter,  and  also  that  it  was  not  authorised  by  the  Act ;  and  he 
accordingly  overruled  a  demurrer  by  the  company  and  the  directors 
to  the  bill. 

The  method  of  procedure  is  by  a  writ  of  scire  facias  against  the  Method  of 
corporation  to  repeal  the  charter,  or  against  a  body  claiming  to  proceedings. 
exercise  corporate  powers  to  determine  the  validity  of  such  claims  :  ® 
and  by  quo  warranto,  either  when  the  intention  is  to  inflict  the 
minor  punishment  of  suspending  for  a  while  the  corporate  fran- 
chises, and  not  of  actually  taking  them  away  and  determining  the 
existence  of  the  corporation;^  or  when  the  body  proceeded  against 
is  not  in  fact  a  coi-poration. 

The  difference  between  the  two  proceedings  has  been  thus 
stated  :  "  A  scire  facias  is  proper  where  there  is  a  legal  existing 
body  capable  of  acting,  but  who  have  been  guilty  of  an  abuse  of  the 
power  entrusted  to  them  ;  for  as  a  delinquency  is  imputed  to  them  ; 
they  ought  not  to  be  condemned  unheard ;  but  that  does  not 
apply  to  the  case  of  a  non-existing  body.  And  a  quo  warranto  Quo  Warranto. 
is  necessary  where  there  is  a  body  corporate  de  facto,  who  take 
upon  themselves  to  act  as  a  body  corporate,  but  from  some  defect 

1  4  K.  &  J.  326,  27  L.  J.  (Ch.)  397.       Brooke,  7  Q.  B.  385 ;  Meg.  v.  Arnaud,  9 
See  Queen  v.  JEastern  Archipelago  Co.,       Q.  B.  806. 

22  L.  J.  (Q.  B.)196.  3  gee    "Pkcita    de  Quo  Warranto," 

2  RexY.  Bailiffs,  (be,  of  Bewdley,  IP.       published  by  the  Record  Commissioners, 
Wms.  207  ;  Maym;  &e.,  of  Colchester  v.       pp.  618-621. 
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ia  their  constitution  they  cannot  legally  exercise  the  powers  they 
affect  to  use."  ^ 

2.  Corporations  created  for  a  Term? 

These  are  of  infrequent  occurrence.  There  is  nothing  special 
with  respect  to  their  dissolution.  At  the  expiration  of  the  term 
they  come  to  an  end  by  operation  of  law ;  but  no  doubt  such  of 
them  as  are  within  any  Winding-up  Act  might  on  proper  grounds 
be  wound  up,  like  any  similar  corporation  under  such  Act,  though 
the  term  had  not  ended.  Such  corporations  if  empowered  to  hold 
land  may  acquire  the  fee  simple.^ 

3.  Special  Statute. 

A  statute  passed  for  the  purpose  of,  or  containing  provisions, 
enabling  proceedings  to  be  taken  for  winding-up  and  dissolving  a 
corporation  compulsorily,  will  enact  or  indicate  how  this  is  to  be 
done.  Usually  such  statute  enacts  that  such  proceedings  are  to 
be  under  the  Companies  Act,  1862.  But  some  special  mode  or 
tribunal  may  be  provided — as  to  this  eveiything  will  depend  on 
the  language  of  the  Act. 

4.   Winding-up  Acts. 

Involuntary,  as  voluntary,  dissolution  may  take  place  pursuant 
to  the  winding-up  sections  of  the  Companies  Act,  1862.* 

SUB-SECTIOiv"   II. — REGISTERED   COilPAXIES.'' 

First. — Procedu  re. 

The  Companies  Act,  1862,  provides  that  the  winding  up  of 
Companies  subject  to  or  brought  within  its  provisions  may  take 
place  in  either  of  three  ways  : — 

(a)  "By  the  Court."  This  is  in  pursuance  of  a  compulsory 
order  made  on  a  sufficient  case  being  established." 

An  application  to  the  Court  for  an  order  is  to  be  by  petition, 

3  1.  E.  199,  244      faee  Grant  ou  "Cor-  «p,  tho  laborious  work  by  Mr.  Registrar 

porations,     pp.  295-302  Eraden,   on    "Practice    and    Forms  in 

2  See  aiik;  p.  2  ;  1  Viot.  o.  73,  s.  29.  AVinding-up  " 

^  NicoU-<i.iKciu  York  ih  Eric  ER.  Co.,  »  25    &   -^G  Vict     c     S9     s     '9— "A 

]l  ^It'l^^.  \frZ  r    f rfr"*"  '^''■"  """Jl'^'y-  ""^l*^'-  tl'i^  Act;  may  b;  wound 

i'AlttTm  :,nl  I'M    -  "P  ?y  *^''  ^'°"''^  ^^  hcreiuaftir  defined, 

I  n.     ,.'  fr  <'':P°^(>  P-  782.  under  tlie  followiu"  circumstances  fthat 

'  For  lull  details  not  only  as  to  wind-  is  to  say)  •—  <-ucumstantes  (tnat 

ing-up  but  also   as  to  the   genorallaw  l.  Whenever  the  companv  has  passed 

relating  to  companies  under  the  Com-  .,    <.„«p;„i    ,.„„„i,' T;    1        FJ"?*^'^ 

panics  Acts,   sec  the  exhaustive  Treatise  special    iesolution»    requiring 

by  Mr,  H.  Burton  Buckley,  Q.  C,  on  «  A<i  tn  "mwmoi  ,.»=„i  *■      >.             4. 

"The  Law  and  Practice  undo  the  Com-  :,1.                 ^         resolution,     see  sect. 
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which   may  be  presented  by  the    company   itself,   creditors,  or 
members.! 

The  clause  in  the  section-(79)  which  is  most  important  in  con- 
nection  with  the  present   subject   is  the   fifth,   the   "just   and 
equitable  "  one.     As  to  this,  Ultra  Vires  transactions  are  no  ground  ultra  Vires 
for  granting  a  winding-up  order.     This  was  determined  in  Spade-  *™ground"for 
'man's   Case?  where  an  arrangement  was  come  to  for  allowing  winding-up ; 
upon  terms  certain  members  to  retire  from  a  company.     One  of 
the  members  who  objected  to  the  arrangement  (and  which  was 
afterwards  decided  to  be  Ultra  Vires)  ^  thereupon  presented   a 
petition  to  wind-up  the  company,  but  the  Lord  Chancellor  dis- 
missed the  application.    So  in  Re  Factage  Parisien,^  where  the 
petitioner  alleged  that  the  company  were  acting  in  an  Ultra  Vires 
manner,  the  petition  was  finally  dismissed,  it  having  been  first 
directed  to  stand  over  till  a  meeting  of  the  members  was  called, 
and  which,  having  been  called,  preferred  to  continue  the  under- 
taking. 

A  fortiori,  mere  irregularities  in  the  management  of  a  com-  ner  irregulari- 
pany,^  or  misconduct  on  the  part  of  the  directors,^  or  the  loss  of  Management 
capital  ^  (unless  it  amounts  to  actual  insolvency  or  the  impossi- 
bility of  continuing  the  business  **)  are  not  per  se  sufiicient  for 
compulsorily  winding-up,  though  any  one  or  more  of  these  facts 
taken  in  connection  with  other  circumstances — especially  such  as 
show  fraud  on  the  part  of  the  directors,  or  those  who  got  up  the 
company ' — may  suffice.^" 

the  company  to  be  wound  up  by      Co. ,  9  Eq.  9. 

the  Conrt.  ^  See  judgments  in  Be  Suhxirban  Sotel 

2.  Whenever  the  company  does  not      Co.,  2  Ch.  737,  and  Jle  Joint  Stock  Coal 

commence  its  business  within   a  Co.,  exparte  Green,  8  Eq.  146. 

j'ear   from    its  incorporation,    or  '  Though  it  has  been  held  that  fraud 

suspends  its  business  for  the  space  in  promotion  is  not  of  itself  ground  for  a 

of  a  whole  year."  compulsory  order — Be  Gold  Co.,    11  C. 

3.  Whenever  the  members  are  reduced  D.  701  ;  Re  Haven  Gold  Mining  Co.,  20 

in  number  to  less  than  seven.''  0.  D.  151. 

4.  Whenever  the  company  is  unable  to  '"  See  now  the  effect  of  section  8  of  the 

pay  its  debts.  ■=  Companies   (Winding-up)  Act,    1890; 

5.  Wlienever  the  Court  is  of  opinion      and  ife  Russell,  Cordner  <fc  Co.,  1891,  3 

that  it  is  just  and  equitable  that  Cli.  171,  Re  Anfflo-Austrian  Printing 
the  company  shall  be  wound  np. "  Co.,  35  Sol.  J.  469;  Re  Krasnapolsky 
'  Sect.  82.  Restaurant  Co.,  1892,  3  Ch.  174. 


2  Re  Agriculturist  Cattle  Ins.  Co.,  ex 


•parte  Spackman,  1  Mac.  &  G.  170,  18  L.  "  Ee  Tumaeacori  Mining  Co.,  17  Eq. 

,T.  (Ch.)  261  ;  Ex  parte  Fox,  6  Ch.  176,  534 ;  Re  Middlesborough  Assembly  Room 

184.  Co.,  U  C.  D.  104  ;  Re  Capital  Fire  Ins. 

3  Spackman  v.  Evans,  L.  K.   8  H.  L.  Assoc,  21  C.  D.  209. 

171.  ''  Sea,   lie.,   Marine  Ins.   Co.,  2  Eq. 

■•  34  L.  J.  (Ch.)  140.  545;    Re    Laxon  &  Co.,    1892,   3   Ch. 

'  Re  Anglo-Greek  Steam  Nav.  Co.,  2  555. 

Eq.  1.  "  See  section  80,  for  the  circumstances 

"  Ex  parte   Wise,  1   Drew,  465  ;  Re  under  which  a  company  will  be  deemed 

Anglo  -  Greek    Steam    Nav.    Co.,    uii  "unable  to  pay  its  debts;"  and  the 

supra.  most  recent  cases — Re  West  Hartlepool 

'  See  Ee  European  T/fe  Ass.  Soe.,  10  Docks,  <fcc.,   Co.,    10  Ch.   618  ;    Cadiz 

Eq.  403  ;  Se  Spence's Patent,  &e.,  Cement  W'works  Co.  v.  Barnett,  19  Eq..  182  ;  Re 
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(6)  "  Altogether  voluntarily."  This  is  in  pursuance  of  a  special 
or  extraordinary  resolution  passed  by  the  company  in  general 
meeting.^ 

(c)  "  Voluntary  continued  under  the  supervision  of  the  Court." 
Besides  the  two  modes  of  winding-up  referred  to,  the  Companies 
Act,  1862,  further  provides  ^  that  "When  a  resolution  has  been 
passed  by  a  company  to  wind-up  voluntarily,  the  Court  may  make 
an  order,  directing  that  the  voluntary  winding-up  should  continue, 
but  subject  to  such  supervision  of  the  Court,  and  with  such  liberty 
for  creditors,  contributories,  or  others,  to  apply  to  the  Court,  and 
generally  upon  such  terms  and  subject  to  such  conditions  as  the 
Court  thinks  just."  This  is  an  intermediate  process — voluntary  in 
the  main,  but  empowering  the  Court  to  impose  restrictions  on  the 
voluntary  liquidators,  and  affording  parties  interested  a  ready 
means  of  applying  to  the  Court  whenever  such  recourse  may  be 
advisable. 

Secondly. — Application  of  the  Cornpanies  Act,  1862. 

The  winding-up  sections  of  this  statute  apply  to  all  companies  duly 
registered  for  carrying  on  business  within  the  United  Kingdom, 
to  companies  which  are  practically  defunct,  e.g.,  such  as  have 
amalgamated  with  others,''  as  well  as  to  such  as  are  carrying  on 
Foreign  their  busiuess.    They  also  apply  to  registered  companies  formed  for 

carrying  on  business  partially  or  even  exclusively  abroad,  provided 
they  have  an  office  or  branch  office  here,  or  have,  or  contemplate 
the  having,  as  shareholders,  British  subjects,  or  persons  resident  in 
England  ;*  but  probably  they  do  not  apply  if  both  their  objects  and 
their  shareholders ''  are  exclusively  foreign." 

London  <h  Paris  Banking  Coi-p.,  19  Eq.  company  to  be  wound  up  volun- 

444  ;    He  Globe  Steel  Co.,  20  Eq.  337  ;  tarily.   " 

He  St.  Thomas  Dock  Co.,  2  C.  D.  lis  ;  3.  "Whenever  the  company  has  passed 

as  to  tests  of  insolvency,  see  J!c  Europmn  an  extraordinary  resolution  to  the 

Life  Ass.  Soc.,  9  Eq.   122  ;  Itc  London,  ellect  that  it  has  been  proved  to 

.(■(■.,  Industrial  Assm:,  1  C.  D.  466  ;  and  their  satisfaction  that  tliecompany 

the  Life  Assurance  Companies  Act,  1S70,  cannot,  by  reason  or  its  liabilities, 

sect.  21.  continue  its  business,  and  that  it 

1  Section  129.  A  company  under  this  is    advisable     to    wind  -  up    the 

Act  may  bo  wound  up  voluntarily —  same. 

1.  AVhenever  the  period,  if  any,  fixed  -  Section  14". 

for  the  duration  of  the  company  •'  He  Familij  Sndomnent  Soe.,  5  Ch. 

by  the  articles  of  association  ex-  US. 

pires,   or  whenever  the  event,  if  -i  He  Commercial  Bank  of  India,  6Eq. 

any,  occurs,  upon  the  occurrence  ,-.17  ;  7.V  Imperial  Anglo-German  Bank, 

of  which  It  is  provided  by  the  26  L.  T.  (N.  S.)  229,  W.  N.  1872,  pp.  3 

articles   of    association    that   the  an>\  iO;  He  General  Co.  for  Promotion  of 

company  is   to  bo  dissolved  and  Land  Credit,  ,5  Ch.  363  ;  and  Princess  of 

" '  "■'"*  V.'.iMs  v.  Bos,  L.  E.  :,.  H.  L.  176. 

See  last  note. 


companies. 


vw.u^.njj       »o       v\j      tj\j     nlo.-ilJi,  ILL      illHl 

the  company  in  general  meeting- 
has  passed  a  resolution  requiring 


the    company    to  bo  wound  up  '■  AVhether  a  purely  foreign  company 

voluntarily.  can  be  wound  un  under  the  Act.  sec  He 

iVhenever  the  company  has  passed  a 
special  resolution   requiring  the 


„   „,,  ^,-  ,  can  be  wound  up  under  the  Act,  see  He 

2.  Whenever  the  company  has  passed  a       Lloyd  Generale  Italiano,  29  C.  D.  219. 
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In  addition,  the  Act  applies  to  very  many  "unregistered  companies."  Unregistered 

With  reference  to  these  bodies,  section  199  provides  that,  "  any     ""P^""^^- 

,  .  .     .  ^     .,  '        .  -^     25  &  26  Vict. 

partnership,  association,  or  company,    excepb  railway  companies   u.  89,  s.  199. 

incorporated  by  Act  of  Parliament,  consisting  of  more  than  seven 
members  and  not  registered  under  this  Act,  ....  may  be  wound 
up  under  this  Act,  and  all  the  provisions  of  this  Act  with  respect 
to  winding-up  shall  apply  to  such  company,"  subject  to  the 
qualifications  and  exceptions  mentioned,  one  of  which  is,  that 
no  unregistered  company  shall  be  wound  up  under  the  Act  volun- 
tarily, or  subject  to  the  supervision  of  the  Court.^ 

From  the  language  of  the  preliminary  part  of  this  section  it  What  com- 
might  have  been  thought  to  include  any  association  whatever  other  th^'geetbn"" 
than  those  expressly  excepted.  But  it  would  seem  that  a  club 
cannot  be  wound  up  by  the  Court.-  A  doubt  has  also  been  raised 
as  to  whether  the  Court  can  make  an  order  for  the  winding-up  of 
an  unregistered  mutual  marine  insurance  society.^  And  certainly 
any  company  or  body  which  could  have  been  registered  but  has 
not  been,  is  illegal,  and  therefore  cannot  be  wound  up.*  Nor  can 
persons  who  associate  themselves  for  the  purpose  of  forming  a 
company,  which  project  fails,  obtain  an  order  to  wind-up  such 
projected  company  on  the  ground  that  they  have  acted  for  and 
represent  such  company.^ 

A  company  incorporated  abroad  which  has  an  office  and  assets 
here  may  be  wound  up.^ 

Companies  incorporated  by  special  Acts,  if  they  are  not  railway 
companies,  may  be  w^ound  up — e.g.,  a  canal,'^  a  dock,^  a  tramway,^  a 
ferry,^''  a  waterworks,^^  a  telegraph  ^^  company. 


'  Section  199.  (3.)  The  circumstances 
mider  whicli  an  unregistered  company 
may  he  wound  up  are  as  follows  (that  is 
to  say) : — 

(a)  Whenever  the  company  is  dissol  ved 
or  has  ceased  to  carry  on  business, 
or  is  earthing  on  business  only  for 
the  purpose  of  winding  -  up  its 
affairs. 
.  (5)  Whenever  the  company  is  unable 
to  pay  its  debts." 
(c)  Whenever  tlie  Court  is  of  opinion 
that  it  is  just  and  equitable  that 
the  company  should  be  wound  up. 
=  St.  James's  Club,  2  De  G.  M.  &  G. 
383.      Compare  Re  Bristol  Athenaeum, 
43  C.  D.  236  ;  and  Jle  Co.  of  Free  Fisher- 
men of  Faversham,  36  C.  D.  329. 

3  See  lie  London  Marine  Ins.  Assoc., 
8  Eq.  176. 

*  He  Arthur  Average  Assoc,  3  C.  D. 
522,  528;  Be  Padstow  Total  Loss,  (Sec, 
Assoc,  20  C.  D.  137,  145 ;  Shaw  v. 
Benson,  11  Q.  B.  D.  563.  Compare  Be 
TlmrMs,  14  Q.  B.  D.  379. 


°  Be  Imperial  Anglo-German  Bank,  26 
L.  T.  (N.  S.)  229,  W.  N.  1872,  pp.  3 
and  40.  But  see  Be  Adisonia  Fibre  Co., 
9  Ch.  637,  n. 

°  Re  Matheson  Brothers,  27  C.  D.  225; 
Re  Commercial  Bajih  of  South  Australia,  - 
33  C.  D.  174. 

'  Be  Wey  and  Arun  Canal  Co.,  4  Eq. 
197  ;  Re  Bradford  Navigation,  10  Eq. 
331. 

*  Re  Exmouth  Docks  Co.,  17  Eq.  181. 

"  Re  Brentford  Trams.  Co.,  26  C.  D. 
527;  Borough  of  Portsmouth,  <S;c.,  Trams. 
Co.,  1892,  2  Ch.  362. 

"*  Re  Isle  of  Wight  Ferry  Co.,  2  H.  & 
M.  697. 

"  R£  Barton-on-HxinJher,  <fcc..  Water 
Co.,  42  G.  D.  585. 

^''  Re  Electric  Telegraph  Co.  of  Ireland, 
22  Beav.  471. 


•  See,  for  the  cirourastance.s  under 
which  a  company  will  be  deemed  unable 
to  pay  its  debts,  the  fourth  clause  of  this 
sectiofi. 
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Eailway 
companies. 


Warrant  of 
abandonment. 


Railway  companies.  These,  if  incorporated  by  special  Act,  are 
by  section  199  expressly  excluded  from  the  winding-up  provisions. 
But  it  has  been  held  that  the  exception  from  the  power  of  winding- 
up  applies  only  to  companies  whose  principal  object  is  the  con- 
struction and  working  of  a  railway,  and  that  where  a  company's 
principal  object  was  the  construction  of  docks  it  could  be  wound 
up  by  the  Court,  although  it  had  power  also  to  make  a  branch 
railway  for  purposes  connected  with  the  docks.^  Again,  where  the 
undertaking  of  a  railway  has  been  abandoned  by  warrant  of  the 
Board  of  Trade,  it  has  been  enacted  that  the  company  shall  be 
deemed  to  be  an  unregistered  company,  and  that  any  shareholder,^ 
or  creditor,^  may  present  a  petition  for  a  compulsory  order. 


Power  of 
corporators 
to  dissolve. 


SECTION   II. — POSITION  OF  CORPORATORS. 

The  chief  question   of  practical  importance  to  corporators  in 
connection  with  dissolution  is  as  to  the  power  of  a  majority  of  the 
members  of  a  corporation  to  determine  whether  or  not  the  corpo- 
ration shall  continue  or  be  summarily  brought  to  an  end.     As  to 
this  the  better  opinion  is  that  this  is  a  matter  which  a  corporation, 
that  is,  the  majority  of  its  members  acting  with  bona  fides,  can 
determine.    Ward  v.  Society  of  Attornies,'^  where  a  question  arose 
K.S  to  a  proposed  sun-etider  of  a  charter,  is  sometimes  stated  to  be  a 
decision  to   the   contrary ;  but    this   is    scarcely    correct.      What 
Knight-Bruce,  V.-C,  did  in  this  case  was  to  grant  an  injunction 
restraining  the  defendant  corporation  until  the  hearing  from  sur- 
rendering its  charter  or  parting  with  its  assets,  and  he  did  this  to 
prevent  irreparable  damage.     His  words  are  :  "  The  two  substan- 
tial objects  of  the  present  application  are,  to  prevent  the  destruction 
of  the  corporation,  and  to  prevent  that  alienation  of  the  property 
of  the  corporation  which  is  proposed  for  no  purpose  except  its 
destruction.     If  such   opinion  as  I  have  at  present  formed  were 
more  favourable  to  the  case  of  the  respectable  defendants  than  it 
is,  I  could   not  allow  the  property  to  be  so  importantly  affected 
before  the  hearing  of  the  cause.     It  seems  to  me  that  to  do  so 
would,  in  the  strongest  sense  of  the  term,  be  an  irremediable  act. 
How  could  I,  or  any  Court  in  the  kingdom,  restore  these  plaintiffs 
to  their  original  position,  if  the  act  now  sought  to  be  restrained 
were  done  ? "     In  this  there  is  nothing  like  an  assertion  that  the 
majority  of  the  members  of  a  corporation  cannot  dissolve  it,  either 
absolutely  or  to  reconstruct  it  upon  a  new  footing.     All  that  the 


'  In  Me  Exmoulh  Docks  Co.,  17  Eq. 
181  ;  compare  (?.  JV.  Ey.  Co.  v.  Tahour- 
clin,  13  Q.  B.  D.  320. 

-  13  &  14  Vict.  c.  83,  s.  81  ;  30  &  31 


Viot.  c.  127,  ss.  31,  So. 

^  32  &  33  Vict.  c.  114,  s.  4. 
••  1  OoU.  370. 
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Vice  -  Chancellor  meant  was,  that  they  may  not  (act  in  such  a 
manner,  whether  with  a  view  to  dissolution  or  otherwise,  as  to 
damage  the  common  funds,  at  least  "  not  before  the  hearing  of  the 
cause." 

This  question,  however,  apart  from  winding  up  under  the  Com-  Companies 
panics  Act,  1862,  or  some  similar  statute,  is  abstract  and  theoretical  ° ' 
rather  than  practical.  Commercial  corporations  are  invariably  wound 
up  under  this  Act  or  by  a  procedure  closely  analogous,  and  the 
position  of  corporators  with  reference  to  the  question  whether  or 
not — on  any  given  state  of  facts — their  corporation  may  be  and  is 
to  be  wound  up  is  now  pretty  clearly  determined.  It  is  fully 
established  that,  assuming  there  is  good  cause  for  a  winding  up, 
the  question  whether  or  not  it  shall  take  place,  and  if  so,  when, 
and  how,  is  (fraud  and  improper  '  conduct  apart)  a  matter  of 
internal  govei-nment  to  be  decided  by  the  majority.  The  legisla- 
ture not  only  has  not  interfered  with  this  general  power  and  right 
of  the  members  in  general  meeting,  but  further,  it  has  expressly 
enacted  that  regard  shall  be  had  to  the  wishes  of  the  members 
(and  of  creditors  when  their  interests  intervene)  in  respect  of 
matters  arising  in  the  course  of  a  winding  up.^  As  has  been 
repeatedly  said,  the  legislature  has  created  of  the  members  a 
domestic  forum  to  determine  as  regards  themselves  and  their  own 
interests  all  internal  matters,  including  the  question  of  winding  up 
and  whatever  is  incidental  thereto."^ 

The  chief  special  points  affecting  corporators  which  arise  on  this 
subject  in  connection  with  the  voluntary  winding  up  of  these 
companies  are — first,  whether  or  not  a  majority  can  continue 
a  losing  concern  against  the  wishes  of  the  minority;^  and  secondly, 
whether  or  not  when  there  is  to  be  a  winding  up,  it  shall  be  purely 
voluntary  or  under  or  by  the  Court.*  To  this  it  may  be  added  that 
the  Winding  up  Act,  1890,  contains  provisions  indicating,  and  which  Winding  up 
probably  will  be  held  to  have  enacted,  that  the  Court  may  order  a  ' 
compulsory  winding  up  in  cases  where  the  conduct  of  the  affairs  of 
the  company  requires  serious  investigation  even  though  a  majority 
of  the  members  may  prefer  a  voluntary  winding  up.^ 

1  Companies  Act,  1862,   b.  91,  as  to  p.  781;  Suhuroan  Sotel  Co.,  2  CL  737; 

winding  up  by  the  Court  ;  and  s.  149,  as  Be  Tumacacori  Mining  Co.,  17  Eq.  534  ; 

to  Toluntary  winding  up.  Se   German  Date  Coffee   Co.,  20  C.  D. 

^  Re  Langham  Skating  Eink  Co.,  5  C.  169.  But  they  may  do  so  in  other  cases — 

D.  669  ;  Re  OoU  Co.,  11  C.  D.  701  ;  Re  see  Re  Joint  'Stock  Coal  Co.,  8  Eq.  146  ; 

Middlesbmough  Assembly  Rooms  Co.,  14  Re  London  Suburban  Bank,  6  Ch.  641 ; 

C.  D.  104.  ife  City  <t  Couidy  Bank,  10  Ch.  470. 

^  Apparently  not  if  clearly  insolvent,  ''  See  Re  Langley  Mills,  tkc,  Co.,   12 

Re  Factage  Pa/risien,  34  L.  J.  Ch.  140,  Eq.  26  ;  Be   West  Sartlepool  Ironworks 

but  see  the  Appeal,  13  "W.  R.  214,  330 ;  Co.,  10  Ch.  618. 

Re  Great  Northern  Copper  Mining  Co.,  '  See  ante,  p.  781,  note  10. 
17  W.  E.  462.     Compare  casesin  notes  to 
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A  special  statute  is  sometimes  passed,  or  provisions  are  inserted 
in  a  statute  mainly  relating  to  other  matters,  directing  a  company 
to  be  wound  up.  No  doubt  such  an  Act  may  be  applied  for  at 
the  corporate  expense  even  without  a  special  power  if  no  corporator 
objects ;  but  it  is  submitted  that  it  may  not  be  so  applied  for 
against  the  opposition  of  any  single  member.  Winding  up  and 
consequent  dissolution  pursuant  to  such  an  Act  when  obtained 
will  depend  on  the  exact  provisions  of  the  Act,  which,  however, 
usually  directs  these  proceedings  to  be  under  or  in  accordance  with 
the  Companies  Act,  1862. 


Power  of  a 
creditor  to 
prevent  disso- 
lution. 


SECTION  III. — POSITION  OF  CREDITORS. 

The  winding  up  of  a  corporation  is  a  mode,  sometimes  from  the 
nature  of  the  assets  and  the  charges  on  them,  it  is  the  only  mode, 
whereby  the  corporate  creditors  can  obtain  payment.  Conse- 
quently in  all  cases  where  a  statutory  process  of  winding  up  has 
been  constituted,  it  has  been  recognised  and  provided  that  the 
creditors  may,  subject  to  the  appointed  conditions,  avail  them- 
selves of  this  process.  The  Companies  Act,  1862,  expressly  so 
enacts ;  and  further  it  in  substance  provides  that  when  once  a 
winding  up  has  commenced,  the  rights  of  action  of  creditors  are 
suspended  and  can  be  enforced  by  ordinary  action  only  by  leave 
of  the  Court,  and  that  in  lieu  of  separate  independent  proceedings, 
all  the  creditors  must  come  into  the  winding  up. 

If  and  so  far  as  there  is  in  the  case  of  any  particular  corporation 
no  summary  statutory  mode  of  winding  up  available,  it  would  seem 
that  a  creditor  can  institute  an  action  for  such  purpose.^ 

A  point  of  some  little  interest  is — whether  a  creditor,  or  other 
person,  not  actually  a  member  of  but,  interested  in  a  corporation, 
can  call  upon  the  Courts  to  prevent  such  corporation  dissolving 
by  the  surrender  of  its  charter,  or  other  voluntary  mode  ? 

The  creditor  may  argue  that  he  is  entitled  to  the  protection  of 
the  Court  in  so  far  as,  if  at  all,  it  can  render  him  assistance  by 
putting  a  stop  to  proceedings,  active  or  passive,  on  the  part  of  his 
debtor  which  may  interpose  obstacles  to  the  debtor's  discharge  of 
his  obligation.  Whether  this  would  hold  as  a  general  proposition 
cannot  be  affirmed,  but  at  least  in  Kcarns  v.  Leaf,"'  relief  of  this 
kind  was  afforded.  Here  the  plaintiff  held  a  policy  in  a  company 
the  funds  of  which  were  made  liable  to  pay  the  sum  insured,  and 
certain  shares  of  profits  by  way  of  bonus.     The  company  having 

SillinghmmM  My.   Co.,  9       Stale   Fire  Ins.    Co.,    ]  D.  G.  J.  &  Sm. 
634,   34  L.  J.   (Ch.)  58  :  and  Bank  qf 
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entered  into  an  agreement  to  transfer  its  business  and  assets  to 
another  company  contrary  to  the  stipulations  of  its  deed  of  settle- 
ment, and  without  making  provision  out  of  its  own  assets  for  pay- 
ment of  the  plaintiff's  policy,  Page- Wood,  V.-C,  granted  an 
injunction  at  suit  of  the  plaintiff  to  prevent  this  agreement  being 
carried  out.  He  considered  that  the  plaintiff  acquired  under  his 
contract  "  such  a  species  of  interest  in  the  funds  [of  the  company] 
as  would  entitle  him  to  interfere  to  save  the  property  from  being 
wasted,  contrary  to  the  provisions  of  the  .deed,"  in  accordance  with 
which  the  plaintiff  accepted  his  policy.  No  doubt  the  Vice-Chan- 
cellor  did  not  here  decide  any  more  than  did  Knight-Bruce,  V.-C, 
in  Ward  v.  Society  of  Aitornies,  that  a  corporation  cannot  put  an 
end  to  its  existence  voluntarily  and  propria  motu,  but  he  did 
decide  that  it  could  not,  in  doing  so,  be  permitted  to  prejudice  the 
rights  of  its  creditors  as  vested  in  them  by  the  contract  made  with 
them,  or  to  derogate  from  the  securities  which  it  gave  or  held  out 
to  them  as  an  inducement  for  them  to  contract  with  it. 

As  regards  winding  up  under  the  Companies  Act,  1862,  there  is 
the  provision  already  referred  to  ^  that  the  Court  is  to  have  regard 
to  the  wishes  of  the  creditors.  This  is  construed  as  laying  down 
that  they  are  to  have  a  voice  in  the  decision  whether  or  not  there 
is  to  be  a  voluntary  or  a  compulsory  winding  up,^  and  further,  tliat 
where  the  company  is  admittedly  insolvent,  the  wishes  of  the 
creditors  are  to  be  consulted  almost  to  the  exclusion  of  the 
members.^ 

SECTION  IV. — EFFECT  OF  DISSOLUTION. 

First. —  Winding  up. 

A  company  when  it  is  actually  in  winding  up  is  in  a  moribund 
condition,  so  that  it  cannot  exercise  its  powers  and  capacities,  or 
rather  it  cannot  exercise  them  in  any  way  which  will  be  inconsis- 
tent with  the  winding  up,  or  which  will  give  rise  to  rights  or 
impose  on  it  liabilities  such  as  to  interfere  with  the  position  of 
parties  constituted  by  the  actual  existence  of  the  winding  up. 
This  condition  of  incapacity  goes  back  at  least  as  far  as  the  "  com- 
mencement of  the  winding  up."  *  With  regard  to  companies 
wound  up  under  the  Companies  Act,  1862,  that  statute  expressly 
provides  that  "  all  dispositions  of  the  property,  effects,  and  things  in 
action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in 

^  Ante,  p.  785.  '  See  Ee  Some  Ass.   Assoc,  12  Eq. 

^  See  Me  Uruguay  CerUral  By,  Co.,  11  Hi  ;  Be  Western  of  Canada  Oil  Co.,  17 

C.  D.  372 ;  Be  Great  Western  Coal  Co.,  Eq.  1,  7. 
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the  status  of  the  members  of  the  company,  made  between  the  com- 
mencement of  the  winding  up  and  the  order  for  winding  up,  shall 
be  void,  unless  the  Court  otherwise  directs  ;  "  ^  and  in  the  case  of  a 
voluntary  winding  up  it  contains  an  analogous  provision,  and  also 
expressly  enacts  that  the  company  "  shall  from  the  date  of  the  com- 
mencement of  the  winding  up,  cease  to  carry  on  its  business,  except 
in  so  far  as  may  be  required  for  the  beneficial  winding  up  thereof."  ^ 

It  must,  however,  be  considered  as  settled  that,  when  the  winding 
up  is  on  the  ground  of  insolvency  then,  at  least  for  certain  pur- 
poses, e.g.,  the  transfer  of  shares,  the  powers  of  the  company 
and  therefore  of  the  directors  become  inoperative  on  the  date  when 
the  stoppage  of  the  concern  takes  place,  or  there  is  a  distinct 
intimation  to  the  shareholders  at  large  that  the  concern  had  got 
into  such  a  state  that  it  cannot  longer  carry  on  its  business.^ 

The  effect  of  a  winding  up  upon  contracts  and  engagements  of  a 
corporation  will  usually  if  not  always  depend  partly  upon  the 
cause  or  reason  of  the  winding-up,  and  partly  upon  the  provisions 
or  nature  of  the  contracts  and  other  engagements.  A  winding  up 
may  take  place  because  the  corporation  is  and  is  admitted  to  be 
insolvent,  so  that  the  creditors  cannot  be  paid  in  fuU.  It  may  take 
place  because  of  "  commercial  insolvency,"  that  is,  the  corporation 
may  have  got  into  such  financial  difficulties  that  it  is,  unable  to 
meet  its  liabilities  as  they  fall  due,  although  its  assets  may  be, 
when  realised,  much  more  than  sufficient  to  pay  all  claims,  and 
perhaps  even  to  return  to  shareholders  a  portion,  or  perhaps  the  full 
amount,  of  their  share  capital.  Or  again  it  may  take  place  simply 
for  internal  reasons,  for  instance,  a  perfectly  solvent  corporation, 
such  as  a  bank,  may  determine  to  amalgamate  with  and  transfer 
its  business  to  another  bank. 

The  date  at  or  on  which  persons  having  contracts  with  a  cor- 
poration will  be  affected  by  a  winding  up  is  the  date  which  is 
commonly  and  conveniently  known  as  the  "commencement  of 
winding  up."  This  date  as  regai'ds  registered  companies  in  the 
case  of  compulsory  winding  up  is  the  date  of  the  presentation  of 
the  petition  upon  which  the  order  is  made,*  which  would  also  seem 
to  be  the  date  when  a  winding  up  under  supervision  is  superseded 
by  a  compulsory  order  ;5  in  the  case  of  a  purely  voluntary  winding 
up  it  is  the  date  of  the  effective  resolution  for  winding  up  ;  ^  and 


'  Section  158. 

2  Section  131. 

^  MilchcH's  Case,  4  App.  573,  per 
Lord  Cairns,  L,  J.;  ibid.  liiS,pcr  Lord 
Solborne. 

■•  Companies  Act,  1862,  s.  84.  Com- 
pare Lfio    Assurance    Companies    Act, 
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*  -Ke  Taurine  Co.,  25  C.  D.  118,  per 
Lindley  and  Fry,  L.JJ. 

^  Companies  Act,  1862,  s.  130  ;  Wes- 
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in  the  case  of  a  voluntary  winding  up  continued  under  supervision 
of  the  Court  it  is  also  the  date  of  the  effective  resolution.^ 

Contracts  and  engagements  considered  with  reference  to  a 
winding  up  and  its  effect  upon  them  may  be  arranged  into  three 
groups : — 

(1.)  A  contract  may  specially  provide  that  it  shall  or  shall  not 
be  affected  by  a  winding  up,  and  shall  continue  binding  on  both 
sides  notwithstanding  the  winding  up  is  initiated.  In  such  case 
whatever  else  may  be  the  effect  of  the  winding  up  or  proceedings 
taken  in  the  course  of  the  liquidation  upon  or  in  reference  to  such 
contracts,  plainly  the  winding  up  itself  will  not  without  more  be  a 
breach  of  the  contract. 

(2.)  Other  contracts  there  are  which  evidently  from  the  pro- 
visions in  them  ^  or  from  the  nature '  of  the  contracts  them- 
selves are  intended  to  be  operative  and  enforceable  only  whilst  a 
corporation  is  a  going  concern.  These  consequently  will  be 
rescinded  by  the  winding  up.  Of  such  a  kind  are  all  contracts 
relating  to  the  employment  of  clerks  and  other  ordinary  em- 
ployees ;*  contracts  by  the  corporation  to  engage  in  defined  opera- 
tions when  the  power  to  do  so  is  ended  by  a  winding  up ;  ^  contracts 
of  insurance ;  ^  contracts  to  pay  moneys,  whether  borrowed  or 
otherwise  owing,  at  a  particular  date  which  is  later  than  the 
winding  up,  such  date  thereby  becoming  accelerated.''' 

(3.)  Some  contracts,  on  the-  other  hand,  without  this  being 
expressly  so  provided,  are  evidently  intended  to  continue  not- 
withstanding the  commencement  of  a  winding  up.  Consequently 
the  winding  up  in  such  case  is  not  of  itself  a  rescission  or  a  breach 
of  the  contract.  Take,  for  instance,  a  contract  by  an  iron  com- 
pany to  supply  iron  by  instalments  continuing  over  a  long  time 
or  to  receive  coal  by  similar  instalments;  no  provision  speci- 
fically or  by  fair  implication  referring  to  a  winding  up ;  on  the 
company  getting  into  difficulties  (or  perhaps  the  winding  up  is 
for  the  purpose  of  transferring  the  undertaking  to  another  con- 
cern, the  company  being  perfectly  solvent)  the  directors  notify 
their  intention  to  carry  out  the  contract,  and  the  liquidator 
subsequently  gives  the  same  notice — it  is  submitted  that  in  such 
case  the  contract  continues  and  is  operative  notwithstanding  the 
winding  up.^ 

1  Last  two  notes.  9  Q.  B.  148. 

2  Stirling  v.  Maitland,  5  B.  &  S.  840.  *  Compare  Es  Patent  Floor  Cloth  Co. 

3  See  iee  V.  Chapman's  case,  26  C.  D.  26  L.  T.  467,  with  Exp.  Maclure,  5  Ch, 
624,  30  C.  D.  216  ;   and  notes  following.  737. 
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No  doubt  insolvency  even  without,  and  a,  fortiori  if  followed 
Rescission  of  ^^^  g,  winding  up  will  of  itself  in  the  case  of  most  contracts 
with  corporations,  where  the  corporation  has  to  return  a  con- 
sideration for  what  it  receives,  amount  to  a  rescission  and  justify 
the  opposite  party  in  refusing  to  proceed  with  his  contract,  at 
least  in  the  absence  of  satisfactory  arrangements  being  made  by 
competent  persons  to  provide  the  consideration  stipulated  for. 
Where  goods  are  to  be  delivered  to  a  corporation  and  paid  for 
as  delivered,  whether  in  cash  or  by  bills,  to  entitle  the  contractor 
to  refuse  to  deliver  "there  must  be  that  sort  of  insolvency 
declared  which  ought  to  satisfy  every  reasonable  man  that  there 
is  no  intention  on  the  part  of  the  purchaser  to  pay  for  the 
goods,  and  no  probability  that  he  will  pay  for  them."  ^ 

But  as  a  winding  up  is,  if  carried  out,  intended  to  adjust  and 
liquidate  all  rights  and  claims  present,  vested  or  contingent  of  or 
against  the  corporation  in  liquidation,  it  is  manifest  that  at  some 
time  or  other  before  this  period  and  process  are  completed  by 
dissolution,  every  contract  must  be  ended,  by  rescission  if  need  be, 
and  every  possible  claim  must  be  got  rid  of  or  turned  into  a  proof 
admissible  against  the  corpoi'ate  assets.^  Thus  a  landlord  in 
respect  of  his  lease  is  entitled  to  a  proof  in  respect  of  all  rent 
accrued  or  to  accrue  ^  though  he  can  require  payment  in  respect 
only  of  rent  accrued ;  *  but  before  dissolution,  or  even  division  of 
assets  among  the  shareholders,  he  is  entitled  to  have  set  apart 
out  of  the  assets  a  sufficient  sum  to  answer  the  rent  to  accrue 
afterwards.^ 

Secondly. — Bissuhdion. 

The  term  "  dissolution  "  strictly  denotes  the  actual  termination 
of  the  existence  of  a  coi-poration  as  a  legal  entity.  It  therefore 
denotes  what  takes  place  at  the  conclusion  of  a  winding  up  when- 
ever there  is  that  intermediate  stage  between  the  stoppage  of  the 
concern  and  the  end  of  the  corporate  existence. 

Sometimes,  however,  the  term  is  used  rather  loosely  as  synony- 
mous with  winding  up  itself.  Sometimes  there  is  not,  strictly 
speaking,  a  winding  up,  but  a  dissolution  takes  place  pursuant  to 
or  by  virtue  of  some  statute  which  expressly  provides  that  on  the 

V.    Ninilor  llinrion   ,(■   r,,,,   p   (J.   B.  D.  412,  ii'.c^.  Good,  U  C   D   82 
()l,s,  !i  App.  434  ;  aiul  cases  there  cited.  -i  IJorsey's  Claim   5  En    561 

'  ^V' '','''"'"''  ^'-  ^-'J''  -^'"f''^^  -ff'-ssf-  6  jic  Westboiime  Grove  'Drapery  Co.,  5 

mer  .Skcl  to    Kr  p.  Ca.moHh  UcmatiU-  C.   D.   248  ;    Oppenhcvmcr  v.  British  <£• 

In,,,,  bo.,  4  L.  U.  108,  113-4.  Foreign   Bank,    6   C.  D.    744;  Goodi  v. 
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Ch.  77;  7iV   Gnr/ness  Iron  Co.,   10  Eq.  ' 
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happening  of  a  particular  event  the  corporation  in  question  is,  or  is 
to  be,  dissolved ;  and  similarly  on  the  surrender  or  forfeiture  of  a 
charter.  In  these  cases  the  corporation  is  "  dissolved  "  in  the  sense 
that  its  franchises  and  powers,  and  its  capacity  to  exercise  these,  are 
gone ;  but  nevertheless  a  good  deal  will  usually  have  to  be  done 
with  regard  to  the  winding  up  the  affairs  of  the  defunct  body  and 
distributing  its  assets  amongst  those  who  may  be  entitled. 

The  Companies  Act,  1862,  specially  provides  with  regard  to  Order  for 
dissolution,  in  the  case  of  a  compulsory  winding  up,  that  "  when 
the  affairs  of  the  company  have  been  completely  wound  up  the 
Court  shall  make  an  order  that  the  company  be  dissolved  from  the 
date  of  such  order,  and  the  company  shall  be  dissolved  accord- 
ingly ; "  1  and  in  the  case  of  a  voluntary  winding  up  that  "  as  soon  as 
the  affairs  of  the  company  are  fully  wound  up  the  liquidators  shall 
make  up  an  account  showing  the  manner  in  which  such  winding 
up  has  been  conducted,  and  the  property  of  the  company  disposed 
of,"  ^  and  shall  hold  a  general  meeting  of  the  company  ;  and  after- 
wards "  shall  make  a  return  to  the  registrar  of  such  meeting 
ha.ving  been  held,  and  on  the  expiration  of  three  months  from  the 
date  of  the  registration  of  such  return  the  company  shall  be 
deemed  to  be  dissolved."  * 

There  is  not  very  much  in  the  shape  of  reported  decisions  as  to  the  Position  o£ 
position  of  parties  after  dissolution  in  pursuance  of  these  pro-  ™issoMon^"^ 
visions.  It  would  seem,  however,  that  dissolution  puts  an  end  to  all 
rights  and  liabilities  of  every  description  which  previously  might 
have  existed  by  reason  of  the  defunct  company  whether  to  or 
against  the  corporators,  the  officials,  or  the  creditors. '  It  has  been 
expressly  decided  that  after  such  dissolution  a  creditor  cannot  in 
the  absence  of  fraud  sue  the  late  directors  or  the  liquidator  to 
enforce  any  alleged  claims  which  but  for  the  dissolution  he  might 
have  enforced.* 

What  happens  with  regard  to  the  property  of  a  corporation  upon 
its  dissolution  is  by  no  means  clear.  Take  the  case  where  there 
are  in  fact  assets  remaining,  whether  in  the  hands  of  the  liquida- 
tor, or  outstanding,  and  which,  but  for  the  dissolution,  might  have 
been  got  in — to  whom  do  these  belong  ?  What  are  the  rights  of 
parties  as  to  them  ?  When  the  dissolution  of  a  registered  company  ^ 
takes  place  under  the  Companies  Act,  1862,  it  would  seem  that 
those  persons^  who  actually  have  such  property  in  their  possession 

1  Section  111.  328. 

J  Section  142.  '   *  Or  such  unregistered  companies  as  are 

3  Section  143.  corporations,  but  have  not  been  consti- 

*  Coxrni  v.    Gorst,    1891,   2  Ch.  73  ;  tuted  by  a  special  statute. 
BentiTick  v.  Cape  Breton  Co.,  36  Sol.  J. 
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can  retain  it,  certainly  as  to  such  as  is  personalty,  if  not  also  the 
realty,  on  the  maxim  "  potior  est  conditio  possidentis.' 

In  the  case  of  other  (perhaps  all)  corporations  probably  the 
question  depends  partly  upon  the  nature  of  the  property,  partly  on 
the  constitution  of  the  corporation  and  the  rights  (if  any)  of  the 
members  with  regard  to  the  corporate  assets  whilst  still  a  going 
concern.  It  has  been  laid  down  broadly  that  "  in  the  case  of  mere 
dissolution,  as  by  the  death  of  aU  the  members,  the  real  property 
of  a  corporation  does  not  escheat  to  the  Crown,  but  reverts  to  the 
donor  or  his  heir."  ^  Taking  this  ruling  to  be  correct  and  without 
qualification  it  would  seem  to  follow  that  in  the  case  of  a  registered 
company  dissolved  under  the  Companies  Act,  1862,  as  also  of 
any  commercial  corporation  which  is  dissolved  by  statute  not 
containing  any  provisions  disposing  of  the  corporate  property, 
the  real  estate  of  such  company  or  corporation  still  remaining 
must  also  revert  to  the  original  grantor  or  his  real  repre- 
sentatives. 

Apparently  there  is  no  reported  decision  on  this  subject.  But 
there  is  at  least  one  United  States  case  in  point, — Mason  v. 
Atlanta  Fire  Go?  There  a  Volunteer  Fire  Co.,  a  corporation 
chartered  by  the  Legislature,  which  had  no  stock  nor  subscription 
and  no  power  to  acquire  property  except  by  donation,  was  dissolved. 
It  was  held  that  the  representatives  and  heirs  of  a  deceased  mem- 
ber had  no  interest  in  its  property  on  its  dissolution ;  and  the 
Court  laid  down  that  on  the  dissolution  of  such  a  corporation  its 
personal  property  rests  in  the  State ;  its  realty  acquired  by  dona- 
tion reverts  in  the  donors  or  their  heirs  ;  and  its  realty  acquired 
by  purchase  for  value  vests  in  the  State. 

1  Per  Lord  Denman,  C.  J.,  iu  Mayor,  should  be  a  judgment  of   seizure,    or 

&c.,  of  Colchester  v.  Brooke,  7  Q.  B.  384,  ouster  at  least,  against  the  corporation  ; " 

referring  to  Coke  Litt.  13  b.     The  judge  Sac  v.  Mayor,   6:c.,  of  London,  1  Show, 

added — "  In   the    case   of   liberties,    in  274,  280. 
order  to  revest  them  in  the  Crown  there  -  48  Amer.  698,  70  Ga.  604. 
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ABANDONMENT.    See  Amalgamation,  Dissolution. 
of  business,  137 

collierie^  by  Coal  and  Iron  Company,  valid,  137 

major  part  of  projected  railway,  invalid,  138 

branch  railways,  invalid,  138 

whole  or  part  of  a  line  of  rail,  held  in  United  States  to  be  within 
discretion  of  majority  of  corporation,  138 

powers  and  privileges  by  transfer,  482.     See  Privileges,  Transfer. 
and  non-user  of  privileges,  agreements  for,  Ultra  Vires,  489 
distinguished  from  non-performance  of  duty,  490,  n.  (') 
whether  can  be  prevented  by  mandamus  or  suit  in  ec[uity,  490 — 1,  760 

ABUSE.     See  Forfeiture. 

of  powers,  ground  of  forfeiture,  4,  777 — 780 

ACCOMMODATION.    See  Negotiable  Instruments. 

Bills,  corporations  have  no  power  to  make,  accept,  or  indorse,  153,  264, 
269 
corporations  liable  upon ,  in  hands  of  innocent  holder,  if  issue  was 
within  their  powers  though  Ultra  Vires  of  their  ofiicials,  267 

ACCORD  AND  SATISFACTION.    See  Novation. 
effect  of,  515 
sustained  by  acquiescence,  626 

ACCOUNT.    See  Engagements  Ultra  Vires. 

for  benefits  received,  incidental  right  to,   arising  out  of  Ultra  Vires 

engagements,  145 
corporation  setting  up  defence  of  Ultra  Vires  must  account  for  benefits 

received,  640,  641 
in  what  cases  of  Ultra  Vires  proceedings  an  account  lies, 

1.  Informal,  641 

2.  Invalid,  641 

corporations  must  account  for  benefits,  359 

1.  directly  received, 

corporations  must  account  for  benefits  received  from 
certain  Ultra  Vires  engagements,  642 — 644,  767 
invalid  debentures,  642 
lease,  642 
loans^  642 
deposit  of  securities,  643 

2.  indirectly  received, 

persons  who  have  advanced  moneys  to  corporations 

entitled  in  equity  to  be  recouped  to  extent  to  which 

they  have  been  applied  to  necessities  of  corporation, 

644—648 

creditor  may  file  biU  to  recover  his  debt  instead  of 

merely  proving  in  winding  up,  646,  n.  (^ 
corporations  must  account  for  benefits  received  in  ways 
other  than  as  proceeds  of  advances,  359,  645,  647 — 8 
following  assets,  648 
extent  of  the  principle, 

corporations  always  liable  to  account,  semlle,  in  respect 
of  Ultra  Vires  engagements  entered  into  in  bona, 
fides,  648 

no  special  circumstances  required,  649 
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corporation  liable  in  respect  of  Ultra  Vires  engagement  only  to  extent 
of  benefits  received,  650 

only  liability  is  to  account,  650 
separable  stipulations,  651.     See  Separable  Stipttlations. 
ordinary  person,  failing  to  carry  out  an  Ultra  Vires  engagement  with 

a  corporation  must  account  for  benefits  received,  656 
liability  of  corporators  to,  683 

third  parties,  with  notice,  obtaining  benefits  from  corporations  from 
Ultra  Vires  transactions,  must  accoimt  for  them,  688 
examples,  689—690 
transactions  not  directly  enforceable  may  give  rise  to  action  for,  693 
proceedings  to  recover  advances  or  benefit  thereof  must  be  by  ordinary 
action  for  an  account  in  Equity,  767 

ACQUIESCENCE.    See  Actions,  Ratification. 
definition  of,  624 

distinguished  from  ratification,  624 

from  laches  and  negligence,  624 
legal  meaning  of,  630 
as  to  irregularity  of  notice  of  meeting,  33 

when  not  sufiicient  to  bind  shareholders  to  extension  of  business,  146, 
147 

when  sufiicient,  157,  n.  (') 
effect  of,  in  fixing  with  membership,  291 
of  corporation,   express  or  tacit,  may    confirm   invalid  forfeitures  of 

shares,  322 
by  corporation  in  promoters'  engagements,  357 
may  debar  plaintiff  from  suing  in  respect  of  Ultra  Vires  delegation  of 

powers  by  a  corporation,  485,  n.  {^) 
effect  of,  by  one  corporation,  in  the  enjoyment  by  another  corporation 

of  rights  of  user,  603,  n.  (') 
in  amalgamation,  519,  n.  (}),  523,  525 
by  acceptance  of  shares,  in  new  company,  525 
of  a  policy  holder  in  novation,  528 
principles  as  to,  laid  down  in  the  Albert  and  European  arbitrations, 

529 
by  corporations  in  informal  contracts,  544,  553 
what  amounts  to  in  Equity,  .'156 
effect  of,  657 
in  informal  transactions,  595,  n.  (*),  605,  606,  613 
by  stockholders  in  contracts  by  which  directors  benefit,  588,  n.  C) 
of  shareholders,  in  informal  forfeiture  of  shares,  601 

in  Ultra  Vires  acquisition  of  its  own  shares  by  their 
corporation,  626 
estoppel  by,  605—614 
principles  of,  illustrated,  605 
by  corporations  as  to  acts  of  dc  facto  oflicial,  614 
power  to  bind  themselves  by,  is  incident  to  all  corporations,  624 
by  shareholders  in  Ultra  Vires  acts  of  their  directors,  626,  628 
may  sustain  plea  of  accord  and  satisfaction,  626 
by  a  corporation,  what  will  constitute,  626 
mere  lapse  of  tiree  wUl  not,  627 

there  must  be  facts  raising  the  presumption  of  an  intention  to 
acquiesce,  627 
requisites  of, 

evidence  of  intention,  627 
due  notice,  627 

acquiescence  by  corporators  in  prooeedmgs  of  their  officials, 
628 

actual  knowledge  necessai-y,  628 
in  informal  acts  of  officials,  628 
how  far  notice  of  directors'  acts  will  be  presumed,  628  n.  (') 

what  will  be  notice  to  members,  629  ' 

notice  of  transaction  affecting  himself  will  bind  a  person,  630 
effect  of,  on  behalf  of  an  existing  corporation,  631 
what  may  be  acquiesced  in, 

directory  formalities,  631 
imperative  formalities,  632 
examples  of,  632 


INDEX.  795 

ACQVVESC^'NCE— continued. 

what  may  be  acquiesced  in — contiTmed. 
acts  Ultra  Vires  of  agents,  632 

of  corporation  in  secondary  sense,  634 
illegal  or  Ultra  Vires  transactions  cannot  te  rendered  binding  by,  633 
by  officials,  of  acts  which,  they  have  authority  to  do  directly,  will  bind 

their  corporation,  635 
by  officials,  requisites  of,  636 
in  proceedings  whereby  officials  have  made  profits  must  be  by  all  the 

members,  no  majority  will  suffice,  705 
by  the  public,  no  bar  to  an  action,  765. 

ACQUISITION.     See  Assets,  Business,  Leasehold,  Peesonalty,  Pro- 
perty, Realty. 
by  Ecclesiastical  Corporations.     See  Ecclesiastical  Corporations. 

Charitable  Corporations.     See  Charitable  Corporations. 
of  lands  for  hospitals,  71 
by  Municipal  Corporations,  72 
Commercial  Corporations,  73 
corporations  of  every  kind — • 
mode  of,  79 
by  will,  79 
how  limited,  85,  90 
of  lands  by  private  contract,  92 
excess  property,  114 
business,  156  seq.     See  Business. 
land  by  benefit  building  societies,  201 
fnture,  mortgage  of,  238 

ACTIONS.     See  Defendants,  Plaintiff. 

limitations  in  case  of  action  of  deceit,  433 
in  respect  of  proceedings  Ultra  Vires  in  primary  sense,  712 
when  may  be  instituted 

to  restrain  anticipated  Ultra  Vires  transactions,  712 

Courts  will  consider  only  ezisting  powers  of  corpo- 
rations, 713 
to  recover  assets  improperly  alienated,  713 

either  corporation  or  a  corporator  may  sue,  713 
for  an  account,  714 
parties  to,  714—723,  739—743 

plaintiif,  714—721,  739.     See  Plaintiff. 

when  subject-matter  is  under  £10,  718 
defendants,  721 — 723.     See  Defendants. 
relief  sought, 

exact  form  of  suit,  723 

whether  in  Common  Law  or  Equity  Courts,  723 
ill  respect  of  proceedings  by  a  majority,  724 

jurisdiction  of  the  Courts  as  to,  724  seq. 

powers  of  majorities,   724  seq.     See  Intbrferbncb  of 

Courts,  Internal  Affairs,  Majorities. 
cases  resembling  Ultra  Vires  proceedings  in  secondary 
sense,  727 

railway  company  wrongly  issuing  preference  shares, 

727 
Municipal  Corporations  wrongly  applying  funds, 
728 
to  re-open  questions  of  internal  management,  728 
right  of  a  single  member  to  sue,  140,  735 

1.  Violations  of  rights  of  a  member  or  class  of  members 

737 

2.  "Wrongful  dealing  with  assets,  737 

3.  Acts  which  unduly  affect  some  members  of  the  corpo- 

ration, 738 

unequal  mating  of  calls,  738 

4.  Misuse  of  powers, 

refusal  to  transfer  shares,  739 
illegal  disfranchising,  739 
improper  forfeiture  of  shares,  739 
relief  sought  will  vary  with  circumstances,  744 
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compound  bill  and  information  where  private    person  is  specially 

aggrieved,  and  circumstances  also  constitute  a  public  wrong,  764 
against  a  governing  body,  745 — 747, 

1.  By  a  corporation  itself,  745 

2.  When  corporators  are  suing 

(a)  against  directors  acting  with  Soraa  fides  but  irregularly, 

745 
{h)  against  directors  acting  improperly,  746 

fraud,  746 

negligence,  747 

3.  By  persons  not  members  of  the  corporation,  747 

by  third  parties  in  respect  of  Ulti'a  Vires  proceedings,  748 — 750.     See 

Thied  Pakties. 
by  or  on  behalf  of  the  public,  751 — 765 

when  the  Attorney-General  must  be  a  party,  751,  752,  754 — 756, 

761.     See  Attoenbt-Genbbal. 
when   the   Attorney-General   may   sue,   61,  n.   ('),   93,  112,  752, 

754 — 761.     See  Attoknet-Geneeal. 
form  of  the  action,  762—765 
parties,  762 
procedure,  762 

mandamus,  762 
information  in  chancery,  763 
in  the  United  States 
whether  an  information  lies,  qucere,  763 
quo  warranto,  763 
Attorney-General  may  sue 

1.  in  cases  of  public  nuisances,  764 

2.  breaches  of  trust,  764 
relief  sought 

will  vary  with  circumstances,  764 

recovery  of  property,  764 
acquiescence  by  the  public  is  no  bar,  765 
in  respect  of  proceedings  Ultra  Vires  in  secondary  sen.se,  766 
how  to  be  brought,  766 
when  maintainable,  766 
against  corporations  for  Ultra  Vires  transactions  whoUy  or  partially 
executed,  767 
none  at  law,  767 
account  in  Equity,  767 
must  usually  be  an  ordinary  petition,  767 
when  a  winding-up  petition  may  be  presented,  767 
claimant  may  come  in,  if  there  be  a  winding-up  and  prove,  767,  768 
when  not  compellable  to  do  so,  76S 
when  entitled  to  have  a  call  made,  76S 
following  advances,  subrogation,  76S 
when  entitled  to  interest,  768 

ADMISSIONS.     See  Knowledge,  Noticf. 

of  agents,  directors,  governing  bodies  and  officials,  effect  of  on  cor- 
porations, 569,  582—3 

ADOPTION.    See  Acqitiesoence,  Promotees,  Eatificatiox. 

ADVANCES, 

by  a  bank,  unauthorised  by  its  artieli?s,  how  far  recoverable,  84 
bankers,  principles  as  to,  208 
directors,  corporate  funds  liable  for,  588,  n.  ('),  647 
persons    making,   for    corporations,    which    have    been    devoted    to 
necessities  of  corporations,  entitled  in  Equity  to  be  recouped  646—647 
proceedings  to  recover,   or  benefit  thereof,   must   be  in   Equitv    bv 
ordinary  action  for  account,  767 

ADVOWSONS, 

licence  in  mortmain  to  purchase,  64 

AGENTS.    See  Dieeotoes,  Feaud,  Goveenino  Bodies,  Officials 
members  of  corporations  are,  how  far,  36 
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are  of  two  classes 

1.  Governing  bodies,  who  are  general  agents  controlled  by  con- 
stating instruments,  36 

2.  Ordinary  or  subordinate,  who  are  special  agents,  36 
corporation  can  act  only  by,  36 

authority  of,  to  draw,  not  an  authority  to  indorse,negotiable  paper,  252 

payment  of,  in  shares,  298 

contracts  by  parliamentary,  380,  n.  ('). 

corporations  are  liable  for  frauds  of,  in  Equity  as  at  Law,  semhh,  426 

fraud  of,  may  for  pvirposes  of  pleading,  be  treated  as  fraud  of  principal,  428 

of  corporations  are  like  other  agents,  430,  u.  {^) 

proceedings  by,  need  not  be  sealed,  540 

appointment  of,  when  need  not  be  sealed,  543,  546 

in  United  States,  546,  u.  ('). 
governing  bodies  and  directors  are,  of  corporations,  not  of  the  members, 

559,  560 

are  special-general  agents,  560,  574 
corporators  are  not,  of  corporation,  560 
general  and  special,  distinction  between,  562 
notice  to,  knowledge  of  and  admissions  by,  bind  their  principals,  569, 

582 
may  not  make  profit  from  dealings  with  their  corporation,  571 

negotiating  insurance  without  disclosing  their  interest,  587,  n.  ('). 
authority  of,  given  by  principal  or  by  custom,  591 
corporation  can  compel,  to  use  directory  formalities,  594 
may  be  liable  to  corporation  for  omission  of  directory  formalities,  594 
legal  position  of,  as  to  liability,  657 

1.  Must  contract  as  agents,  657 

2.  Principal  must  be  disclosed,  657 

3.  must  possess  means,  657 

public  ofBcers,  contracting  as  such,  not  liable,  658 

4.  Instances  when  agents  are  liable,  658 
acts  of,  may  be  ratified  by  principal,  659 

are  liable  when  they  exceed  their  powers,  or  have  no  existing  principal, 
658,  662 
not  on  the  contract,  but  on  implied  warranty  that  they  had  a 
principal,  659 
act  of,  for  non-existing  principal  cannot  be  subsequently  ratified  by 

anyone,  662 
liability  of,  upon  negotiable  instruments,  660 
in  United  States,  660,  661 
when  acting  for  non-existing  corporation,  662 
for  misrepresentation  of  authority,  662 

of  law,  not  facts,  663 
of  corporate  powers,  665 
for  torts,  668.     See  Toets. 
for  fraud,  670.     See'FuAVi). 
for  negligence,  671 
not  "trustees"  for  their  principal,  672 
directors  and  governing  bodies  are,  and  nothing  more,  673 
rights  of,  to  indemnity,  588,  n.  p),  645—647,  676 

unless  disqualified  by  negligence,  676,  n.  {^) 

AGREEMENTS.     See  Business  Conventions,  Conteaots. 
for  Ultra  Vires  objects,  bad,  142 

but  benefits  received  in  respect  of  must  be  accounted 

for,  641—656 
whether  Courts  may  go  into  illegal  intent  of,  on  face  of 
them  legal,  142,  n.  (3) 
not  necessarily  affected  by  defect  of  capacity  of  one  of  the  parties,  157 
unreasonable  stipulations  in,  effect  of,  170 — 2 

in  connection  with  applications  to  Parliament,  384 — 413.     See  Parlia- 
ment. 
substituted,  515.    See  Accord  and  Satisfaction,  Novation. 
traffic,  483—504.     See  Traffic  Ackbements. 
to  take  shares,  cannot  be  cancelled,  323 
may  be  surrendered,  when,  327 
by  which  officials  profit,  571,  688,  705 
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ALBERT  AND  EUEOPEAN  AEBITEATIONS, 
principles  laid  down  in,  as  to  novation,  529 

ALIENATION, 

power  of  corporations  to  alienate  their  property,  75 — 8  _ 

qualified  in  cases  of  trust  corporations,  77 

by  doctrine  of  Ultra  Vires,    77,    101, 
104 
of  property  whicli  perils  performance  of  trust,  unlawful,  81 
general  principles  as  to,  81 
of  personalty,  82,  87 
exercise  of  power  of,  may  have  three  effects, 

1.  Absolute  alienation,  82 

2.  Conversion  merely,  82 

3.  By  way  of  lease,  82 

corporations  may  not  alienate  without  special  authority,  82 
Charity  Commissioners  may  authorise  sale  or  exchange  of  lands,  83 

whether  Chancery  will  direct  a  conversion,  qucere,  83 
hy  corporations,  of  whole  tangible  assets,  when  allowable,  87 
temporary,  by  corporations,  when  allowable,  87 
by  way  of  lease,  may  be  good,  88,  111 
of  chattels  real,  89 
general  power  of,  of  corporations  as  to  land,  110 

must  be  in  ordinary  course  of  business  and  for  purposes  of  cor- 
porate operations,  110 
by  puhUo  or  semi-public  corporations  must  not  be  such  as  to  prevent 

perfonnance  of  public  duties,  111 
corporations  unable  to  alienate  directly,  cannot  do  so  indirectly,  hy 

granting  easements  or  allowing  persons  to  acquire  them,  112 
by  way  of  mortgage,  by  public  or  semi-public  corporations,  restrictions 

on,  113 
hy  mercantile  corporations,  conditions  of,  113 
of  undertaking,  by  public  and  semi-public  corporations,  is  Ultra  Vires, 

158 
by  commercial  corporations,  power  of  as  to  laud,  180 

gratuitous,  is' Ultra  Vires,  180 
of  land,  by  municipal  corporations,  194 

by  way  of  mortgage,  bad,  though  debt  is  good,  194 
corporate  property,  funds,  &c. ,  improperly  alienated,  may  be  recovered 

at  suit  of  corporation  or  a  corporator,  713 

ALLOTMENT  OF  SHARES, 
letter  of,  effect  of,  285 

may  be  sent  by  post  when  applicant  so  directs,  expressly  or 
impliedly,  285 
without  notice,   to  auditors  or  other  officials,   28S,   2S9,    596.     See 

FOKMALITIBS. 

scrip  issued  instead  of,  313 
cannot  be  cancelled,  323 

ALTERATION.     See  Vakiation. 

AMALGAMATION, 

and  purchase,  difference  between,  157,  520,  534 

case  of  invalid,  with  regard  to  membership,  287 

novation,  514.     See  Novation. 

power  of,  connected  with  partnership,  508 

legal  import  of  word,  516 

dissentient  members,  not  bound  to  join  new  corporr.tion,  516 

power  of  directors  to  transfer  assets  of,  517 
perfect  or  true,  involves  following  processes, 

1.  Transfer  of  corporate  entity,  with  its  franchises,  capacities  and 

powers  to  another  corporation,  517 

2.  Transfer  of  corporate  assets,  rights,  and  liabilities,  present  or 

contingent,  to  such  corporation,  517 

3.  Transmutation  of  members  of  former  into  members  of  latter 

corporation,  617 

4.  Novation  of  rights' of  creditors  of  former  corporation,  517 
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imperfect,  nature  of  the  process,  518. 
proceedings  involved  in, 

1.  Transfer  of  undertaking  of  one  corporation  to  another, 

518 

2.  Winding  up  for  distribution  of  assets  of  transferring 

corporation,  518 

3.  Indemnity    by  acquiring  to  transferring  corporation, 

518 
power  to  amalgamate. 

Mercantile  Corporations  must  have  express  power  to  transfer  or 

acquire  undertaking,  520 
where  express  power  exists,   its  requisites  must  be  strictly 

followed,  524 
transfer  of  undertaking,  in  absence  of  express  power,  may  be 
validated  by  assent  or  acquiescence  of  all  the  members,  524 
as  regards  corporators, 

corporation  cannot  transfer  them  without,  or,  semble,  with, 

clear  power  in  this  behalf,  525 
exact  nature  of  the  question,  525 
whether  corporations  can  bind  their  members,  525,  530 
power  to  amalgamate  will  not  be  raised  by  implication,  526 
as  regards  creditors, 

effect  on  creditors,  526 

power  of  corporation  to  transfer  assets  without  creditors'  consent, 

626 
corporations  cannot  compel  creditors  to  accept  a  novation  of 

their  claims,  527 
amount  of  proof  which  wiU  bind  a  creditor  by  acquiescence  in  a 

novation,  528 
when  consent  of  creditor  wiU  be  implied,  529 
Statutory  enactments, 

can  alone  work  perfect  amalgamation,  530 
of  railway  companies,  531 
of  gas  companies,  531 
Legislature  in  United  States  may  authorize,  provided — 

1.  Some  public  object  is  to  be  attained  or  served,  531 

2.  Compensation  be  made  to  objectors,  531 
in  winding  up, 

under  Companies  Act,  1862,  and  Life  Assurance  Companies  Act, 
1870,  531—2 

no  arrangement  can  be  made  varying  existing  rights  of 
existing  members  as  to  assets,  532,  n.  (') 
position  of  dissentient  shareholder,  533 
foreign  companies  may  avail  themselves  of  the  Companies  Act, 

1862,  533 
and  so  may  unregistered  corporations,  but  they  must  first  be 
registered,  533 
Quasi  or  simulated — 

1.  Agreements  amounting  to  or  in  the  nature  of  partnership — 

534 

2.  Merely  a  transfer  of  assets — does  not  involve  the  transfer  of 

the  corporate  ■persona,  534,  535 

3.  Union  of  unincorporated  companies  by  merger  into  one  body, 

535 
often  called  Consolidation  in  the  United  States,  535 
not  synonymous  with  consolidation,  535 

conditions  of  consolidation,  536.     See  Consolidation. 

AMENDMENT 

of  charter  by  Parliament,  779 

ANNUITY, 

power  to  grant,  181,  182 

grant  of  by  Municipal  Corporation  to  retiring  official — held  improper, 
182 

APPLICATION  TO  PARLIAMENT.    See  Parliament. 
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APPOINTMENT  OF  AGENTS.     See  Agents 
when  neod  not  be  under  seal,  543,  546 
power  of  governing  bodies  as  to,  567 

APPORTIONMENT 

oftraffio  receipts,  154 
tolls,  504.  See  Business  Conventions,  Tolls,  Tkaffic  Aeeange- 

MBNTS. 

ARBITRATION, 

Albert,  principles  laid  down  in,  as  to  novation,  529 
European,  principles  laid  down  in,  as  to  novation,  529 
valuation  of  dissentient  sliareholders'  interest  by,  in  winding  np,  533 
right  of  action  by  shareholder,  for  payment  of  purchase-money  agreed 
on  by,  533,  n.  (') 

ARRANGEMENTS  OF  TRAFFIC.     See  Traffic  Arrangements. 

ARREST.    See  Torts. 

corporation  liable  for  wrongful,  420 

ART, 

companies  for  promotion  of,  may  not  hold  more  than  two  acres  of  land 
without  leave  of  Board  of  Ti'ade,  73 

ARTICLES  OF  ASSOCIATION, 

statutory  recLuirements  as  to,  57 
controlled  by  memorandum  of  association,  58 
description  of,  by  Lord  Cairns,  C,  58,  n.  i}). 
define  rights,  &c. ,  of  members,  inter  se,  ibid. 

clause  in,  that  a  person  shall  be  solicitor  to  the  company  creates  no 
contract  between  him  and  the  company,  355 

ASSAULT.     See  Torts. 

corporation  may  be  liable  for,  422 

ASSESSMENTS.     See  Calls. 

ASSETS.    See  Acquisitions. 

right  of  private  corporations  to  alienate,  87 
surplus,  how  created,  114,  135 
excess  of  income,  114 
rules  as  to,  114,  115,  135 
misappropriation  of,  115 
temporary  dealings  with,  116,  137 
alienation  of  for  Ultra  Vires  purposes,  137 
corporations  may  pledge  their,  for  debts  or  other  liabilities,  228 
gratuitous  alienation  of,  by  trust  corporations,  illegal,  182,  707 
which  may  be  charged,  237.     See  Securities. 
are  totally  distinct  from  capital,  273 
are  not  essential  to  existence  of  corporations,  273 
distribution  of  in  liquidation,  adjustment  of  rights  of  contributories 

to,  when  different  amounts  have  been  paid  up  on  their  shares,  311 
under  estimation  of  value  of,  in  questions  between  persons  entitled  to 
capital  and  profits  respectively,  not  conclusive  against  the  latter, 
342,  n.  ('). 
transference  of,  on  dissolution  of  partnership,  515.     See  Novation. 

on  amalgamation.    Sic  Amalgamation. 
distribution  of,  in  imperfect  amalgamation,  518 
power  of  corporations  to  transfer,  in  amalgamation,  without  consent  of 

creditors,  626 
doctrine  of  following,  648,  768. 

where  lien  exists,  679 
of  corporations,  considered  as  trust  funds,  654 
distribution  of,  on  dissolution,  among  those  entitled,  791—2 

ASSIGNMENTS.    Sec  Debentures,  Teansfebs,  Shares,  and  Stocks. 
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ASSOCIATIONS, 

relation  of,  to  corporations,  0 

distinguished  from  partnerships  and  corporations,  9 

ASSUMPSIT, 

action  of,  maintainable  against  Raili'oad  Company  for  services  rendered 
and  expenses  incurred,  376 

hy  Gas  Company   for   breach  of  contract  not  under  seal  to 

accept  gas,  54 1 
by  a  corporation  for  a  forfeiture  not  under  seal,  under  a  bye- 
law,  551 
by  a  corporation  for  tolls,  551 
against  corporation  for  moneys  had  and  received,  019 

ATTORXEY-GENERAL, 

nuiy  interfere  on  Ijehalf  of  the  public 

to  restrain   I'ltra  Vires  Acts  by  corporations,  01,  n.  (^),  90, 

112,  110,  752,  751—0,  757— 7"01 
to  restrain  unauthorized  dealings  in  lands  by  corporations,  9;l, 

118 
to  compel  corporations  to  prosecute  their  enterprises,  139,  105 
in    respect   of    misappropriation  of   funds   by   corporations, 
115,  n.  (1). 
cannot  file  information  against  privileged  corporation,  to  compel  com- 
pletion  of  enterprise  merely   on   ground   of  wrong  to  the  public 
139,  n.  (^). 
must  be  a  party  to  an  action,  when,  751 — 2,  754—701 
may  sue  on  behalf  of  the  public 

1.  When  a  corporation  for  public  purposes  is  doing  or  contemplat- 
ing acts  inconsistent  with  or  prejudicial  to  such  objects,  757 

2.  AVhen  corporation  holds  its  funds  or  property  in  trust  forpublic 
purposes,  758 

3.  A\'hen  any  corporation   is   doing   acts   detrimental   to   public 
welfare  or  hostile  to  public  policy,  758 

4.  Wl)ere  any  corporation  is  going  outside  or  otherwise  misusing 
its  powers,  759 

5.  In  case  of  non-user  of  privileges,  700 

0.   Where  public  interests  arc  endangered,  701 

AUDITOR, 

neglect  of  formalities  will  not  usually  vitiate  allotment  of  shares  to, 

288,  590 
liability  of,  to  see  to  observance  of  formalities,  on  transferring  of  shares, 

595 
when  not  bound  to  see  to  formalities,  590 

AUTHORITY, 

acts  done  in  excess  of,  invalid,  221,  017 
limitations  of,  in  extent,  610,  cl  srq. 


BAXK 

purchasing  shares,  87 

has  no  implied  power,in  United  States,  to  subscribe  for  railroad  stoclc,  125 

in  Canada,  may  deal  in  municipal  debentures,  125 

in  United  States,  with  power  to  tal;e  lien  on  lands  to  secure  existing 

debts  may  purchase  the  property,  152 
cannot  accept  or  indorse  accommodation  jjaper,  153 
cannot  raise  money  hy  buying  stock  and  selling  it  again,  153 
may  allow  customers  to  overdraw,  175 

savings,  apportioning  losses,  is  only  the  agent  of  the  depositors,  170 
may  take  quantity  of  Imtter,  in  settlement  of  a  debt,  177 
and  sell  same  again  to  another  bank,  177 
may  take  cotton  as  security  for  bills  of  exchange,  177 
may  pay  pension  to  iamily  of  deceased  official,  181 
acting  manager  of,  has  no   implied  authority  to  prosecute  a  person  for 

stealing  a'bill,  420,  n.  (■'). 
implied  capacities  of  cashier  of,  592 
brolccr  of,  not  entitled  to  prove  for  price  of  shares  purchased  Ultra 

Vires,  690 

J^.U.V,  3  F 
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BANK  OF  ENGLAND, 

ci'oated  for  a  limited  period,  2 
power  of,  to  nefjotiatc  paper,  249 

r.ANIiERS, 

advancing  money  on  security  of  merchandize,  without  poiver  to  do  so, 

84 
advancinf;  money  on  freight,  87,  n.  (') 
corporations  witli  power  to  issue  notes  cannot  do  this  so  as  to  act  as, 

139,  n.  («) 
who  advanced  money  to  society  with  no  power  to  borrow,  could  not 

retain  title-deeds  deposited  as  security,  146 
cannot  raise  mone}'  by  buying  stocks  and  selling  them,  153 
Ciinnot  accept  or  indorse  accommodation  paper,  153 
advances  by,  in  connection  witli  customers'  accounts,  presumed  to  be 

overdrafts,  and  therefore  not  loans,  but  debts,  208 
cannot  recover,  as  simple  debts,  advances  other  than  overdrafts,  made 

to  corporation  without  power  to  boiTow,  208 
ni'e  not  officials  of  eoi'porations,  351 
liability  of,  to  see  to  observance  of  formalities,  596 

BANKING  ACCOUNT, 

opening  and  overdrawing  of  by  corporations,  205,  20",  208,  227 
by  directors,  578 

BANKING  CORPORATIONS, 

which  are  quasi-corporations,  11 

advance  by,  unauthorized  by  Articles,  84 

informal  borrowing  by,  599 

inforniality  in  signing  share  certificates  liy,  605 

deed  by,  invalid  for  want  of  a  quorum,  620 

broker  of,  buying  shares  on  behalf  of  the  corporation,  which  had  no 

power  to  do  so,  held  not  entitled  to  prove  against  coi-poratiou  for 

price  of  them,  690 

BANKRUPTCY 

of  official,  does  not  discharge  his  liability  for  Ultra  Yu-cs  dissipation 
of  corporate  funds,  072 

BATH   INFIRMARY, 

power  of,  to  acquire  land,  69 

BENEFIT  BUILDING  SOCIETIES, 
statutes  relating  to,  200 
what  they  are,  200 

objects  of,  judicial  statement  as  to,  201 
may  not  lend  money  on  personal  securitv,  201 
compared  with  Provident  Associations,  201 
borrowing  powers  of,  202 

BENEFITS, 

prospect  of  indirect,  no  authority  for  dealings  with  trust  property.  81 

BENEFITS  RECEIYED.     &v  Account. 

incidental  right  to  an  account  for,  arising  out  of  Ultra  A'ires  on^afc- 
meuts,  14.5  "  ° 

in  respect  of  promoters' agreements,  &c.,  corporations  must  account 
lor,  359 

corporations  always  liable  for,  in  respect  of  informal  e.xecuted  con- 
tract, :i49,  Ji!i2 

BENEVOLENT  SOCIETIES,  199.     See  Fiuendly  SociETiM. 

BEQUEST 

to  charitable  uses,  controlled  by  equity,  79,  80 

BILLS   IN  PARLIAMENT.      See  PAKUAME^•T,  Api.iicatios.s  to. 

BILLS  OF  EXCHANGE.     *.  Negotiable  Instruments 
bank  taking  cotton  ns  collateral  security  for,  177 
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BILLS  OF  SALE  ACT,  1882, 

debanturas  do  not  rerjuire  registration  under,  205 

BLACKSTONE, 

his  description  of  a  corporation,  3 

BOARD  MEETINGS, 

acts  done  by  directors  otherwise  than  at,  304,  61S 
place  of,  need  not  be  fixed,  619,  620 
what  business  may  be  done  at,  621 

BOARD  OF  TRADE, 

licence  of,  required  to  enable  certain  companies  to  hold  more  than  two 

acres  of  land,  73 
certificate  of,   needed  to  sanction  leases  and  agreements  by  certain 

railway  companies,  488,  489 
warrant  of  abandonment  of  undertaking  of  a  railway,  784 

BONDS.     See  Debestubes,  Negotiable  Ixsteumexts,  Seciukities. 

improperly  issued  by  municipal  council  void  in  hands  of  innocent 
liolder,  183 

not  voided  by  contemporary  LTltra  Vires  mortgage,  225 

issued  by  canal  company,  though  containing  no  direct  words  of  charge,, 
yet  conferred  one  on  holders,  233 — 4  • 

may  be  issued  by  corporations  as  evidence  of  debt,  231,  254 — 5,  260 

whicli  pass  by  delivery,  how  far  negotiable,  254 

seal  does  not  prevent  negotiability  of,  261 

issued  by  corporation,  to  lend  its  credit,  269 

as  sociu'ity  for  costs,  corporations  may  execute,  443 

informally  issued,  stockholder  estopped  by  acquiescence  from  ob- 
jecting to,  605—6 

BONUSES, 

debentures  cannot  be  given  away  as,  on  subscription  for  shares,  223, 

n.  («) 
principles  as  to  dividends  apply  equally  to,  335,  n.  (') 

BOROUGH  FUNDS, 

payments  out  of,  what  arc  invalid,  183 

are  impressed  with  a  trust,  192,  672 

what  they  consist  of  under  5  &  6  Will.  IV.  o.  70,  192 

to  what  purposes  they  may  be  applied,  192,  n.  {') 

expense  attendant  upon  applications  to  Parliament  may  be  defrayed 

out  of,  when,  193 
may  be  expended  for  purposes  "  for  public  benefit,"  193 
examples  of  improper  expenditure  of,  193 

may  be  expended  in  litigation  for  protection  of  corporate  privileges  or 
property,  193,  446 
but  not  otherwise,  193,  447 — 8 
judgment  recovered  against  a  corporation  in  respect  of  a  matter  which 
cannot  be  defrayed  out  of,  cannot  itself  be  discharged  out  of,  456, 

BOF.ROWING, 

by  overdrawing  banking  accounts,  205,  207,  208 
express  powers  of,  210  seq. 

mercantile  corporations  may  confer  upon  themselves 
power  to,  subsequent  to  their  creation,  210,  211 
statutory  powers,  211,  212 
formalities  of,  212 
implied  powers 
1.  of  partnerships, 

distinction  between  increasing  capital  and  borrowing,  212 
powers  of,  may  be  improperly  exercised,  213 
partnerships  not  liable  merely  for  money  borrowed,  213 
powers  depend  or.  custom  and  usage  of  trade,  213 
effect  of  implied  power  to  borrow,  214 

3  F  2 
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BORROWIXG— coii(;ft»(«/. 

iinpliprl  jiowers — coniimied, 

of  unincoi'iiorated  joint  stock  companies,  214 
where  the  power  exists,  214 
where  it  does  not  exist,  21") 

2,  of  corporations  generally, 

where  power  necessarily  exists,  21") 

1.  Trading  and  Finance  Companies,  215 

2.  in  case  of  absolnte  necessity,  snmllc,  216 
power  given  by  reference  to  business,  217 

trading  corporation,  not  positively  prohibited,  may  borrow,  218 
power  may  be  conferred  by  wide  general  powers  of  management, 

219 
all  commercial  corporations  may  borrow,  scmh/r,  220 
no  implied  power  to  borrow  can  be  raised  if  its  existence  be 

negatived  either  expresslj'  or  by  necessary  implication,  220 
express  power  negatives  raising  by  inlerenee  of  any    implied 

power,  221 

3.  of  Public  and  Scmi]iublic  Corporations, 

they  can  borrow  only  if,  and  when,  thev  arc  expressly  authorised 
to  do  so,  222 
mode  of,  223 

'       re-borrowing,  223 

loans,  securities,  &c.,  at  a  discount,  223 

corporations  may  give  any  rate  of  interest  which  suits  their 
necessities,  where  constating  instruments  do  ]iot  limit  the 
amount,  224 
power  to   bori-ow  validly  executed   though   accompanied  by 
giving  of  Ultra  ^'ires  securities,  224 
securities,  226 — 24").     ,S'(!c  SncuRiTiF.s. 

directors  personally  liable,  who  borrowed  on  mortgage  debentures  after 
borrowing  power.s  of  corporation  were  exhausted,  667 

BREACH  OF  TRaST.     Sec  ATTor.yF.v-fir.xiRAL,  Tru.st. 

distill gaished  from  illegality  and  Ultra  Vires,  18,  43 — 44 

in  making  applications  to  Parliament,  394 

diversion  of  property  by  non-commercial  corp:)ration3  is,  402  ^eq. 

iu  relation  to  legal  proceedings  by  corporations,  446  seq. 

by  directors,  in  agreements  for  division  of  protits,  4S3 — 4 

by  a  trustee,  674 — 5 

by  ofKcials,  in  omitting  directory  formalities,  Oi'4 

participators  in,  entitled  to  contribution  from  each  other,  079 

ground  for  interference  of  Equity  Courts,  7o8 

Attorney-General  may  sue  in  cases  of,  by  corporations,  764 

11RIRE8, 

all  arrangeihonts  and  agreements  iu  resiieet  of,  however  disTii^ed,  arc 

void,  379  *  °         ■ 

to  legislators,  to  buy  off  opposition,  illegal,  370,  407 

BRITISH  MUSEUM, 

may  take  and  hold  land,  69 

BROKER, 

not  entitled  to  prove  in  winding-up  for  price  of  shares,  purchased  Ultra 
Vires,  by  a  corporation,  690 

BUILPIXO  SOCIETIES, 
chissilieation  of,  l'J9 
eo-oporiiti\-e,  202 

liave  no  implied  power  to  borrow,  218 
specillc  charges  invalidly  given  by,  230 
Ultra  A'ires  borrowing  by,  040,  643 
renayment  of  Ultra  "\'ires  loan  by  liquidator  of,  condition  precedent  to 

bis  getting  securities  returned,  043 
dcpo.sitors  in,  not  entitled  to  call  on  members  for  repayment  of  Ultra 

Vires  loan,  643 

BURTHEK  OF  PROOF, 

in  cases  of  Ultra  Vires,  50 


vii'W  of  English  Courts  as  to,  51 
of  United  Slates  Oom'ls,  52 
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BUSINESS  OR  ENTERPRISE.   See  Acquisition,  Amalo.uiaiion,  I'mvi- 
LEGEs,  Transactions. 
definition  of  bnsiuess,  13 
must  be  stated  on  notice  of  meetings,  3i 
only  unfinished,  may  be  trans.aeted  at  adjourned  meetings,  35 
special,  what  riuoruni  necessary  for,  35,  36 
ol'  commercial  corporations,  122 
comparison  of,  witli  property,  123 
meaning  of,  124 

A.  In  which  tliey  may  engage,  124 

1.  authorised  by  constating  instruments,  124 

examples  of,  125,  126 
by  implied  authority,  126 

examples  of,  127 
by  change  of  circumstances,  127 
examples  of,  128 
incident  to  special  powers,  128 

to  main  enterprise,  130,  148 
examples  of,  130,  149 
general  words  will  not  extend  enterprise  or  special  powers,  130 
must  not  be  conducted  in  speculative  manner,  131 

2.  dealing  in  shares,  132 

their  own  shares,  133 

3.  property  lying  idle,  115,  135 

corporation  may  itself  utilize,  115,  135 
may  lease,  116,  136 
may  alienate,  136 — 7 

4.  abandonment  of  part  of,  lawful,  137 

when  Ulti'a  Vires,  138 
See  Abandonment. 

B.  Extension  and  development  of,  139 — 153 

1.  they  may  not  engage  in  other,  139,  146 

examples,  139—141,  143 
lawful  agi'eements  for  Ultra  Vires  objects  bad,  142 
Ultra  Vires  transactions  may  he  repudiated,  143 
Ultra  Vires  securities,  void  in  the  United  States,  147 
lands  acquired  for  special  purposes,  not  to  be  employed  for 
others,  148 

2.  development  by  ordinary  means, 

subordinate  transactions,  148 

transactions  not  primarily  ooutemplated,  149 

in  what  transactions  they  may  impliedly  engage,  150 

principles  in  the  United  States,  150,  161 
all  usual  means  may  be  employed  to  foster  legitimate  business, 

150 
transactions  outside  of,  but  growing  out  of  primary  business,  152 

3.  direct  and  indirect  means,  153 

difference  between,  153 
means  must  be  direct,  153 
traffic  agreements,  154 

C.  Transfer  or  acquisition  of,  156 — 164 

meaning  of  "concern,"  156 
transfer  of  goodwill,  156 

of  special  powers,  156 
of  n'hole  concern,  15S 
purchase  of,  from  another  corporation,  157 
diiference  between  purchase  and  amalgamation,  157,  520,  534 
transfer  of  legal  entity,  157 

of  ^yhole  undertaking,  158 
public  or  semi-public  corporations  cannot  transfer  whole  under- 
taking, 158 
Mercantile  Corporations  may,  with  express  power  to  do 
so,  158 
meaning  of  "undertaking,"  158 
franchises  cannot  be  transferred,  159 
principles  of  the  United  States  Courts,  161 — 3 
duties  in  connection  with,  164 — 169.     See  Duties. 
management  of,  169 — 183.     See  Manaoemeni'. 
coninicncemcnt  of,  before  capital  subscribed,  273.     See  Capital, 
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capital  can  only  be  employed  on  proper,  280.     See  Capital. 
directors  may  engage  in,  what,  577.     See  Dieectop.s. 

BUSINESS  CONVENTIONS.     Sec  Tuaffio  Agreements. 

are  bad,  if  for  purposes  or  upon  a  consideration  expressly  declared  to 
be  illegal,  493 

if  against  public  policy,  493  ,    .    ^     ,     ,nc   rit    tiio 

to  influence  markets  or  restrain  trade,  493,  511,  Di^ 
agreement  by  coal  companies  to  control  the  market— lield 

"■^'oi'l'  493  .,,11    ,n, 

analogous  agi-eement  by  salt  companies— held  goou,  iJi 

what  are  good,  495  seq.  .  . 

in  determining  validity  of,  no  attention  will  be  paid  to  any  so-called 
public  interests,  605,  506 

contraiy  rule  in  the  United  States,  505,  u.  (") 
for  delegation  of  powers,  are  void,  606 

which  create  or  are  in  the  nature  of  partnerships,  are  void,  505 
but  may  sometimes  be  justified  by  custom,  507,  u.  (  ) 
principles  as  to,  in  the  United  States,  508 
as  regards  third  parties,  509 
as  to  indirect  assistance  to  others,  610 
agreements  by  corporations  not  to  can-y  on  their  entorjirisc, 
in  Great  Britain 

invalid  as  regards  public  corporations,  510 
good  apparently  as  to  semi-public  corporations,  510 
in  United  States 

void  as  to  both,  510,  511 
savouring  or  tending  to  the  creation  of  monopolies  are  void,  511 
giving  exclusive  privileges  to  third  parties — void, 

decision  as  to,  in  United  States,  512,  and  n.  ('-) 
particular  clauses  in,  if  Ultra  Vires,  are  void,  and  if  agreement  is  one 
and  indivisible,  they  will  vitiate  the  whole,  and  so  an  agreement, 
itself  unobjectionable,  is  void  if  for  an  Ultra  Vires  object,  512,  513 

BVE-LA"VVS, 

power  to  make,  incident  of  corporations,  6 

are  left  to  discretion  of  corporations,  6,  32 

must  not  conflict  with  charter  or  general  law,  6,  33 

sometimes  require  official  ratification,  6 

restrictive,  which  are  repugnant  to  constating  instruments  or  otherwise 

illegal,  invalid,  33 
in  restraint  of  trade  are  Ultra  A'ires  in  improper  sense,  48 
valid  and  invalid,   examples  of  in  the  United  States  and  British 

Colonies,  195 
need  not  be  scaled,  542 
persons  dealing  with  officials  are  bound  to  know  that  thev  act  under, 

561,  and  u.  (=) 
imposing  fresh  liability  on  corporators,  invalid,  6S6 

CALLS, 

mortgage  of,  when  valid,  iio7 

agreement  that  shareholder  shall  not  be  liable  for  is  Ultra  Vires,  298, 

n.  («) 
a  debt  now  due  may  be  set  off  against  future,  300 
power  to  make,  is  incident  to  companies  having  a  capital  divided  into 
shares.  303 
is  generally  vested  in  directors,  304 
made  by  dc  facto  dirootovs,  will  be  good,  304 

by  ]iorsons  not  having  the  power,  nugatory,  304 
by  persons  not  acting  at  a  board  meeting  when  this  is  required, 
or  when  rec^uisito  number  is  not  complete,  invalid,  304 
but  trifling  irregularities  will  not  vitiate,  304 
must  be  made  by  formal  resolution  at  a  board  meeting,  in  the  case  of 

registered  companies,  804 
may  be  paid  in  advance,  304 

must  bo  made  in  such  a  way  as  to  press  equally  upon  all,  and  for  the 
furtherance  of  the  corporate  purposes,  304,  and  n.  ('i') 
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CALLS — continued. 

must  lint  favour  private  members  or  directors,  304,  n.  ('^) 

debenture  of  tlie  company,  not  yet  due,  cannot  be  set  off  against,  ibid. 

making  of,  for  Ultra  Vires  purposes  will  be  restrained  bv  the  Courts, 

305 
cannot  bo  enforced  against  shareholder  inveigled  into  taWng  shares  by 

fraud  of  company  or  its  officers,  305 
ill  respect  of  matters  within  scope  of  company,  or  of  a  majority  of  its 

members,  will  not  be  interfered  with  by  the  Courts,  305 
interest  on  arrears  of,  is  payable,  305 
principles  as  to  making,  m  winding  up,  as  between  different  cliisses  of 

shareholders,  or  who  have  paid  up  different  amounts  on  their  shares, 

311 
Courts  will  interfere  to  restrain,  if  for  Ultra  Vires  object,  305 
notice  of,  not  properly  given,  effect  of,  601 

as  condition  precedent  to  forfeiture  is  an  imperative  requisite, 
602 
where  interest  was  erroneously  claimed  from  date  of,  forfeiture  was  held 

invalid,  608—9 
depositors  in  building  society  not  entitled  to,  to  repay  Ultra  Vires 

loans,  643 
successful  litigant  in  action  by  corporation  for  calls,  cannot  afterwards 

be  held  a  contributory,  625,  n,  (2) 
claimants  against  corporations,  when  entitled  to  have  a  call  made  in 

liquidation,  768 
lien  of  corporations  upon  members'  shares  for  arrears  of  calls  or  ordinary 

debts,  332.     See  Lies. 

CANADA, 

bank  in,  may  deal  in  municipal  debentures,  125 

business  may  be  commenced  before  capital  is  subscribed,  273,  n.  (^) 

CANAL  COMPANY, 

has  power  to  widen  and  deepen  its  canal,  151 

bonds  issued  by,  conferred  a  charge,  though  containing  no  direct  words 
in  that  behalf,  233—4 

liable  in  trespass  for  seizing  and  converting  certain  barges  and  coal,  437 

indictable  for  nuisance,  463 

cannot  delegate  its  authority  to  enter  on  and  take  possession  of  lands, 
483 

lease  by,  of  its  tolls,  effect  of  acquiescence  in,  485,  n.  (^) 
held  valid,  487 

agreements  by  promoters  of,  375 

Parliamentary  deposit  improperly  paid  by,  on  behalf  of  another  com- 
pany, recovered  by  action,  689 

CANCELLATION  OF  SHARES, 

railway  company  cannot  purchase  its  own  shares  for,  134,  n.  (') 
and  forfeiture,  difference  between,  322 
forfeited  shares  may  be  cancelled,  322 

power  to  cancel,  must  be  given  expressly  and  not,  apparently,  by  impli- 
cation, 323 

cannot,  semlle,  be  assumed  by  corporation  after  its 

creation,  323 
must  not  be  confused  with 

1 .  Compromise  of  disputes,  323 

2.  Eoscission  of   what  has  been  wrongly  done    by 

inadvertence,  323 
mistake  and  cancellation  distinguished,  323 
agreement  to  take  shares  cannot  be  cancelled,  323 

nor  allotment  of  shares,  323 
whole  corporation  in  general  meeting  may  cancel  shares,  324 
power  to  cancel  will  be  strictly  construed,  324 
invalid,  quaere  if  acquiescence  can  render  binding,  324 
not  necessarily  a  destruction,  330 

of  shares  not  fully  paid  up  is  a  reduction  of  capital,  330,  n.  (') 
provisions  of  Companies  Clauses  Act,  1863,  as  to,  331 

CAPACITIES.    See  Cohi'oeate  Capacities, 
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CAPITAL, 

corporation  possessing,  incidents  of,  15 

is  totally  distinct  from  pure  personalty,  63,  n.  (') 

increasing,  distinguished  from  borrowing,  212  _  . 

not  yet  called  up  can  be  mortgaged  if  corporation  lias  explicit  pow  enn 

this  behalf,  237.     Sec  Securities. 
meaning  of  the  word,  212,  280 
may  be  nominal  or  merely  notional,  272,  281 

wonl  sometimes  employed  to  signify  and  include  borrowed  moneys,  2(2 
money  from  shares  or  loans  included  in,  by  s.  65  of  Companies 
Clauses  Act,  18J5...2S0 
when  used  in  proper  sense    may  be  designated    as    "subscribed, 

"issued,"  or  "paid  up,"  273 
is  totally  distinct  from  assets,  273 
only  possessed  by  certain  corporations,  273 
commencing  business  before  subscription  of,  273 
decisions  in  the  United  States,  273 

subscription  not  a  condition  precedent,  274 
decision  in  Canada,  273,  n.  (■■) 

provision  in  constating  instruments  that  business  shall  not  be 
commenced  until  capital  subscribed,  27-4 

1.  Enforced  by  members,  274 

2.  by  company,  275 

3.  by  statutes,  275 — 0 

4.  by  shareholders,  276 
(it)  partnership  cases,  276 
(b)  corporation  cases,  276 

subscription  of,  not  a  condition  precedent  to  exercise  of  compulsory 

powers,  468,  n.  (-) 
fraud,  as  to  amount  of,  effect  of,  277 
variation  of,  277^280 

joint-stock  corporations  have  no  power  to  vary,   apart    from 

statutss,  277 
increase  and  reduction  of,  277 
cancellation  of  shares  not  fully  paid  up  is  a  reduction  of,  030, 

jj.  P) 
provisions  as  to,  in  Companies  Acts,  lSti2.  1SG7,  1S77,  1S80... 
278,  279 

as  to  preference  shares,  279 
by  unincorporated  companies,  279 
principles  as  to,  in  United  States,  280 
application  of,  280—282 

can  only  be  employed  for  proper  business  of  corporation,  280 
creditors  have  a  right  to  rely  upon  capital  remaining  undimi- 
nished save  by  proper  expenditure,  2  SI 
cannot  be  used  lor 

("■)  payment  of  interest  during  constniction  or  working  up 

of  business,  2S2 
(J)  for  buying  out  troublesome  membei-s,  2S2 
(c)  in  payment  of  brokerage  to  bankers  to  obtain  subsci'ip- 
tion  to  capital,  282 
companies  possessing,  what  constitutes  mcmboi-ship  in,  2S3 
preference,  what  it  is,  30S— 9 

CARRIERS.     ,?«•  Common  Cusuieks,  R.ulway  CoEi'On.vnoxs. 

CASH.     ,Sl'c  SitAiiF.M  AXii  .Sl'ocK-;, 

Taymcnt  for  shares  in,  29lj — 303,  5S2 

CEMETERY  COJIPANIES, 

liave  no  implied  power  to  issue  negotiable  instruments,  24S 

CERTIFICATE 

of  stock,  transferred  in  blank,  does  not  thereby  become  negotiable,  254 

CESTLfIS  QUE  TRUSTENT.     ^...  Tuvst,  Equitai^le  Ow.xei,,  Tkustees. 
rights  ol,  m  what  respects  nmst  be  recognised   293 
lialjility  of,  lor  shares,  293—4 
can  lu^'ev  bo  made  directly  liable  as  contriliutorics   294 
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CESTUIS  QUE  TRVSTEJsT—contimed. 

trustee  of,  must  be  indemniiied  for  ]iaymeuts  made,  294,  647 
of  shares,  whether  they  can  sue  to  restrain  Ultra  Vires  proceedings, 
715.    See  Actioxs. 

CHANCERY,  COURT  OF.     See  Actions,  Sitit  ix  EijtnTY. 
interpretation  of  43  Eliz.  c.  4,  by,  79 
control  of,  over  trust  funds,  83 

whether  it  will  direct  conversion  of  corporate  property,  quccrc,  83 
control  of,  over  Ecclesiastical  Corporations,  185 
power  of,  to  modify,  &c.,  grammar  schools,  188 
authorizing  trust  corporations  to  apply  to  Parliament,  403 
will  give  relief  to  persons  who  have  dealt  with  tlicir  property  under 

the  influence  of  a  mistake  in  law,  674 
actions  in,  723 

for  an  account,  767 

CHANGE.    See  Variation. 

CHARGES.     Si-e  Securities. 
how  created,  233 
examples  of,  233,  234 

CHARITABLE  CORPORATIOXS, 

membership  in,  conditions  of,  31 
'   limitation  on  value  of  land  they  may  hold  iu  United  Slate.<!,  67 
gifts  to,  under  Mortmain  Act  of  Geo.  II  ,  67 
capacity  of,  to  take  by  will,  68,  n.  (-),  79,  80 
how  affected  by  modem  Mortmain  Acts,  68,  71 
authority  to,  to  hold  lands,  not  an  authority  to  take  by  will,  68 
powers  of,  to  invest  trust  moneys  iu  land,  69 
in  constating  instruments,  69,  71 
imder  general  statutes,  71 
to  take  lands  for  hospitals,  71 

for  building  sites  for  charities,  71 
if  registered  under  Companies  Act,  1862,  may  Iiold  land  not  exeoedinrr 
two  acres  without  licence  of  Board  of  Trade,  72  " 

.restrictions  imposed  on,  in  dealing  with  realty,  78 
how  far  trust  corporations,  80 
how  restrained  as  to  trust  property,  81 
visitor  of,  186.     See  Visitor. 
generally  partakes  of  the  nature  of  a  trust,  187 
when  Com-t  of  Chancery  will  interfere  with,  187 
doctiine  of  Ultra  Vires  applied  to,  187 — 8 

cannot  engage  in  legal  proceedings  without  consent  of  Charity  Com- 
missioners, 188 — 9 
members  of,  having  no  pecuniary  interest  in  the  assets,  entitled  to  sue 
onbelialf  of  themselves  and  co-corporators,  716 

CHARITABLE  GIFTS, 

of  land  in  the  United  States,  60 
affected  by  modem  Mortmain  Acts,  67,  71 
authority  to  take,  by  will,  68,  68,  n. 
for  erecting  hosj]itals,  71 

libraries  and  museums,  73 

literary  and  scientilic  purposes,  73 

public  recreation,  74 

sites  for  schools,  74 

public  parks,  &c.,  74 
to  corporations  by  will,  79,  80 

CHARITABLE  PURPOSES, 

gifts  for  advancement  of  religion  are  charitable,  80 

repairing  or  adding  to  a  church  or  its  ornaments,  80 

building  a  church,  81 

paying  stipends  of  curates,  singers,  or  organists,  81 

CHARITABLE  USES,  ' 

bequest  in  trust  for,  good  in  Massachusetts,  66 
conveyance  to,  modern  statutes  concerning,  67,  68 
•  exceptions  from,  67 
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CHAIilTABLE  VSES—conluma!. 

ditference  between  old  and  modern  statutes  concerning,  68 

liow  created  by  will,  68,  n.  C). 

investment  of  funds  for,  69 

effect  of  constating  instruments,  69 

special  provisions  in  favour  of  certain  institutions,  69 

redemption  of  land  tax  on  lands  settled  to  any,  70 

hospitals,  71 

sites  for,  71 

devises  to,  regulated  liy  Court  of  Cbanccrj',  79 — 80 

CHAKITY, 

what  is  a,  186 

examples  of,  187 

olijects  of  a,  arc  ccsLiiis  que  Iruslcnt,  187 

CHARITY  COMMISSIONEKS, 

authority  of,  under  Charitable  Trusts  Act,  83 
powers  of,  as  to  misappropriations  by  coi-poratious,  11"),  n.  (') 
in  respect  of  charitable  corporations,  188 — 9 

CHARTER, 

forfeited  for  abuse  of  franchises,  4.  777 — 780 
corporations  created  by,  26 

are  amongst  the  oldest  known  to  the  law,  56 
parol  contract  by  corporation  created  by,  547,  n.  (") 
president  and  directors  of  Bank  of  United  States  derive  all  their 

authority  from,  560 
persons  dealing  with  directors  are  bound  to  know  that  they  act  imder, 

560,  n.  (J) 
violation  of,  liability  of  directors  for,  675 — 6 
surrender  of,  387,  776 

]iower  of  legislature  to  alter  or  repenl,  777 — 8 
Crown  may  cancel,  for  non-observance  of  conditions,  778 

may  annul,  obtained  by  fraud  or  misrepresentation,  778 

CHATTELS  REAL, 
alienation  of,  89 

CHEQUES, 

coi-porations  of  all  descriptions  may  draw,  251 
directors  may  use,  578 

liable  on,  on  implied  warranty,  663 
corporation  not  liable  for,  when  not  purporting  to  be  drawn  on  its 
behalf,  604 

CHURCH  OF  ENGLAND, 
statutes  affecting  the,  70 
gifts  and  devises  of  land  to,  71 

CHURCH  PROPERTY.     Sec  Ecclesiastical  Coiiror.ATioxs. 

CHURCHWARDENS 

arc  quasi-corporations,  "24 

have  no  common  seij,  2  1 

covenants  with,  merely  personal  and  go  lo  and  against  their  executors, 

24 
may  hold  chattels  but  not  laiuls,  25 
notice  to  one  is  notice  to  all,   25 
nro  proper  persons  to  sue  for  injury  done  to  goods  of  the  parish,  25 

CITY, 

payment  by,  of  expense  of  public  entertainment  to  a  stranger    im- 
proper, 183  °    ' 

CIVIL  CORPOUATIONS, 
how  divided,  12 

CLERGYJIAN, 

provision  of,  in  connection  with  workmen  by  mercantile  corporation. 
Ultra  vires,  182  '  ' 
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COLLATERA.I;  AGREEMENTS.     Sec  Contracts,  Pakliament. 

COLLEGES 

of  Eton,  "Westminster,  and  Wiaclioster,  not  prejudiced  by  Moitmain 

Act  of  Geo.  IL,  67  ' 

peculiar  relation  of  ecclesiastical  corporations  witli  regard  to,  81 

COLLIERY  COMPANIES, 

implied  powers  of,  to  borrow,  213,  214 

debentures  issued  by,  in  excess  of  power,  conferred  no  prior  cliarfje, 

but  holders  allowed  to  prove  in  winding  up,  229 
power  of,  to  issue  negotiable  instruments,  217,  n.  (■'),  248 
agreement  by,  to  control  market,  void,  493 — 4 
lien  of  trastee  of,  on  plant  and  niacbintry,  G78 

COLONIES 

excepted  from  Mortmain  Act  of  Geo.  II. ,  67 

examples  of  valid  and  invalid  bye-laws  of  municipal  corporations  in, 

.195 
i-ule  as  to  parol  contracts  in  some,  540,  an.l  n.  ('■) 

COMMENCEMENT  OF  "VVINDIXG  UP, 
what  is  the  date  of,  788 

COJiIMEECIAL  CORPORATIONS, 
divided  into  (a)  semi-public,  12 
(b)  mercantile,  12 

trading,  13 
application  of  doctrine  of  Ultra  Vires  to — 

1.  Chartered,  56 

quccre  whether  free  from  trammels  of  Ultra  Vires,  56 

2.  Statutory,  56 

3.  RegLstcred,  57,  58 

how  affected  by  Mortmain  Acts,  65 

must  have  statutory  power  or  licence  in  mortmain  to  acquire  realty,  G5 

right  of,  as  to  freeholds  and  leaseholds,  65 — 78 

statutory  are  governed  by  special  Acts,  73 

registered,  may  hold  what  lands  under  Companies  Act,  1862. ,.73 

may  alienate  whole  tangible  assets  if  not  expressly  restricted,  87 

may  alienate  temporarily,  88,  111 

absolute  alienation  by,  89,  110,  118 

conditions  of  alienation  by,  89 

general  power  of,  to  alienate  lands,  110 

meaning  of  "mercantile,"  113 

right  of,  to  make  agreements  which  incapacitate  them  from  fm-ther 
prosecuting  their  aims,  113 

cannot  have  excess  of  income,  114 

right  of,  to  deal  with  excess  of  stock,  &c.,  117 

doctrine  of  Ultra  Vires  applies  less  strictly  to,   than  to  non-com- 
mercial, 123 

no  incidental  rights,  for  or  against  them,  will  arise  out'  of  Ultra  Vires 
transactions,  except  to  an  account  for  benefits  received,  145 

not  liable,  on  ground  of  estoppel,  in  respect  of  Vltra  Vires  trans- 
actions, 145 

may  engage  in  business  essential  to  their  existence,  152 

cannot  obtain  funds  by  engaging  in  nnautliorized  business,  153 

cannot  purchase  stock  of  other  companies,  153 

sale  or  purchase  by,  if  with  power,  good,'  though  capacity  of  other 
party  be  defective,  156 

powers  of,  to  alienate  lands  and  chattels,  161 
to  mortgage  whole  undertaking,  163 

duties  of,  164 

no  duty  to  carry  on  enterprise,  164 
as  regards  the  corporation,  166 

may  compromise  claims,  169 

Btipulations  entered  into  by,  impolitic  binding,  170 

,  unreasonable  on  the  face  of  them,  Ultra 

Vires,  170 
meaning  of  "unreasonable,"  170 

transactions  by,  not  in  ordinary  course  of  business,  bad,  173 
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CO  JIM  EKCI AL  COUrOllA:nO^H— continued. 

powers  of,  as  to  management,  169—183.     Seo  M.4.kagkment. 

as  to  financial  matters,   204—245.     See  FlXANUlAL  MAT 
TJiUS. 

as  to  amalgamation,  514—536.     See  Ajialoamation. 
go\'frning  bodies  of,  559.     See  Govebning  Bodies. 

COMMISSIONERS.     See  Puni.io  Bodies. 
in  lunacy  have  a  common  seal,  5 
chanty,   83,    188.     See  CiiAiirry    CoMJiissioNEns,    Eleemo.sv.vaey 

Coltl'OllATIOXS. 

for  public  works,  &c.,  14,  197.    See  Nox-cojimeuciai.  Co::ronArioxs. 
incidents  of,  l'.i7 
misapplicatiou  of  funds  by,  197 
litigation,  &c. ,  by,  198 
lep;al  nature  of  these  bodies,  198 
liability  of,  198 

CO.MMITTEE, 

necessity  of  a  permanent,  36 
reference  to  iuTcstigation,  CMS,  621 
managing  body  may  constitute,  621 

COMMON  CAERIER.    See  Railway  Compaxies. 

COJIMON  LAW, 

corporations  at,  25 

right  of  corporations  to  acquire  realty  at,  63 

restrained  by  ^tortm.nin  Acts,  63 — 69 
powers  of  corporations  at,  as  to  propeity,  74— SO 

COMMON  OFFICIALS, 

corporations  having,  not  necessarily  affected  with  notice  thereby,  5S4 

COMMON  SEAL.     Sec  Seal. 

COMPANIES, 

imincorporated,  10,  214,  27f,  535 

banking,  11,  84,  599,  605,  620,  690 

cost-book  mining,  11,  215,  313 

public,  14—16,   26—7,   90,  111-113,  141,  155,  166-8,  205,  223,  460, 

476,  481,  510 
semi-public,  12,  111—113,  15S,  159,  164—5,  222,  510 
private,  14 

COMPANIES  ACT,  1862, 

contains  provisions  as  to  liability  of  members,  20,  n. 

provisions  of,  28 

important  sections  of,  as  to  re,ni.-tv;ition.  S;c.,  57,  ii.  (-). 

enables  registered  rauipaiiies  to  hold  land,  73 

gives  no  power  to  issue  Jicgotinble  instruments.  217 

piovisions  of,  as  to  menibersliip  in  companies,  284 

as  to  registration,  &:c.,  are  merely  directory,  28S 

as  to  notice  of  trust,  none  to  be  entered  on  ivgister,  292—3 

"trust"  in  section  30,  means  trust  in  proper  sense  of  the  word,  and 
not  lieu  or  the  like,  2',i3 

empowers  companies  to  vary  shares  by  consolidating,  but  not  by  sub- 
dividing, 314 

corporations  within,  cannot  rreatc  reserve  or  contingency  fund,  347,  348 

foreign  corporations  may  avail  themselves  of,  533 

provisions  of,  as  to  holding  of  ordinary  or  general  meetings  at  least 
once  a  year,  537 

COMPANIES  ACT,  1S67, 

important  euactniont  as  to  prospectuses  in  sect.  38  of,  169 

elfoct  of,  in  regard  to  eonsideiution  for  shar>'s,  298 

section  21  of,  authorizes  variation  of  shares  by  sub-division,  314 

COMl'ANIKK  CLAUSES  ACT,  1S63, 

provisions  of,  as  to  Debenture  Stock,  and  status  of  holder,  311 
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COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845, 

provisions  of,  as  to  registration,  nieroly  directory,  2SS,  291 

otlier  provisions  of,  also  directory,  288 

definition  of  sliareliolder,  289 

shares  of  companies  witliin,  not  negotiable,  313 

corporations  witliin,   may  set  apart  i'nnds  for  contingencies,    or  for 

enlarging  and  repairing  works,  348 
provisions  of,  as  to  holding  ordinary  or  general  meetings,  537 

COMPENSATION.    Sec  Emisext  Domain,  Parliament. 

COMPETING EAILROADS.  See  Bfsixrss  Coxve.\tioxr,Teaffio  Ann axge- 

3115  NTS. 

COMPETITION, 

corporation  may  not  purchase  lands  merely  to  prevent,  153 
contract  to  prevent,  void,  511 

COMPOUND  BILL  AND  INEORMATION,  754 

COMPROMISE, 

of  claims  and  disputes  by  corporations,  169 

corporations  may  compromise  a  claim  to  avoid  litigation,  170 

of  disputes  relating  to  shares,  316 

power  of  corporation  to  effect,  317 

there  must  be  a  real  dispute,  317 
what  requisites  will  validate  a  compromise,  318 
distinction  between  compromise,  forfeiture,  cancellation  and  surrender 
of  shares,  and  rescission  of  agreements  to  take  shares,  319 

COMPULSORY  POWERS.    See  Powers,  Pravu.EOES. 
rights  as  to  ownership  of  land  taken  under,  93 

as  to  land  so  taken  which  has  become  "  superfluous,''  96 
effect  of  restrictions  on  land  taken  under,  96 
distinction  drawn  in  IJnitod  States  as  to  land  taken  under,  100 
for  taking  land   are   generally  limited  to  acqiusition  for  purposes  of 

undertaking,  104 
imply  authority  to  do  all  incidental  acts  for  fnll  utilisation  of  powers, 

108 
only  confer  such  ownersliip  and  such  rights  as  are  reasonably  required 

for  the  attainment  of  the  object,  109 
misuse  of,  is  illegal  and  confers  right  of  redress  on  parties  aggrieved,  109 
transfer  of,  156.     See  Business. 
corporations  taking  lands  under,  must  pay  costs,  &c.,  of  investment  of 

purchase-money  or  compensation,  366 — 7 
subscription  of  capital  not   a   condition  jn-ecedent  to    exercise   of, 

468,  n.  (=) 
public  corporations  allowed  greater  latitude  in  exercise  of,  than  other 

privileged  corporations,  478,  seq, 

CONDEJINATION.     See  Eminent  Domain-. 

CONDITIONS, 

restr.aining  vesting  of  shares  in  applicant  until  a  certain  poi  tton  of  tlic 
amount  be  paid,  do  not  render  his  application  conditional,  but  merely 
restrict  allottee's  rights  of  property  and  of  transfer,  287 

CONSIDERATION.     Se;  Contracts,  Payment  foi:  Shares. 
under  Mortmain  Acts,  68 
contracts  without,  invalid,  180 
shares  cannot  bo  issued  except  for,  298 

amount  of.  Courts  will  not  examine,  298 
effect  of  Companies  Act,  1867,  in  respect  of  consideration  for  shares,  233 
receipt  of,  and  ratification  of  informal  contracts,  553,  n.  ("). 

CONSOLIDATION.      &Cji.MALGAMATION. 
meaning  of,  in  United  States,  535 
and  amalgamation,  distinguished,  535 
is  dissolution  of  old  corporation  and  creation  of  new  one,  530 
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COySOUDATlO'S— continued. 
I'eijuiailios  of,  are 

1.  Power  (a)  given  liy  constating  instruments,  536  _ 

{b)  by  legislature  by  virtue  of  autliority  reserved  m 
eonstating  Instruments,  or  by  exercise  of  emineiit 
domain,  536 

2.  Unwilling  shareholder  cannot  be  made  member  of  new  cor- 
]iomtion,  538 

0,  Oroditors  cannot  be  compelled  to  undergo  novation,  536 

new  corporation  assumes  all  the  old  liabilities,  530 

CONSOLIDATION  ACTS, 
list  of,  29 

CONSTATING  IXSTRUMEXTS, 
meaning  of  tlie  term,  30 

may  give  express  power  to  disfranchise  members,  32 
may  restrict  right  of  memliers  to  attend  meetiugs,  33 
if  silent.  Court  must  fiod  out  usual  number  for  quorum,  35 
mode  of  interpreting,  50  seq. 
may  contain  powers  to  acquire  land,  69,  91 
of  charitable  corporations,  71 
special  powes  of  conversion  in,  82 
define  purposes  for  which  corporations  exist,  122,  124 
language  of,  must  be  read  as  interpreted  by  judicial  decisions,  125 
power  to  issue  negotiable  instruments  given  hj',  246 
engagements  of  promoters  provided  for  in,  354 
position  and  rights  of  policy  holders  depend  upon,  530 
ibrmalities  as  to  powers  of  corporations,  determined  by,  538 
notice  of,  when  presumed,  561,  573 — 4,  606 
public  have  access  to,  561,  573,  and  n.  (') 
and  are  bound  to  notice,  561 
cUreotors,  &c.,  have  powers  vested  in  them  by,  573 — 4,  576 
to  delegate  authority,  56S 

CONTlNflENCy  FUND,  348 

CONTINUOUS  IDENTITY, 

an  incident  of  corporations,  3 

CONTRACT.    See  Ageeement. 

by  directors  to  sell  all  the  vessels  belonging  to  a  steamship  company, 

87—8,  566 
nature  of  ownership  of  land  obtained  by  private,  92 
Ultra  Vires,  illegal  and  void,  142  scg. 
securities  given  in  consideration  of  Ultra  Viro^,  void,  14.'. 
creating  partnerships,  wlien  Ultra  ^'ircs,  155,  506.   ike  Paetxeushu'-, 

Business  Convkntioxs. 
for  shares  and  stock,  how  binding,  284 
for  paid  up  shares,  297 

pouditional  on  passing  of  bill  in  parliament,  370,  40S  scq. 
between  officials  and  their  corporation.      See  Agents,    Directoes 

GovEiixiNG  Bodies,  Officials. 
made  before  incorporation,  353  seq.     Sec  Peomotees. 
rescission  of,  for  fraud,  432  scy.     See  Feai'p. 
tending  to  ereiito  monopolies,  void,  511 — 12 
lor  regulation  of  b\isiness,  493  seq.     See  Business  Conventions. 
majority  cannot  validate  Ulhu  A'ires,  522 
wlien  sealing  necc'ssavy,  544.     See  Sealing. 

implied  contract,  incidental  to  main  contract  under  sea]    54r) 
informal,  part  porfonuanco  of,  553,  n.  ("),  556  ' 

what  amounts  to,  ri."i7 
formalities  in  respoot  of,  with  corporations,  599,  615—16.     Sec  FoE- 

MALITIKS. 

verbal,  of  insurance,  when  invalid,  616.     See  Insuiiance. 
collateral  to  applications  to  Parliament,  405  seq.     See  P.-v'ehajient. 

persons  will  bo  compelled' to 
observe,  398 
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Ultra  Vires,  liability  of  corporations  upon.     Part.  V.,  Chapters  I., 
VI.,  VIII. 
■wlieu  benefit  lias  been  received,  640  seq.     See  Account. 
when  Ultra  Vires  of  agent  only,  657  scq.    See  Agent. 
liability  of  partnerships  on,  640 
uiaJe   by   agents.      See   Agent,   Diiiectors,   Governing    Bodies, 

Officials. 
Ultra  Vires  in  secondary  sense,  part  performance  of,  710,  711 
effect  of  dissolution  on,  789.     See  Dissolution. 
shareholder  may  vote  for  ratification  of,   between  corporation   and 
himself,  734 

CONTRIBUTION, 

parties  to  Ultra  Vires  transactions  entitled  to,  679 
can  be  obtained  from 

(a)  those  actually  parties  to  Ultra  Vires  transactions,  081 
(i)  not  from  those  who  know  nothing  about  it,  681 
(c)  not  from  parties  to  mere  preliminary  proceedings,  681 
{d)  apparently  not  from  those  who,  not  actual  participators  in 
Ultra  Vires   proceedings,   beooms  aware  of   them    belbro 
completion,  681 

CONVEYANCES, 

in  mortmain,  63 

to  charitable  uses,  68.     See  Chakitable  Uses. 

leases.     See  Leasef. 
to  ecclesiastical  corporations,  70.     See  Ecclesiastical  Coni-ORATnNS. 
literary  and  scientific  purposes,  73 

recreation  grounds,  sites  for  schools  and  public  paries,  74 
corporations  and  their  successors,  77 
of  land,  92,  93 

effect  of  absence  of  reservations  in,  99 
of  restraining  clauses  in,  102 

CO-OPEEATIVE  ASSOCIATIONS, 
are  quasi-corporations,  23 
.some  are  true  corporations,  2.'i 
are  and  are  not  corporations,  72 

are  subject  to  statutory  provisions  as  to  acquiring  lands,  72 
divisions  of, 

1.  Friendly  Societies,  199 

2.  Building  and  allied  Societies,  200 

benefit  building  societies,  200 
co-operative  building  societies,  202 
land  societies,  202 
industrial  and  provident  societies,  203 

statutory  provisions  as  to  internal  disputes  of,  203,  n. 

in  case  of  fraud,  or  breach  of  trust,  the  ordinary  jurisdiction 
of  ordinary  Courts  remains,  203,  n.  (') 

CO-OWNERS, 

^are  not  special  agents  of  each  other,  9 
rights  and  liabilities  of,  how  determined,  9 
distinguished  from  coi-porations,  9 

COPYHOLDS, 

corporations  cannot  hold,  79 

CORPORATE  CAPACITIES, 
what  they  are,  50 

express  and  implied,  60 
are  only  those  expressly  or  imj)liedly  granted,  60,  94 — 97 
defict  of,  on  one  side,  may  not  necessarily  atlect  validity  of  trans- 
action, 157 
exercise  of,  by  corporation  itself,  637 
meetings,  general, 

when  to  be  held,  537 
extraordinary,  537,  538 
formalities,  538 
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CORPORATE  FUNDS.     Sec  lioiiotTon  FfXDs. 
liable  for  corporate  transactions,  4 
^^lleu  liable  for  applications  to  Parliament.     Sco  Pakliaiient. 

can  be  devoted  to  expenses  of  legal  proceedings.     Sec  Legal 

Peooeedings,  Co.sts. 
preliminary  expenses  chargeable  on.     See  PnoMOTEr^s. 
are  trnst  funds,  192,  B72 
Ultra  \'ires,  dissipation  of,  by  ofiicials, 

liability  of,  not  dischargotl  by  their  bankruptcy,  872 

survives    against    their    estate    al'tcr     their 
decease,  672 
or  properly,  improperly  alienated,  may  bo  recovered  at  suit  of  corpora- 
tion or  a  corporator,  710 

CORPORATE  OFFICES, 

corporators  can  be  compelled  to  undertake,  by  common  law,  77.^ 

and,  in  the  case  of  municipal  corporations,  by  statute,  775 

CORPORATE  POWERS, 
limits  of,  i 

CORPORATE  PROPERTY, 
pure  personalty,  3 
realty,  5 

acquisition  of  in  excess,  how  far  Ultra  Tires,  63 
pureliase  and  sale  of,  llj,  114 
surplus,  how  created,  114,  135 
may  be  alienated,  118 
lying  idle,  how  may  bo  utilized,  11.1,  13.' 
may  be  let  or  transferred  temporarily,  110,  136 
may  be  alienated,  how  far,  118,  136 
compared  with  business,  123 
til  be  hereafter  acquired  may  be  mortgaged,  23S 
property  of  municipal  corporations  must  bo  L-arefiilly  managed,  194 
restrictions  on  alienation  of  coi-poiatc  realty,  194 
mortgage  of,  held  bad,  but  debt  good,  22i) 
may  be  taken  by  eminent  domain,  465 — 7 
Ultra  Vires  dissipation  of,  by  officials, 

liability  o'',  not  discharged  bv  their  bankiuptcy,  ,".72 
survives  against  their  cjitate  when  deceased, 
572 
or  funds,  improperly  alienated,  may  be  recovered  at  suit  of  corporation 
or  a  corporator,  713 

CORPORATIONS.     Sec  PunLtc,  SEMi-runuc,  Mekcaxtile,  Ecole.sia.sti- 

OAL,  CllAlUTAllLE,  CoMiMEllCIAL,  SoLK,  SPECIAL,  RAILWAY,  TllUsT, 

Joint  Stock;  Companies,  (.H'Asi-Coiu'orwvno\s,  Liability  Com'- 
PANiEs,    Eminent     Do.main,    Privileged     Cor.PoiiATioN.s,    Co- 

OPEUATIVE  ASS0CIATI0S.S. 

definition  and  description  of,  1,  3 

are  abstractions,  2,  04 

essential  attributes  of,  2 

ordinary  capacities  and  incidents  of,  3 

limits  of  powers  of,  4 

common  seal,  an  incident  of  every  corporation,  5 

power  to  make  bye- laws,  an  incident  cif.  6 

locality  of,  6,  156 

Engli.sii  .and  United  States  Courts,  principles  of  as  to  localitv    S 

relation  of,  to  other  associations,  9 

varieties  of,  9 

are  legal  entities,  11 

divisions  of,  according  to  their  objects,  11 

who  are  corporations  sole,  11 

possessing  capital  or  joint-stock,  incidents  of,  1,) 

lay,  varieties  of,  12 

public  and  private  purposes,  distinction  between,  10 

privileged,  21 
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division  according  to  method  of  creation,  22 

1.  By  charter,  22 

2.  By  statute,  22 

3.  By  common  law,  23 

4.  By  prescription,  23 
how  created — 

hy  royal  prerogative,  25 
existing  1.  By  common  law,  25 

2.  By  prescription,  26 

3.  By  implication,  26 

4.  By  charter,  26 

may  he  both  "chartered"  and  "limited,"  27,  u.  (*) 

5.  By  Act  of  Parliament,  27 

i.  Companies  Acts,  1862  and  1867,  27 
ii.  Life  Assurance  Companies  Acts,  27 
iii.  Friendly,  &o. ,  Societies  Acts,  27 
iv.  Stannaries  Act,  1869 

The  above  statutes  do  not  give  compulsory  powers, 
28 
"constating  instruments,"  meaning  of,  30 
membership  in  31 

conditions  of,  31,  283 
privileges  and  duties  of,  31,  32 

as  to  municipal  bodies.     See  Municipal  Cokpoeations. 
as  to  charitable.     See  CaAniTABLE  Corpokations. 
as  to  Joint-stock  companies.     See  Joint-Stock  Companies. 
powers  of  corporations  over  members,  32 
meetings  of.     See  Meetings. 
agents  of.     See  Agents. 
have  only  such  powers  as  are  expressly  or  impliedly  given,  40,  52,  60, 

94—97,  122 
meanings  of  term  Ultra  Vires  in  reference  to,  44 
ordinary,  and  those  created  for  particular  purposes,  distinction  between, 

54—5 
application  of  doctrine  of  Ultra  Yires  to,  54 

non-commercial  corporations.     See  Non-Commeroial   Coepo- 

BATIONS. 

commercial.     See  Commeecial  Coepoeations. 

1.  Chartered,  56 

whether   free  from  trammels  of   Ultra  Vires — 
quxre,  56 

2.  Statutory,  56 

3.  Registered,  57,  58 
principles  of  Ultra  Vires  affecting,  60,  61 
may  acquire  pure  personalty,  62 

right  to  acquire  realty,  62 

how  affected  by  Statutes  of  Mortmain,  63 — 78 

may  have  licence  in  Mortmain,  64 
right  to  hold  freeholds,  65,  78 

leaseholds,  65—6,  78 
Mortmain  in  the  United  States,  66 
under  9  Geo.  II.  o.  36... 67 
may  invest  corporate  funds  in  land,  69 
powers  given  by  statutes  to  acquire  land,  69,  70 
fees  simple  of,  not  absolute,  74 
differ  from  individuals,  74,  75 
power  of,  to  alienate  land,  75—  78 
incidents  to  gifts  of  land  to,  77 
dealings  with  realty  by,  78 
effect  of  disabling  statutes  on,  78 
cannot  be  joint  tenants  in  Great  Britain,  79 
may  be  tenants  in  common,  79 
cannot  be  copyholders,  79 
may  be  tmstees — how  far,  79 
excepted  in  Statute  of  Wills,  79 
not  excepted  in  Wills  Act,  80 
dealings  by,  with  property  subject  to  trusts,  80 

what  corporations  are  subject  to  trusts,  80 

B.U.V.  3  o 


818  INDEX. 

CORPORATIONS— coniiwuec;. 

how  restrained  in  dealing  with  trust  property,  81 
kinds  of  alienation  by,  81.     See  Alienation. 
cannot  alienate  propria  motu,  82 
effect  of  Ultra  Vires  acquisition  of  property,  83 

doctrine  of  Ultra  Vires  does  not  prevent  property  passing  to  corpo- 
ration if  formally  transferred,  84 
can  only  acquire  personalty  if  authorized  to  do  so,  85 
transactions  otherwise  Ultra  Vires  may  be  supported  if  they — 

1.  Are  necessitated  by  special  circumstances,  86 

2.  Could  not  have  been  foreseen  and  anticipated,  86 

3.  Are  temporary,  86 

4.  Are  matters  of  management,  86 

can  acquire  realty  only  so  far  as  authorized,  90 
when  lands  may  be  acquire<l  by,  90,  91 
as  to  contracts  by,  when  applying  to  Parliament,  92 
nature  of  ownership  of  land  by, 

for  general  purposes,  92,  103 

wheu  acquired  compulsorily,  93 
effect  of  statutory  restriction  on  user,  94 

1.  As  regards  the  corporation,  94 

2.  the  grantor,  96 

where  rights  are  reserved,  96 — 101 
for  special  purposes,  101,  103 
for  specified  purposes,  102 — 103 
are  affected  by  principle  of  Ultra  Vires — 

whether  land  acquired  by  contract  or  compulsoril}',  104 
restrictions  on  lands  acquired  by,  by  whom  enforceable,  104 

for  what  purposes  enforced,  104 
presumably  acquire  only  easement  or  right  of  user  over  lands  taken 

compuloorily,  105 
accessory,  riglits  of,  over  lands  taken  for  specified  purposes,  106 
have  general  power  to  alienate  lands,  subject,  however,  to  qualificationa 

110 
right  of,  as  to  property  temporarily  idle,  115 
may  temporarily  let  off,  or  transfer,  property  lying  idle,  116 
may  sell  or  otherwise  utilise  surplus  property,  118 
rights  of  as  regards  superfluous  lands,  119 
business  or  enterprise  of,  122 — 183.     &^  Business. 
no  incidental  rights  arise  out  of  Ultra  Vires  transactions,  except  to  an 

account  for  benefits  received,  145 
not  liable  on  ground  of  estoppel  in  respect  of  Ultra  Vires  transactions 
145  ' 

cannot  employ  lands,  &c.,  acquired  for  specified  pui-posesin  furtherance 

of  other  purposes,  148 
may  engage  in  matters  not  primarily  contemplated,  how  far   149 
in  what  transactions  they  may  impliedly  en<m"B   150 
cannot  alienate  personal  or  legal  entity,  157 

principles  of  United  States  Courts,  161 
duties  of,  164 

impolitic  stipulations  entered  into  by,  binding,  170 
otherwise  if  unreasonulile  on  face  of  them,  170 
meaning  of  unreasonable,  170 
right  of,  to  arrange  with  debtors,  176 
conduct  of  business  by,  general  principles,  177 
internal  affairs  of.  Courts  will  not  interfere  in,  178 
management  and  government,  difference  between    179 
arrangements  of  with  offieials  and  workmen,  179  ' 


,,      ,-     ,      ,.       ,,,     -•, -I'es  acts,  jMOBj-e  ?  185 

incapable  ot  contracting  debts,  what  are,  206 

not   liable  for  goods  imrclui.ed  otherwise  than  hcndfidef^x  purposes 

of  corporation,  but  only  to  account,  209  i""io!.<=3 

formalities  as  to  membership  in.  effect  of  neglectino-  288   290—1 

may  retain  reserve  funds  necessary  to  meet  curreSt  outetauding  debts 

or  for  repairs  or  renewals  of  works,  plant,  &c    348         """"^  ''^"" 
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rights  and  liabilities  of  in  respect  of  promoters'  engagement^,  S.'iS — 383. 

See  Pkomoteks'  Engagements. 
legal  proceedings  by,  443 — 453.     Sec  Legal  Proceedings. 
principles  in  regard  to  applications  to  the  Supreme  Legislature  by,  401 
officials  are  agents  of,  not  of  the  members,  560 
not  bound  by  governing  bodies  exceeding  their  powers,  663 
not  bound  by  representations  as  to  its  position  by  shareholders  or  by 

law  agent,  584 
principles  as  to  direct  liability  of  in  respect  of  Ultra  Vires  engagements, 

638 — 640.     See  Engagements,  Ultha  Vires. 
liability  of  to  account  in  respect  of  invalid  engagements,  640—651. 

See  AcoouNT. 
actions  by,  745.     See  Actions. 
for  a  term,  may  acquire  fees  simple,  780 
will  be  deemed  unable  to  pay  their  debts,  when,  783,  n.  Q) 

CORPORATORS.    See  Members,  Shareholders. 
may  sue,  and  be  sued,  by  their  corporation,  2 
right  of,  to  attend  meetings,  33 
how  far  their  corporation  can  bind,  524 
transfer  of,  in  imperfect  amalgamation,  525 
are  not  agents  of  corporation,  560 
incur  no  liability  to  outsiders,  merely  by  anthorizing  Ultra  Vires 

engagements  with  them,  683 
liability  of,  to  their  corporation,  in  respect  of  Ultra  Vires  transactions, 

683 
liability  of,  if  parties  to  an  Ultra  Vires  tort,  683 

1.  When  they  act  as  private  members  they  are  personally  liable, 

683 

2.  When  they  act  as  being  their  corporation,  683 

(a)  when  personally  engaged  they  are  liable,  683 

(V)  when  they  merely  direct  the  act,  qucere,  683 

are  not  liable  for  Ultra  Vires  torts  not  the  necessary  result  of  the  act 

directed,  683 
liability  of,  to  account  for  benefits  received  in  respect  of  Ultra  Vires 

transactions,  683 
additional  liability  cannot  be  imposed    on,  by  corporation,    without 

specific  power  in  constating  instruments,  684 
when  a  single,  may  sue,  735.     See  Actions. 
actions  by,  against  governing  body,  745.     See  Actions. 
can  be  compelled,  by  common  law,  to  undertake  corporate  offices,  775 

COST-BOOK  MINING  COMPANIES, 

distinguished  from  corporations  and  partnerships,  11 
have  no  Implied  power  to  borrow,  215 
shares  of,  commonly  transferable,  313 

COSTS, 

of  parliamentary  agent,  when  corporation  not  liable  for,  366 
corporations  must  pay,  of  investment  of  purchase  money,  &c.,  of  lands 

taken  under  compulsory  powers,  366 — 7 
of  landowner's  opposition  to  bill  in  Parliament  when  coi^poration  may 

pay,  369 
solicitors  advising  Ultra  Vires  transactions  have  no  claim  for,  769 

but  corporation  must  account  for  benefits,  770 
necessary  legal  expenses  of  formation  when  corporation  must  pay,  770 
in  litigation  in  respect  of  Ultra  Vires  transactions  only  party  and  party 

costs  allowed,  771 
when  solicitor  and  client  costs  may  be  allowed,  771 
officials,  embarking  their  corporation  in  Ultra  Vires  transactions,  are 

liable  for  costs,  772 
when  officials  will  be  allowed  their  costs,  772 
qucere,  if  officials  can  be  made  defendants  to  charge  them  with  costs, 

773 

COUPONS, 

themselves  purporting  to  be  negotiable  will  be  so,  263 
will  be  negotiable  if  bonds  to  which  they  were  originally  attached  were 
so,  263 

3  o  2 
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can,  in  either  case,  be  detached  and  negotiated  separately  from  primary 

bond, 263 
when  detached,  are  independent  instruments,  enforceable  by  separate 

actions,  263 
are  not  discharged  or  destroyed  by  payment  or  cancellation  of  primary 

bond,  263 

COURTS,  INTERFEEENCE  OF.     See  Inteefekence  op  Coukts. 

COVENANTS, 

wiU  be  enforced  by  Courts  of  Equity,  102 

when  good  and  when  bad,  170 

not  to  oppose  applications  to  Parliament,  386 — 7 

CREDIT,  LETTER  OF, 

held  assignable,  free  from  equities,  254,  n.  (') 

CREDITORS, 

rights  of,  cannot  be  varied  without  their  assent,  245 

except  in  accordance  with  statutory  provisions,  245 

principle  of  novation  applied  to,  514,  517.     See  Novation. 

rights  of,   in  case  of  amalgamation,  526,  seq.,  785.     See  AMALGAMA- 
TION, Dissolution. 

cannot  be  compelled  to  accept  novation,  527,  536 

liability  of  dissentient  shareholders  to,  on  amalgamation  in  winding  up, 
533 

officials  are  not  trustees  for,  587 

absence  of  formality  may  be  set  up  by,  595 

barred  by  acquiescence  of  corporation,  how  far,  605 

lien  of  trustee,  takes  priority  of,  678 

actions  by,  748—9,  786—7 

simple  contract,   cannot  sue  to  restrain  company  from  dealing  with 
their  assets,  749 

power  of,  to  prevent  dissolution,  786 

in  winding  up  under  Companies  Act,  1862,  the  Court  is  to  have  regard 
to  wishes  of,  787 

CRIMES, 

liability  of  corporations  for,  441 

without  sealing,  541 
torts  against  the  public  are,  441 

liability  of  corporations  for  crimes  involving  intent,  441 
for  which  a  corporation  can  and  cannot  be  indicted,  441 
liability  of  corporations  for  acts  of  its  agents,  442 

CUSTOM.    See  Acquiescence,  Usage. 

CUSTOMERS, 

dealings  with,  by  corporations,  may  be  liberal,  175 

CUSTOM  HOUSE, 

may  be  erected  by  railway  company  upon  laud  acquired  compulsorily, 

CY-PRfiS, 

observance  of  formalities,  615,  616 

instances  where  held  valid,  615,  616 
verbal  contract  of  insurance,  inv.did,  616 

DAMAGES, 

corporations  in  United  States  amenable  for,  like  individuals,  417, 

in  Great  Britain,  not  liable  for,  produced  by  careful  and 

bond  Jide  exercise  of  powers,  460—465    481 
otherwise  in  United  States,  460—61 

''justmabL^'latn.^S  ""  ^'■"'=''^^"8^  authorized  by  statute  will  be 
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directors  may  be  liable  to  company  for,  occasioned  by  omission  of  for- 
malities, 594 

corporations,  when  liable,  ■will  be  so,  even  if  damages  be  leviable  on 
property  held  for  public  purposes  and  seizure  of  which  may  prevent 
its  carrying  out  its  objects,  702 

DE  BEEKS  COMPANY, 

litigation  in  connection  with,  130,  n.  ('") 

DEBENTURES, 

municipal,  bank  may  deal  in,  in  Canada,  125 

issued  by  company  in  excess  of  power,   conferred  no  prior  charge, 

but  holders  allowed  to  prove  in  winding  up,  229 
cannot  be  given  away  as  a  "  bonus  "  on  a  subscription  for  shares,  223, 

n.  (8) 
a  statement  in  a  prospectus  on  which  a  person  has  acted  may  entitle 

him  to,  233,  n.  {^) 
four  varieties  of — 

1.  Which  do  not  confer  a  charge,  and  are  no  more  than  ordinary 

bonds,  234 

2.  Which  contain  a  specific  charge,  234 

3.  Which  contain  a  floating  charge,  234 

4.  Which  contain  aa  assignment  and  are  in  fqpt  mortgages,  legal 

or  equitable,  234 
nature  and  efl'ect  of,  234 

meaning  of  "floating"  charge,  234 
"mortgage  debentures,"  234 
definition  of,  235,  236 
priority  of  holders  of,  235 

do  not  require  registration  under  Bills  of  Sale  Act,  1882. ,.235 
extent  of  charge  created  by,  depends  on  language  used,  235 
covering  deed  in  connection  with,  236 
issued  iu  a  series,  provisions  in,  authorising  a  proportion  of  the  holders 

_to  modify  the  security,  &c.,  245,  n.  (') 
resemble  mortgages,  253 

are  chases  in  action  and,  as  such,  are  primd  facie  not  negotiable,  253 
to  bearer,  253,  262 
when  they  are  negotiable,  253 

are  fully  negotiable  in  the  United  States,  253,  254,  and  n.  Q-) 
decisions  as  to  effect  of,  when  purporting  to  be  negotiable, 
in  equity,  254 
at  law,  257 
^    exact  import  of  negotiable,  260 
\^        first,  may  be  ordinary  deeds,  260 

secondly,  may  be  negotiable  as  against  the  corporation  only,  261 
\thirdly,  may  be  fully  negotiable  at  law  and  in  equity,  261 
when\|hey  may  be  issued, 

"  '  some  corporations  have  power,  262 
power  t&Jssue,  when  can  be  implied,  263 
MortgageNDebenture  Acts,  1865  and  1870.. .263,  n.  {}) 
not  yet  due,^ cannot  be  set  ofi'  against  calls,  312,  n.  ('^) 
holders  of  sometimes  members,  314 
sometimes  creditors,  314 

are  within  Joint  Stock  Companies  Arrangement  Act,  1870, 
as  td  variation  of  their  rights,  245,  n.  (») 
under  Companies  Clauses  Act,  1863. ..314 
debenture  stocks,  what  they  are,  314 
formalities  as  to.     See  Formalities, 
dividends  cannot  be  paid  by  issue  of,  346,  u.  (■') 
invalid,  assignee  of  without  notice,  allowed  an  enquiry  as  to  benefit 

derived  by  company  from  them,  542 
not  duly  registered,  directors  and  solicitors  not  allowed,  595 — 6 
informal,  valid  in  hands  of  transferee  for  value  without  notice,  603 

DEBENTURE  STOCK.    See  Shakes  and  Stock. 

holders  of,  legal  status  of,  under  Companies  Clauses  Act,  18G3...314 
issued  by  registered  companies  must  be  either  debentures,  pieference 
shares,  or  mere  money  bonds,  314 
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DEBTS.     Sec  Financial  Mattbks. 

corporations  in  United  States  may  take  own  stock  in  payment  of  or  as 

security  for,  134 
incurring,  205 — 9 
all  corporations  may  incur,  205 

overdrafts  are  debts,  not  loans,  208 

not  liable  for  property  not   acquired  loTUi  fide,  for  purposes  of 
corporation,  209 
discharge  of,  209,  210 

corporations  may  discharge,  in  any  way  most  convenient  to  them- 
selves, 209 
authority  of  directors  as  to,  578 
what  are  "  debts  "  as  to  which  securities  may  be  given,  226,  n.  (') 
corporations  ma}-  give  note,  bond,  or  mortgage  as  evidence  of,  231, 
251,  254—5,  260.     S(x   Borrowing,  Negotiable  Instruments, 
Securities. 
of  another,  corporations  cannot  assume,  269.    See  Suretyship. 
may  be  set  off,  in  payment  for  shares,  300 

against  future  calls,  300 
what  are  payable  before  profits  are  declared,  335,  344 
action  for,  maintainable  against  person  who  has  received  benefit  from 

informal  executed  contract,  551 
corporation  deemed  unable  to  pay  its,  when,  780,  n.  ('),  783,  n.  (') 

DEBTORS, 

corporations  may  make  all  ordinary  arrangements  with,  176 

DECEIT, 

action  or,  whether  maintainable  against  corporation,  427 

DECLARATION'S.    See  Ad.missions,  Dividends,  Representations. 

DEEDS, 

enrolment  of,  under  Mortmain  Act,  67 
of  partnership,  as  to  borrowing,  213 
mortgage  by  deposit  of,  valid,  227 

DEED  OF  SETTLEMENT.    Sec  Constating  Instruments. 
public  have  access  to,  561,  573,  and  n.  (') 

and  are  bound  to  notice,  561 
directors'  authority  limited  by,  573 

DE  FACTO  DIRECTORS, 

calls  made  by,  will  be  good,  304 

notice  to,  binds  the  corporation,  5S2 

conti'acts  made  by,  are  binding,  613 

policy  granted  by,  binding  on  corporation,  615 

statutory  provision  as  to,  615 

DEFECT  OF  AUTHORITY, 

of  selling  corporation  does  not  affect   validity  of  transaction,  156, 

n.  (•'),  157 
distinguished  from  defect  in  form,  268 
in  agent,  cured  by  acquiescence,  632 
induces  personal  liability,  658,  662—3,  667 

DEFENCES, 

Ultra  Vires  as  a  defence  to  contracts  by  corporations,  61,  139—143, 

145,  369,  652 
informalities  good  only  against  those  with  notice,  268,  561 
arising  from  want  of  power,  good  against  all,  268,  n.  (2) 
IVaud  as  a.     &<;  Fn.vuD. 

DEFENDANTS, 

proper,  to  actions  in  respect  of  proceedings  Ultra  Vires  in  primarv 
sense,  721  ^         ' 

the  corporation  itself  must  be  a  party,  721 

two  decisions  where  absence  of  corporation  was  excused,  721 
third  parties  directly  iiiterested,  722 
whether  olhciiils  ought  to  be  parties  qncerc,  723 
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DEFENDANTS— comiOTMec?. 

ttose  members  must  be  made,  who  have  approved  the  arrange- 
ments objected  to,  741 
all  parties  concerned  in  objecting  to  the  suit  must  appear  as,  744 
to  actions  by  or  on  behalf  of  the  public, 

Attorney-General  may  be  made,  if  he  refuses  to  be  plaintiff,  752 

DELEGATION, 

of  powers  by  corporation.   See  Teansfek,  Privileges,  Business  Con- 
ventions. 
of  quasi-legislative  powers  of  municipal  corporations,  is  Ultra  Vires, 

482,  n.  (') 
of  powers,  by  way  of  mortgage,  confers  no  right  to  exercise  powers  by 

mortgagee,  482,  n.  (^) 
of  authority  by  officials,  567 — 8,  584 
to  committees,  620,  621 

DEPOSIT  NOTE, 

held  assignable  free  from  equities,  254,  n.  P) 

dep6ts, 

right  to  take  land  for,  in  United  States,  149 

DEVISE, 

power  of  corporations  to  take  by,  79,  80 

DIRECTORS.    See  Agents,  Eohmalities,  Governing  Bodies,  Official 
Powers. 
are  agents  of  corporation,  not  of  members,  36,  560 
contract  by,  to  sell  all  the  vessels  of  a  steamship  company,  87 — 8,  566 
remuneration  of,  and  granting  of  pensions  to,  is  within  discretion  of 

corporation,  179 
mortgages  given  by,  226—8,  578 — 9 

have  only  some,  not  all  the  powers  of  their  corporation,  565 
have  impliedly  general  powers  of  management,  565 
are   sometimes  said  to   be   "  trustees "  for  benefit  of  all  the  share- 
holders, 570,  672 
are  merely  agents  and  nothing  more,  673 
must  not  favour  particular  shareholders,  570 
exact  status  of,  673,  575 

comparison  of  joint  stock  companies  and  private  partnerships, 

560,  573,  n.  (3) 

have  all  the  authorities  expressed  to  be  vested  in  them  by  constating 

instruments,  except  as  regards  parties  cognisant  of  limitations  or 

conditions  imposed  thereon,  560,  n.  (^),  574 

apparent   authority  may  be   limited   by  resolutions  of  members  and 

formalities  required  for  its  due  exercise,  574 
are  special-general  agents,  persons  dealing  with  must  examine  their 

powers,  560,  n.  (^),  574 
meaning  of  word  "  director,"  575 
instance  of  cy-pris  observance  of  formalities  by,  615 
Ultra  Vires  proceedings,  and  informal  acts  of,  acquiescence  in,  628 
notice  as  to  proceedings  of,  when  persons  will  be  deemed  to  have,  630. 
See  Notice. 
I.  Powers, 
express,  depend  on  constating  instruments,  575 

provisions  as  to  in  Companies  Clauses  Act,  1845,  575 
Companies  Act,  1862,  contains  no  provisions  respecting,  576 
implied,  (as)  Management. 

powers  must  be  exercised  with  reasonable  skill  and  care, 

576 
contracts,  to  be  valid,  must  not  be  unreasonable,  576 
powers  must  be  exercised  fairly  and  properly,  577 
parties  dealing  with  directors  must  not  be  parties  to  im- 
proper exercise  of  powers,  577 
no  part  of  the  duty  of  shareholders  to  look  into  manage- 
ment of  business,  577 
to  borrow,  578—9 
to  give  securities,  579 
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I.  Powers — continued. 
implied,  (J)  Enterprise. 

none  can  be  engaged  in  if — 

1.  It  is  outside  scope  of  corporate  enterprise  or  its  inci- 

dental matters,  577 

2.  Beyond  authority  delegated  by  constating  instruments, 

or  competent  resolutions  of  corporators,  577 
except  in — 

3.  Special  circumstances  where  good  management  necessi- 

tates and  therefore  excuses  acts  otherwise  improper, 
577 

(c)  J?inancial  Matters, 

may  bind  corporation  by  an  arrangement  not  absolutely 
unreasonable  nor  involving  Ultra  Vires  acts,  678 

issue  of  "  company  note  "  by,  578 

may  borrow,  unless  expressly  restrained,  if  corporation 
has  power  to  do  so,  578 

may  give  security,  579 

(d)  Capital, 

power  to  vary  must  be  express,  579 

to  make  calls  must  be  given  by  constating  instru- 
ments or  resolution  of  corporators,  580 
to  cancel  or  forfeit  shares  must  be  express,  580,  581 
accepting   a   surrender  may   be  justified   by  powers   of 

management,  580 
may  rescind  invalid  agreement,  581 
whether  they  may  issue  paid  up  shares,  qucere,  582 
(«)  Legal  Proceedings, 

not  liable,  who  paid  out  of  corporate  funds,  costs  of  suit 
against  the  manager  to  which  corporation  was  not  a 
party,  451,  n.  [^) 
may  not  pay,  out  of  corporate  funds,  costs  of  winding-up 
petition    presented    by    them    individually    and   dis- 
missed, 452,  n.  (-) 
may  institute,    carry   on,    or    defend    all    such    as    are 
necessary  to  protect  corporate  property,  franchises,  or 
rights,  582 
notice  to,   knowledge  of,   and  admissions  by,  acting  as 
such,  bind  their  corporation,  582 — 3 

this  holds  in  the  case  of  acting,  or  de  facto 
directors,  582 
( / )  Delegation  of  authority, 

may  not  delegate  authority  which  it  is  intended  they 

shall  exercise  personally,  567—8,  5S4 
cannot  authorise  manager  to  buy  company's  own  shares, 

684 
cases  where  delegation  is  allowable,  568 
investigation  committees,  568 
executive,  621 
(g)  Exercise  of  powera  in  good  faith, 

powers  can  be  used  only  strictly  for  purposes  for  which 

created,  585 
must  be  exorcised  for  general  benefit  and  not  to  further 
private  interests,  686 
II.  Fiduciiiry  position  of, 

may  not,  without  full  disclosure  of  tlicir  interest,  obtain  advan- 
tages from,  or  at  expense  of,  their  corporation,  586 
must  lucouiit  for  prolits  improperly  made,  586 — 7 
lire  not  trustees  for  corporalo  ert'ditors,  58" 

Companies  Aot,  1862,  jirovides  ngainst  fraudulent  preference,  588 
iigreenients  by  whicli  divoctors'  profit  only  voidable,  not  void,  588 
not  c-\'i>n  voidable  if, 

1.  Full  disclosure  has  been  made,  588 

2.  Odicial   has   acted   60,11!  fide   for  his   own   protection 

against  expense  incurred  for  corporation,  688 

3.  It  has  been  affirmed  hy  conduct  of  corporation,  638 
sale  to  and  purchase  by  creditors,  some  of  them  directors,  of 

bankrupt  company's  property,  valid,  588 
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III.  Eesponsibility  for  due  exercise  of  powers. 

(a)  in  connection  with  their  fiduciary  position,  589 
(i)  in  ordinary  course  of  proceedings  as  agents,  589 
liability  for  negligence,  589,  671 
it  must  he  such  as  would  make  them  liable  in  an  action, 

590 
mere  imprudence  is  not  such,  590 
nor  want  of  judgment,  590 

seldom  liable  if  they  act  to  the  best  of  their  judgment,  591 
skill  required  will  be  estimated   by  comparison  with 

judgment  of  ordinary  business  men,  591 
notice  to,  582 — 3.     See  Notice. 

knowledge  of  company's  hooks  which  they  do  not,  in 
fact,  possess,  not  to  be  imputed  to,  596,  n.  (") 
IV.  Rights  of, 

to  be  indemnified,  588,  676 — 7 
as  regards  torts,  when,  676 
to  lien  for  expenses  or  advances,  647,  678—9.     See  Lien. 
to  contribution,  679 — 681.     See  Contribution. 
to  rank  as  creditors,  588,  n.  (') 
v.  Liability  of, 

for  contracts,  659—668 

in  connection  with  negotiable  instruments,  660 

to  repay  loans  on  mortgage  debentures  when  borrowing,  powers 

of  corporation  were  exhausted,  667 
misrepresentation  of  own  authority,  662 

of  corporate  powers,  665 
for  torts,  fi'auds,  668—670 
for  negligence,  572,  589,  671 
as  trustees, 

have  been  held  to  be  express,  672 

cannot  plead  Statute  of  Limitations  if  parties  to  Ultra 

Vires  transactions,  672 
liability  not  discharged  by  bankruptcy,  672 

survives  against  estate  of  deceased  official,  672 
bound  to  elfectuate  a  suggested  trust,  682 
for  mortgages  not  registered,  595,  n.  (^) 
for  ignorance  of  law,  674 
for  Ultra  Vires  transactions,  675 
for  violation  of  charter,  676 
for  fraud,  at  suit  of  a  corporator,  746 
as  to  formalities.     See  Fokmalities. 

DIKECTORS  DE  FACTO.     See  De  Facto  Dieeotoes. 

DISCOUNT, 

debentures  may  Ije  issued  at  a,  223,  297 
registered  companies  cannot  issue  shares  at  a,  297 
companies  under  Companies  Clauses  Act,  1863,  may  do  so,  297 
in  United  States  governing  body  may  issue  shares  at  a,  under  general 
powers,  297 

DISCOUNT  COMPANIES, 

may  make  and  issue  negotiable  instruments,  247 
may  keep  reserve  fund,  348 

DISCRETION, 

of  "public"  corporations  as  to  acquisition  of  land,  91 

of  corporations  generally  in  exercise  of  privileges,  474 — 6 

of  public  corporations,  476 — 481 

of  courts  where  public  are  concerned,  477 

of  majority  in  internal  affairs,  724 — 9 

DISFRANCHISEMENT, 

of  members,  power  of  corporations  as  to,  32 
power  of,  must  be  properly  exercised,  739 
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DISPUTES, 

compromise  of,  by  corporations, 
(a)  generally,  169, 170 
(J)  relating  to  shares,  317,  318 

there  must  be  an  honest  substantial  dispute,  318,  319 
by  officials,  569,  570 

(as)  as  to  ordinary  matters,  569 
(b)  as  to  shares,  570 
when  Courts  will  interfere  in,  729,  734 

DISSOLUTION, 

may  be  brought  about  in  various  ways,  2,  3 
modes  of,  774—784 

corporations  other  than  registered  companies, 
First.     Voluntfry, 

1.  From  death  of  all  the  members  or  total  loss  of  an  integral 

part,  775 
power  of  members  to  allow  a  corporation  to  die  out, 

775 
mercantile  corporations  may  do  so,  776 

2.  Surrender  of  charter,  776 

majority  of  members  acting  bond  fide  may  surrender, 
776 

3.  In  pursuance  of  special  statute,  777 

4.  Under  Winding-up  Acts,  777 
Secondly.     Involuntary, 

1.  By  direct  action  of  the  Crown,  777 

Crown  or  State  may  revoke  the  charter,  778 
method  of  procedure  by  scire  facias,  779 
or  by  jtto  warranto,  779 

2.  By  lapse  of  time  in  case  of  corporations  created  for  a 

term,  780 

3.  In  pursuance  of  special  statute,  780 

4.  Under  Winding-up  Acts,  780 
registered  companies,  780 — 782 

First.     Procedure, 

(a.)  Winding-up  "by  the  Court,"  780 

Ultra  Vires  transactions  no  ground  for,  781 
nor  mere  irregularities  in  management,  781 
[b.)  "Altogether voluntarily,"  782 
(c.)  "  Voluntary  under  supervision  of  the  Court,"  782 
Secondly.     Under  Companies  Act,  1862, 

Act  applies — to  foreign  companies  having  a  branch  office  in 
England,  and  British  subjects  or  residents  in  England  as 
members,  782 
as  to  purely  foreign  companies,  782,  n.  (*) 
to  unregistered  companies,  783 
what  companies  are  Avithin  the  Act,  783 
railway  companies  are  expressly  excluded,  784 
position  of  corporatiirs, 

power  of,  to  dissolve,  784 
position  of  creditors, 

power  of,  to  prevent  dissolution,  786 
effect  of, 

First.     Winding-up,  787 

effect  of  insolvency,  788 

commercial  insolvency,  what  is,  788 
contracts,  how  affected,  788,  789 

which  will  be  rescinded  by  winding-up,  789 
which  will  continue,  789 
rescission  of,  in  winding  up,  790 
Secondly.     Dissolution, 

meaning  of  term,  790 
position  of  matters,  after,  791 
effect  of,  as  regards  the  corporate  property, 
personalty,  791 
realty,  792 
in  the  United  States,  792 

DISTRIBUTION  OF  ASSETS  IN  LIQUIDATION.    Sec  Assets. 
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DIVIDENDS.    See  Psoftts. 

acceptance  of,  by  executors  wiU  not  alone  fix  them  with  personal 

liability,  294—5 
ou  preference  shares,  generally  payable  out  of  future  profits,  309 

only  payable  out  of  profits,  310,  350 
cannot  be  paid  out  of  capital,  345 
interest  on  shares  is  in  fact  dividend,  345 
liability  of  ofiicials  paying,  when  not  earned,  345,  n.  (^). 
must  be  paid  in  money,  in  absence  of  special  power,  346 
cannot  be  paid  by  issue  of  debentures,  346,  n.  (*). 

or  in  shares,  346 — 7 
must  be  periodically  and  duly  distributed,  347 — 9,  705 
actual  declaration  and  payment  of,  are  matters  of  internal  government 

and  regulation,  348,  349 
corporations  have  full  power  to  say  whether  there  shall  or  shall  not  be, 

349 
the  Courts,  in  the  absence  of  fraud,  will  generally  refuse  to  interfere 

with  regard  to,  349 
shareholder  has  no  legal  title,  or  equitable  right  to,  until  declared,  349 
right  of  shareholder  to  sue  for,  when  declared,  is  an  individual  right,  349 
the  Courts  wiU  interfere  if  declaration  of,  be  fraudulent  to  particular 
shareholders,  350 

liability  of  persons  receiving  improper,  350 
improperly  paid,  when  unearned,  may  be  recovered  from  ofiSoials  by 

liquidator  of  company  under  Companies  Act,  1862,  351 
the  corporation  itself,  or   shareholders  using  its  name,    may,    while 
company  is  stOl    a  going  concern,  sue  officials  for  dividends  im- 
properly paid,  who  will  be  liable  to  repay  them  with  interest,  351 
improperly  paid,  whether  recoverable  from  shareholders  receiving  them, 
351 

DIVISION, 

of  corporations,  according  to  objects,  11 

to  method  of  creation,  22 

DOMICILE  OF  CORPORATIONS, 
principles  as  to,  6 — 8 

DRAFTS.    See  Negotiable  Instbtjmekts. 

DUTIES, 

in  connection  with  a  corporation's  business  or  enterprise,  164 — 169 
mercantile  corporations  are  under  no  duty  to  carry  ou  their  enter- 
prise, 164 
semi-public  corporations  may  carry  on  or  abandon  their  enterprise, 
except  where  public  rights  are  concerned,  164 
privileged  corporations  are  strictly  subjected  to  duties  imposed  by 
statute,  165 
statutory,  to  private  persons,  165 
to  the  public,  165 

effect  of  such  duties, 

as  regards  the  public,  165 
as  regards  the  corporation,  166 
of  public  corporations,  principles  as  to,  166,  167 
statutory,  cannot  be  waived,  before  breach,  168 
of  directors.     See  Dikeotoks. 
of  governing  bodies.     See  Goteening  Bodies. 
of  officials.    See  Officials. 


EASEMENT, 

railway  company  cannot  grant  over  its  land,  97,  n.  ('). 

acquired  by  corporations,  94 

presumption  as  to,  over  land  acquired  compulsorily,  105 

cannot  be  acquired  by  prescription  againist  a  corporation  unable  to 

alienate,  113 
must  be  used  only  for  purposes  for  which  acquired,  148 
no  more  than  an,  is  acquired  by  private  corporations  in  United  States 

over  lands  taken  compulsorily,  478  .  ' 
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EAST  INDIA  COMPANY, 

created  for  a  limited  period,  2,  4,  n.  (') 
power  of,  to  negotiate  paper,  249 

ECCLESIASTICAL  COMMISSIONERS, 

acquisition,  control,  and  alienation  of  property  by,  70 
take  the  place  of  church  building  commissioners,  71 

ECCLESIASTICAL  COEPORATIONS, 
varieties  of,  12 
rights  of,  to  acquire  land,  70 
how  affected  by  Mortmain  Acts,  70 
statutes  affecting  the  Church  of  England,  70 
exchange  of  glebe  lands,  70 
acquisition  of  tithes,  70 
gifts  to  Queen  Anne's  Bounty,  70 
redemption  of  land  tax,  70 
Church  Building  and  Extension  Acts,  70 
conveyance  and  devise  of  lands  for  church  purposes,  71 
disabling  statutes  as  to  leases  relating  to,  78 
how  far  trust  corporations,  80 

charitable  and  fiduciary,  80 
how  restrained  as  to  trust  property,  81 
peculiar  relation  of,  to  colleges,  &c.,  81 
their  members,  rights,  duties,  and  obligations  of,  81 
doctiine  of  Ultra  Vires  applied  to,  186 
a  visitor  incident  to  them,  185 

powers  of  visitor,  185 
jurisdiction  of  Courts  over,  185 

over  visitor,  185 

when  a  trust  exists,  185 
have  only  limited  and  special  rights,  186 

ELEEMOSYNARY  CORPORATIONS, 
what  are,  12 
description  of,  three  groups,  186 

meaning  of  a  charity,  186 
powers  of  visitor  of,  186 
how  affected  by  a  trust,  186 
examples  of  charities,  187 
general  principles  as  to,  187 

intention  of  founders,  187 
powers  of,  depend  upon  constating  instruments,  187 
what  proceedings  of  are  Ultra  Vires,  188 
departure  from  founder's  wishes,  how  far  permitted,  188 
examples  of  invalid  contracts  by,  188 
powers  of  Charity  Commissioners,  1S8 
incorporation  of  a  charity  by  Charity  Commissioners,  189 
jurisdiction  of  Courts  over  religious  disputes,  189 

in  United  States  and  the  Colonies,  190,  and  notes 

EMINENT  DOMAIN, 

explanation  of  term,  21 

purposes  in  respect  of  which  it  may  be  exercised,  21 
enumeration  of  "public"  purposes,  21,  ii.  (') 
example  of  exercise  of,  149 

as  affecting  property,  rights  or  constitution  of  corporations,  392 
exact  legal  meaning  of  the  doctrine,  466 
limitations  to  the  exercise  of — 

1.  It  must  be  for  "  public  benefit,"  466 

2.  Compensation  must  be  made,  392,  466 

3.  Only  cintain  rights  of  property  and  contract  may  be  compul- 

sorily  appropriated,  466 
what  is  a  "public  use"  in  regard  to,  21,  22,  466 
what  property  may  be  taken,  467 

contracts  and  riglits  conferred  by  charter  must  be  strictly  preserved  467 
public  mills,  467  ' 

Flowage  Acts,  467 
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EMINENT  BOUAm— continued. 

right  to  exercise,  will  be  as  strictly  scrutinised  in  the  case  of  municipal 

as  of  other  corporations,  478 
extent,  nature  and  incidents  of,  not  affected  by  legal  position  of  party 
possessing  the  capacity  of,  whether  a  State  Government,  a  corpo- 
ration, or  a  private  peiTson,  478 
lands  taken  under,  by  public  companies,  become  their  unqualified 
property,  479 

private  Corporations  only  acquire  an  easement,  478 

EMPLOYERS'  LIABILITY  ACTS, 
in  Great  Britain,  169 
in  United  States,  169 

ENGAGEMENTS  OR  TRANSACTIONS  ULTRA  VIRES.    See  AocotrxT 
Tkansaotions. 
invalid  engagements  generally,  637 

1.  Executory,  638 

2.  with  persons  legally  incompetent,  638 

3.  Informal,  638 

of  corporations  most  nearly  resemble  those  of  infants,  638 
direct  liability  of  corporations  for 
Fii-st.     Executory,  638 
Secondly.     Partly  executed,  638 — 9 
jirinciples  as  to  position  of  corporations  in  respect  of,  639,  640 
liability  of  corporations  to  account  in  respect  of,  640.     See  Account. 
position  of  parties  entering  into,  with  corporations,  652 

defence  of  Ultra  Vires  available  to  either  party,  652 
as  to  specific  performance  when  engagement  is  executory,  652 

executed,  653 
difference  between  a  corporation  and  an  ordinary  person  in  respect  of, 
653 
assets  of  corporations  considered  as  tnist  funds,  654 
cases  where  persons  are  bound  in  respect  of,  655 

individual  who  has  obtained  money  or  property  from  a  corpora- 
tion by  an,  must  carry  out  his  bargain,  655 
corporation  discounting  paper  without  power  may  recover  the 
money,  655 
ordinary  person  failing  to  carry  out,  with  corporation  must  account  for 

benefits  received,  656 
actions  in  respect  of,  712,  seq.     See  Actions. 

ENROLMENT.    See  Deeds. 

ENTERPRISE.    See  Bttsiness. 

EQUITABLE  ASSIGNEES, 

persons  who  made  advances  to  enable  a  railway  company  to  pay  for 
land,  &o.,  considered  to  be,  of  the  original  debtors,  647 

EQUITABLE  OWNERS.     See  Gestois  que  Trustent. 
may  sue  to  restrain  Ultra  Vires  proceedings,  715 — 16 

EQUITIES, 

of  grantor  of  lands,  99,  100,  109 

EQUITY.    See  Suit  m  Equity. 

LSTOPPEL, 

liabUityof  corporations  on  ground  of,  in  respect  of  Ultra  Vires  trans- 
actions, 145 

when  restricted  as  to  borrowing,  221,  n.  (') 

as  to  acts  of  promoters,  369 

from  setting  up  their  own  misdeeds,  510 

by  use  and  enjoyment,  553 

filing  a  biU  to  enforce  an  informal  contract,  553 
suing  at  law  to  judgment,  553 
admission  on  record,  654 
acquiescence,  a  bar  to  creditors,  605 

in  respect  of  acts  of  de  facto  officials,  614 
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ESTOPPEL— coMi!m«e<Z. 

of  member,  by  acquiescence  or  otherwise,  in  Ultra  Vires  amalgamation, 
523 
of  stockholder  as  to  informal  issue  of  bonds,  605 — 6 
and  ratification  distinguished,  624 

ETON, 

college  of,  excepted  from  9  Geo.  II.  c.  36... 67 

EUROPEAN  AND  ALBERT  ARBITRATION, 
principles  laid  down  in,  as  to  novation,  529 

EYIDENCE, 

must  be  clear,  that  proceedings  about  to  be  instituted  by  corporations 

are  requisite  for  their  undertaking,  474 
requirements  as  to,  how  far  imperative  formalities,  607 
minutes  of  meetings,  kept  and  signed  by  chairman  or  other  official, 

admissible  in,  without  further  proof,  621 
of  intention  to  acquiesce,  necessary  to  fix  person  with  liability,  627 
presumption  that  agent  contracting  for  foreign  principal  is  primarily 

liable,  now  mainly  question  of,  658 
extraneous,  may  be   admitted  to  show  true   character   of  negotialile 

instrument,  and  whether  principal,  or  agent,  or  both  are  liable,  661 

EXECUTED  AND  EXECUTORY  CONTRACTS, 
doctrine  of  Ultra  Vires  in  respect  of,  637 
which  are  Ultra  Vires  cannot  as  such  be  enforced  against  a  corporation, 

638,  693 
judgment  for  specific  performance  in  respect  of  Ultra  Vires  engagement 

which  is  executory,  cannot  be  obtained  by  a  corporation,  652 
difference  between  executed  and  executory'  Ultra  Vires  engagements, 

693 
no  diflereuce  between,   with  respect  to    actions,    or  to  rights  and 

liabilities  arising  directly  upon  them,  694 
Ultra  Vires  transactions  wliich  have  been  "  completed"  are  binding  as 

between  the  parties,  696 
when  is  a  transaction  completed,  697 
Illustrations — 

1.  Cases  of  compromise  where  there  is  a  substantial  question 

whether  or  not  the  transaction  is  Ultra  Vires,  698 
If  there  is  no  such  question,  then  a  compromise, 
even  in  an   action  and  followed  by  a  couscnt 
judgment  will  be  invalid,  698 

2.  Judgments  obtained  upon  Ultra  Vires  transactions,  698 

3.  When  the  transaction  is  altogether  over  far  all  purposes, 

698 

4.  "When  the  matter  is  comj)!cted  on  hoth  sides  so  that  each 

Ms  done  all  it  had  agreed  to  do,  698 

5.  When  it  is  not  possible  to  restore  the  parties  to  their 

original positinn,  700 

6.  When  all  the  Ultra  Vires  incide)its  of  a  transaction  are 

over,  701 

EXECUTION, 

issue  of,  against  property  of  public  corporations,  112,  and  u.  («) 
rolling  stock  cannot  be  taken  iu,  289 

EXECUTORS  AND  ADMINISTRATORS, 

not  personally  liable  iu  respect  of  shai-es,  294 

may  become  so  by  personal  dealings,  295 

but  ncceptance  of  dividends  will  not  alone  sufiice,  294—5 

will  become  so  by  acceptance  of  new  shares,  295 

EXHIBITION, 

railway  company  may  not  contribute  towards  expenses  of,  182 

EXPULSION.    See  Disfranchisement. 

EXTENSION  OF  BUSINESS.     See  Business. 

examples  of  Ultra  Vires,  140—1,  146—7,  150—1    153 4 

cxamjjles  of  allowable,  142,  151 — 4  ' 
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FAILURE  OF  CONSIDEKATION.    See  Consideration. 

FALSE  IMPRISONMENT.     See  Torts. 
corporation,  when  liable  for,  420 

FEES  SIMPLE.    See  Realty. 

corporations  within  old  Mortmain  Acts  cannot  take,  65 
of  corporations,  not  absolute,  74 

but  corporations  can  convey  them  in  fee-simple  absolute,  75 

subject  to  reverter  to  grantor,  77 

are  granted  to   "corporations  and  their  successors,''  not  to 

"them  and  their  heirs,"  77 
may  be  made  absolute  by  apt  language  in  the  conveyance,  78 
right  of  corporations  to  alienate,  78 

FEES  TAIL, 

right  of  corporation  to  hold,  65 
how  affected  by  Mortmain  Acts,  65 

FERRY  COMPANY, 

temporarily  letting  one  of  its  boats,  136 

FICTITIOUS  SUITS,  719 

FIDUCIARY  POSITION.     See  A&ents,  Directors,  Governing  Bodies, 
Officials. 

FINANCIAL  COMPANIES, 

power  to  issue  negotiable  instruments  necessary  incident  of,  247 — 8 

FINANCIAL  MATTERS.    See  Capital,   Directors,  Dividends,  Nego- 
tiable Instruments,  Profits,  Mortgages,  Shares  and  Stocks, 
Securities. 
I.  Ordinary  monetary  arrangements,  204 
corporations  may  adopt,-  204 
may  incur  "petty  cash  expenses,"  204 
may  invest  surplus  funds,  204 
may  open  and  overdraw  banking  accounts,  205 
discharge  of  monetary  liabilities  by,  when  allowable,  205 
II.  Debts, 

incuning,  205  ' 

from  day  to  day,  205 

daily  expenses  on  credit,  206 

corporations  may  sue  and  be  sued  in  regard  to,  206 

purchase  of  necessary  articles,  206 

corporations  may  trade  on  credit,  206 

effect  of  provisions  restricting  amount  of  indebtedness 
which  municipal  corporation  can  incur,  206,  n.  ('') 
running  into  debt  and  borrowing,  distinction  between,  207 
five  operations  which  equally  end  in  debts,  207 
power  to  trade  on  credit  does  not  authorise 

1.  Borrowing,  207 

2.  Issue  of  bills,  &o.,  207,  251 

e  cept  in  United  States,  251 
but  does  authorise 

3.  Overdrawing,  207 
distinction  between  these,'  207 

wnen  incurred  under  suspicious  circumstances,  208 
purchase  of  goods,  &c.,  in  excess,  209 
discharge  of,  209 

powers  of  corporations  as  to,  10'^ 

fraudulent  preference,  210 
III.  Borrowing, 

express  powers  of,  210 

when  they  may  be  exercised,  211 
statutory  powers  of,  211 

formalities  ot,  212 

re-borrowing,  212 
implied  powers  of,  212 
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FINANCIAL  MATTERS— continued. 

III.  Borrowing,  implied  powers  of — continued, 

1.  Possessed  by  partnerships,  212 

difference  between  increasing  share  capital  and  borrowing, 

212 
when  partnerships  liable  for  borrowed  money,  213 
effect  of  implied  power  to  borrow,  214 
power  must  be  used  for  proper  purposes,  214 

2.  Possessed  by  unincorporated  joint-stock  companies,  214 

colliery  company,  214 

bank,  214 

firm  of  merchants,  215 

trade  partnerships  generally,  215 
not  possessed  by  a  cost-book  mining  company,  215 
an  ordinary  mining  company,  215 
a  firm  of  farmers,  215 
a  firm  of  attorneys,  215 
a  partnersliip  "  iu  participation,''  215 

3.  Possessed  by  corporations  generally,  215 

when  the  power  impliedly  exists,  215 
first,  from  the  purposes,  215 

trading  and  financial  corporations,  215 
secondly,   in   cases    of   absolute    necessity,   semble, 
216 

judgment  of  Malins,  V.-C,  whether  cor- 
rect, qiuere,  217 
mercantile,  if  not  all  commercial,  corporations,  have 

implied  power  by  reference  to  their  business,  217 
but  such  a  power  has  been  denied  to 
a  mining  company, 
a  manufacturing  company, 
an  insurance  society, 
a  river  navigation  company, 
a  steam  navigation  company, 
a  telegraph  company, 
a  railway  company, 
a  building  society,  218 
mortgage  by  mercantile  corporation,  213 
implied  power  to  borrow  may  be  conferred  by  powers 

of  management,  219 
no  implied  power  if  borrowing  be  forbidden,  220 
express  power  to  borrow  negatives  Implied  powei", 

221 
eflfect  of  borrowing  in  excess  of  powers,  221 
restriction  on  amoimt,  221,  n.  (-) 
powers  of  borrowing  of  public,  semi-pubUc,  and  non- commercial 

corporations,  222,  223 
mode  of  boiTowing,  223 

restriction  on  amount,  223 

re-borrowing,  223 
at  a  discount,  223 
rate  of  interest,  224 
when  improper  secm-ities  are  given,  224 
improper  securities,  themselves  void,  do  not  avoid  the 

loan,  224 
at  a  discount  in  the  United  States,  224,  225 
powers  of  directors  as  to,  57S — 9.     See  Directors. 
questions  of,  in  respect  of  transactions  Ultra  Vires  in  secondary 
sense,  708 

FLOWAGE  ACTS 

in  the  United  States,  22,  n.,  467 

FOLLOWING 

assets,  doctrine  of,  648 

where  lien  exists,  679 
advances,  768 

Bubrosation,  645,  647,  768 
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FOEEIGN  CORPORATIONS 

may  sue  and  be  sued  in  English  courts,  6 

otherwise  in  United  States,  6,  7 
may  avail  themselves  of  Companies  Act,  1862,  as  to  winding  up,  633 

FOREIGN  LEGISLATURES, 
applications  to,  414 

FORESTALLING 

of  the  markets.  Ultra  Vires,  511 

FORFEITURE 

of  charter  for  ahuse  of  franchises,  4,  777 — 780 
of  shares, 

power  to  forfeit  must  be  express,  319,  S20,  n.  ('),  322 
cannot  be  raised  by  implication,  319 
similar  rules  in  the  United  States,  319,  320 
power  is  stricti  juris, 

is  intended  to  secure  payment  of  calls,  320 

cannot  be  employed  as  a  means  of  punishment,  321 

or  to  assist  members  wishing  to  leave  the  corporation, 

321 
formalities  must  be  strictly  observed,  321,  608 
notice  necessary,  608 
to  be  valid,  for  non-payment  of  calls,  the 

call  must  be  1.  Regularly  made  by  a  board  of  directors 

2.  Who  had  been  duly  elected 
shares  miist  3.  Have  been  duly  declared  to  be  forfeited  by  a 
board  of  directors 
4.  Who  had  been  duly  elected,  321 
informal,  may  be  accepted  by  the  opposite  party  who  can  waive  the 
informality,  if  the  forfeiture  is  real  and  lonA  fide,  and  defective  in  a 
directory  formality  merely,  321,  322 
invalid,  may  be  subsequently  confirmed  by  acquiescence,  express  or 

tacit,  of  the  company,  322 
collusive,  may  be  afiirmed,  322 

Ultra  Vires  in  secondary  sense,  may  be  perhaps  confirmed  by  know- 
ledge and  acquiescence  of  all  the  members,  322 
example,  contra,  322 
of  shares,  and  cancellation,  difierence  between,  322 
not  a  destruction  of  shares,  330 
what  notice  is  necessary  or  sufiicient  for,  608,  and  note  (''). 

FORMALITIES, 

waived  by  acquiescence,  33,  595,  n.  ['),  605,  606,  613 
essential,  want  of,  cannot  be  ratified,  627 
imposed  by  modem  Mortmain  Acts,  67 
under  9  Geo.  IL,  c.  36...67 
with  regard  to  borrowing,  212 
to  securities,  239 
to  negotiable  instruments,  268 
effect  of  neglect  of,  as  to  membership  of  corporations,  288,  290,  291 
in  respect  to  forfeiture  of  shares,  may  be  acquiesced  in  by  corporations, 
321,  322 
to  user  of  privileges,  468,  488 

must  be  strictly  observed  when  imposed  by  statute,  468,  488 
requisite  for  exercise  of  powers  by  a  corporation  will  be  determined  by 

constating  instruments,  538 
sealing  the  only  formality  imposed  by  Common  Law,  538 
are  for  the  protection  of  parties  contracting  with  corporations,  554,  593 
which  are  required  for  due  exercise  of  directors'  authority,  574 
various  kinds, 

discretionary,  593 

may  be  adopted  or  omitted,  594 
directory,  nature  of,  61,  288,  594 

distinguished  from  discretionary,  694 
corporation  can  compel  agents  to  make  use  of,  594 
not  absolutely  essential,  288,  594 
concerning  contracts  with  corporations,  594,  599 
acts  other  than  contracts  by  corporations,  594,  601 
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'EO'RM.ALlTlES—contirmed.  ■ 
various  kinds — continued. 
directory — contijiued. 

want  of,  distinguislied  from  acts  Ultra  Vires  m  proper 

sense,  594 
persons  bound  to  see  to,  595 
director,  auditor,  595 
solicitor,  596 
persons  not  so  bound,  596,  598 

banker,  mortgagee,  auditor,  surveyor,  596 
persons  who  can  be  reasonably  presumed  to  know  whether 
or  not  a  foimality  is  observed,bound  to  see  it  is  done,  5  97 
affecting  private  members,  597 

transferor  of  shares,  597 
person  cognisant  of  want  of  a  formality  eannot  avail  him- 

of  such  want,  598 
and  power  distinguished,  598,  n.  (') 
effect  of  non-observance  of,  599 
examples  of  contracts,  599 

1.  At  Law,  599 

2.  In  E(iuity,  600 
transactions  other  than  contracts,  601 
notice  of  calls,  601 

mistake  in  registration  of  name  and  address,  602 
allottee  whose  shares  were  not  specifically  appropriated 

and  numbered,  held  not  liable  for  calls,  602 
what  are, 

1.  Those  relating  to  internal  affairs,  602 

2.  Those  not  essential  to  validity,  602 
examples  of, 

1.  Holding  of  meetings  by  individual  members  prior  to 

exercise  by  directors  of  their  powers,  603 

2.  Unusual  conditions  required  before  affixing  seal,  603 

3.  Special  regulations  as    to    signature  of  particular 

officers,  604 

4.  Mere  preliminaries,  604 

5.  Forms  in  making  lists    of  members,   numbering 

shares,  &c.,  604 

6.  For  appointment  of  officials,  de  facto  directors  will  be 

presumed  legally  appointed,  604 
in  United  States  as  in  England,  if 

1.  Statutory  regulations  are  formalities 

2.  The  language  appointing  these  is  not  clearly  man- 

datory, 
the  formalities  will  be  directory,  610 
acquiescence   and   waiver   of,    may   be    express   or   im- 
plied, 604 
creditors  of  a  corporation  bound  by  its  acquiescence, 
605 
if  waived,  iufonnal  transactions  may  be  rendered  binding 
by  acquiescence,  631 
imperative, 

meaning  of  term,  607 
are  of  the  essence  of  the  transaction,  607 
matters  resemblinf;,  607 

1.  Conditions  precedent,  607 

2.  Personal  conditions,  607 

3.  Requirements  as  to  evidence,  607 

4.  Sealing,  607 

5.  True  iuiporativc  formalities,  607 

(a)  expressly  declared  to  be,  608 

(6)  relating  to  destruction  of  rights,  608 

questions  as  to  forfeiture,  609 
(c)  Avhcre  the  language  is  mandatory,  609 
{d)  imposed  by  legislature,  609,  610,  613 

cases  relating  to  registration  of  charges,  609,  n.  (">) 
effect  as  to  innocent  third  parties.  610,  and  n.  (") 
canons  of  interpretation  as  to  such  expressions  in  statutes  as 
"it  shall "  or  "may  be  lawful,"  611 
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various  kinds — continued. 
imperative — continued. 

effect  of  neglecting  imperative  formalities, 

1.  Whole  arrangement  usually  invalidated,  but  if  it  has 

been  acted  upon,  equities  may  arise  enforceable 
against  the  party  benefited,  612 

2.  Instrument  or  transaction  will  only  be  invalidated  so 

far  as  formality  neglected  strictly  applies,  e.g., 
instrument  void  as  a  charge  may  be  good  as  a  bond, 
225,  612 

3.  Delay  and  change    of    circumstances    may    make  it 

impossible  to  re-open  the  informal  transaction,  612 
i.  Formalities  may  cease  to  be  operative  from  desuetude, 
612 
whether  they  can  be  waived,  qucere,  612 
observance,  cy-pres 
limitation  of  authority  in  extent 

1.  In  respect  of  any  transaction,  616 

restriction  is  purely  one  of  contract,  617 

2.  Special  limitation  in  extent  involves  principles  relating  to 

powers,  617 
specially  relating  to  the  managing  body,  acts  done  by  directors  but  not 
a  board  meeting,  618 
meetings  intended  to  be  such  are  good,  semble,  619 
if  constating  instruments  are  silent  as  to  place  of  meeting,  the  law 

is  so  too,  619 
as  to  quorum,  620 
delegation  of  authority  cannot  be  made  to  less  than  a  quorum 

without  express  authority,  620 
as  to  committees,  621 

as  to  mode  of  conducting  proceedings  of  meetings,  621 
election  of  members,  621 
keeping  and  signing  minutes,  621 
notice  of  special  business,  621 

special  business  purporting  to  be  carried  on  without  notice 
win  be  bad,  621 
omission  of  essential,  cannot  be  ratified,  627 

FORWARDING  AGREEMENTS, 

by  railway  companies  are  good,  496 

FOUNDLING  HOSPITAL, 

may  take  and  retain  lands,  69 

FRANCHISES.     See  Poweks,  Privileges, 

charter  forfeited  for  abuse  of,  4,  777 — 7S0 

cannot  be  delegated,  61 

principles  applying  to,  102 

purchase  and  sale  of,  159,  162,  163,  482,  506 

lease  and  transfer  of.  Ultra  Vires  in  United  States,  163 

mortgage  of,  239,  502 

corporations  may  not  deal  with,  like  private  persons,  612 

FRAUD, 

corporations  capable  of,  416 — 17 

requisites  to  support  an  action  for,  at  Common  Law,  424 

imputable  to  a  corporation  directly,  424 

in  directors'  reports,  424 

in  railway  time-tables,  425 
imputable  to  a  corporation  indirectly,  425 

1.  At  Common  Law, 

misrepresentations  by  agents  in  due  course  of  their  employ- 
ment, 425 
misrepresentations  in  prospectus  issued  by  directors,  426 

2.  In  Equity,  426 

corporations  are  liable  as  at  law,  for  frauds  of  their  agents, 

semble,  426 
corporation  not  liable,  426 — 7 
liable,  427—9 
effect  of  Judicature  Act,  429 
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FRAUD — contimued. 

imputable,  to  a  corporation  indirectly — continued. 
3.  In  the  United  States,  430 

corporation  liable  as  an  ordinary  citizen,  and  amenable  to 
same  remedies,  430 
of  agent,  liability  of  corporation  for,  430 

must  be  reasonably  incidental  to  and  in  the  course  of  his  duty, 
431 
rescinding  contracts  for,  277,  432 

contracts  to  take  shares  induced  by,  288,  432 
false  statements  as  to  capital,  shares,  nature  of  business,  value 
or  locality  of  property,  432 

effect  of  fraud  by  third  party,  432,  n.  (') 
contracts  induced  by,  only  voidable,  433 

must  be  repudiated  within  reasonable  time,  288,  433 

before  winding-up  order,  433 
transferee  of   shares  cannot   repudiate    on   ground  of   the 

original  fraud,  433 
action  for  deceit  only  barred  by  Statute  of  Limitations,  434 
but  party  injured  by  contract  induced  by  fraud  will  be  deemed 
to  have  waived  his  right  to  rescission  unless  he  has  used 
care  in  making  contract  and  appeals  to  Court  promptly  on 
discovery  of  fraud,  434 
debentures  issued   in  fraud  of  the  corporation,  invalid  in  hands  of 

assignee  for  value  without  notice,  642 
liability  of  officials  for,  670 
persons  induced  by  fraud  to  become  members,  right  of  to  sue  in  respect 

of  Ultra  Vires  transactions,  717 
when  commencing  business  before  capital  is  subscribed  is  evidence  of, 

277 
shareholder  induced  by,  when  liable  for  caUs,  305 
ground  for  interference  of  Courts  on  behalf  of  minority  when 

(a)  officials  have  been  concerned  in  fraud  on  corporation,  732 
(6)  corporation  has   been    deprived   of    assets   or   has,    scmhle, 

received  damage,  732 
(c)  what  corporation  or  majority  is  doing  amounts  to  substantial 
fraud  on  minority,  733 
suit  for,  against  directors  by  corporator,  746 

FRAUDS,  STATUTE  OF, 

constructio7i  put  on  4th  section  of,  exactly  analagous  to  question  that 

seal  is  not  essential  part  of  contract  per  sc,  554 — 5 
sections  4  &  17  of,  diflference  between,  607 

FRAUDULENT  PREFERENCE, 

provisions  of  Companies  Act,  1862,  as  to,  588 

FREEHOLDS.     See  Realty. 

are  within  Mortmain  Acts,  65 
right  of  corporations  to  hold,  65,  67 

FRIENDLY  SOCIETIES, 

are  non-commercial  corporations,  14 
Acts  relating  to,  199 
classification  of,  199 
objects  of,  200 

FUNDS.     Sec  BoRouiiH  Funds. 

municipal,  what  payments  out  of  are  invalid,  183 

purposes  for  which  may  be  applied,  192,  n.  C) 
misapplication  of,  by  Public  Coniniissiouers,  197 

FUTURE  ACQUISITIONS, 
mortgage  of,  238 

FUTURE  CORPORATION, 

power  of  promoters  to  bind,  353 

liability  of  agents,  promoters,  trustees,  purporting  to  act  on  behalf  of, 
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FUTURE  BUSINESS.    See  Business,  Trajtio  Aeeangements. 
agreements  to  divide,  497 — 501 

GAS  COMPANIES, 

obstructing  the  highway,  129 

permanent  plant  of,  cannot  be  mortgaged,  238 

have  no  implied  power  to  issue  negotiable  instruments,  248 

agreement  of  promoters  of,  365 

statutory  amalgamation  of,  531 

going  beyond  their  limits,  755 

GENERAL  WORDS, 

will  not  extend  enterprise  or  powers  specially  pointed  out,  130 

GIFTS  (VOLUNTARY), 

to  corporations,  what  are  charitable,  80,  81 

commercial  and  non-commercial  corporations  may  not  make,  180 — 183 

GLEBE.    See  Eoolbsiastioal  Corporations. 

GOVERNING  BODIES.    See  Agents,  Directors,  Formalities,  Officials. 
position  of, 

are  agents  of  the  corporation,  559 
not  of  the  members,  560 
are  special-general  agents,  560 
are  special  agents,  560 
contracts  by,  should  make  them  personally  liable  if  constating  instru- 
ments are  defective,  561 
have  all  the  authorities  expressed  to  be  vested  in  them  by  the  constat- 
ing instruments,   except  as  regards  parties   actuallj'   cognizant   of 
limitations  or  conditions  imposed  thereon,  561 
public  bound  to  notice  provisions  of  constating  instruments  as  to  power 

of,  561 
whether  terms  "special"  and  "general "are  correct,  562 
of  commercial  corporations,  principles  determining  status  of,  562 
exceeding  their  powers,  do  not  bind  their  corporation,  563 

remedy  of  aggrieved  party  is  against  officials  only,  663 
in  case  of  fraud,  563,  n.  (•) 

informality,  563,  n.  (^) 
are  trustees,  how  far,  564,  672,  673 
powers  of, 

1.  Express,  563 

cannot  be  centrally  to  statutory  enactments  or  public  policy, 

564 
to  vary  capital,  579 

make  calls,  580 

cancel  shares,  580 

forfeit  shares,  581 

accept  surrender  of  shares,  680 
can  only  be  used  strictly  for  purposes  for  which  created,  585 

2.  Implied, 

no  universal  rules  as  to  exact  extent  of,  can  be  laid  down,  664 
are  only  such  as  are  necessary  for  corporate  enterprise  or  due 

performance  of  duties  imposed  on  corporations,  664,  665 
cannot  be  such  as  are  Ultra  Vires  of  corporation  itself,  564 
or  are  expressly  or  impliedly  denied  them  by  constating 

instruments,  565 
or  are  not  required  to  enable  them  to  accomplish  their 

duties,  565 

1.  include  general  powers  of  management,  566 

which  will  be  literally  construed,  566 

and  may  justify  acts,  otherwise  Ultra  Vires  even  of 

the  corporation  itself,  e.g.,  borrowing,  and  issuing 

negotiable  instruments,  567 
may  appoint  and  discharge  agents,  667 

2.  to  delegate  authority, 

cannot  delegate  authority  which  it  is  intended  they 

shall  exercise  personally,  567 
cases  where  delegation  is  allowable,  568 
when  there  is  express  power,  568 
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GOVERNING  HOm^S— continued. 
powers  of — continued. 

2.   Iinplied — continued. 

2.  to  delegate  authority — continued. 

in  virtue  of  wide  powers  of  management,  568 

acts  not  requiring  personal  supervision,  568 

a  quorum  may  act,  568 

apparent  delegation  to  investigation  committee,  568 

3.  to  institute,  carry  on  or  defend  legal  proceedings  for  pro- 

tection of  property,  franchises,  or  rights,  569 
notice  to,  knowledge  of,  admission  by,  569 
must  be  express,  569 

4.  to  compromise  disputes, 

as  to  ordinary  matters,  569 
as  to  shares,  570 

5.  Exercise  in  good  faith, 

powers  can  only  be  used  strictly  for  purposes  for 
which  they  are  created,  570,  585 
fiduciary  position  of, 

may  not  without  fuU  disclosure  obtain  advantage  from  their 

corporation,  571 
no  majority  of  corporators  can  condone  proceedings  whereby 

officials  have  made  profits,  705 
are  not  exactly  trustees,  571,  672 

may  benefit  with  their  corporations'  express  knowledge  and  con- 
currence, 571 
member  of  school  committee  and  of  town  council  making 
profits,  571,  n.  p). 
responsibility  of,  for  due  exercise  of  their  powers,  572 

not  liable  for  mere,  but  only  for  gross,  negligence,  572, 

671 
may   be  liable   to   corporation    for  damage    due    to 
omission  of  directory  formalities,  594 
parties  to  Ultra  Tires  dissipation   of  corporate  funds '  cannot  plead 

Statute  of  Limitations,  672 
have  been  held,  by  the  Courts,  to  be  express  trustees,  672 

but,  in  the  true  view,  are  agents  and  nothing  more,  673 
■who  in  bona  fides  engage  in  transactions  which  turn  out  to  be  Ultra 

Vires  are  not  liable  for  damage  occasioned  thereby,  674 
are    entitled    to    repayment   and   indemnity,   in  respect  of  expenses 
incuri-ed  in  transactions,  including  some  torts,  within  scope  of  their 
own  and  the  corporate  powers,  677 
are  entitled  to  indemnity  in  respect  of  Ultra  Vires  acts  provided  they 
have  exercised  due  care,  677 
extent  of  such  indemnity,  677 
actions  against,  745—747.     See  Action's. 

GRAMMAR  SCHOOLS, 

modifying,  by  Court  of  Chancery,  ISS 

GRANTOR  OF  LANDS, 

position  of,  as  to  lands  taken  oompulsorily,  96 
where  rights  are  reserved,  96 
where  no  rights  are  reserved,  98 — 9 
is  not  entitled  to  equitable  relief,  99,  109 
for  specified  purposes  must  not  so  use  adjacent  land  as  to  defeat  such 

purposes,  106 
rights  of,  as  to  minerals,  106 — 7 

GRATUITIES.     See  Pknsions. 

by  corporations  to  workmen,  &c.,  180 

to  clerk  out  of  the  rates,  bad,  182 

by  vestry  to  oltifial  for  extra  services,  good,  182 

GREENWICH  HOSPITAL, 

may  take  and  retain  lands,  69 

GUARANTEED  SHARES  AND  STOCK, 
resemble  pret'orence  shavi's,  309 

when  guaranteed  by  third  party  independent  of  corporation    309 
term  has  no  detinite  and  distinct  legal  meaning,  309 
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GUARDIAITS  OF  THE  POOR, 
are  quasi-corporations,  24 


HOKORARY, 

it  is  no  answer  by  public  corporations    o  charge  of  neglect  of  positive 
duty  that  their  services  are  purely,  481 

HOSPITALS, 

may  hold  lands,  71 — 2 
charitable  gifts  for,  71 

HOTEL  COMPANIES, 

letting  off  part  of  the  premises,  136 

payment  of  interest  to  members  by,  before  profits  realized,  restrained, 

345 
suit  by  single  member  of,  714 — 15 

HUSBAND, 

not  liable  if  corporation  has  clearly  contracted    directly  and  solely 
with  wife  as  shareholder,  296 


IGNORANTIA  JURIS  NEMINEM  EXOUSAT, 
qualification  of  this  maxim,  674 
does  not  apply  to  matters  of  doubtful  construction,  unusual  difficulty 

and  the  like,  674 
jus  denotes  the  ordinary  law  of  the  country,  674 
maxim  does  not  apply  when  jus  is  used  to  denote  a  private  right,  674 

ILLEGALITY, 

distinguished  from  Ultra  Vires  and  breach  of  trust,  43 

various  meanings  of,  44 

and  Ultra  Vires  engagements,  638 

IMMORTAL, 

meaning  of,  as  applied  to  corporations,  2,  3 

IMPLICATION, 

corporations  created  by,  26 

IMPLIED    POWERS.      See   Agents,    Dieeotoes,    Govbkninq    Bodies, 
Officials,  Powees. 

INCIDENTS.    See  Coepokations. 

INCOME.    See  Dividends,  Peofits. 

excess  of,  how  to  be  dealt  with  by  trust  corporations,  114 
by  corporations  other  than  trust,  114 

INCORPORATION  EXPENSES.    See  Peeliminaet. 

INCREASE.    See  Capital,  Paetneeship. 

INDEMNITY, 

trustees  and  corporate  officials,  entitled  to,  294,  588,  647,  676 
persons  who  have  made  advances  to  corporations  for  necessary  expenses 

entitled  to,  644 
agent  or  governing  body  entitled  to, 

1.  In  respect  of  contracts, 

if  he  does  not  exceed  his  authority,  676 
if  he  acts  with  due  care,  676 

as  to  disqualification  by  negligence,  676,  n.  (") 

2.  In  respect  of  torts, 

if  agent  does  an  act,  which  may  be  right,  and  has  no 
reasonable  grounds  for  believing  the  contrarj',  and  it 
turns  out  to  be  a  tort,  he  must  be  recouped  for  expense 
thereby  caused  him,  676 
corporate  officials  entitled  to,  in  respect  of  Ultra  Vires  transactions 
677 
they  must  exercise  due  care,  677 
extent  of  indemnity,  677 
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INDICTMENT, 

corporations  liable  to, 

for  misdemeanours  amounting  to  public  torts,  441 
for  acts  of  agents,  442 
for  nuisance,  442,  462 

INDIRECT  BENEFITS, 

prospect  of,  does  not  authorise  perilling  of  trust  funds,  81 

INDORSEMENT, 

of  accommodation  paper,  banks  have  no  power  of,  153 

power  of  corporations  to  indorse  negotiable  paper  is  co-extensive  with 
their  power  to  create,  251 

agent's  aTithority  to  draw  bills  does  not  of  itself  import  authority  to 
indorse,  252 

parties  by,  and  primary  parties — drawers,  makers,  acceptors — distinc- 
tion drawn  between,  in  United  States,  661 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 
what  they  are,  203 

are  distinct  from  Friendly  Societies,  203 
as  to  internal  disputes  of,  203,  n.  (') 

INFANT, 

corporations,  like  an,  without  power  to  make,  may  indorse  bills  so  as 

to  pass  the  interest  therein,  252 
liability  of,  on  an  executory  contract,  638 
Ultra  Vires  engagements  most  nearly  resemble  engagements  of,  638 

INFORMAL  ENGAGEMENTS, 

doctrine  of  Ultra  Vires  in  respect  of,  638 

INFORMALITIES.     See.  Coxtract,  Foemalitier,  Seal. 

or  want  of  power,  and  limitation  on  amount  of  bOIs  to  be  issued,  dis- 
tinguished, 268,  n.  (2) 

INFORMATION,  762—5.    See  SiriT  in  Equity. 

INJUNCTION.     See.  Inteefekencb  of  Courts,  Suit  in  Equity. 

INSOLVENCY, 

effect  of,  in  winding  up,  788 
commercial,  what  it  is,  788 

INSURANCE  COMPANIES, 

may  deal  in  land  as  a  matter  of  necessity,  87,  n.  (') 

iire  and  life,  cannot  engage  in  maiine  insurance,  140,  146 

cannot  take  stock  in  a  building  company,  liO — 1 

may,  as  matter  of  management,  pay  losses  expressly  excepted  in  their 
policies,  175 

may  borrow,  without  express  power,  in  case  of  necessitj',  216 

not  liable  on  bills  given  Ultra  Vires,  265 — 6 

unearned  premiums  on  policies  of,  not  surplus  profits  which  are 
divisible,  345,  n.  C) 

may  keep  reserve  and  contingency  funds,  348 

liability  of,  for  fraud  of  agents  and  officials,  427—8 

amalgamation  of,  516,  519,  521,  523 — 4,  5'26 7 

must  be  in  pui-suance  of  express  power,  526 
without  consent  of  creditors,  52t)— 7 

cannot  compel  policy-holder  to  accept  no^•ntion,  528 

proof  necessary  to  bind  creditor  by  acquiescence  in  novation    528 

position  and  rights  of  polioy-liolders  depend  upon  constating  instru- 
ments of,  530  ° 

traiislVr  of  assets  ol',  under  Companies  Act,  1862. ..533 

statutory  enactments  regulating  amalgamation  of,  534 

insurnuco  negoliatea  by  agent  of,  without  disclosing  his  interest,  void 
without  regard  to  rights  of  third  parties,  587,  n.  (')  ' 

liable  on  informal  policies,  600 

condition  that  consent  to  prior  or  subsequent  insurance  shall  he  riven 
in  writing,  only  directory,  603,  n.  (7)  * 
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INSURANCE  GOUFAmEB— continued. 

policy  not  countersigned  by  agent,  invalid,  604,  n.  (') 

granted  by  de  facto  directors,  binding  on  company,  614 — 15 
verbal  contract  of  insurance  not  binding,  616 
premiums  paid  on  policies  issued  Ultra  Vires,  how  far  recoverable, 

641—2 
loaning  money  in  excess  of  powers,  may  sue  on  securities,  656 
fire,  insuring  against  hail  without  power,  liable  for  damage,  694 
exercising  banking  powers,  in  violation  of  New  York  statutes,  infor- 
mation in  equity  not  maintainable  against,  763 

INTEREST, 

corporations  may  pay,  while  paying  for  purchases  by  instalments,  207 
rule  as  to  rate  of,  224 

corporations  may  give  any  rate  of,  which  suits  their  necessities, 
224 
payment  of,  on  shares,  before  company  has  made  profits,  344.     See 

Dividends,  Pbofits. 
qucere,  whether  payable  out  of  capital  on  debentures  issued  for  railways 

in  construction,  344 
qiuBre,  whether  payable  out  of  moneys  paid  by  contractors  as  interest 

in  respect  of  unfinished  lines,  344 
payment  of,  out  of  capital,  before  company  has  commenced  business, 

or  during  times  of  adversity,  invalid  in  Great  Britain,  but,  semile, 

valid  in  the  United  States,  in  the  case  of  commercial  corporations, 

345 
on  shares  is  in  fact  dividend,  345 
qucere,  whether  capitalizable,  345 — 6 
cannot  be  capitalized  by  registered  companies,  346 
where  erroneously  claimed  from  date  of  call,  forfeiture  was  held  invalid, 

608—9 
officials  liable  to  repay  with  interest,  dividends  improperly  paid,  351 
claimants  against  corporation,  on  Ultra  Vires  transactions  entitled  to, 

on  amounts  due,  768 

INTERFERENCE  OF  COURTS.     See  Actions,  Intebnal  Affairs,  Stri 
IN  Equity. 

Courts  will  not  ordinarily  interfere  in  internal  aflFairs  of  corporations, 
178,  724  seg. 
I.  They  will  interfere, 

in  cases  of  fraud  on,  or  harsh  treatment  of,  individual  corpora- 
tors, 178,  350,  723,  732,  737—8 
to  restrain  making  of  calls  for  Ultra  Vires  or  illegal  object,  305 
when   declarations   of    dividends   are  fraudulent  or  unjust  to 

particular  shareholders,  350,  737 
to  prevent  Ultra  Vires  or  illegal  acts,  38,  457,  728 
to  protect  the  minority,  722,  730,  732,  738 
temporarily,   for  the  general  protection,   when   disputes   have 

arisen  which  prevent  conduct  of  business,  729,  730 
in  partnership  disputes,  730 

when  officials  have  made  profits  at  corporate  expense,  731 
when  particular  members  have  benefited,  731 
when  officials  have  been  guilty  of  fraud,  732,  746 
in  cases  of  fraud  on  the  corporation,  732 
where  transactions  have  been  irregularly  determined  on  and 

the  minority  object,  732 
in  cases  of  violation  of  rights  of  a  member  or  class  of  members 

737 
in  cases  of  wrongful  dealing  with  corporate  assets,  737 — 8 
at  suit  of  preference  shareholders  to  prevent  payment  of  divi- 
dends in  derogation  of  their  contracts,  737 
with  respect  to  division  and  appropriation  of  profits,  737,  n.  (') 
when  calls  are  improperly  levied,  738 
in  cases  of  misuse  or  abuse  of  powers  of  government,  739 
refusal  to  transfer  shares,  739 
illegal  disfranchisement,  739 
to  compel  governing  body  to  proceed  with  regularity,  746 
to  prevent  improper  alienation  of  assets,  749 
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mTERFERENCE  OF  GOXTRTS— continued. 

II.  They  will  not  interfere,  ,    ■.         i^ 

to  restrain  making  of  calls  if  application  of  proceeds  be  matter 
of  internal  economy  and  within  scope  of  corporation  or  a 
majority  to  determine,  305 
when  all  are  consulted  and  the  majority  act  bond  fide,  444, 

724,  n.  (1),  725  .  -  = 

in  disputes  arising  in  the  ordinary  course  of  business,  726 
in  favour  of  majority,  728 
in  favour  of  outsider,  when,  750 
with  Visitor  of  Ecclesiastical  Corporation,  185 
of  Chancery,  when  trust  is  established,  187,  199 
with  Public  Commissioners  and  the  like,  197 
in  restraint  of  applications  to  Parliament,  384  seq. 
at  instance  of  a  nominee,  719 

INTERNAL    AFFAIRS.      See   Business,    Intekfbrence    of    Cofets, 
Majomtt,  Pexvilbgbs,  Suit  in  Equity. 

members  in  general  meeting  supreme  over,  32 

dealing  with  assets  not  always  matter  of,  81,  737 — 8 

Courts  will  not,  as  a  rule  interfere  in,  178,  724  seq. 

majority    control,   while    acting    bond  fide    and    Intra    Vires,    444, 

724,  n.  ('),  725 
directory  formalities  relating  to,  601 — 2,  608 — 9 
as  to,  of  Ecclesiastical  and  Eleemosynary  Corporations,  decisions  of 

visitor  are  final  Tnala  fides  apart,  758 

INTERPRETATION, 

of  constating  instruments,  50  s«g.,  125 

statutory  and  judicial,  distinguished,  122 

of  expressions  in  statutes  "it  shall"  or  "maybe  lawful"  canon  of,  611 

IRREGULARITIES.     See  Foemalities. 


JOINT  STOCK  ACTS, 

corporations  created  by,  4 

JOINT  STOCK  COMPANIES.     See  Cokporations. 

characteristics  of,  10 

description  of,  19 

have  no  implied  power  to  disfranchise  members,  32 

constating  instruments  may  give  express  power  to  do  so,  32 

conditions  of  membership  in,  32 

unincorporated,  power  of,  to  borrow,  214 

may  vary  capital,  279 

principles  as  to  profits  of,  while  going  concerns,  342 — 3 

questions  as  to  articles  of  partnership  in  quasi-amalgamation  of  un- 
incorporated, 535 

and  partnerships,  comparison  of,  560,  573,  n.  (') 

,  who  may  sue  agaiust,  in  respect  of  Ultra  Vires  proceedings,  716 718 

a  complete  member  may  sue,  716 
semble,  not  a  past  member,  716 

JOINT  TENANTS, 

corporations  cannot  usually  be,  79 

may  be  joint  tenants  of  a  ferry  and  entitled  to  an  account 
in  United  States,  79,  n.  (3)  ' 

JOINT  TRAFFIC, 

arrangements  for  convenient  or  economical  working  of,  good  495 

JURISDICTION.     See  Actions. 

of  equity  over  all  corporations  involving  a  trust,  18,  186 
of  courts  as  to  internal  affairs  of  corporations,  178,  724  seq. 

when  corporations  exceed  or  misuse  their  powers,  185 

over  visitors,  185 
of  Court  of  Equity  when  a  trust  is  established,  187,  199 

as  to  public  commissioners  and  the  like,  197 

as  to  powers  of  majorities,  724  seq. 
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KNOWLEDGE.    See  Aoqitiksoencb,  Admissions,  Kotioe. 

of  provisions  of  charter,  deed  of  settlement,  articles  of  association,  and 

bye-laws,  when  presumed,  561,  573 — i,  606 
of  formalities,  by  directors  and  others,  presumed,  595 
of  agent  binds  principal,  569 
of  djrectors,  binds  corporation,  582 — 3 
of  company's  books,  which  he  does  not  in  fact  possess,  not  imputable 

to  a  director,  596,  n.  (") 
of  general  law,  presumed,  640,  665,  674 
of  circumstances,  essential  to  ratification,  626 
to  acquiescence,  628 

LACHES, 

effect  of,  as  to  contract  to  take  shares,  286 

corporator  debarred  by,  from  suing  coi-poration  for  abandoning  privi- 
leges, 490,  n.  n 
from  relief  in  respect  of  non-observance  of  formalities,  598 
distinguished  from  acquiescence,  624 

LANDS, 

acquisition  of,  by  corporations,  5,  63 
churchwardens  cannot  hold,  23 
right  of  corporations  to  hold,  63 

in  the  United  States,  63 
licences  to  acquire  in  mortmain,  64,  69 
effect  of  limited  licence,  64 

commercial  corporations  cannot  hold,  without  special  authorising  pro- 
visions, 65 
what  are,  within  Mortmain  Acts,  65 
right  of  corporations  to  invest  trust  funds  in,  69 
powers  in  constating  instruments  to  acquire,  69 
most  privileged  corporations  may  acquire,  69 
certain  other  institutions  may  hold,  69 
particular  classes  authorised  to  take,  70 
right  of  Church  of  England  to  take,  70 

ecclesiastical  commissioners  to  take,  70 
charitable  corporations  to  take,  71 
for  hospitals,  71 

for  building  sites  for  charities,  71 
right  of  municipal  corporations  to  take,  72 
commercial  corporations  to  take,  73 

registered  companies,  under  Companies  Act,  1862,  to  take,  73 
town  councils  may  take,  for  libraries  and  museums,  73 

for  literary,  &c. ,  institutions,  73 
companies  for  promotion  of  art,  science,  &o.,  &c.,  must  have  sanction 

of  board  of  trade  to  hold  more  than  two  acres,  73 
municipal  corporations  may  hold  for  recreation  grounds  with  consent 

of  Treasury,  74 
for  school  sites,  74 
for  public  parks,  &c.,  74 
fees  simple  in,  of  corporations,  not  absolute,  74 

revert  to  grantor,  77 
may  be  made  absolute  by  apt  language 
in  conveyance,  78 
can  be  dealt  with  by  corporations  to  the  extent  of  their  interest  in 

them,  78 
statutory  restrictions  on  dealing  with,  78,  79 
modes  of  acquisition  of 

1.  Conveyance  inter  vivos,  79 

2.  Devises  to  corporations,  79 

subject  to  trusts,  limitation  as  to  dealing  with,  80 

what  dealings  with  are  prohibited,  81 

alienation  of,  power  as  to,  82 

exercise  of  power  may  have  three  effects,  82 

legal  conveyance  of,  to  corporation,  good,  although  corporation  may 

have  no  power  to  acquire,  84,  85 
acquisition  and  holding  of,  by  corporations,  90,  780 
nature  of  ownership  of,  92 
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LANDS — continued. 

when  obtained  by  private  contract,  92 

compulaorily,  93 
effect  of  restriction  on  user  of,  94 

1.  as  regards  the  corporation,  94 

corporations  only  acquire  an  easement,  94 

2.  as  regards  grantor,  his  position  depends  purely  on  the  con- 

veyance, 96 

where  rights  are  reserved,  96 

railway  company  cannot  alienate,  or  grant  right  of  way,  97,  n.  (') 

custom  house  may  be  erected  on  land  acquired  compulsorily  for  a  rail- 
way, 98 

towing-path  may  be  dedicated  by  corporation  as  a  public  footpath,  98 

distinction  drawn  in  United  States  as  to  lands  taken  compulsorily, 
100 

when  obtained  for  special  purposes,  101 

cannot  be  employed  in  furtherance  of   other   purposes,   102, 

148 
restrictions  on,  can  only  be  enforced  by  persons  in  whose  favour, 
and  for  the  purposes  for  which,  they  were  imposed,  104 

over  lands  taken  compulsorily  corporations  have  only  a  species  of  ease- 
ment or  right  of  user,  105 

accessory  rights  over,  when  taken  for  specified  purposes,  106 

grantor  of,  for  specified  purposes,  may  not  so  deal  with  his  adjacent 
land  as  to  prevent  carrying  out  of  such  specified  purposes,  106 

owned  by  mercantile  corporations  may  generally  be  alienated,  110 
restrictions  on  such  alienation,  110,  111 
may  sometimes  be  leased.  111 

easement  over,  cannot  be  acquired  by  prescription  against  corporatipn 
which  cannot  alienate,  113 

mortgage  of,  by  public  or  semi-public  corporations,  how  qualified, 
113 

surplus,  how  they  may  be  dealt  with,  118 

superfluous,  rights  of  corporations  as  to  alienation  of,  119 

statutory  provisions  as  to  surplus,  120 

purchase  of,  by  bank,  notwithstanding  prohibition,  152 

railway  corporation  may  not  purchaae,  merely  to  prevent  competition, 
153 

power  over,  by  commercial  corporations,  as  to  alienation,  161 

of  municipal  corporations,  how  far  may  be  alienated,  194 

acquisition  of,  by  benefit  building  societies,  201 

dealing  in,  is  a  trade,  as  regards  co-operative  building  societies,  202 

promoters  engagements  to  take,  371,  375,  376 

taken  by  public  corporations,  in  the  United  States,  will  be  the 
unqualified  property  of  the  corporations,  whereas  if  taken  by  private 
corporations,  only  an  easement  would  be  acquired,  479 

LAND  SOCIETIES, 

what  they  are,  202 

LAPSE  OF  TIME.     Sec  Acquiescence. 

something  more  needed  to  establish  acquiescence,  627 

LAW  AGENT, 

cannot  bind  his  corporation  by  representations  as  to  its  position,  584 

LAY  CORPORATIONS, 

eleemosynary,  12,  186 
religious,  12 
educational,  12 
charitable,  12 
civil, 

commercial,  12,  56,  122 
semi-public,  12 
mercantile,  12 

trading,  13 
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LAY  CORPOEATIONS-con«(»«crf. 
civil — continued. 

non-commercial,  13,  65,  184 
public,  13 

municipal,  13,  191 
quasi-municipal,  13,  197 
public  commissioners,  14,  197 
co-operative,  14,  199 
anomalous,  14 

LEASE, 

corporations  may  take,  what,  66 

statutory  restrictions  as  to,  chiefly  concerning  ecclesiastical  corpora- 
tions, 78 

right  of  municipal  corporations  to  make,  79 

of  surplus  property  by  corporations,  86,  116,  136 

of  property  not  in  immediate  use,  136 

of  franchises  in  the  United  States,  163 

lessor  allowed  to  prove  in  winding-up  for  use  and  occupation  by  com- 
pany under  a  void,  642 

in  respect  of,  landlord  entitled  to  prove,  in  winding-up,  for  all  rent 
accrued  or  to  accrue,  790 

LEASEHOLDS, 

how  affected  by  Mortmain  Acts,  63,  n.  (2),  63—66 
corporations  may  hold,  what,  66 
mode  of  taking  by  corporations,  79 

LEGAL  ACTS, 

performance  of,  incident  to  corporations,  3 

LEGAL  CONVENTIONS.     See  Business  Conventions. 

LEGAL  PROCEEDINGS.     See  Actions. 

power  to  engage  in,  incident  to  corporations,  3 
engaging  in,  at  expense  of  trust,  improper,  81 
except  in  defence  of  the  trust,  81 
corporations  may  compromise  claims  to  avoid,  170 
charitable  corporations  cannot  engage  in,  without  consent  of  charity 
commissioners,  188,  189 
.  by  municipal  corporations,  what  allowable,  193 
corporations  may  institute,  assist,   or  defend,  which  directly  affect 

their  constitution,  property,  franchises  or  rights,  443 
corporations  only  proper  party  to   sue  when   the  matter  affects  the 

corporation  as  a  whole,  443,  444 
the  courts  will  not  interfere  in  regard  to,  when  the  matter  concerns 

corporation  as  such,  444 
corporations  may  defend  or  assist,  when  matter  will  indirectly  affect 
their  constitution,  property,  franchises,  or  rights,  446 
cannot  interfere  in,  when  corporate  rights  or  privileges 

are  not  involved,  447 
may  defend,  or  defray  expenses  of  defending  attacks  on 
their  officials  which  affect  it,  450,  451 
examples,  451,  and  notes  (^)  and  {^) 
may  not  adopt,  which  were  not  originated  by  or  on  behalf 

of  themselves,  462 
directors  cannot  pay  out   of  corporate  funds,  costs  of 
winding-up  petition  presented  by  them  individually 
and  dismissed,  452,  n.  {^) 
may,  semhle,   "  maintain "  at  the  corporate  expense,  an 
_  official  in  litigation  affecting  corporate  interests,  453 
judgment  obtained  against  a  corporation  in  respect  of  a  matter  which 
could  not  be  defrayed  out  of  borough  fund  could  itself  be  discharged 
out  of  such  fund,  456,  n.  («)  ^ 

powers  of  governing  bodies  as  to,  569.     See  Govbkning  Bodies. 
of  directors,  582.    See  Directors. 

LEGISLATION.     See  Pakliament. 
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LEGISLATORS, 

agreement  by  projectors  with  peers  not  to  oppose  a  bill  in  Parliament, 

is  not  fraudulent,  and  is  binding  on  the  parties,  372,  n.  ('),  379, 

380—1 
may  use  their  social  and  personal  influence  in  opposing  creation  of 

corporations,  374,  and  note 
bribes  to,  to  buy  off  opposition,  illegal,  379,  407 
agreements  to  pay  for  influencing,  bad,  380 

LETTER  OF  CREDIT, 

held  assignable  free  from  the  equities,  254,  n.  (') 

LIABILITY.  See  Agents,  Oontkaots,  Ckimes,  Directors,  Fratid, 
Negotiable  Instruments,  Officials,  Pkivileges,  Promoters, 
Seal,  Shareholders,  Toets. 

LIABILITY  COMPANIES, 
description  of,  19,  20 

LIBEL, 

corporations  liable  for,  in  United  States,  417,  n.  (•) 
in  Canada,  434,  n.  (■•) 
in  Great  Britain,  434—5,  442 
on  managing  body,  not  maintainable  at  corporate  expense,  451 — 2, 
673 

LIBRARIES, 

charitable  gifts  for,  73 

LICENSES  IN  MORTMAIN, 
to  acquire  lands,  64,  69 
effect  of  limited,  64 
grant  of,  merely  waiver  of  Crown's  right  to  enter,  does  not  abrogate 

rights  of  mesne  lords,  but  now  practically  abrogates  penalties  of 

mortmain,  64,  n.  (') 

LIEN, 

of  corporations,   upon  shares  of  members,   for  arreai-s  of   calls,    or 

ordinary  debts  due  by  their  members,  332 
right  of  corporations  to,  upon  shares,  should  be  given  by  constating 

instruments,  332 
gives  no  priority  of  claim  to  corporation  upon  shares  subject  to  a  trust 

of  which  it  has  notice,  332 
upon  shares  cannot  be  created  by  bye-kw  or  general  resolution,  passed 
after  issue  of  shares,  333 
can  only  be  claimed  by  corporation — 

1.  AVhen  actually  given  Midem  vcrhis,  333 

2.  When  raised  by  implication  from  a  power  to  forfeit 

or  to  refuse  a  transfer  for  non-payment,  333 
may  be  made  binding  on  future  shareholders  as  one  of  the 
conditions  on  issue  of  shares  or  stock,  333 
when  trustees  for  a  company  have,  on  corporate  property,  678 
when  it  exists,  lien  takes  priority  of  creditors  and  all  charges,  and 
foUows  company's  assets,  however  converted,  679 

LIMITATIONS, 

acts  done  in  excess  of,  invalid,  221,  617 
in  case  of  action  of  deceit,  433 
of  authority  and  liability  iu  extent,  616,  seq. 

of  powers  of  ;igcnts  and  of  corporate  powers,  notice  to  be  taken  of.     See 
NoTieiE,  Ciir.roi'.ATE  Powers. 

LIMITATIONS,  STATUTE  OF, 

governing  bodies  and  directors,  parties  to  Ultra  Vires  dissipation  of 
corporate  funds,  cannot  plead,  672 
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LIQUIDATOR, 

may,  on  a  winding  up,  upset  arrangements  otherwise  binding  on  cor- 
poration, 315 
power  of  official,  to  sell  assets  in  winding  up,  633 
must  account  for  benefits  received  by  corporation  in  connection  with 
Ultra  Vires  deposit  of  securities,  643 

LOANS, 

when  advances  by  bankers  are  not,  208 
power  to  take,  210—226 

to  give  security  for,  226 — 245,  643 
liability  of  partnerships  for,  212 — 13,  639 
what  are  to  be  defrayed  before  dividends  are  declared,  335 — 6 
corporation  liable  to  repay,  though  some  of  the  stipulations  relating  to 

were  Ultra  Vires,  644,  n.  (^) 
Ultra  Vires,  to  what  extent  recoverable,  645 — 7 

LOBBYING,  380 

LOCAL  ENTERPRISES.     See  Business. 
cannot  be  carried  on  elsewhere,  126 

LOCAL  GOVERNMENT  BOARD 

in  United  States  subscribing  towards  a  railroad,  141 

powers  possessed  by,  197 — 9 

liability  of,  as  to  discharge  of  sewage,  478,  n.  (■*) 

LOCALITY, 

corporation  at  Common  Law,  need  not  be  described  by  any  particular,  2 
of  corporations,  principles  as  to,  6,  156 

an  enterprise  for  a  particular  locality  cannot  be  carried  on  elsewhere, 
126 

LOCATION, 

of  domicile  of  corporations,  6 

of  corporations  created  by  several  States,  7 — 8 

cannot  be  changed,  126 

LUNATIC, 

executory  contracts  with,  cannot  be  enforced,  638 


MAJORITY.      See  Internal    Affaies,    Minority,    Inteefeeence    of 

Courts. 
binds  minority  generally,  35 
powers  of,  as  connected  with  doctrine  of  Ultra  Vires,  47 — 9,  724,  scq. 

to  make  calls,  305,  738 
cannot  divert  corporate  funds,  467 — 8,  728 
cannot  validate  Ultra  Vires  contract,  622 
cannot  condone  improper  making  of  profits  by  officials,  715 
of  directors  taking  possession  of  common  seal,  when  Court  allowed  the 

shareholders  to  file  bill  not  under  seal,  615 — 16 
actions  in  respect  of  proceedings  by,  724,  seq. 
powers  of,  as  to  internal  affairs,  724 — 9 
of  a  partnership,  powers  of,  724 

rule  when  acting  land  fide,  724 
of  a  corporation,  powers  of,  726 
must  keep  within  corporate  capacities,  726 
Courts  wiU  not  interfere  with,   725 — 729.      See  Interference   of 

Courts. 
may  modify  constitution,  729 
may  ratify  unauthorized  acts,  what,  730 
Courts  will  protect  minority  or  individual  members  against  wrongful 

acts  of,  730—739 
may  condone  negligence  of  officials,  732,  n.  (') 
must  act  with  regularity  and  horut  fides,  732 
quaere  power  of,  to  compromise  disputes  in  respect  of  fraud,  732 
Courts  win  protect  rights  of  particular  members  or  class  of  members, 

737 
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division  and  appropriation  of  profits  ty,  737 

wrongful  dealings  witli  corporate  assets  by,  737 — 8  _ 

acts  unduly  affecting  some  members  of  the  corporation,  738 

must  not  levy  calls  unequally,  738 

misuse  of  powers  of  government  by,  739 

refusal  to  register  transfers,  739 

improper  use  of  powers  of  making  bye-laws  and  of  disfrancbising 

members,  739 
may  determine  whether  or  not  charter  shall  be  surrendered,  776 

or  the  company  wound  up,  785 
cannot,  apparently,   continue    a    losing   concern  against  wishes    of 
minority,  if  clearly  insolvent,  785 

MALICIOUS  PROSECUTION, 
corporation  liable  for,  435 

MANAGEMENT.     See   Busikers,    Business    Conventions,    Dieeotoks, 
Governing  Bodies,  Officials. 
powers  of,  of  corporations,  60 
transactions,  otherwise  Ultra  Vires,  may  be  supported  if  matters  of, 

86,  87,  n.  (1),  152,  181—3,  486 
transactions  though  within  powers  of,  wUl  be  Ultra  Vires  if  abnormal, 
and  not  in  ordinary  course  of  company's   business  or  of  similar 
businesses,  173 
powers  of,  do  not  justify  extension  of  enterprise,  174 
wide  general  powers  of,  may  confer  power  to  borrow,  219 
powers  of,  of  governing  bodies,  565,  seq. 
of  directors,  576,  seq. 

MANAGING  BODY.    See  Dieectoes,  Formalities,   Governinq   Body, 

Officials. 

MANDAMUS.    See  Aotions. 

is  proper  proceeding  to  enforce  a  pure  statutory  duty  on  behalf  of  the 

public,  139,  n.  (^) 
to  compel  registration  as  owner  of  shares,  595 
is  proper  remedy  to  enforce  obedience  to  Acts  of  Parliament,  and  is 

demandable  as  of  right,  763 
to  compel  corporations  to  perform  duties,  763 

to  keep  within  their  powers,  763 

to  abstain  from  Ultra  Vires  proceedings,  763 

MANUFACTURING  COMPANY, 

may  purchase  stock  and  carry  on  business  pending  ability  to  manu- 
facture themselves,  151 

MARRIED  WOMAN, 

trustee  of  shares  for,  entitled  to  indemnity  out  of  her  separate  estate, 

where  there  is  no  restraint  against  anticipation,  294 
may  be  shareholder  in  respect  of  her  separate  estate,  if  constating 

instruments  do  not  forbid,  296 
husband  not  liable,  if  corporation  have  cleai'ly  contracted  directly  and 

solely  with  wife,  296 

MEETINGS.     See  Notice. 

of  corporation,  32,  637,  732 

right  of  all  members  to  be  present,  33,  732 

to  have  notice  sent  them,  33,  732 
notice  of,  33.     See  Notice. 
corporation  may  compel  members  to  attend,  33 
may  be  adjourned,  35 

but  nuthing  mny  be  transacted  at  any  adjourned  meeting 
save  the  unfinished  business  of  the  former  one,  35 
are  of  two  kinds- 
ordinary  or  general,  35,  637 

must  be  periodically  held,  35,  537 
statutory  provisions  as  to  holding,  637 
only  certain  kinds  of  business  can  be  transacted  at  most, 
537 
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are  of  two  kinds — continued. 

extraordinary  or  special,  35,  537 

are  called  on  emergencies  and  for  transaction  of  particular 

business,  35,  537 
only  special  business  can  be  transacted  at,  537 
proceedings  at,  require  confirmation  at  a  subsequent  meet- 
ing, 35  _ 
provision  for  calling,  generally  made  in  constatmg  instru- 
ments, 537 
conditions  relating  to,  depend  on  language  of  constating 

instruments,  637 — 8 
statutory  provisions  as  to  number  of  members  who  can 
demand,  638,  n.  (') 
date,  time,  and  place  of,  must  be  stated  in  notice,  34 
the  business  to  be  transacted  must  be  stated  in  notice,  34 
vote  or  resolution  of,  how  far  sealing  necessary  to,  542 
majority  wOl  bind  minority,  35  > 

unless  concurrence  of  all  is  for  special  reasons  necessary,  35 
as  to  quorum,  35.     See  Quorttm. 

all  usual  formalities  must  be  observed  in  conduct  of,  732 
must  be  held  at  convenient  times,  732 
minority  must  have  a  fair  bearing,  732 
holding  of,  by  individual  members,  prior  to  exercise  of  powers  by 

directors,  are  directory  requisites  only,  603 
of  managing  body,  618  seq. 

requisites  of  depend  upon  custom,  statute,  the  charter,   &c., 

applicable  to  each  particular  case,  618 
as  to  acts  done  not  at  a  board  meeting,  618 — 19 
meetings  intended  to  be  such  are  good,  semble,  619 
place  of,  need  not  be  any  fixed,  620 
as  to  quorum,  620 
proceedings  must  be  carried  on  with  due  order  and  regularity, 

621 
minutes  may  have  to  be  kept  and  signed,  and  are  then  admissible 

in  evidence,  621 
notice  to  be  given,  621.     See  NoTlOB. 
what  business  may  be  transacted  at,  621 

whole  meeting  not  rendered  irregular  by  transaction  of  business 
other  than  that  of  which  notice  has  been  given,  622 

MEMBEES, 

of  corporations,  when  they  may  be  expelled  or  disfranchised,  32,  739 
have,  primarily,  a  right  to  attend  all  meetings,  33,  732  I 

unless  restricted  by  constating  instruments  or  bye-laws,  33 
entitled  to  notice  of  meetings,  33,  732.     See  Notice. 
may  be  compelled  to  attend  meetings,  33 
if  actually  present,  though  without  notice,  are  bound  by  proceedings, 

33 
cannot  be  compelled  to  join  a  new  corporation,  516.     See  Amalgama- 

Tioir. 
must  account  for  benefit  received,  683.     See  Account. 
liability  of,  in  respect  of  Ultra  Vires  transactions,  683 
direct  liability,  683 

are  personally  responsible  if  parties  to  Ultra  Tires  tort,  684 
fresh  liability  cannot  be  imposed  on,  by  bye-law  or  resolution,  686 
past,  cannot  institute  proceedings,  semble,  716 
equitable,  power  of  to  sue,  716 — 16.     See  Actions. 
late,  winding  up  ordered  on  petition  of,  717,  n.  (') 
when  single  member  may  sue,  716,  736  seq.     See  Actions. 

MEMBERSHIP, 

in  corporations,  36,  283  seq. 

general  requisites  of,  283—292 

in  all  corporations  possessing  a  capital,  the  legal  ownership  of  a  portion 

of  the  capital,  whether  shares  or  stock,  constitutes,  283 
may  be  imperfect  or  inchoate,  283 

in  a  winding  up  inchoate  and  full  members  are  generally  equally  liable, 
284 

full  or  perfect,  284 
B.U.V.  3  I 
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under  Companies  Act,  1862.     "Every  person  is  a  member  who  has 
agreed  to  beoorae  a  member,"  284 

i-equisites  of  contract  for  shares,  offer  and  acceptance,  284 

communication  of  acceptance  may  be  waived,  284 

not  "letter  of  allotment,"  but  "fact  of  allotment"  must  be 

brought  home  to  applicant's  knowledge,  285 
where  applicant  directs  acceptance  to  be  sent  by  post,  contract 
is  complete  immediately  on  posting  letter,  285 
liability  of  officials  for  qualification  shares,  285,  286.     See  Qualifica- 
tion Shares. 
if  acceptance  does  not  comply  with  conditional  propcsal  there  will  be 
no  contract,  286 

but  new  terms,  variation,  &c.,  may  be  waived  expressly,  or  by 
laches  and  lapse  of  time,  286 
when  payment  for  shares  is  made  by  materials  or  work  done,  286 
mortgagee  of  shares  is  a  member,  287 
"underwriters"  may  be  made  members  by  the  corporation  without 

further  application  from  them,  287 
promoters  who  representedr  that  a  certain  amount  of  capital  had  been 

subscribed,  were  held  liable  up  to  that  amount,  287 
conditions  restraining  "vesting"  of  share  until  applicant  shall  have 

paid  a  certain  amount  do  not  affect  his  membership,  287 
effect  of  invalid  amalgamations  as  to,  287 

effect  of  registration  as  to,  persons  are  members,  although  not  regis- 
tered, 288 
non-observance  of  formalities  may  vitiate  allotment  to  ordinary  persons, 
288,  290—1 
but  not  to  directors,  and,  perhaps,  not  to  auditors  and  other 
officials,  288 
meaning  of  "shareholder"  as  defined  by  various  Acts,  289 
inchoate,  test  of,  whether  or  not  decree  of  specific  performance  can  be 

obtained,  289 
general  requisites  of,  289 
completion  of,  290 

necessary  incidents  of,  vary  indefinitely,  290 

effect  of  acquiescence  in  fixing  with,  or  relieving  from  liability,  291,  292 
of  trustees  and  nominees,  292 — 294 
conditional  contracts  of  trustees  and  nominees  avoid  their  liability,  298 

MEMOKANDUM  OF  ASSOCIATION, 

defines  scope  of  registered  corporation,  57 
is  "  charter  "  of  a  registered  company,  58,  357 
Lord  Cairns'  description  of,  58,  n.  (') 
cannot  be  altered,  68 
controls  articles  of  association,  58 

cannot  give  third  parties  rights  enforceable  by  action  against  corpora- 
tion, 367,  li.  (') 

MERGER, 

in  relation  to  amalgamation  and  consolidation,  535,  and  u.  (') 

METROPOLITAlSr  BOARD  OF  WORKS, 

special  Act  necessary  to  sanction  unusual  expenditure  of,  183 

MINERALS, 

reservation  of,  106 

when  conveyance  and  Act  ai'o  silent  as  to,  106 

when  they  may  not  be  worked,  106 

effect  of  clanses  as  to  working,  107 

and  as  to  other  mattms,  107 
if  corporation  refuse  to  purchase  minerals  owner  may  work  them  in  a 
proper  mannor,  with  damage  to  surface  if  unavoidable,  108 

MINING  COltPANlES, 

selling  collieries,  137 

purolinsing  steamboats,  152 

ordinary,  have  no  implied  power  to  borrow,  215 

or  to  issue  negotiable  instruments,  247 
partnership  in,  justified  by  custom,  507,  u.  (3) 
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appointment  by  provisional  directors  of  one  of  themselves  as  manager 

of,  valid,  686,  n.  (') 
informnl  mortgage  of  property  of,  by  directors,  held  valid,  599,  n.  C) 
liable  for  goods  improperly  supplied,  641 
to  repay  Ultra  Vires  loans,  645 — 7 

advances  by  directors,  645 — 7 
not  liable  for  moneys  improperly  borrowed  by  agent,  641 
lien  of  trustee  of,  takes  priority  of  creditors,  678 — 9 

MINORITY, 

generally  bound  by  majority,  35 

rights  of,  against  majority,  47,  730  seq. 

may  restrain  act  of  majority  which  works  fraud,  445 

Courts  wUl  interfere  to  protect,  722,  730,  732,  738 

in  case  of  fraud  on,  733 

but  not  in  matters  of  purely  internal  economy,  726 
must  be  duly  summoned  to  meetings,  732 
can  require  meetings  to  be  held  at  convenient  times,  732 
are  entitled  to  fair  hearing,  732 

MINUTES, 

of  meetings,  kept  and  signed  by  chairman  or  other  official,  admissible 
in  evidence  without  further  proof,  621 

MISREPRESENTATIONS.     See  Ekaud,  Officials,  Pkospectus. 
by  ofiBcials,  of  their  own  authority  or  powers,  663 — 4 
of  corporate  powers,  665 — S 

MISTAKE, 

of  law,  officials  not  liable  for,  663,  674 

MONETARY  ARRANGEMENTS.    ;?ee  Financial  Matteks. 
which  corporations  may  adopt,  204  seq. 

MONOPOLY, 

contracts  savouring  of,  or  tending  to  create,  are  void,  511 
of  transportation,  railway  may  not  give  exclusive  privileges  of,  to  third 
parties,  512,  and  n.  (^) 

MORTGAGE  DEBENTURES.     See  Secueities. 
what  they  are,  234 
precedent  as  to  form  of,  242,  n.  (^) 

directors  liable  to  repay  loans  on,   after  borrowing  powers  of  their 
corporation  were  exliausted,  667 

MORTGAGES, 

of  a  corporation,  granted  in  foreign  country,  good,  8 

by  railway  company  of  portion  of  its  road,  void,  112,  n.  (^) 

of  "whole  undertaking,"  power  of  corporations  to  grant,  163,  241 

by  Municipal  Corporation,   of  corporate  property  void,  but  good  as 

constituting  debts,  194,  225—6 
given  by  directors,  226—8,  578—9 
all  mercantile  corporations  may  mortgage,  227 
express  power  to  mortgage  specified  assets  does  not  negative  implied 

power  to  mortgage  others,  229 
of  actual  assets,  when  allowable,  232 

effect  of  giving  promissory  note  as  collateral  security  to,  232,  n.  (') 
of  caDs,  238 

of  future  acquisitions,  238 
of  permanent  plant  and  rolling  stock,  238 — 9 
of  franchises,  void,  239,  602 

unless  with  legislative  sanction,  634 
of  railway,  covers  what,  243 — 4 
debentures  resembling,  253 
of  shares,  mortgagee  is  absolute  holder,  287 
of  qualifying  shares,  by  a  director,  do  not  take  away  his  qualification, 

295 
by  way  of  delegation  of  powers,  482,  n.  (').     See  Privileges. 
of  undeitaking,   by  railway  companies,    Ultra  Vires  in  absence  of 

statutory  powers,  602 

3  I  2 
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which  practically  amoimt  to  amalgamation,  634,  n.  (') 
fciven  by  directors,  but  not  registered,  695,  n.  (^) 
Ultra  Vires,  suit  by  mortgagee,  749 

MORTGAGEES, 

of  shares,  are  absolute  owners,  287 

liabilities  of,  295 

equitable,  are  not  shareholders,  295 
acceptance  of  new  shares  by,  is  personal,  not  representative,  295 
contracting  with  corporation  for  paid-up  shares,  286,  298 
suit  by,  in  respect  of  Ultra  Vires  mortgage,  749 

MORTMAIN, 

the  old  Mortmain  Acts,  63 

licences  in,  64,  69 

effect  when  licence  is  limited,  64 

as  regards  commercial  corporations,  65 

what  estates  liable  to  Mortmain  Acts,  65 

in  the  United  States,  66—7 

the  modern  Mortmain  Acts,  67 

monies  may  be  expended  upon  lands,  &c.,  already  ui  mortmain,  67, 

n.  p) 
qualifications  of  the  Mortmain  Acts,  68 
difference  between  old  and  modern  Mortmain  Acts,  68 
as  to  investments  of  corporate  funds,  69 
as  to  special  provisions  in  constating  instruments,  69 
institutions  specially  authorized  to  hold  lands,  69 
general  statutes  relating  to  particular  classes  of  corporations, 
I.  Ecclesiastical  Corporations,  70 
II.  Charitable,  71 
III.  Municipal,  72 
IV.  Co-operative,  72 
V.  Commercial,  73 
statutes  relating  to  particular  purposes,  73 

what  shares  and  stocks  and  interests  in  land  are,  and  what  are  not, 
within  Mortmain  Acts,  240,  241 

MUNICIPAL  CORPORATIONS.    See  BoKOUon  Funds,  Corporate  Pro- 
PEKTT,  Costs,  Legal  Proceedings  , 
conditions  of  membership  in,  31 
may  hold  lands  for  gaols,  72 

public  libraries  and  museums,  72,  73 
right  of  to  purchase  lands  with  consent  of  Treasury,  72,  74 
may  hold  lands  for  literary,  &c.,  institutions,  73 
recreation  grounds,  74 
public  park,  schools,  &c.,  74 
may  alienate  realty,  75,  76 

in  dealing  with  realty  are  subject  to  certain  restrictions  by  statute,  79 
are  trust  corporations  under  5  &  6  WiU.  IV.  c.  76,  and  45  &  46  Vict. 

c.  50. ..80 
improper  expenditure  of  corporate  funds  by, 
instances  of, 
gold  chain  for  mayor,  expenses  of  dinner  and  ball  of  public 

entertainment,  183 
bonds,  as  donations  merely,  183 
were  "ordinary"  corporations  prior  to  Municipal  Corporations  Act, 

1835. ..191 
effect  of  that  and  other  statutes,  192 
purposes  of  Municipal  Corporations,  192 
"reformed"  and  "  unroformed,"  192,  n.  P) 
statutory  provisions  concerning,  192,  193 
are  trustees  for  the  public,  192 
must  devote  property  to  corporate  purposes,  192 
borough  fund,  how  to  be  expended,  192 
purposes  of  municipal  corporations,  192 
now  the  funds  may  be  applied,  193 
what  acts  will  be  restrained,  193 
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cannot  engage  in  litigation  at  corporate  expense,  save  strictly  and 

solely  to  protect  their  privileges  or  property,  193,  443 
property  of,  must  be  carefully  managed,  194 
restraint  on  alienation  by,  194,  and  n.  (^) 
powers  of,  as  to  bye-laws,  195 

examples  of  valid  and  invalid  bye- laws  in  U.  S.  and  Colonies,  195,  n.  {') 
principles  as  to  contracts  with  and  by,  196 
examples  of  valid  contracts  by,  196,  197 

qnasi-munioipal  bodies,  origin,  powers,  duties  and  liabilities  of,  197 
other  public  bodies.    See  Public  Woeks  Commissioners. 
amount  of  indebtedness  which  they  can  incur,  effect  of  provisions 

restricting,  206,  n.  {*) 
may  not  turn  surface  water  on  lots  of  owners  adjacent  to  their  streets, 

481 
or  permit  owners  of  property  to  tui'n  such  water  on  to  land  of  others, 

481 
or  cut  down  one  street  to  obtain  earth  wherewith  to  raise  another 

street,  if  abutting  property  is  thereby  damnified,  481 
cannot  delegate  their  quasi-legislative  powers,  482,  n.  (') 
members  of,  can  be  compelled  to  undertake  corporate  offices,  775 

MUSICAL  FESTIVAL, 

guarantee  of  expenses  of,  by  mercantile  corporation.  Ultra  Vires,  183 

MUTUALITY, 

of  contract,  meaning  of, 
at  law,  555 
in  ^equity,  555 


NAME, 

corporation  must  have,  2 

may  possess  several,  2 
acquired  by  reputation  or  prescription,  2 
may  be  changed  under  Companies  Acts,  1862  and  1867. ..59 
of  member,  mistake  in  registering,  does  not  affect  his  membership,  602 

NATIONAL  BANK, 

nature  of  in  United  States,  125,  n.  (^) 

NEGLIGENCE, 

corporations  liable  for,  434 

knowingly  keeping  a  mischievous  animal,  434 
user  of  privileges  must  be  without,  468 
directors  liable  for  gross,  572 
for  which  director  would  be  held  liable  must  be  such  as  would  make 

him  liable  in  an  action,  590 
governing  bodies  are  responsible  only  for  gross,  671 
actions  against  governing  body  for,  747.     See  Actions. 

NEGOTIABLE  INSTRUMENTS.     See  Secueitibs,  Einancial  Mattel s, 
Officials. 
bank   in    United    States,   emnowered    to    discount,  may   purchase, 

152,  n.  (3) 
power  of  corporations  to  issue,  207,  209 
power  of  co-partners  to  accept,  215 

unauthorised  issue  of,  does  not  invalidate  contemporary  mortgage,  224 
effect  of  giving  promissory  note  as  collateral  security  to  a  mortgage, 
232,  ij.  (1) 
I.  Ordinary, 

express  power  of  corporations  to  issue,  may  be  given  by 

1.  Constating  instruments,  246 

2.  Directly  or  indirectly  by  legislature,  246 

Companies  Act,  1862,  gives  no  power,  247 
implied  power, 

1.  From  nature  of  the  business,  247 

examples  of  coi'porations  which  have  no  such  implied 

power,  247,  248 
which  have,  247,  nn.  ('),  (^) 
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I.   Ordinary — continued. 

implied  power — continued. 

2.  From  wide  capacity  given  by  constating  instruments,  248 

authority  at  law  to  negotiate  paper,  249 

3.  From  wide  language  used  in  constating  instruments, 

249 
effect  of  the  clause  "incidental  thereto,"  250 
not  involved  in  implied  power  to  incur  debts,  251 

otherwise  in  United  States,  251 
all  corporations  may  draw  cheques,  251 
power  of  corporations  to  confer  title  by  indorsement,  251 

authority  of  agents,  252 
liability  of  corporations  on  indorsement,  252 
corporations,  like  infants,  without  power  to  make,  may  indorse  so  as 

to  pass  interest  to  indorsee,  252 
power  to  corporations  to  become  surety,  252 
II.  BiUs  and  Notes  under  Seal,  253 

III.  Negotiable  Bonds.     See  Debentures. 

debentures  resembling  mortgages,  253 

are  chnses  in  action,  253 
debentures  to  bearer,  253,  256 
stock  certificate,  transferred  in  blank,  does  not  thereby  become 

negotiable,  254 
money  bonds,  negotiable  in  United  States,  254,  and  note 
decisions  as  to  import  and  effect  of  debentures  to  "bearer"  and 
"order," 

in  equity,  254 

at  law,  267 
when  they  may  be  issued,  262 
circumstances  under  which  they  often  are  issued,  262,  263 

IV.  Coupons,  263.     See  Coupons. 
V.  Improper  issue  of, 

when  no  power  exists,  263 

liability,  question  of  power,  not  of  purpose.s,  263 
when  power  wrongly  exercised, 

1.  For  Ultra  Vires  purposes,  265 

trading  company  not  liable  on,  when  given  for  abnormal 
purpose,  265,  n.  (*) 

2.  For  improper  purposes, 

joining  in  accommodation  bills,  266 

issuing  negotiable  instrimients  for  debts  of  others, 

266 
obtaining  funds  by  means  of  bills  or  notes,  267 

3.  Issue  Ultra  Vires  of  the  agent,  267 

effect  of  notice,  267 
formalities, 

bills,  &c.,  issued  by  corporations  need  not  be  under  seal,  268 
should  be  strictly  observed,  268 
restrictions  on  amount,  268 

absence  of  power  or  informality  and  limitation  on  amount 
distinguished,  268,  n.  (^') 
power  of  officials  to  issue,  567.     See  OyFiciALS. 
"company  note"  given  by  directoi-s,  578 
taken  in  satisfaction  and  discharge,  515.     See  Novation. 
bonds  wrongly  issued  void  in  hands  of  innocent  holders,  610,  ii.  p) 
corporation  discounting,  without  power,  may  recover  the  money  though 

the  securities  are  void,  655 
liability  of  officials  foi',  660 
questions  as  to.  Ultra  \'ires  in  secondary  sense,  708 

NEW  SHAKES  OR  STOCK.     See  Shakes  and  Stock. 

aoceiitanco  of,  by  executors  or  mortgagees  is  personal,  not  representa- 
tive, 295 

NOMINEE, 

same  as  trustee  in  regard  to  shares,  293 

of  corporation,  contr.ictingfor  paid  up  shares,  298 

may  sue  if  a  shareliolder,  71 9 
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NON-COMMEKOIAL  CORPORATIONS, 

divided  into  (a)  pubKo  corporations,  13 
First.  Municipal,  13 
Secondly.  Quasi-municipal,  14 
Thirdly.  Commissioners  for   river,  sewage,   naviga- 
tion, &c.,  purposes,  14 
(6)  co-operative  associations,  14 
(c)  anomalous  associations,  14 
application  of  doctrine  of  Ultra  Vires  to,  55 

doctrine  of  Ultra  Vires  applies  more  strictly  to,  than  to  commercial,  123 
right  of  to  give  gratuities,  pensions,  &c.,  182 
principles  regulating,  184,  seq. 
scope  of,  184 

have'  no  "business  "  or  "undertaking,"  184 
effect  of  Ultra  Vires  doctrines  as  to,  184 — 203 
"  ordinary"  and  "  special"  distinguished,  54,  184 
interfereoce  of  Courts  with,  185 
ecclesiastical.     See  ficoLBSiASTiCAL  CoKPOBATioNS. 
eleemosynary.     See  Eleemosynary  Coeporatioss. 
municipal.     See  Municipal  Cokpokations. 
quasi-municipal.     See  Quasi- Municipal  Coepoeations. 
other  public  bodies,  197 

commissioners  for  public  works,  197 
misapplication  of  funds  by,  197 
jurisdiction,  rights,  liabilities,  &c.,  of,  197 
doctrine  of  Ultra  Vires  applies  to  "  special "  only,  198 
general  remarks  as  to  application  of  doctiine  of  tltra  Vires  to,  198 
rights,  &c.,  conferred  only  by  constating  instruments,  198 
when  a  trust  is  imported,  199 
may  adopt  ordinary  monetary  arrangements,  204 
may  open  and  overdraw  banking  accounts,  but  their  conduct  will  be 

more  strictly  examined  than  that  of  commercial  corporations,  205 
can  only  borrow  when  expressly  authorized,  222 
applications  by,  to  Parliament,  401 

expenses  may  not  be  paid  out  of  their  trust  property,  402 
may  be  authorized  by  the  Courts,  403 
may  resist  applications  to  Parliament  at  the  corporate  expense  which 
'    attack  the  interests  of  their  trust,  403 

statutoiy  powers  of,  as  to  opposing  or  promoting  parliamentary  and 
other  proceedings,  405 

NON-USER,    See  Mandamus. 

of  privileges,  distinct  from  non-performance  of  duty,  164 — 9,  490,  n.  (') 
whether  ground  for  injunction,  491 
mandamus,  or  information,  as  a  remedy  for,  491 
corporations,  how  far  liable  for,  760 — 1 
as  a  ground  for  dissolution,  775 — 6 

NOTES.     See  Negotiable  Insteuments. 
given  by  directors,  578 

NOTICE, 

of  meetings  of  corporations  must  be  given  to  all  members,  33,  732 
omission  to  send  notice  to  anyone  who  is  of  sound  mind  wiU  invalidate 

proceedings  of  meeting,  33 
constating  instruments,  custom  or  bye-laws  may  restrict  member's 

right  to,  33 
persons  actually  present  without,  will  be  bound  by  proceedings,  33 
persons  not  present,  without,  may  be  bound  by  acquiescence  in  pro- 
ceedings, 33 
form  of,  regulated  by  constating  instruments  or  custom,  34 
must  state  date,  time  and  place  of  meeting  and  business  to  be  con- 
sidered, 34 
transaction  of  business  foreign  to  objects  specified  in,  will  not  make 

whole  meeting  irregular,  34 
length,  of,  iixod  by  consulting  instruments  or  by  statute,  34 
how  to  be  given,  stated  in  constating  instruments  or  statute,  34 
of  meetings  of  managing  body, 
usually  given  of  all  meetings,  621 
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of  managing  body — continued. 
must  be  given  of  special  or  unusual  business,  621 

in  default,  any  special  business  purported  to  be  carried  on  will 

be  bad,  and  will  not  bind  even  outsiders,  621 
transaction  of  business  foreign  to  that    set  forth  in,  will  not 
render  whole  meeting  irregular,  622 
effect  of,  in  respect  of  negotiable  instraments,  267 
of  calls,  interest  payable  after  date  of,  305 
persons  will  be  presumed  to  have,  of  constating  instruments  and  powers 

of  officials,  561,  573—4,  606 
to  agent  is  notice  to  principal,  569,  582 
to  directors  acting  as  such,  binds  their  corporation,  582 — 3 
corporations  having  common  officials,  not  necessarily  affected  with, 

tnrough  these,  of  each  others'  transactions,  584 
as  a  condition  precedent  to  forfeiture,  601,  608,  and  n,  (■•),  609 
persons  with,  obtaining  benefits  from  Ultra  Vires  transactions  with 
corporations,  must  account,  630,  688 
examples,  688 — 9 
of  calls,  what  informalities  invalidate,  601 

allotment  of  shares  without,  to  auditors  and  other  officials,  288,  596 
of  constating  instruments,  when  presumed.  561 

NOVATION.    See  Amalgamation. 

principles  of,  in  Roman  Law,  514 
Ulpian's  definition  of,  514 
conditions  of,  514 
effect  of,  515 
in  English  Law,  515 
accord  and  satisfaction,  515 

by  taking  negotiable  instrument,  515 
other  instances  of,  615 

principle  of,  on  dissolution  of  partnership,  515 
as  affecting  creditors  in  cases  of  amalgamation,  517,  526 — 528 
acquiescence  of  policy-holder  in,  528,  629 
is  often  a  tripartite  contract,  529 

when  consent  of  creditor  will  be  implied,  529 
principles  as  to,  laid  down  in  Albert  and  European  Arbitrations,  529 
payment  of  insurance  premiums  to  a  new  company  does  not  alone 

work,  529,  n.  (') 
Legislature  may  compel  creditors  to  submit  to,  530 
even  in  United  States,  but  only  provided 

1.  Some  public  object  is  to  be  attained  or  served,  631 

2.  Compensation  be  made  to  objectors,  531 
in  consolidation,  536.     Sec  Consolidation. 

NUISANCE, 

principal  liable  for,  442,  n.  (') 

corporations  may  be  indicted  for,  442,  462,  764 

Attorney-General  may  sue  in  cases  of  public,  764 


OBLIGATION, 

former,  destroyed  by  novation,  515.     Sec  AooaKD  and  Satisfactton, 
Novation.  ' 

OBLIGATORY.     Sec  Non-Useh. 

OFFICIALS.    Seo  Agents,  Directors,  Governing  Bodies. 

liability  of,  for  paying  dividends  when  not  earned,  345,  n.  {^) 

are  governing  bodies  or  ordinnry  agents,  559 

exercise  of  poAvers  by,  559 — .''lOl 

power  of,  to  issue  negotiable  instruments,  567 

corporations  having  common,  not  necessarily  affected  with  notice  of 

each  others'  transactions  through  these,  584 
other  than  governing  bodies, 

their  position  is  that  in  which  other  agents  stand  to  ordinary 

individuals,  591 
they  have  the^  authority  given  them  expressly  or  by  custom,  591 
implied  capacities  of  cashier  of  a  bank,  692 
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other  than  governing  bodies — continued. 

must  display  ordinary  skill  and  proper  care,  592 

may  not  make  profits  indirectly  out  of  their  position,  592  , 

no  majority  of  corporators  can  condone  proceedings  whereby 

of&cials  have  made  profits,  705 
are  entitled  to  indemnity,  592 
necessity  for,  to  see  to  formalities  which  concern  their  own  ants,  606 
de  facto,  613,  614 

contracts  made  by  are  binding,  613 
who  are  such  ?  613 

where  person  notoriously  acted  as  cashier  of  a  bank 

thoufii  unqualified,  and  director  acted  as  such  though 

elected  by  less  than  a  quorum,  corporation  was  bound, 

614 

but  true  legal  ground  of  these  decisions  seems  to  be  that 

of  estoppel,  614 
provision    as   to,   in  Companies   Clauses  Consolidation 
Act,  1845...  615 
position  of,  in  respect  of  Ultra  Vires  transactions,  657 — 681 
liability  of  corporate,  for  contracts, 

1.  Ordinary  agency,  659 

negotiable  instruments,  660 

extraneous  evidence  as  to,  when  admissible,  661 
distinction    drawn    in    United    States    between 
primary  parties  to  negotiable  instruments  and 
indorsees,  in  favour  of  latter,  661 

2.  ITo  principal,  662 

act  of  official,  when  there  is  no  existing  principal,  nor 
anyone  existing  who  could  be  principal,  cannot  be  sub- 
sequently ratified  by  anyone  willing  to  do  so,  662 

promoter  and  ' '  trustees "  purporting  to  act  on 
behalf  of  future  corporation,  662 

3.  Excess  or  misrepresentation  of  authority,  662 

First.  Authority  of  officials,  663 

official  misrepresenting  his  own  authority  is  per- 
sonally liable  to  other  party  unaware  of  limita- 
tion, 663 

misrepresentation  of  law,  not  facts,  involves  them 
in  no  liabOity,  663 

what  is  a  warranty  of  authority,  664 
Secondly.    Corporate  powers. 

officials  misrepresenting  corporate  powers  not 
liable  usually,  665 

1.  Decisions  in  chancery,  665 

2.  At  common  law,  666 

officials  personally  liable  for  untrue  assertions  as 

to  his  authority,  667—8 
officials  not  liable  unless  and  imtil  it  is  shown 
that  corporation  is  not  liable,  667,  n.  O 
liability  of  corporate,  for  torts, 

are  personally  liable  for  torts,  though  committed  in  hoTia  fides 

and  in  the  due  discharge  of  their  duties,  668 
are  personally  liable  for  fraud,  670 

unless  they  have  acted  with  bona  fides  and  are  mere 
instruments,  e.g.,  secretary  or  chairman  issuing  report, 
&c. ,  containing  misstatements,  670 
there  must  be  actual,  not  merely  notional  fraud,  to  fix 
persons  with  liability,  670 
position  of  corporate,  in  reference  to  their  corporation,  670 
liabilities,  670—676 
rights, 

1.  Indemnity,  676.     See  Indemnity. 

2.  Lien,  678.     See  Lien. 

3.  Contribution,  679.     See  Conteibtttion. 

OMNIBUS  COMPANY, 

conferring  on  itself  power  to  borrow  subsequent  to  its  creation,  211 
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OPPOSITION, 

contracts  to  withdraw,  to  bills  in  Parliament,  372,  n.  ('),  379,  380 — 1. 
See  Leqislatoks,  Peers,  Parliament. 

"OEDINARY"  CORPORATIONS, 
description  of,  64 

distinction  between   "ordinary"  and  "special,"  corporations  as  to 
purposes,  65 

OVERDRAWING, 

corporations  may  overdraw  at  their  bankers,  205 
distinguished  from  borrowing  and  issue  of  bills,  207 

OVERSEERS 

and  churchwardens  are  together  quasi-corporate  bodies,  24 

PAID-UP  SHARES, 

issue  of,  to  what  extent  Ultra  Vires,  296,  582 

parties  taking,  when  held  contributorias  on  winding  up,  286,  296,  298 

PARLIAMENT,  APPLICATIONS  TO, 
general  principles, 

whether  coi'porations  may  make,  81,  384,  387 — 9 
jurisdiction  of  equity  courts  as  to,  384 — 5,  386,  387 — 8,  398 
in  [Jnited  States  Courts  cannot  restrain,  385 — 6 
public  and  private  grounds  of,  distinguished,  386 — 7 
in  breach  of  contract,  semhle  equity  will  restrain,  3S6,  398 
all  corporations  may  make  and  allow  to  be  made  in  their  name, 
387,  389 

power  not    qualified  by  fact   of   application    being    to 
relieve  from  express  agreements  or  positive  liabilities, 
388 
corporations  may  join  in,  389 
constitution  of  corporation  may,  in  Great  Britain,  be  changed 

without  assent  of  corporators,  391 — 2 
otherwise  in  United  States,  391 — 2 
by  commercial  corporations,  393 — 400 

1.  Making,  at  corporate  expense,  81,  393 

not  Ultra  Vires  in  primary  sense  provided  applications 

relate  to  corporate  enterprise,  393 
Ultra  Vires,  in  secondary  sense,   in  absence  of  express 

power,  if  any  members  object,  390,  394 

single  shareholder  may  then  restrain,  394 
not  ^Ulti'a    Vires    if    constating    instruments   contain 

necessary  powers,  395 

2.  Opposing,  395 

commercial  corporations  may  resist,  object  of  which  is 
curtailment  of  corporate  enterprise  or  powers,  395 

3.  Assisting  applications  by  others,  396 

Ultra  Vires  to  jiromote,  not  made  directly  by  corporation 
or  its  agents  for  its  own  purposes,  396 

4.  Subsidiary  agreements,  398 

Courts  claim  jurisdiction  to  prevent  corporations  from 

breaking  agreements  not  to  oppose,  398 
corporations  will  be  compelled  to  observe  contracts  col- 
lateral to,  398—9 
if  not  Ultra  Vires,  it  is  at  least  improper  for  corporations  to 
make  contracts,   &c.,  on  the  assumption  that  their 
application  will  be  successful,  309 
issue  of  shares  in  anticipation  of  success  restrained,  400 
principles  involved  in  the  case  of  commercial  corporations,  401 
by  non-commercial  corporations  at  corporate  expense,  81,  401 — 5 

1.  Making  or  assisting, 

Ultra   Vires  of  corporations  possessing  their  property 
under  conditions  constituting  a  trust,  402 
Courts  will,  in  proper  cases,  authorise  trust  cor- 
porations to  make  such  applications,  403 

2.  Resisting, 

non-commercial  corporations  may  resist  applications 
which  attack,  or,  sembU,  may  result  in  damage  to 
interests  of  trust,  403 
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PARLIAMENT,  APPLICATIONS  TO—cotainued. 
agreements  collateral  to,  405 — Hi 

in  respect  of  existing  and  non-existing  corporations,  405 

ordinary  and  statutory,  406 
varieties  of, 

1.  For  legal  and  parliamentary  expenses,  407 

2.  Preliminary  transactions,  preparation  of  plans,  &c.,  407 

3.  To  procure  rights  of  way,  not  to  build,  &c.,  407 

4.  Bribes  to  legislators  and  similar  arrangements,  407 

5.  To  pay  compensation  for  personal  inconrenience,  407 

6.  To  construct  works,  407 

7.  To  take  lands,  407—413 

agreements  conditional  on  the  passing  of  the  Act  are  good, 
408,  and  n.  (*),  409 

must  relate  to  subject  matter  of  the  Act,  409 
are  binding  as  soon  as  Act  passes,  410 
conditional  on  taking  the  land,  411 

decision  at  law,  4X1 
conditional,  may  be  good  though  no  land  taken, 
412—13 
discharge  of  collateral  agreements,  413 — 14 

out  of  what  funds  to  be  discharged,  413 — 14 
of  foreign  nation  or  state,  414 — 15 

PARLIAMENT,   SUPREMACY  OF, 

in  Great  IJritain,  is  absolute,  391 — 2 
in  United  States,  391—2 

PARLIAMENTARY  AGENTS, 

corporations,  when  not  liable  for  costs  of,  366 

agreements  with,  bad,  unless  specifically  limited  to  constitutional  acts 
and  services,  380 

ordinary  agreements  with,  in  connection  with  applications  to  Parlia- 
ment, are  good,  380,  n.  (^) 

PAROL  CONTRACTS.    ^««  Seal. 

PART  PERFORMANCE.    See  Seal. 

of  informal  contracts,  563,  n.  ("),  556 
what  amounts  to,  557 

effect  of,  in  respect  of  transactions  Ultra  Vires  in  secondary  sense  710 
711  J  •        , 

PARTIES.    See  Actions,  Suit  in  Eqititt. 

corporations  are  proper,  in  action  to  recover  property,  for  an  account 

or  against  officials,  714 
any  member  may  sue  in  respect  of  proceedings  Ultra  Vires  in  strict 

sense,  714 
when  equitable  members  may  sue,  715 

in  the  case  of  corporations  other  than  joint  stock  companies,  716 
in  the  case  of  joint  stock  companies,  716 
mere  nominee  may  sue,  719 
when  corporations  must  be  defendants,  721 
whether  officials  ought  to  be,  722,  744 
member  may  sue  individually  in  his  own  right,  739 

or  on  behalf  of  a  class,  740 
plaintiff  must  not  be  personally  incompetent  to  sue,  741 
all  persons  concerned  in  objecting  to  suit  must  be  defendants,  743 
when  Attorney-General  must  be  plaintiif  on  behalf  of  public,  751 

defendant,  752 
when  Attorney-General  may  sue,  757  seq. 

PARTNERSHIPS.      See    Bi'sinbss    Conventions,    Traffic    Arrange: 

MENTS. 

distinguished  from  associations,  9 
ordinary,  include  what  associations,  10 
liability  of,  for  loans,  212—13,  639 

on  contracts,  640 
powers  of,  as  to  borrowing,  212 
not  liable  merely  for  money  borrowed,  213 
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trade,  have  implied  power  to  borrow,  215 
corporations  may  not  enter  into,  155 
proposed,  liability  of  members  of,  276 
agreements  amounting  to,  601 

of  corporations  creating,  void,  506 — 7 
justified  by  custom,  507,  n.  (') 
principle  of  novation  on  dissolution  of,  615 
questions  as  to  articles  of,  in  quasi-amalgamation  of  unincorporated 

companies,  535 
and  joint  stock  companies,  comparison  of,  560,  573,  n.  (') 
power  of  majority  of,  rule  when  acting  bond  fide,  724 
principles  of,  apply  to  corporations,  725 
interference  of  courts  in  disputes  of,  730 

PAET  PERFORMANCE 

of  contracts  informally  made,  563,  n.  ('),  556 

■what  amounts  to,  557 

of  contracts  Ultra  Vires  in  secondary  sense,  710,  711 

PATENTS, 

purchase  of,  by  coi-poration,  not  Ultra  Vires,  152 

contract  for  purchase  of,  by  trustee  of  an  intended  corporation,  362 

corporation  liable  for  infringement  of,  by  their  workmen  contrary  to 

orders,  421 
how  far  encouraged,  511 

PAYMENT  FOR  SHARES 
in  cotton,  tea,  &c.,  178 
by  materials,  work,  &c.,  286 
requisites  as  to,  296 

must  be  in  money  or  money's  worth,  296 

to  relieve  from  payment  in  money,  the  consideration  must  be  some- 
thing given  to  the  company  after  it  is  formed  ;  what  is  given  before 
will  not  do,  296 
need  not  be  in  money,  and  amount  of  consideration  will  not  be 
examined  by  the  courts,  in  all  cases  not  within  section  25  of  Com- 
panies Act,  1867...  298 
liability  as  to,  by  persons  agreeing  to  take  paymeut  for  goods,  woik, 

&c.,  in  shares,  298 
such  liability  depends  upon  whether  the  contract  was  absolute  or  con- 
ditional, 299 
effect  as  to,  of  Companies  Act,  1867, 

payment  to  be  made  m  cask,  unless  otherwise  determined  by 

contract  duly  made  in  writing  and  filed  with  registrar,  299 
shares  cannot  be  issued  at  a  discount,  299 

except  in  the  case  of  companies  under  Companies'  Clauses 
Act,  1863,  299 
what  is  a  "payment  in  cash,"  299,  300 

1.  By  cash,  300 

2.  By  setting  off  a  debt  then  due,  &c.,  300 
what  is  a  contract  duly  made  in  writing  and  filed,  301 

an  agreement  in  articles  of  association  will  not  generally 

suffice,  301 
but  may  be  sufficient,  301 

contract  can  only  affect  the  nature,  not  the  amount  of  the 
consideration,  301 
while  contract  is  executory,  it  can  only  be  enforced  against  the 
applicant  by  giving  him  exactly  what  he  has  stiiralated  for,  302 
otherwise  if  contract  has  been  executed,  302 
especially  where  contract  is  only  implied,  302 
shares  issued  as  paid  up  under  a  delusive  contract  are  considered 

as  paid  up  in  hands  of  boiidfide  transferees,  303 
omission  to  file  the  contract  may  be  rectified  by  Court  of 

Chancery,  303 
but  the  shares  must  be  properly  identified,  303 

PEERS.     See  Leqis'LAtoes. 

PENSIONS, 

may  be  granted  by  commercial,  if  not  all,  corporations  to  their  officials, 
179,  181 
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grant  of,  when  biuding,  181 

whether  revocable,  181 

may  not  generally  be  granted  by  non-oommercial  corporations,  182 

PERPETUAL  SUCCESSION, 

incident  of  corporations,  1,  3 

bodies  taking  in,  need  not  be  corporations,  5 

PERSONAL  LIABILITY.    See  Contracts,  Toets. 

of  agents,  officials,  &c.    See  Agints,  Dikeotoks,  Governing  Bodies, 

Officials. 
of  shareholders.     See  Corporators,  Members,  Shareholders. 

r7.R30NALTY, 

1.  Pure, 

right  of  corporations  to  acquire,  5,  62 — 3,  84 — 5 
is  totally  distinct  from  capital,  63,  n.  (^) 
right  of  corporations  to  deal  with,  78 
mode  of  acquisition  of,  by  corporations,  79 
restrictions  on  acquisition  of,  by  corporations,  85 
right  of  corporations  to  alienate,  87,  89 

2.  Impure, 

right  of  corporations  to  acquire,  63,  seq.,  63,  n.  {^),  66,  72—3,  78 
restraint  of  the  Mortmain  Acts,  63,  seq.,  68 
right  of  Ecclesiastical  Commissioners  to  take,  70 

of  corporations  to  deal  with,  78 
effect  of  disabling  statutes  on,  78 
acquisition  and  holding  of,  90,  n.  (^) 

PETITION, 

to  Supreme  Legislature,  384,  seq. 

of  late  members,  winding  up  ordered  on,  717,  n.  (^ 

application  for  winding-up  order  is  to  be  by,  780 — 1 

PLACE.     See  Notice. 

of  meetings  of  corporations,  34 

of  governing  body  need  not  be  a  fixed  one,  620 — 1 

PL.UNTIFF, 

who  may  be,  in  actions  in  respect  of  proceedings  Ultra  Vires  in  primary 
sense,  714 
corporation  may  itself  be,  714 
any  member  may  sue,  714 
possible  exceptions, 

1.  Equitable  members,  715 

2.  Where  trustees  are  interposed,  715 

1.  Against  other  than  joint  stock  corporations, 

any  actual  member,  716 

e.g.,  ratepayers,  members  of  charities,  716 

2.  Against  joint  stock  corporations, 

any  complete  shareholder,  716 

not  a  pastmember,  serrible,  716 
persons  having  analogous  interests,  716 

shareholder  who  has  not  complied  with  aU  requisite  formali- 
ties, 716 

whose  application  has  been  definitely  accepted,  716 

equitable  shareholders,  716 

scrip  holders,  716 

creditors  such  as  policy  holders,  716,  717 

persons  liable  on  a  dissolution,  717 

3.  Creditors  by  simple  contract  cannot  sue,  718 

whether  possessing  a  lien  or  not,  718 

entitled  to  sue  by  provisions  of  their  contract,  718 

4.  Smallness  of  plaintiffs  interest  no  objection,  718 

when  not  subject  to  ordinaiymle  as  to  suits  for  subject  matter 
less  than  £10,  718 

5.  Member  of  another  corporation,  718 

6.  Mere  nominee,  if  a  shareholder,  719 
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in  actions  in  respect  of  pioceeJings  by  a  majority, 
the  corporation  is  the  proper  plaintiff,  735,  736 
and  must  be  plaintiff  if  willing  to  sne,  735 
if  corporation  refuses  to  sue,  a  single  memljer  may  then  do  so,  735 
if  only  one  member  be  aggrieved,  that  one  alone  will  be  plaintiff. 

in  ifiis  own  right,  739 
one  member  may  sue  on  behalf  of  a  class,  740,  741 

plaintiff  must  not  himself  be  personally  incompetent  to  sue, 

741 
cannot  thus  sue  for  wrong  peculiar  to  himself,  742 
may  not  pray  alternative  relief,  742 

may  sue,  even  if  a  nominee  of  outsiders  and  third  parties,  how 
far,  742 
in  actions  by  or  on  behalf  of  the  public, 

a  private  person  cannot  sue  for  a  public  wrong,  751,  754,  756 
right  of  way,  751 
pier  in  a  river,  752 
the  Attorney-General  is  the  proper  plaintiff  in  such  cases,  61,  u.  ('), 
93,  112,  752,  754—761 
but  where  there  is  distinct  private  injury,  private  individual 
specially    affected    may   sue    without    making   Attorney- 
General  a  party,  752 — 764 
private  persons,  not  members  of  the  corporations  concerned, 
cannot  sue  them  to  restrain  Ultra  Vires  acts  injuring  the 
public,  754—756 

Waterworks  Company  diverting  a  stream,  754 

going  beyond  their  limits,  755 
Gas  Company  going  beyond  their  limits,  755 
when  corporators  may  sue  to  restrain  such  acts  by  their  cor- 
poration, 756 
when  the  Attorney-General  may  sue,  757.     See  Attobney- 
General.  I 

POLICY, 

mortgage  not  within  clause  of  fire,  prohibiting  change  in  title  or 
possession  of  property,  110,  n.  C) 

POLICY  HOLDERS, 

may  be  creditors  merely,  530 

or  both  creditors  and  members,  530 

may  petition  for  a  winding  up,  530 

may  sue,  in  respect  of  transactions  Ultra  Tires  in  primary  sense,  527, 

717,  749,  786 
how  affected  by  amalgamation,  527,  528,  530 

POWERS 

of  corporations  over  their  members,  32,  33 
members  in  general  meeting,  32 
corporations  are  only  such  as  are  expressly  given  them,  40,  122, 

129 
majorities,  47 — 49,  724  seq. 
what  are  the  powers  of  corporations,  50 
of  registered  corporations,  58 

corporations  restrained  by  old  Mortmain  Acts,  63 

not  restrained  by  modern  Mortmain  Acts,  U7 
in  constating  instruments,  to  acquire  land,  69 
of  ecclesiastical  corporations  to  take  land,  .70 
charitable  corporations  to  take  land,  71 
trustees  of  charities  to  take  laud,  71 
municipal  corporations,  72 
co-operative  associations,  72 
commercial  corporations,  73 
town  councils,  as  to  libraries  Eind  museums,  73 

literary,  &c.,  institutions,  73 
recreation  grounds,  sites  for  schools  and  public 
parks,  &c.,  74 
as  to  acquisition  of  property  by  corporations,  79 
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of  corporations  to  take,  by  conveyance  inter  vivos,  79 
by  devise,  79 
to  deal  with  trust  property,  82 
to  alienate  their  property,  82 
exercise  of  power  may  have  three  effects,  82 
absence  of  power  does  not  prevent  property   legally 
transferred  or  conveyed  to  corporation  vesting  in 
such  corporation,  84,  85 
to  acquire  personalty,  85 
as  to  conduct  of  business,  86 
to  alienate  their  whole  assets,  87 

restriction  on  this  power,  89 
to  acquire  realty,  90 

by  private  contract,  92 
compulsorily,  93 
effect  of  compulsory  powers,  as  to  ownership  of  land,  92 

1.  As  regards  corporations,  94 

2.  As  regards  grantor,  96 

to  maintain  a  railway,  includes  reasonable  improvements,  98 

canal  company  has  power  to  dedicate  its  land  as  a  public  footpath, 

subject  to  use  as  a  towing  path,  98 
rights  of  corporations  over  lands  taken  under  compulsory  powers,  105 
compulsory,  imply  authority  for  incidental  acts,  reasonably  necessary 
for  utilisation  of  special  powers,  108 
exact  nature  of,  109 
misuse  of,  109 
to  "  invest  in  securities  "  does  not  authorise  dealing  in  shares,  126 
special,  cannot  be  transferred  or  leased,  163 
of  borrowing,  210—226 
express,  210 
statutory,  211,  212 
implied,  212—222 
to  borrow,  validly  executed,  though  accompanied  by  giving  of  Ultra 

Vires  securities,  224 
implied,  to  incur  debts,  embrace  also  powers  to  give  securities,  226 
express,  to  give  security,  negatives  implication  of  any  other  power,  229 
absence  of,  or  informality  distinguished  from  limitation  on  amount  of 

bills  to  be  issued,  268,  n.  (') 
corporations  not  liable  for  damage  resulting  from  due  exercise  of,  481 
mortgage  of,  confers  no  right  to  exercise  of,  by  mortgagee,  482,  n.  (2) 
abandonment  of,  by  corporations, 

1.  As  between  the  corporation  and  its  members,  490 

effect  of  laches,  490,  n.  (') 

2.  As  between  a  corporation  and  non-members,  491 
of  directors,  must  be  examined  by  persons  dealing  with,  574 

PEEFEEENCE  CAPITAL.     See  Capital,  Shakes  and  Stock. 

what  it  is,  holders  of  will  rank  as  to  capita],  and  it  may  be  as  to 
interest,  before,  or  to  entire  exclusion  of,  the  ordinary  members,  309 

PEEFEEENCE  SHAEES, 

provisions  of  Companies  Act,  1880,  as  to,  279 

incidents  of,  depend  on  their  creation,  309 

holders  of,  generally  entitled  to  be  paid  dividends  out  of  future  profits, 

309 
dividends  on,  payable  only  out  of  profits,  may  be  reduced  pro  rata  and 

pari  passu  with  ordinary  shares,  by  registered   companies   with 

power,  310 
must  he  created  for  proper  purposes,  310 
creation  of,  principles  in  United  States,  311 

PEELIMINAEY 

expenses,  for  which  a  corporation  is  liable,  182,  365 — 6,  770 
business  may  be  done  before  capital  or  any  portion  of  it  is  subscribed, 

273 
expenses  of  a  solicitor,  incidental  to  formation  of  company,  365,  366, 

n.  (') 
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expenses,  contracts  in  respect  of,  not  Ultra  Vires  in  primary  sensei, 

394 
conditions,  what  are  directory  formalities,  604 

relating  to  destruction  of  rights,  e.g.,  forfeitures,    areim- 

perative  formalities,  608 — 9 
relating  to  issue  of  bonds,  when  imperative  formalities,  610 

PREMISES.    See  Alienation,  BtrsiNBSs. 

excess,  rights  of  corporations  as  to,  117 

PEEROGATIYE, 

corporations  hy  royal,  25 

PRESCRIPTION, 

corporations  hy,  23 

creation  of,  25 — 6 
easements  cannot  be   acquired  by,    against    corporations    unable    to 
alienate,  95,  113 

PRESERVATION  CASES.    See  Salvage  Cases. 

PRESUMPTION 

that  agent  contracting  for  foreign  principal  is  primarily  liable,  now 
mainly  question  of  evidence,  658 

PRINCIPAL.      See  Agents,    Directors,    Feaud,    Governing    Bodies, 

Officials. 
fraud  of  agent  may,  for  purposes  of  pleading,  be  treated  as  fraud  of, 

428 
is  liable  for  nuisance,  442,  n.  (') 
notice  to  agent  is  notice  to,  569,  582 
agent  liable  if,  is  not  disclosed,  657 
without  means,  657 
not  bound  if  agent  exceeds  his  powers,  658 
may  ratify  acts  of  agent,  659 

PRIORITY 

of  debentures,  235 — 6 

of  successive  incumbrancers  of  shares  will  be  according  to  their  notices 

to  the  company,  293 
of  dififerent  emissions  of  preference  shares,  308 
of  debenture  members,  314 

PRIVATE  COMPANIES, 
meaning  of  term,  15 
what  they  are,  in  consideration  of  law,  if  corporations,  15 

PRIVATE  CORPORATIONS, 

principles  as  to  alienation  of  property  by,  113 

PRIVATE  PERSONS, 

special  powers  of,  472—  3 

rights  of,  are  strictly  upheld,  477 

must  be  maintained  even  though  public  interests  be  com- 
promised, 478 
are  bound  to  look  to  constating  instruments,  561.     See  Notice. 
must  examine  powers  of  directors,  574,  677 

PRIVILEGES.    See  Franchise,  Powers. 

charters  forfeited  for  abuse  of,  4,  777 — 780 
.   cannot  be  delegated,  61 
purchase  and  sale  of,  159,  162,  163,  482,  506 
transfer  or  lease  of,  void  in  United  States,  163 
cannot  be  mortgaged,  239,  602 
meaning  of  term,  459 
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varieties  of,  459 
corporations  not  liable  for  damage  from  careful  \ise  of,  400,  481 

principles  as  to  compensation  in  United  States,  400 
what  acts  tliey  authorise,  401 
incidents  of,  403 

extraordinary  support,  40."j 

using  dangerous  machines,  40'! 
effect  of  general  and  special  statutes  respecting,  405 

area,  403 

minerals,  405 
eminent  domain,  4(35.     See  Emixext  Domain. 
exercise  of, 

1.  Requisites  of  user,  407 

i.  AVithin  the  authority,  40S 
ii.  With  due  regard  to  formalities,  408 
iii.  In  good  faith,  408 

2.  Purposes, 

privileges  must  be  hona  jhh:  exercised  for  direct  purposes, 

for  wliich  they  were  created,  40S 
superlluous  lands  can  only  bo  taken  if  hon'i  fide  I'oquired 
for  purposes  of  corporation,  470 

but  may  betaken  in  such  a  way  .is  best  to  benefit 
the  corjioration,  470 
.0.   Mode, 

restrictions  as  to,  must  be  carefully  observed,  470 
original  or  deposited  plans  must  generally  Ije  adhered  to, 
471 
4.  Time, 

when   lixed  for  execution  of  powers,  time   and  powers 
expire  together,  472 

above  principle  equally  applicable  to  private  persons 
as  to  corporations,  472 
mar  not  be  employed  by  corporations  to  benefit  or  injure  third  parties, 

473 
clear  evidence  required  tliat  proceedings  are  rcf(uisite   for  the  under- 
taking, 474 
corporate  discretion  as  to,  474 — 470 
mercantile  companies,  475 
semi-public  companies,  475 

rule  as  to,  does  not  apply  to  a  proceeding  by  a  creditor,  475 
relocation,  472,  475 
of  public  corporations  will  be  more  liberally  construeil,  141,  470 

private  lights  are  strictly  upheld,  even  though  public  interests 

be  compromised,  477,  478 
eminent  domain  in  United  States,   478.      See   Eminent  Do- 

M.4IN. 
public  corporations  will  be  allowed  n  greater  latitude  in  the  exercise 

of  compulsorj-  powers,  478 
corporations  may  not  delegate  to  others  their  own  peculiar  powers  and 
privileges,  103,  4S2,  506 

special  act  necessary  to  enable  a  liquidator  to  transfer  a  canal,  ]  59 
municipal     corporations     cannot     delegare      tlieir     quasi-legislative, 

482,  n.  (') 
mortgage  of,  confers  no  right  to  exercise,  by  mortgagee,  482,  n.  (-) 
delegation  of,  483 

tran.sfer  of,  and  working  agreement,  distinction  between,  483 
ilelegation  of,  by  appointing  receiver,  refused,  484,  n.  (') 
lease   by  railway  company  of  all  its  propertv  and  powers  lield  liad, 

485,  n.  p) 
coi'porations  may  not  give  up  to  others  the  control  of  their  special 
powers  or  of  their  undertakings,   wlietlier  on  pretence  of  business 
conventions  or  otherwise,  484,  512 

especially  corporations  created  for  public  purposes,  484 
but  this  principle  is  subject  to  two  qualitications — 

1.  When  corporation  cannot  itself  utilize  its  powers,  480 

but  even  then  the  delegation  must  not  be  absolute,  487,  n. 

2.  When  there  is  a  statutory  power  to  transfer,  487,  488 

in  such  cases  formalities  imposed  must  be  duly  observed,  488 

B.U.Y.  -  3   K 
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abandonment  of,  489 — 492 

public  corporations  cannot  abandon,  or  mako  agreements  not  to 

use  their  privileges,  489,  490 
commercial  corporations  may  decline  to  use  their  special  powers, 

or  complete  their  undertakings,  semble,  489,  491 
law  in  the  United  States  as  to,  not  consistent  or  reconcileable, 
491 

PBIVILEGED  CORPORATIONS, 

definition  of,  as  to  compulsory  powers,  20,  21 
in  Great  Britain  by  authority  of  legislature,  21 
in  United  States  by  eminent  domain,  21 

limitations  of,  in  United  States,  21,  and  n.  (°) 

PROCEEDINGS.    See  Actions,  Engagements,  Tjiansactions. 
Ultra  Vires  in  secondary  sense,  actions  in  respect  of,  766 

PROFITS.    Sec  Dividends. 

what  the  tei-m  may  denote — 

1.  Net  earnings, — deducting  merely  cun'ent  working  expenses, 

including  interest  on  borrowed  money,  335 

2.  What  remains  after  defra5dng   or  providing  every  expense 

and  liability,  including  loans  and  interest  thereon,  335 

3.  Surplus  of  assets  over  liabilities,  including  capital,  335 
and  income,  difference  between,  335,  n.  (-) 

deduotions  to  be  made  in  ascertaining,  336,  340,  341 

principles  as  to,  when  property  is  a  wasting  one,  336 — 341 

general  principles  with  respect  to  the  profits  of  joint  stock  companies 

while  going  concerns,  342,  343 
gross  profits,  343 

no  rules  as  to,  have  been  enacted  by  statute,  343 
whether  interest  can  be  capitalized,  345 — 6 
unearned   ijremimns  on  policies  are  not  suiplus  profits  which  arp 

divisible,  346,  n.  (J) 
earned  on  so  much  of  a  corporation's  enterprise  as  has  been  completed, 

are  divisible,  346 
must  be  paid  in  money,  346 
cannot  be  paid  in  shares,  347 

principles  as  to  division  of,  in  the  United  States,  347.     See  United 
States. 
may  be  applied  to  development  of  business,  347 
whether  income  or  capital,  depends  on  facts,  347 
reserve  funds,  347.     See  Reserve  Funps. 
must  be  periodically  and  duly  divided,  347 — 9,  705 
can  only  be  paid  out  of  profits  actually  earned,. 350 
if  applied  to  payments  properly  chai-geable  to  capital,  revenue  account 

may  bo  subsequently  recouped  out  of  capital,  352 
improperly  paid,  when  unearned,  may  be  recovered  from  officials  by 

liquidator  of  company  under  Companies  Act,  1862. ..351 
agreements  for  division  of,  by  railway  companies,  &c.,  are  good,  497 
governing  bodies  and  directors  may  not  make,  from  their  corporations, 

without  disclosing  their  interest,  571,  and  notes,  586 

PROMISSORY  NOTES.-    Sec  Negotiable  Instku.ments. 

PROMOTERS, 

who  represent  that  a  certain  amount  of  capital  has  been  subscribed, 

liable  up  to  that  amount,  2S7 
engagements  of,  with  or  on  behalf  of  corporations,  353  seq. 

must  not  be  Ultra  Vires,  353 
position  of  corporations  in  respect  of  promoter's  engagements,  354  seq. 
I.  Registered  companies, 
liabilities, 

cannot  bo  rendered  liable  on  contract  made  before  their  incor- 
poration, 354 
cannot  ratify  any  such  contract,  354 

provisions  in  memorandum  or  articles,  purporting  to  make  such 
contract  binding,  will  not  render  them  liable  in  an  action  at 
law  or  in  erjuity,  355 
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I.  Registered  companies — continued. 
liabilities — continued. 

effect  of  such  provisions  in  memorandum  or  articles,  356 
may  by  a  new  agreement  adopt  such  prior  contract,  357 
evidence  necessary  to  Hx  company  with  adoption,  358 

proceedinsjs  must  have  been  by  company  or  its  agents  on 
its  behalf,  358 
must  account  for  benefits  derived  from  agreements  entered  into 
before  its  incorporation  or   from  expenses  incurred  on   its 
behalf,  359 

rights  of  persons  who  have  defrayed  "pi'oliminary  expenses,  359 
rights, 

1.  General  rights  apart  from  trusts,  359 

are  analogous  to  their  liabilities,  359,  360 

2.  Trusts, 

engagements  through  medium  of  trustees,  360 
(a)  rights  at  law,  360—361 
(o)  in  equity,  361 

position  of  trustees,  361 
II.  Statutory  corporations, 

clauses  in  incorporated  statutes  in  favour  of  particular  persons 

confer  rights  enforceable  by  action,  364 
enactments  as  to  incorporation  expenses,  365 
corporation  only  liable  for  proper  expenses  of  obtaining  charter 

or  special  Act,  365 
preliminary  expenses,  bribes  cannot  be  charged  under  head  of, 
366 

1.  Agreements  on  behalf  of  intended  statutory  corporations  not 

recognised  by  the  corporation,  367 
promoter's  engagements  not   provided  for   in    statutes 
relating  to  corporation  cannot,  merely  as  such,  be 
enforced  by  or  against  it,  367 
agreements  to  take  lands,  368 

2.  Statutory  corporations  may  adopt  agreements  entered  into  on  its 

behalf  before  its  origin,  369 
(«)  by  new  express  agreement,  369 

(6)  when  corporation  acts  as  though  the  agreement  were 
binding,  369,  370 
if  corporation  puts  in  force  rights,  &c.,  which  have  been 
conferred  by  statute  as  the  result  of  agreements,  &c. , 
with  persons  who  would  have  opposed,  it  thereby 
adopts  such  agreements,  370 
projectors  not  agents  of  corporation,  372 

but  equity  will  restrain  corporation  from  acting 
contrary  to  agreements  made  by  them  on  behalf 
of  corporation,  372 — 3 
this  right  is  not  one  of  contract,  but  an  equity,  373 
decisions  in  United  States,  376—7 

3.  Equitable  considerations  as  to  promoter's  engagements  ot  statu- 

tory corporations,  377 

4.  Conditional  agreements,  37S 

5.  Particular  agreements,  378 

(a)  with  legislators,  379 

(b)  for  personal  compensation,  381 

(c)  to  construct  works,  &c.,  382 

(d)  to  take  lands,  382 
rights  of  statutory  corporations,  383 

PROPERTY.    Sec  CorvPOKAXE  PEOrr.nTY. 

PROPERTY  TEMPORARILY  IDLE, 

rights  of  corporations  as  to,  115,  135,  136 

PRO   RATA    AGREEMENTS.     See   Business    Conventions,    Traffic 

APlKANGEMBNTS. 

by  transport  companies  to  carry  or  forward  traffic  over  lines  other  than 
their  own  are  perfectly  good,  496 

3  K  2 
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rnosPECTus, 

statement  in,  on  which  a  person  has  acted  may  entitle  him  to  a  charge, 

233,  n.  (2) 
effect  of  misrepresentation  in,  424,  n.  (°) 
directors  liable  to  make  good  representations  in,  682 

PROVIDENT  SOCIETIES.    Sea  Industrial  and  Pkovident  Societies. 

PUBLIC, 

torts  against,  are  crimes,  441 

actions  by  or  on  behalf  of.    See  Actions,  Attoeney-Genekal. 

1.  AVhen  the  attorney-general  must  be  a  party,  751 

2.  When  the  attorney-general  may  sue,  757 

3.  Form  of  action,  762 

(a)  parties,  762 

(6)  mode  of  procedure,  762 

(c)  relief  sought,  764 

PUBLIC  CORPORATIONS, 
meaning  of  term,  15,  16 
latitude  allowed  to,  16,  478 
creation  of,  26,  27 
discretion  of,  90 

rights  of,  as  to  dealing  with  their  property.  111 
issue  of  execution  against  property  of,  112,  n.  (') 
to  what  extent  may  mortgage  undertaking,  113 
have  liberal  capacities,  141,  476 
alienation  of  undertaking  by,  158 
duties  of,  principles  as  to,  166,  167 

waiver  of,  168 
surplus  receipt  of,  may  be  invested,  205 
can  only  borrow  when  expressly  authorized,  223 

school  board  has  no  power  to  boiTow,  223,  n.  (^) 
not  liable  for  damage  I'esulting  from  due  exercise  of  their  powers  in  the 

course  of  their  duties,  460,  481 
alloAved  greater  latitude  in  exercise  of  compulsory  powers  than  other 

privileged  corporations,  478  seq. 
are  liable  for  neglect  of  positive  duty,  and  it  is  no  answer  that  their 

services  are  purely  honorary,  481 
may  not  contract  not  to  carry  on  their  enterprise,  510 

PUBLIC  DUTIES, 

as  to  ownership  of  land,  110,  476 

general  nature  of,  137—9,  164—9,  193,  476  seq.,  489 

of  a  railway  company,  490 

enforcement  of, 

by  mandamus, 

attorney-general  may  apply  for,  139  and  u.  (-),  763 
by  information, 

attorney-general  may  file,  763 

but  not  against  railway  company  to  compel  com- 
pletion of  enterprise  merely  on  ground  of  statutory 
duty,  139,  n.  (-),  763 
in  United  States  iuforiuation  in  equity  lies,  quccre,  763 
by  quo  warranto,  779 

proper  remedy  in  United  States  is  by  information  in 
nature  of  7H0  trarranfo,  scniblc,  763 
by  scire /rtff'tM,  779 

PUULTC  INTERESTS, 

how  far  to  be  considered  in  questions  of  Ultra  Vires,  477  seq. 
when  in  conflict  with  private  right,  16,  477,  605 — 6,  751 — 2 

but  considerations  of,  arc  no  defence  to  bill  for  specific  perform- 
ance against  a  corporation,  477 
and  private  rights  will  be  strictly  upheld,  477 — 8 
no  attention  will  be  paid  to  so-callod,  in  determining  validity  of  traffic 

arrangements,  505 — 6 
in  suit  concerning,  attorney-general  must  be  a  party,  751  seq. 
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PUBLIC  POLICY.     Sec  Business  Conventions. 
is  opposed  to  delegation  of  powers,  485 
business  conventions,  if  opposed  to,  void,  493 
influencing  markets  is  against,  493,  511,  512 
restraint  of  trade  is  against,  493 
infringement  of  right  of  travel,  511 
contract  not  to  continue  railroad,  511 

to  exclude  competition,  511 
lobbying  contracts  are  vicious,  380 

PUBLIC  PURPOSES  OR  USES.     See  Eminent  Domain. 
enumeration  of,  21,  n.  (*) 

PURCHASE, 

of  personalty,   power   incident  to  corporations,  5,  62 — 3,  8».      See 

Personalty. 
by  corporations  of  property,  86.     Sec  Phopeety. 
land,  90.     See  Land. 
shares,  132.     See  Shaties  and  Stock. 
their  own  shares,  133,  135 
an  existing  business,  156 

"whole  concern"  of  another  corporation,  156—7 
franchises  and  privileges,  159,  162—3,  482,  506 
and  amalgamation  distinguished,  157,  520,  524.     See  Amalgamation 

PURPOSES.     See  Business. 

of  corporations,  in  connection  with  ownership  of  land, 

1.  General, 

of  lands  obtained  for,  by  private  contract,  92 

compulsorily,  93 
of  the  undertaking, 
meaning  of,  97 

land  acquired  compulsorily  or  by  contract,  limited  to, 
104 

2.  Special, 

qualification  imposed  by  doctrine  of  Ultra  Yires  upon  lands 

compulsorily  acquired  for,  101 
lands  acquired  for  specified,  must  be  so  devoted,  102 
when  purposes  will  be  specified,  103 

1.  Expressly,  103 

2.  By  implication,  103 


QUALIFICATION  SHARES, 

liability  of  oificials  in  respect  of,  285 

if  they  bona  fide  acquire  such  from  any  source,  prior  to,  or  within 

reasonable  time  of,  accepting  office,  this  will  suffice,  286 
if  qualification  is  a  condition  precedent  then  by  acting  as 

director  a  man  does  not  become  liable  for  shares,  since  his 

election  was  void,  285 
if  qualification  not  a  condition  precedent  merely  acting  as 

director  will  not  make  a  man  liable,  28.5 
acting  as  director  for  a  long  time  may  raise  implication  of 

agreement  to  take  shares,  285 
if  shares  are  allotted  and  registered,  then  director  will  be  a  duly 

registered  member,  286 
when  implied  contract  to  take  shares  will  be  raised,  236 

QUANTUM  MERUIT, 

liability  of  corporation  on,  in  respect  of  contracts  Ultra  Vires  but  not 
othenvise  objectionable,  649,  n.  ('),  650,  n.  (') 

QUASI-CORPORATIONS, 

certain  unincorporated  companies  may  be  so  styled,  11,  24 
aggregate, 

varieties  of, 

1.  Public  Commissioners,  23 

2.  Co-operative  Associatious,  23 
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QUASI-COEPORATIONS— contoiicrf. 
aggregate — oontinued. 

varieties — conUnued. 

3.  Public  officials,  23 

Churcli wardens,  23 
Guardians  of  the  Poor,  24 

4.  Various  large  partnerships,  24 
sole. 

Examples.  The  Lord  Chancellor,  24 

The  Lord  Chief  Justice  of  the  Queen's  Bench,  24 
Sheriffs,  24 

Officers    of   certain    Societies,    so    constituted   hy 
Statute,  24 

QUASI-MUNICIPAL  CORPORATIONS, 
Local  Boards  and  the  like,  14 
description  of,  197 
are  purely  of  statutory  origin,  197 
principles  relating  to,  197 

QUEEN  ANNE'S  BOUNTY, 

may  take  and  hold  lands,  69 

QUEEN'S  BENCH,  COURT  OF, 

jurisdiction  of,  over  visitors,  185 

QUORUM, 

what  constitutes,  of  corporation,  35,  568 

of  directors,  36,  620 
how  fixed,  35 

what,  necessary  for  special  business,  35 — 6 
in  case  of  corporations  other  than  mercantile  necessary  quorum  Is 

usually  a  majority,  35 — 6 
corporation  liable,  where  quorum  ought  to  hare  been  appointed,  but 
was  not,  604,  n.  (■') 

QUO  WARRANTO, 

right  of  corporations  to  expend  their  funds  in  resisting  proceedings  on 
quo  warranto  informations  against  themselves,  446 

against  members  of  governing  body,  448,  450 
information  in  nature  of,  proper  remedy  in  United  States  to  enforce 

public  duties  of  corpoi-ations,  763 
procedure  by,  to  suspend  a  charter,  779 
and  scire  facias,  distinguished,  779 


RAILWAY  COMPANIES, 

are  semi-public  coiporations,  12,  16 

in  United  States  ai'e  "public"  bodies,  16 
judicial  decisions  as  to,  17 
ore  responsible  for  damage  occurring  beyond  authorized  limits  of  enter- 
prise, 40,  127 
purposes  of  legislature  in  incorporating,  4r> 
nature  of  ownership  of  lands  by,  93,  98—9,  101—2,  112—13,  180 
implied  authority  of,  as  to  business  beyond  authorized  limits,  127 — 8, 

135—6 
lawful  agreements  of,  bad,  if  intended  for  Ultra  Vires  purposes,  142 
agreements  by,  to  pay  routs,  dues,  &o.,  to  what  extent  good,  171 

bad  03  being  unreasonable,  171 
borrowing  powers  of.    See  Bokeowikg. 
have  no  implied  power  to  borrow,  218 

or  to  issue  negotiable  instruments,  247 
mortgages  by, 

permanent  way  nnd  fixed  plant  cannot  be  mortgaged,  238—9 

of  "undertaking,"  what  included  in,  242 — 3 
rolling  stock  of,  cannot  be  taken  in  execution,  239 
debentures  of  (not  being  mortgages),  not  within  Mortmain  Acts,  241 
contract  with,  for  paid  up  shares,  as  security  for  loan,  enforced,  297—8 
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RAILWAY  COMPANIES— c(MrfmjK!(?. 
profits  of.     Sec  Pnonxs. 

what  debts  to  bo  paid  before  division  of,  335 
wliat  is  chargeable  to  revenue  and  capital  respectively,  343 
may  make  reserve  funds  in  United  States,  348 
accounts  of,  statutory  regulations  respecting,  349 
recoupment  of  revenue  by,  out  of  capital,  352 
promoters  of,  Ultra  Yires  covenant  by,  353 

agreements  of,  not  enforceable  against  company,  unless 
provided  for  by  statute,  367—9,  371 
expenses  of  formation  of, 

company  liable  for  in  equity,  365 
not  at  law,  365 
applications  by,  to  parliament,  384,  scq.     See  Pakliament.  • 

liability  of, 

for  fraud,  416,  428 

libel,  417,  n.  (i),  434—5 

bj^  general  manager  in  course  of  his  duties,  434,  n.  ('') 
false  imprisonment,  420 
arrest,  420 

damages  due  to  fraudulent  time-table,  425 
malicious  prosecution,  435 
torts  arising  out  of  Ultra  Vires  contract,  438 
committed  by  their  servants, 
porter  pulling'  passenger  out  of  train,  422 
conductor  wilfully  detaining  train,  423 
consec[nences  of  breach  of  contract  to  carry  beyond  their  own 

line,  40—2,  495,  n.  (=) 
on  infonnal  contracts  of  which  they  have  received  the  beneiit, 
549—50 

where  there  has  been  part  performance,  556 
on  gi'ound  of  acquiescence,  557,  and  note 
not  liable,  in  United  States,  for  damage  resulting  from  acts  authorized 

by  unconstitutional  statute,  461 
conti-acts  by,  rescinded  for  fraud,  432 
statutory  rights  of, 

unqualified,  to  use  locomotives,  461 — 2 
to  lay  their  line  across  public  thoroughfare,  462 
adjacent  owners  have  no  claim  for  damage  arising  from  due  use  of 

statutory  powers,  by,  463 
evidence  to  justify  doubtful  use  of  privileges  by,  must  be  clear,  474 
discretion  of,  as  to  use  of  privileges,  474,  n.  (-),  475 
transfer  of  powers  and  working  agreements  by,  distinguished,  483 
receiver  of,  appointment  refused  as  necessitating  delegation  of  powers, 

484,  n.  (') 
delegation  of  powers  by,  484,  seq.     See  Delegation  of  Poweks. 
abandonment  and  non-user  of  privileges  by,  526,  seq.     See  Abandon- 
IIENT. 

law  as  to,  in  United  States,  491 
business  conventions  of,  493,  seq.  See  Business  CoNVENTiojis,  Tbafpio 

AonSEMENTS. 

amalgamation  of,  614,  seq.     See  Amalgailatiox. 

usually  effected  by  special  act,  531 
consolidation  of,  535 — 6.     See  Consolidation. 
ocquiescence  of  stockholders  of,  in  informal  issue  of  bonds,  605—0 
directors  of,   and    others,  making  advances  for  necessary  expenses, 

entitled  to  be  recouped,  646 — 7 
attempt  to  make  directors  of,  personally  liable  for  alleged  misrepre- 
sentation, 663 
where  dii'ectors  of,  paid  over  its  funds  to  another  company  for  un- 
authorized purposes,  this  company  proper  party  to  a  suit  to  bring 
back  the  funds,  713—14 
to  action  against,  all  other  companies  concerned  are  necessary  parties,  722 
Ultra  Vjres  acts  of,  examples, 

alienation  of  land  or  grant  of  right  of  way  over  it,  97,  n.  (') 

purchasing  steamboats,  85,  127,  146,  151,  695 

selling  franchises,  162 

taking  shares  in  another  company,  133 

trading  in  coal,  140 
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RAILWAY  COUVAmKH—conUmied. 

Ultra  Vires  acts  of,  examples — contiiined. 

declaving  dividends  out  of  moneys  received  from  contractors  as 

penalty,  &c. ,  345 
paying  dividends  in  shares,  in  Great  Britain,  346—7 

but  they  may  be  so  paid  in  United  States,  347 
paying  bribes  to  buy  off  opposition  to  bill  in  Parliament,  366 
improper  use  of  privileges, 

for  purposes  other  than  for  which  created,  469 

to  benefit  or  injure  third  parties,  473 

making  gi'adient  to  approach  to  a  bridge  more  severe  than 

authorized,  471 
taking  land  in  invUmn  not  bmutjide  rec[uired,  475 
relocating  road  having  once  located  it,  476 
delegating  peculiar  powers  and  privileges,  482,  484 — 5 
allowing  their  line  to  be  worked  by  another  company,  482 — 3 
agreeing  to  divide  profits,  held  to  be  breach  of  trust,  483-4 
lease  of  all  their  property  and  powers,  485,  n.  {') 
wrongly  issuing  preference  shares,  727 — 8,  740 
applying  capital,  38,  457 — t*,  728 
acts  Intra  Vires  of,  examples, 

agreement  giving  another  company  free  use  of  railway,  rolling 
stock,  &c.,  for  term  of  years,  38 
to  benefit  third  parties,  128 
keeping    omnibuses,    erecting    refreshment    rooms,    bookstalls, 

stations,  coal  depots,  custom  house,  &c.,  98,  130,  148 
authority  to  take  lands  compuLsorily  for  "railway  and  works," 

includes  lands  for  a  station,  98 
under   power   to    "maintain"  reasonable  improvements  are  in- 
cluded, 98 
using  their  ferrj'-boats  for  excursions  when  otherwise  uncmplovcd, 

135 
sale  of  their  whole  property,  162 

transaction  of  matters  incidental  to  main  entei-prise,  1 48 — 9 
working  a  coal  mine  under  special  circumstances,  150,  n.  (-). 
paying  dividends,  in  shares,  in  United  States,  347 
may  delegate  powers, 

1.  When  unable  themselves  to  utUize  them,  486,  n.  (-) 

2.  Under  statutory  authority,  but  formalities  must  be  care- 
fully observed,  487 — S 

KATES.    See  Legal  Proceedings. 

may  not  be  usually  applied  to  expenses  of  applications  to  Parliament, 

402 
may  be  levied  to  resist  applications  to  Parliament  which  attack  the 

corporate  property,  404 

RATIFICATION.     See  Acquikscence. 

must  be  by  or  on  behalf  of  corporation.  553 
definition  of,  623 

according  to  old  rule,  an  offer  might  be  withdrawn  at  any  time  before 
acceptance,  623 
this  rule  abrogated  by  modern  decision,  623 
persons  dealing  with  agents   may  now  find  themselves  bound, 
while  other  side  is  not  bound,  624 
principles  of,  concerning  private  indi\'iduals  are,  in  the  main,  applic- 
able to  corporations,  624 
by  a  corporation  itself, 

power  to  so  bind  themselves  is  incident  to  all  corporations,  624 
express, 

by  corporation  in  general  meeting,  625,  626 
implied, 

when  judgments  are  obtained  against  a  corporation,  605,  and 
notes 

as  result  of  action  fought  out,  625 
by  default,  if  not  collusive,  625 

but  judgment,  on  a  compromise  of  an  action  to  enforce 
Ultra  A'iies  agreement,  held  void,  625 
what  will  constitute,  by  a  corporation,  626 

actual  knowledge  of  each  shareholder  need  not  be  proved,  626 
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RATIFICATION— co«<M!Mcrf. 

in  connectfon  with  shares,  627 

omission  of  essential  formality  cannot  bo  ratiiietl,  027 

on  behalf  of  an  existing  corporation,  (i31 — i 

informal  transactions  may  be  rendered  binding  by  acquiescence 
or  ratiiication,  if, 

1.  Directory  formalities  be  waived,  631 

2.  Certain  kinds  of  essential  formalities  be  waived  or  their 

absence  acquiesced  in,  631 — 2 
examples,  632 
acts  Ultra  Vires  of  agents  but  Intra  Vires  of  the  corporation, 

may  be  ratified  by  acquiescence,  632 
any  transaction,  not  originally  binding  on  the  corporation  and 

neither  illegal  nor  Ultra  Vires,  may  be  ratified,  633 
transactions  absolutely  Illegal  or  Ultra  A%es  cannot  be  ratified, 

633 
proceedings  Ultra  Vires  In  secondary  sense  may  be  ratified  if  all 
the  members  concur,  634 
engagements  on  behalf  of  a  future  corporation, 

cifect  of  what  purports  to  be  a  ratification  by  a  corjioratiou, 
when  created,  of  such  engagements,  634 — 5 

1.  Any  such  proceeding  will    in    no  way  relieve    those 

a,lready  responsible,  634 

2.  Persons  actually  parties  to  such  engagements,   though 

professing  to  act  only  for  the  future  corporation  and 
expressly  stipulating  against  personal  liability,  are 
liable,  634 

3.  The  corporation  cannot  ratify  such  engagements  so  as  to 

become  liable  thereon,  634 

4.  The  corporation  may  "adopt"  such  engagements  by  a 

new  identical  agreement,  or  may  so  act  as  in  equity  to 
be  deemed  to  have  adopted  them,  635 
by  officials, 

agent  binds  his  principal  by  ratifying  whatever  he  has  authority 
to  do  directly,  635 

but  only  where  he  has  authority  and  acts  with  honaficks, 
635,  n.  (-) 
by  directors, 

what  acts  can  be  ratified  by,  635 
requisites  of,  636 
act  of  agent  cannot  be  subsequently  ratified  by  any  one,  if, 
the  time,  he  had  no  existing  principal,  and  no  person  was  in 
existence  who  could  be  principal,  662 

REALTY, 

right  of  corporations  to  acquire,  5,  63 

affected  by  old  Mortmain  Acts,  63 
I'cstrictions  in  United  States  upon  amount  of,  which  corporations  for 

charitable,  &c.,  pm-poses  may  hold,  67 
provisions  of  modern  Mortmain  Acts  as  to  gifts  of,  for  charitable 

purposes,  67 — 8 
when  charitable  corporations  can  take  by  will,  68,  n.  (-) 
statutory  powers  of  corporations  to  invest  trust  moneys  in,  69 
privileged  corporations  to  hold,  69 
particular  institutions  to  hold,  69 
ecclesiastical  corporations  to  acquire,  70 
charitable  corporations  to  acquire,  71 
for  hospitals,  71 
sites  for  buildings,  &c.,  71 
municipal  corporations  to  acquire,  72 
for  gaols,  public  libraries,  &c.,  72 
with  consent  of  Treasury,  72 
co-operative  associations,  72 
commercial  corporations,  73 
statutes  concerning,  relating  to  particular  puitioses,  7 
libraries  and  museums,  73 
literary,  &c.,  institutions,  73 
recreation  grounds,  74 
sites  for  schools,  74 
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n^ALTY— continued. 

nature  of  corporate  interests  in  leaseholds,  65 — 6 
fees-simple,  74,  78 
power  of  corporations  to  alienate,  75,  97,  110 

to  deal  with,  78 
disabling  statutes  concerning,  to  what  corporations  they  apply,  78 
mode  of  acquisition  of,  by  corporations,  79 
devises  of,  to  corporations,  79 
alienation  and  conversion  of,  by  corporations,  82 
effect  of  Ultra  Vires  acquisition  of,  by  corporations,  83 
coi-p  orations  can  acquire,  only  if  and  so  far  as  they  have  authorit}',  90 
nature  of  ownership,  92 
effect  of  statutory  restriction  on  user,  94 — 101 

1.  As  regards  the  corporation,  94 

2.  the  grantor,  96 

difference  between  Great  Britain  and  United  States  in  deter- 
mining questions  of  ownership,  100 
acquired  for  special  pm-poses,  qualification  upon  ownership  of,  imposed 

by  doctrine  of  Ultra  Vires,  101 
acquired  by  corporations,  restrictions  on,  by  whom  enforceable,  104 

presumption  as  to  easements,  105 
accessory^  rights  to,  conveyed  for  specified  purposes,  106 

minerals,  106 
acquired  compulsorily,  ownership  of,  108  ' 
right  of  public  or  semi-public  corporations  to  deal  with.  111 

easements  cannot  be  granted  or  allowed  to  be  acquired  by  pre- 
scription as  against  them,  by  corporations  unable  to  alienate, 
112—13 
right  to  mortgage,  how  qualified,  113 
rights  of  corporations  to  deal  with  surplus,  114 

superfluous,  119 

EECEIVEE  _ 

of  a  railway  company,  appointment  of,  refused,  as  being  a  delegation 
of  privileges,  484,  n.  (') 

EECOGNIZAITCE 

entered  into  before  dc  facto  judicial  oflicer,  valid,  614 

RECREATION  GROUNDS, 

'  municipal  coi-porations  may  hold  land  for,  with  consent  of  Treasury, 

74 

REGISTER.     Sec  Registratiox. 

REGISTERED  COMPANIES, 
how  created,  27,  57 

articles  of  association  of.     Sec  Articles. 
application  of  doctrine  of  Ultra  Vires  to,  i>7^-S 
under  Companies  Act,  1862,  may  not  hold  more  than  two  acres  oi 

laud  without  sanction  of  Board  of  Trade,  73 
boiTowing  powers  of,  211 

certificate  of  registration  is  conclusive  of  that  fact,  275,  n.  {') 
liabilities  of,  for  promoters'  engagements,  354.     See  Pkomotees. 
rights  of,  iu  connection  with  promoters'  agreements,  383 
for  commercial  purposes,  engagements  through  trustees,  360 
amalgamation  of,  in  winding  up,  631 
dissolution  of,  780 

procedure,  780 

application  of  Companies  Act,  1862... 782 

REGISTRATION, 

statutory  requirements  as  to,  67,  n.  P),  284,  n.  ('),  288 

provision  that  member's  name  is  to  be  "on  the  register"  is  directory 

merely,  288,  291 
of  name  and  address  of  member  of  corporation,  mistake  in,  does  not 
affect  question  of  membership,  602 
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RE-ISSUE  OF  SHARES, 

shares  come  into  the  possession  of  corporations  from  whatever  cause 
may  bo  re-issued,  330 
similarly  in  United  States,  135,  280 

RELEASE 

by  directors,  of  debts  due  to  a  corporation,  578 

RELIEF  SOUGHT.      See  Actions. 

in  respect  of.  proceedings.  Ultra  Vires  in  primary  sense,  712 
by  a  majority,  724 

RELIGIOUS  BODIES, 

jurisdiction  of  courts  over  disputes  of,  189 
original  doctrines  are  to  be  followed,  189 
principles  as  to,  in  United  States,  189 — 90 
in  Canada,  190,  note 

RELIGIOUS  CORPORATIONS.     Sea  Chakitable  Cohpoeatioks,  Eccle- 
siastical COKPOr.ATIONS. 

RELOCATIOjST, 

corporation,   having  once  fixed  on  mode  of  exercising  compulsory 
powers,  bound  to  keep  to  that  onlj',  472,  xi.  ('),  475 — 6 

REPEAL 

of  charter  by  the  Crown,  777 

REPORTS 

by  du-ectors  to  shareholders,  corporation  liable  for  misrepresentations 
in,  424 

REPRESENTATIONS.     See.  Miskepuesentations. 

by  directors  are  representations  by  the  corporation,  424 — 5 
in  a  time  table,  railway  liable  for,  425  , 

by  directors  bind  the  corporation,  583 

REPUDIATION 

of  Ulti-a  Vires  conti'acts,  143 

of  shares  when  application  has  been  induced  by  fraud,  288,  432 
must  be  prompt,  288 

cannot  be  done  after  a  winding  up  has  commenced,  288 
corporations  cannot  repudiate  conditions  on  which  they  have  obtained 
rights,  370—376 

decisions  in  United  States,  376 — 7 
of  informal  contracts  by  corporation,  what  will  suffice  to  effectuate, 

554 
by  coi-porators  of  transactions  Ultra  Vires  in  secondaiy  sense,  710 

RENT, 

landlord  entitled  to  prove,  in  winding  up,  for  all  rent  accrued  and  to 
accrue,  790 
cau  only  demand  paj'ment  of  rent  accrued,  790 

RESCISSION, 

of  contracts,  for  fraud,  432 

aggrieved  party  must  take  steps  within  reasonable  lime 

before  others  have  acquired  rights,  433 
effect  of  winding-up,  in  respect  of,  433 
of  dissolution,  788—9 

RESERVATION, 

to  grantor  under  Mortmain  Acts,  67 

pf  gi'antor's  rights  in  case  of  lands  acquired  compulsorily,  96 — 7 

of  minerals,  effect  of,  106 — 7 

RESERVE  FUNDS, 

or  contingency  fund,  cannot  be  created  by  corporations  within  Com- 
panies Act,  1862,. .347,  348 
may  be  created  under  Companies  Clauses  Act,  1845.,. 348 
may  be  made  in  the  United  States,  348 

statement  of  the  law  as  to,  in  the  case  of  corporations  where  there  is  no 
express  provision,  what  may  and  what  may  not  keep,  348 
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KESIDENCE.    Sec  Domicill*  Locality. 

RESOLUTION, 

of  coi-poration  iii  general  meeting  need  not,  apparently,  bo  under  seal, 

HESTRAINT, 

of  Ultra  Vires  acts.     See  Suit  ix  Eiiurry. 

REVENUE.    See  Dividends. 

may  lie  recouped  out  of  capital,  where  expenditure  properly  cliargeaLlo 
to  capital  has  been  defrayed  out  of  revenue,  352 

REVERTER, 

of  lands  taken  compulsorily,  96 — 106 

RIVAL  COMPANIES.    See  Business  Conventions,  PAr.TNKnsHirs. 

RIG:1T  of  WAY, 

under  a  railway  arch,  cannot  be  granted  by  companj',  97,  n.  (') 

ROLLING  STOCK, 

cannot  be  taken  into  execution,  239 

mortgage  of,  239 

true  nature  of,  239,  u.  (') 

ROUTE.     Sec  Relocation. 

RUNNING  POWERS.     See  Business  Convention.s. 


ST.  GEORGE'S  HOSPITAL, 

may  take  and  retain  lands,  69 

SALE.     Sec  Amalgamation-,   Business,  Land,    Phivileges,   Pr.oi'EEir, 
PunoHASE,  Realty. 
of  realty,  75  seq.,  110 
personalty,  87,  89 
surplus  property,  114,  118 
superfluous  lands,  119 

whole  concern  of  mercantile  corpomtion,  l,"i6 
corporate,  personal,  or  legal  entity,  157 
franchises,  159,  162—3,  482,  606' 
assets  in  imperfect  amalgamation,  518,  519 

and  amalgamation  distinguished,  51 S,  532,  534 

in  winding-up  under  the  Court,  531 

does  not  work  dissolution,  534 — 5 

by  directors  to  themselves,  588 

"SALVAGE"  CASES, 

decisions  in,  with  regard  to  money  borrowed,  217 

SATISFACTION, 

accord  and,  efl'ect  of,  515 
sustained  by  aciiniescence,  626 

SCHOOLS, 

for    classics  cannot  be  converted   into   establishments  for  teaching 

elementary  English,  188 
intended  for  diffusion  of  elemeutai-y  knowledge  cannot  be  restricted  to 

higher  subjects  only,  188 
endowed  for  benefit  of  particular  place,  will  not  usually  be  thrown 

open  to  whole  Ivingdom,  188 
extensive  authority  for  dealing  with,  vested  in  Court  of  Chancery,  188 

SCnUC  FACLtS, 

distinguished  from  quo  icarranto,  779 
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SCHOOL  BOARDS, 

may  run  into  debt  and  may  sue  and  be  sued,  206,  n.  (') 
have  no  power  to  borrow,  223,  n.  (^) 

SCHOOLMISTRESS, 

provision  of,  by  mercantile  corporation  in  connection  with  workmen, 
held  Ultra  Vires,  182 

SCOPE, 

of  nou-commercial  corporations,  185 
meaning  of  "  allaii's  "  and  "  scope,"  185 

SCOTLAND, 

rule  ill,  as  to  sealing,  540 

SCRIP, 

issued  by  projectors  of  companies,  312 
liability  of  holders  of, 

\.  Issued  before  formation  of  oompan}"-,  312 
2.  Issued  after,  312 
receiver  of,  liable  until  name  of  transferee  is  registered,  312 
companies,  313 
ordinary,  is  transforable,  313 
example  of  wording  of,  259,  ii.  (-') 

SCRIP-HOLDEK, 

right  of,  to  sue  to  restrain  Ultra  Vires  proceeding,  7lC 

SEAL.     See  Fokmalitiks. 

common  seal  an  incident  of  every  corporation,  2,  3,  5 

bodies,  other  than  corporations,  have  a  common,  5 

churchwardens  have  no  common,  23 

negotiable  instruments  binder,  253 

only  formality  imposed  by  Common  Law,  538 

iise  and  necessity  of,  538 

Common  Law  rule  as  to,  538 

how  far  modified,  539  seq. 
statutory  requirements  as  to,  cannot  be  waived,  539 
rule  as  to,  in 

some  of  the  Colonies,  e.g.,  Cape  of  Good  Hope,  540,  n.  (") 
some  of  the  United  States,  540,  n.  (') 
in  Scotland,  540 

proceedings  by  agents,  need  not  be  sealed,  540 
by  governing  body,  540 
acts  by,  in  England,  must  be  under  seal,  semhle,  541 
otherwise  in  United  States,  541 
as  regards  torts  and  crimes,  541,  649 
need  of,  to  resolutions  by  corporations,  542 
in  the  nature  of  contracts,  542 
bye-laws,  542 
instructions  to  agents,  542 
conduct  of  their  own  affairs,  542 
contract  without  seal  not  void  for  all  purposes,  542,  n.  (") 
I.  Exceptions  as  to  Common  Law  rule,  542 

1.  Trivial  matters,  543 
employing  a  butler,  543 
conusance  as  bailiffs,  543 

2.  Cases  of  utility  amounting  to  necessity,  543 
instances  where  claims  have  been  allowed,  544 
where  they  liave  been  disallowed,  544 
implied  couti-acts  by  coi'porations,  545,  n.  (') 
as  to  appointing  agents,  &c.,  546 

some  agents  may  be  appointed  by  parol,  but  not  supe- 
rior officials,  546 

3.  Trading  corporations,  547,  seq.  and  nn.  ('')  and  ('') 

exceeding  ordinary  business,  548 

4.  Executed  contracts, 

corporation  always  liable  for  benefits  received,  549 
person  who  receives  benefit  from  corporation  is  liable  551 
executed  and  executory  contracts,  651 
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SEAL — continued, 

I,  Exceptions  as  to  Commou  Law  nile — continued. 

5.  Corporation  or  opposite  party  obtaining  benefit  from  informal 
contract  must  account  for  such  benefit,  552 

0.  Adoption  of  infoi-mal  contracts  corporations  liable,  if  they  can 

be  deemed  to  have  recognised  validity  of,  552 
estoppel  by  use  and  enjoyment,  553 
ratilication  must  be  by  or  on  behalf  of  corporation,  553 
acquiescence  by  corporation  in  informal  contract,  553 
repudiation  by  corporation,  554 
mere  objection  not  sufficient,  554 
active  steps  must  be  taken,  554 
effect  of  suing,  554 
7.  Parol  contracts,  whether  binding,   seal  is  for  protection  of 
other  party,  554 
is  not  an  essential  part  of  the  contracture/'  sc,  554 
analogy  of  Statute  of  Frauds,  5J5 
meaning  of  "mutuality,"  555 
II,  Exceptions  on  equitable  gi'ounds, 

1.  Liability  to  account,  5.")6 
'2.  Acquiescence,  556 

3.  Part  performance,  556 

when  specific  performance  will  be  decreed,  556,  557 
what  amounts  to  part  performance,  557 
effect  of  acquiescence,  557 
III,  Statutory  exceptions, 

in  Companies  Clauses  Act,  1S45. ..."i.'i" 
iu  Companies  Act,  1887... 558 
inMetrop.  Gas  Act,  I860,.. 558 
unusual  conditions  as  to  affixing,  merely  dii'ectoiy,  603 

SECURITIES.    See  Negotiable  Instkumexts,  Debextuee.s. 

ill  consideration  of  Ultra  Vires  contracts,  void,  145.     See  Business. 

but  benefit  received  in  connection  with  must  be  accounted  for, 
643 
result  of  improper  securities  for  loans,  224 

may  be  good  as  securities  for  the  debt,  though  purporting  to  be  for  a 
prohibited  loan,  228 
I.  When  they  may  be  given, 
implied  power,  226 

involved  in  implied  power  to  incur  debts,  226 

meaning  of  ' '  debts  "  in  this  behalf,  226,  n.  {') 
to  secure  past  debt  by  deposit  of  title  deeds,  227 
of  commercial  corpoi-ations  to  mortgage,  227 
involved  in  implied  power  to  borrow,  228 
express  power, 

negatives  implication  of  any  other  power,  229 
for  specified  pui'poses,  229 
II.  ITature  and  effect  of,  230 

questions  arising  as  to, 

1,  Form  of  the  security,  230 

constating  instruments  must  be  strictly  followed 

230 
form  of  not  restricted  by  the  Courts.  230 
all  ordinary  securities  allowable  in  absence  of  provi- 
sions, 231 
money  bonds,  231 

when  negotiable  in  the  United  States,  254 
negotiable  instruments,  231 

modes  in  which  may  be  issued,  231 
bills  of  sale,  by  whom  may  be  given,  232 
mortgages,  when  allowable,  232 

may  be  legal  or  equitable,  232 
effect  of  giving  promissory  note  as  collateral 
security  to  a  mortgage,  232,  n.  (') 
debentm'es,  233.    See  Debentures. 
charges,  created  by  mere  agreement,  233 

examples  of,  233 
other  forms  of,  234 
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SECURITIES— continued. 

II.  Nature  and  effect  o{— contimied. 

q^uestions  arising  as  to — continued, 

1.  Form  of  the  security — continued. 

shares  and  stock  issued  as,  234 
rights  of  holders  of,  234 

2.  Property  or  assets  which  may  be  charged,    237.     See 

Assets  which  mat  be  Chauged. 

3.  Forajalities,  239.     Sea  Formalities. 

4.  Effect  of  the  instnimeuts,  240 

when  land  is  charged,  240 

what  interests  in  land  are  and  what  are  not 
within  Mortmain  Act  of  Geo.  II.,  240,  241 
effect  of  the  term  "undertaking,"  241 

meaning  of  the  word,  241 
is  the  charge  on  income  only,  or  on  corpus  ?  242 
are  ' '  surplus  "  lands  included  ?  243 
persons  holding,  general  principles  as  to  position  of,  244 
varying  right  of  creditors,  245 

statutory  provisions  in  this  behalf,  245 

SEMI-PUBLIC  CORPORATIONS, 
what  are,  12 

rights  of,  as  to  dealing  with  their  property.  111,  112 
to  what  extent  may  mortgage  undertakmg,  113 
alienation  of  undertaking  by,  158 

may,  apparently,  contract  not  to  carry  on  their  enterprise,  510 
duties  of,  164 

may  abandon  their  enterprise,  165 
must  strictly  observe  duties  imposed  by  statute,  165 
can  only  boiTow  when  expressly  authorized,  222 
Act  of  Parliament  necessary  to  enable  a  liquidator  to  transfer  under- 
taking of,  159 

SEPARATE  UNDERTAKINGS, 

nature  and  constitution  of,  454 

limiting  liability  by  contract,  454 

examples  as  to  the  effect  of  limitation  of  general  liability,  455 

attempts  to  limit  liability  usually  fail,  456 

what  is  intended  by  the  term,  456 

SEPARABLE  STIPULATIONS.    See  Account. 

it  Ultra  Vires  agreement  is  one  and  inseparable  whole  agreement  must 

stand  or  fall  together,  651 
if  objectionable  provisions  can  be  separated,  then  agreement  is  good  to 

the  extent  to  which  it  is  unobjectionable,  651 
existence  of  invalid  provisions  which  are  merely  subsidiary,  is   no 

objection  to  performance  of  valid  portion  of  the  agreement,  651 
if  agreement  is,  on  face  of  it,  intended  to  be  carried  out  piecemeal, 

default  in  performance  of  one  part  is  no  defence  to  action  for  specific 

performance  of  another  part,  651 

SERVICES.    See  Lobbying,  Pkomoters. 

SET-OFF, 

in  payment  for  shares, 

.of  debt  then  due  to  shareholder  by  company,  300 
of  debt  due  to  a  tliii'd  party,  300 
•against  future  calls,  of  debt  due  to  shareholder  by  company,  300 
of  debenture  not  yet  due,  304,  n^  C^) 

SEWAGE, 

liability  of  Local  Government  Boards  in  respect  of  the  discharge  of, 
478,  n.  {') 

SHAREHOLDERS.    See  Copa-OEATOUs,  Membees. 
corporations  may  become,  when,  132 

cannot  be,  of  their  own  corporation,  133 — 5 
may  restrain  Ultra  Vires  extension  by  their  coi-poration,  140  seq. 
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SHAREHOLDEES— con^wmece. 

induoeil  by  fraud,  may  withdraw  if  prompt,  288 

transferes  of,  cannot  set  up  the  fraud,  433 
definition  of,  in  Companies  Act,  1862.. .284 

in  Companies  Clauses  Consolidation  Act,  1845. ..289 
register  of,  288,  290,  291,  602 

agreement  that,  shall  not  be  liable  for  calls  is  Ultra  Vires,  298,  n.  (") 
may  pay  for  shares  by  setting  off  debt  then  due,  300 
may  set  off  debt?  now  due  against  future  calls,  300 
induced  by  fraud,  not  liable  for  calls,  305 
may  transfer  their  interests  as  and  how  they  please,  in  absence  of 

express  provision  to  the  contrary — so  provided  for  by  Companies 

Clauses  Act,  1845. ..333 
entitled  to  periodical  distribution  of  profits,  347 — 9,  705 
dissentient,  not  compellable  to  join  new  corporation,  516,  534,  536 
power  of  directors  to  transfer  assets  of,  517 
position  of  in  winding  up,  533 
not  agents  of  corporation,  560 
directors,  said  to  be  trustees  for  all  the,  570 

must  not  favour  particular,  570 
governing  bodies  not  agents  of,  560 
management  not  the  duty  of,  577 

liavo  a  right  to  assume  that  directors  are  doing  their  duty,  577 
are  under  no  obligation  to  keep  constant  watch  upon  directors  as  to 

management,  577 
cannot  bind  corporation  by  representations  as  to  its  position,  584 
acquiescence  of,  in  directors'  contracts,  588,  n.  ('),  705 
list  of,  602 
actual  knowledge  of  each,  need  not  be  proved,  to  establish  acquiescence 

by  a  corporation,  626 
may  sue  to  restrain  Ultra  Vires  proceedings,  714.     See  Actions. 
as  to  equitable,  715,  716 

SHARES  AND  STOCK, 

dealing  in  their  own,  by  corporations  Ulti-a  Vires  in  Great  Britain, 
133 

conflicting  decisions  in  United  States,  134 
re-issue  of,  135.     See  Re-issue  of  Shaues. 
payment  for,  in  cotton,  tea,  kc,  178 
issued  as  securities,  234.     See  SEcrp.iTiE.>j. 
what  are  and  what  are  not  witliiu  the  Mortmain  Acts,  240,  241 
may,  in  pursuance  of  special  contract,  be  issued  and  calls  made  prior 

to  commencement  of  business,  274 
in  connection  with  membership,  283 — 296.     Sec  Membership. 
contract  for,  requisites  of,  284 — 285 
qualification,  liability  of  officials  for,  285 — 286 
conditional  application  for,  effect  of,  286 
payment  for  by  materials,  work,  &c. ,  286,  298 
mortgagee  of,  is  an  absolute  holder,  287 

liabilities  of,  295 
agreements  to  place,  not  usually  agreements  to  take,  287 
liability  of  promoters  in  respect  of,  287 
effect  of  conditions  restraining  vesting  of,  287 

of  Ultra  Vires  conditions  in  proposal  to  take  shaves,  287 
amalgamation,  effect  of  invaliil,  287 

applicant  may  become  member  of  both  companies,  2SS 
application  for,  brought  about  by  fraud,  void,  288 

but  repudiation  must  be  prompt,  288 
registration,  ell'oot  of, 

under  Companies  Act,  1862.. .288 
under  Companies  Clauses  Act,  1845. ..288 
provisions  as  to  registration  are  merely  directory,  288 
neglect  of  formalities, 

as  to  ordinary  persons,  288 

as  to  directors,  auditors  and  other  officials,  288,  289,  596 
purcha.so  of,  by  a  company,  in  name  of  a  trustee  for  itself — the  ti'ustee 

is  liable,  292 
lield  in  trust  cannot  be  attached  for  trustees'  debt,  293,  n.  ('-) 
fictitious  transfer  of,  294,  n.  {-) 
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SHARES  AND  STOCK— continued. 

executors  and  administrators,  only  liable  in  representative  capacity  for, 

294 
equitable  mortgagees  of,  are  not  shareholders,  295 
mortgage  of,  by  director,  does  not  take  away  his  qualification,  295 
payment  for,  requisites  as  to,  296 
must  be  paid  for  in  money  or  money's  worth,  296 
issue  of,  at  a  discount.  Ultra  Vires  of  registered  company,  296 — 297 

allowed  by  Company's  Clauses  Act,  1863... 297 
conditional  contract  to  take,  297 

applicant  can  only  be  compelled  to  do  exactly  what  he  has  con- 
tracted to  do,  297 
must  be  paid  for,  298 

not  necessarily  in  money,  298 
amount  of  consideration  will  not  be  examined  by  the  courts,  298 
liability  of  persons  taking,  in  payment  for  goods,  &c.,  depends 
on  whether  contract  is  absolute  or  conditional,  298 — 9 
payment  for,  296.     See  Payment  fob  Shakes. 
calls,  303.     See  Calls. 
ordinary  shares, 

what  a  share  is,  305 

rights  of  holders  of,  equal,  irrespective  of  amounts  paid  up  by 
each,  305 
preference  shares, 

when  they  may  be  issued,  306 

Companies  Clauses  Consolidation  Act,  1845,  is  silent,  306 

provisions  of  the  Act  of  1863. ..306 

Companies  Acts,  1862  and  1867,  are  silent,  306 

special  power  to  issue,  306 

implied  power  may  be  given  by  wide  language  in  constating 

instrument,  306 
power  to  issue  in  the  United  States,  307 
incidents  of, 

varieties  of,  308 
order  of  priority  of,  308 

"guaranteed"  shares,  same  as  "preference,"  309 
ordinary,  may  be  reduced  without  interfering  with  prefe- 
rence shares,  310 
anomalous  forms  of,  312 

1.  Scrip, 

liability  of  holders  of,  issued  before  and  after  formation 
of  company,  312 

2.  Transferable  shares 

can  be  created  only  by  statutory  authority,  312 

3.  Debenture  members 

are  sometimes  members,  sometimes  creditors,  314 
registered  companies  may  issue  "debenture  stock," 

what  this  is,  314 
variation  of, 

power  to  vaiy,  in  constating  instruments,  314 

under  Companies  Act,  1862,  to  consolidate,  but 

not  to  subdivide,  314 
by  subdivision,  authorised  by  section  21  of  Com- 
panies' Clauses  Act,  1867.. .314 
no  other  variation  valid,  315 
corporate  powers  in  relation  to,  after  issxie, 
general  principles  as  to,  315 
compromise  of  disputes.     See  Compkomise. 
forfeiture.     See  FoKFEiTtrKE. 

power  to  forfeit  is  intended  to  secure  payment  of  calls, 
320 
cancellation.    See  Cancellation. 
surrender.     See  Sukrbndee. 
rescission  of  agreements, 

any  joint  stock  company  may  rescind,  329 
but  there  must  be  "  good  cause,"  329 
re-issue  of  shares.     See  Re -issue. 
forfeiture  or  surrender  not  a  destruction  of  shares,  330 
cancellation  not  necessarily  a  destruction,  330 

T!   TI  V  ;^    L 
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SHARES  AND  HTOOK— continued. 

powers  of  statutory  companies  as  to.     See  FoEFEiTUEE,  CANCELLA- 
TION, SukUender. 

other  corporate  powers  in  relation  to  shares,  lien,  transfer,  332.     Se 
Lien  and  Tkansfee. 

issue  of  shares  in  anticipation  of  successftd  application  to  Parliamen 
restrained,  400 

SHAEE  WARRANTS, 

to  bearer,  issue  of,  under  Companies  Act,  1867.. .313 

SOCIETIES, 

Building  or  Friendly,  cannot  have  excess  of  income,  114 

SOLE  CORPORATIONS, 

incidents  of  a  common  seal,  and  power  to  make  hye-laws  very  un- 
necessary to,  3 
what  they  are,  11 
quasi  corporations  sole,  24 

SOLICITORS 

cannot  enforce  payment  of,  and  have  no  lien  for,  costs  in  respect  of 

Ultra  Vires  transactions,  146,  769 
clause  in  articles  of  association  that  a  person  shall  be  solicitor  to  the 

company  creates  no  conti'act  between  him  and  the  company,  355 
expenses  of,  in  regard  to  formation  of  company,  366 
corporation  liable  for  agreement  with,  made  prior  to  its  creation,  for 

costs  and  expenses,  377 
liability  of,  to  see  to  observance  of  formalities,  596 

who  without  authoritv  institute  legal  proceedings,   736, 
u.  (3) 

SOUTH  SEA  COMPANY, 
created  for  a  term,  3 

"  SPECIAL  "  CORPORATIONS, 
description  of,  54 

distinction,  as  to  powers,  between  "special"  and  "ordinary  "cor- 
porations, 55 
doctrine  of  Ultra  Vires  applies  only  to,  198 

SPECIAL    POWERS.      See    Eminent    Domain,     Officials,    fowEKS, 
Pkivileges. 

SPECIFIC  PERFORMANCE.     See  Attoeney-Geneeal,  Mandamus,  Suit 
in  Equitv. 
decree  for,  general  test  of  inchoate  membership,  289 
no  defence  to  bill  for,  that  public  would  be  inconvenienced  by  decree,  477 
default  in  performance  of  one  part  of  an  agreement  intended,  on  face  of 
it,  to  be  carried  out  piecemeal,  no  defence  to  action  for,  of  another 
part,  651 
judgment  for,  canuot  be  obtained  by  corporation  in  respect  of  executory 
Ultra  Vires  engagement,  652 

"SPECIFIED"  PURPOSES, 

effect  when  lands  are  acquired  for,  102 
when  they  will  be  such,  103 

STATE  BANK, 

nature  of,  in  United  States,  1 25,  u.  (■') 

STATUTE  OF  FRAUDS.    See  Feauds,  Statute  of. 

STATUTE  OF  LIMITATIONS, 

direotoi-s,  parties  to  Ultra  Vires  transactions,  cannot  plead,  672 

STATUTES.     See  Sevaeate  Table. 
interpretation  of,  122 

relaxing  stringency  of  rule  as  to  sealing,  557 — 8 
relating  to  amalgamation,  630 

in  winding  up,  531 

of  Life  Assurance  Companies,  533 
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STATUTOEY  CORPOEATIONS, 
how  created,  27 

application  of  doctrine  of  Ultra  Vires  to,  56 
governed  by  special  act,  73 
may  hold  what  lands,  73 

promoters'  engagements  in  connection  with,  364 — 377 
incorporating  statute    may  contain  clauses  in  favour    of   particular 

persons  enforceable  by  action,  364 
incorporation  expenses,  liability  of,  for,  365 
are  liable  only  for  proper  expenses  of  obtaining  charter  or  special  act, 

365 
decisions  illustrating  statutory  liabilities  of,  365 
preliminary  expenses  of,  365,  366 

instance  under  Metropolitan  Gas  Act,  1860. ..366 
are  not  liable  for  bribes,  366 
agreements  on  behalf  of  intended,  367 
promoters'  engagements  respecting,  not  enforceable  unless  provided  for 

in  creating  statute,  367 
may  ' '  adopt "  agreements  entered  into  on  their  behalf  before  their 

origin,  368 
are  boutid  by  such  agi-eements  if  they  act  as  though  they  were  bind- 
ing, 368— >77 
may  be  restrained  iu  equity  from  acting  contrary  to  agreements  made  by 
projectors  on  their  behalf  before  their  origin,  373 

this  right  is  not  one  of  contract  but  an  equity,  373 
decisions  in  United  States,  376 
must  account  for  benefits  if  they  repudiate  their  promoters'  engage- 
ments, 377 
agreements  with  legislators,  379 

for  personal  compensation,  381 
to  contract  works  and  the  like,  382 
take  lands,  382 
rights  of,  in  connection  with  promoters'  engagements,  383 

STEAMBOAT, 

power  of  railway  company  to  purchase,  85,  127,  146,  151,  695 

to  use  for  excursions  when  otherwise  unemployed,  135 
letting  of  by  a  ferry  company,  136 

power  of  company  for  mining  and  transporting  coal  to  purchase  and 
use,  152 

STEAMSHIP  COMPANY, 

charge  on  undertaking  of,  242 

STOCK.    See  Capital,  Dbbentuke  Stock,  Shakes  and  Stock. 

STOCKHOLDER.    See  Coepokatoe,  Membee,  Shaeeholbee, 

SUBROGATION,  645,  647,  768 

SUBSCRIBERS.    See  Membees,  Shaees  akd  Stock,  Shakeholdees. 

SUBSCRIPTIONS.     See  Shaees  and  Stock. 

SUCCESSION, 

perpetual,  incident  of  corporations,  1,  3 

bodies  taking  in,  need  not  be  corporations,  6 

SUIT  IN  EQUITY.    See  Actions,  Legal  Peooeedings,  Inteeference  of 
CotJKTS,  Internal  Affairs. 
to  rescind  contracts  to  take  shares  induced  by  fraud,  288,  432 

by  transferee,  288,  433 
not  instituted  but  adopted  by  corporation,  452 

to  recover  corporate  assets  alienated  in  pursuance  of  Ultra  Vii'es  trans- 
actions, 713 
for  wrongs  done  to  corporation,  corporation  is  proper  plaintiff,  714 
when  members  may  bring,  716,  seq. 
corporation  must  be  a  party,  721 

3  L  2 
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SUIT  IN  EQUITY— continued. 
form  of,  522,  n.  (^),  723 

by  member  to  restrain  Ultra,  Vires  acts,  714 

application  to  Parliament,  394 
complaining  of  acts  of  majority,  725,  seq. 
when  specially  aggrieved,  736 
on  behalf  of  a  class,  740 
to  set  aside  improper  forfeiture  of  shares,  742 
on  behalf  of  the  public, 

Attorney-General  must  be  a  party,  752 — 62 
when  Attorney- General  may  sue,  757—62 
mode  of  procedure,  762—3 
compound  bill  and  information,  754 
information,  when  not  maintainable  in   United  States, 
763 
by  third  parties,  748 

SUPERFLUOUS.     &5  Sukplus  Puopekty. 

SURETYSHIP, 

powers  of  corporations  to  become  surety,  252,  269 
there  should  he  an  express  power,  269 
but  power  may  exist  as  a  matter  of  management,  269 
or  from  nature  of  the  business,  269 

no  implied  power  to  become  party  to  negotiable  paper  of  others, 
270 
by  third  parties,  that  corporation  shall  cany  out  Ultra  Vires  trans- 
action, held  valid,  271 
but  guarantee,  in  the  United  States,  of  the  Ultra  Vires  indebtedness  of 
a  director,  by  a  third  party,  not  a  director,  held  unenforceable,  271 

SURFACE  WATER, 

may  not  be  turned  upon  property  of  adjacent   owners  by  municipal 
corporations  or  their  members,  481 

SURPLUS   PROFITS, 

rules  as  to,  114 — 15 

SURPLUS  PROPERTY, 

how  created,  114,  135 

corporations  may  employ  in  ways  allied  to  main  enterprise,  115,  135 
may  let  off  or  transfer  to  tliird  parties,  116,  117,  136 — 7 
may  sell,  118,  119,  136—7 
rights  of  original  or  adjoining  owners  of,  119 
statutory  provisions  as  to  sale  of,  120 

SURRENDER 
of  shares, 

definition  of,  325 
power  to  accept 

ought  to  be  given  expressly,  326 

will  not  be  raised  by  implication  from  nature  of  cor- 
porate business,  326 
may  be  conferred,  on  corporations  or  their  directors,  by 
wide  general  authority  to  contract  or  manage,  326,  380 
may  be  a.ssumed  by  corporations  subsequent  to   their 

creation,  326 
fraudulent  transfer  may  really  be,  327 
cases  of  valid  surrender,  328 
not  necosaai'ily  a  destruction  of  the  shai'es  in  question, 

330 
provisions  of  the  Companies  Clauses  Act,  1863,  as  to 
shares  not  fully  paid,  331 
deed  of  release  and  indemnity  to  a  shareholder  held  not  to  be  a  sur- 
render but  a  dealing  in  shares  and  Ultra  Vires,  327 
of  agreement  to  take  shares,  how  to  be  eii'ected,  327 
of  charter,  dissolution  by,  775 — 6 

is  it  in  the  power  of  the  majority  ?  776,  7S4 
power  of  creditors  to  restrain,  786 
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SURVEYOR 

of  a  corporation,  liability  of  to  see  to  observance  of  fonnalities,  596 

SUTTON'S  HOSPITAL  CASE 
considered,  2,  76 


TELEGRAPH  COMPANY 

cannot,  by  contract,  evade  statutory  penalties,  169  ■ 

TENANTS  IN  COMMON, 
corporations  may  be,  79 

THIRD  PARTIES, 

rights  of,  must  be  upheld,  as  between  a  corporation  and  its  customers, 

176 
fraud  by,  effect  as  regards  rescission  of  contracts,  430,  n.  Q) 
corporate  privileges  may  not  be  employed  to  injure  or  benefit,  473 
rights  of,  destroyed  in  case  of  agent  not  disclosing  his  interest  in  con- 
tract made  on  behalf  of  a  corporation,  587,  n.  (') 
liabilities  of.  in  respect  of  transactions  Ultra  Vires  in  primary  sense, 
687 
principles  as  to  notice,  687 

ca]inot  enforce  or  retain,  e.g.,  negotiable  instrument  or  deben- 
ture, issued  by  corporation  Ultra  Vires,  687 
can  retain  it,  if  corporation  had  power,  but  only  for  particular 
purposes,  to  issue  it,  and  third  party  had  no  notice  that  it 
was,  in  fact,  wrongly  issued,  688 
obtainina;,  with  notice,  benefits  from  corporation  by  means  of 
Ultra  Vires  transactions,  must  account  for  benefits  so  derived, 
688 
property  impressed  with  a  trust,  wrongfully  obtained  by,  may 
be  followed,  688 
rights  of,  in  respect  of  transactions  Ultra  Vires  in  primary  sense,  691 
are  entitled  to  an  account  so  far  as  corporation  has  received 

benefit,  691 
can  sue  officials  of  corporations 

1.  When  these  have  been  guilty  of  fraud,  691 

2.  When  they  have  warranted  their  own  or  their  corpora- 

tion's powers  in  connection  with  contract  in  question, 
691 
engagements  between,  to  which  a  corporation  is  not  a  party,  may  be 
invalid,  692 

1.  As  connected  with  an  Ultra  Vires  transaction,  692 

2.  On  grounds  of  public  policy,  692 

may  be  valid,  although  arising  out  of  Ultra  Vires  transaction, 
692 

examples,  692 

TIME 

of  meetings,  notice  should  state,  34 

length  of,  for  noti  c  e  of  meetings,  34 

within  which  privileges  must  be  exercised,  472 

mere  lapse  of,  wUl  not  constitute  acquiescence,  627 

TIME-TABLE, 

railway  company  liable  for  damage  caused  by  fraudulently  publishing 
a  train  which  had  ceased  to  run,  425 

TITLE  DEEDS, 

corporations  may  raise  money  by  deposit  of,  226 — 228 

TITHES, 

statutes  relating  to  acquisition  of,  by  ecclesiastical  corporations,  70 

TOLLS, 

mortgage  of,  239,  502 

in  consideration  of  running  powers,  502 
contracts  for  division  of,  504.    See  Business  Conventions,  Teaffio 
Agreements. 
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TOLLS — cofitirmed. 

what  they  are,  within  8  &  9  Vict.  c.  20,  s.  87... 505 

fixed  dividend  not,  505 

informal  contract  to  hire  municipal,  555 

action  of  assumpsit  for,  wrongfully  withheld  649 

TORTS.     See  Feaud. 

corporations  can  commit  most  varieties  of,  416 

are  liable,  like  private  persons,  for  acts  of  agents,  416 — 17 
are  equally  liable  whether  mercantile  or  public,  417 
in  United  States  are  liable  like  persons,  e.g.,  for  libel, 
417,  n.  (') 
responsibility  of  corporations  in  tort  for  acts  of  agents,  418 — 35,  449 
acts  must  be,  in  course  of,  or  connection  with,  corporate  business, 
418 

within  agent's  own  authority, 

1.  Express,  agents  seldom  have,  419 

2.  Implied 

acts  must  relate  to  agent's  own  particular 
duties,  420 
cases   where   corporations    have   been 
heldUable,  420— 21_ 
corporation  liable,   for   acts  done  in  carrying  out 
general  instructions,  4^1 
for    acts    done    about    corporate 
business  in  usual  manner,  even 
if  contrary  to  particular  and 
specific  instructions,  421 
examples,  421 — 2 
where  there  is  intention,  422 — 3 

corporations  not  liable  for  acts  done  by  agents  to  gratify  their 
own  feelings  or  purposes,  though  apparently  in  course  of  their 
duties,  422 
but  are  liable  for  acts,  however  wilful  and  unauthorised,  done  in 
course  of  agents'  duties  and  amounting  to  breach  of  duty  by 
principal,  423 
frauds.     iSee  Frauds. 
Torts  other  than  fraud, 

liability  of  corporations  for  is  general,  434 
involving  intention  on  part  of  tort-feasor, 

corporations  liable  for  at  least  some  such  torts,  434 
for  negligence,  434 
libel,  434 

malicious  prosecution,  435 
Torts  which  are  Ultra  Vires, 

corporations  cannot  be  liable  for  acts  manifestly  outside  their 
powers  and  unconnected  with  their  proper  business,  435 

agent  has  no  implied  authority  to  commit,  and  cannot 
on  such  ground  alone  bind  corporation  for  Ultra  Vires 
tort,  435 

what  corporation  cannot  do,  their  agents  cannot 

usually  do,  so  as  to  bind  them,  435 
liability  for  acts  Ultra  Vires,  in  cases  of  contract 
and  tort  distinguished,  436 
is  corporation,  directing  an  Ultra  Vires  tort,  liable  ?  436 
case  where  corporators  held  not  liable,  437 

where  corporation  itself  was  held  liable,  437 
agent  personally  liable,  437,  668 
corporations  liable  for  tort  arising  out  of  Ultra 
Vires  contract,  438 
in  United  States  corporation  bond  fide  directing  an  act  which 
turns  out  to  be  Ultra  Vires,  is  liable  for  damage,  439 

TOWING  PATH, 

may  be  dedicated  by  corporation  as  a  public  footpath,  98 

TOWN  COUNCILS, 

may  take  land  for  libraries  and  museums,  &c.,  73 
for  literary,  &c.,  institutions,  73 
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TRADING  CORPORATIONS, 
banks  are  not,  13 

cannot  assume  debt  of  another,  154 
when  they  may  borrow,  218 
definition  of,  219 

list  of  who  are  "traders,"  219 
even  in  most  pronounced  form,   have   no  implied  power    to  issue 

negotiable  instruments,  247 
created  by  charter  may  enter  into  usual  contracts  not  under  seal, 
547,  n.  (6) 

TRAFFIC  ARRANGEMENTS.     See  Business  Conventions. 

for  ^ro  rata  division  of  traffic  receipts  are  perfectly  good,  154 

and  transfer  of  powers,  distinguished,  483 

invalid  if  they  amount  to  a  transfer  of  powers,  483,  496,  506 

general  principles  as  to,  495 

for  the  convenient  or  economical  working  of  joint  traffic  are  good,  495 

for  can-ying  goods  or  passengers  beyond  companies'  limits  are  good, 
495,  n.  (") 

examples  of  what  are  valid, 

to  connect  lines  of  railway,  496 
to  maintain  connection  between  two  raiboads,  496 
for  transportation  for  fixed  period,  496 
for  exclusive  employment  of  a  ferry  company,  496 
to  give  land  for  and  generally  favour  an  hotel,  496 
for^o  ratil  forwarding  of  traffic,  496 

for  division  of  profits  arising  from  whole  traffic  of  a  district,  497 
for  giving  one  railway  running  powers  over  another,  501 
import  of  arbitrator's  award,  503,  n.  (') 

principles  as  to  in  the  United  States,  501 

TRAFFIC  AGREEMENTS, 

what  are  invalid, 

for  regulating  traffic  upon  future  lines,  500 

when  they  derogate  from  rights  of  third  parties,  503,  504 

when  they  amount  to  partnerships,  501,  506 

for  apportioning  "tolls"  may  be  valid,  504,  505 

for  the  use  of  stations,  504,  n.  (') 

TRANSACTIONS.    See  Engagements  Ultea  Yiees. 

TRANSACTIONS   ULTRA  VIRES  WHOLLY   OR  PARTIALLY   EXE- 
CUTED, 

no  action  lies  at  law  to  recover  advances,  &c.,  or  benefits  thereof,  767 

proceedings  must  be  by  ordinary  action  for  an  account  in  equity,  767  , 

liability  of  corporation  in  respect  of,  will  not  usuaUy  support  a  winding- 
up  petition,  767 

if  there  should  be  a  winding  up,  claimant  can  come  in  and  prove 
767—8 

but  is  not  compellable  to  do  so,  768 

when  calls  may  be  made  in  respect  of,  768 

following  advances,  768 

subrogating  debts,  768 

claimants  in  respect  of,  entitled  to  interest,  768 

TRANSACTIONS  ULTRA  VIRES  IN  SECONDARY  SENSE, 

nature  of,  703 

must  not  be  Ultra  Vires  in  true  sense,  704 

must  be  within  potential  but   not  the  then  active  capacity  of  cor- 
poration, 704 

infringement  of  rights  of  corporators,  collectively  or  iudividuallv  are 
704  '  ->       . 

what  are  such  transactions, 

1.  Matters  requiring  acquiescence,  &c.,  of  all  the  members,  705 

•  allowable  alterations  in  constating  instruments,  705 

2.  Alienation  of  assets  without  consideration,  706 

3.  Most  financial  matters,  708.     &<!  Financial. 

securities,  708.     See  Securities. 
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TRANSACTIONS  ULTRA  VIRES  IN  SECONDARY  SENSE— cowiiKMai!. 
what  are  such  transactions — continued. 

negotiable    instruments,    708.     See  Negotiable  Instet;- 

MENTS. 

qumre  as  to  non-commercial  corporations,  708 
4.  Questions  as  to  shares,  709.     See  Shakes  and  Stocks. 
In  respect  of  corporators  and  creditors,  709 
position  of  corporators,  709 

of  the  corporation,  710 
corporation  liable  if  transactions  be  performed,  710 

if  only  part  performed,  qumre,  710 
position  of  corporators  if  corporation  is  bound,  7ll 
of  governing  body,  711 

TRANSFER.    See  Abandonment. 

of  powers  and  franchises,  61,  159,  162—3,  482,  506 
of  corporate  undertaking,  156,  seq. 
property,  118,  136 

temporarily,  116,  136 

on  amalgamation,  515,  seq.     See  Amalgamation. 
of  shares,  312 — 13,  333—4.     See  Scrip,  Sharbholdeks,  Shakes  and 
Stock,  Teanrfeeable  Shaee.s. 
fictitious,  294,  n.  (2) 
right  to,  333 

power  to  regulate  is  discretionary,  unless  clearly  expressed  to  be 
unrestricted,  334 

directors  have  no  implied  discretion  to  refuse,  739 
informal,  595—7,  604.     See  Foemalities. 
of  powers,  and  traffic  arrangements  distinguished,  483 
of  authority  to  committees  by  managing  body,  621 

TRANSFERABLE  SHARES, 

by  delivery  of  share  certificates  can  only  be  created  in  pursuance  of 

statutory  authority,  312 
In  the  United  States, 

are  not  negotiable,  313 

assignor's  title,  where  [holders  are  registered,  does  not  pass  till 
registration  of  new  holder,  semble,  313 
varieties  of  in  Great  Britain, 
scrip  certificates,  313 
ordinary  scrip,  313 

shares  in  Cost-book  Mining  Companies,  313 
shares  of  companies  within  Companies'  Clauses  Act,   1845,  may  not  be 
transferred  by  parol,  313 

nor,  apparently,  shares  of  registered  companies,  313 
share  warrants  to  bearer  may  be  issued  under  Companies  Act,  1867... 
313 

TRANSFEREE, 

of  shares,  cannot  repudiate  on   ground  that  transferor  was  induced  to 
take  them  by  fraud,  288,  433 

TRANSFEROR, 

of  shares,  duty  to  see  that  formalities  are  complied  with,  597 

TRANSPORTATION.     See   Teaffic    Akeangements,    Railway    Com- 
panies. 
by  railway  companies  of  goods  and  passengers  beyond  their  own  line, 
contract  for,  495,  n.  (^j 

TRESPASS.    Sec  Torts. 

corporation  liable  for,  by  their  path-master,  in  pursuance  of  their  oral 

directions,  542 
agent  of  corporation,  personally  liable  for,  committed  in  carrying  out 
order  of  board,  437,  542,  668 

but  not  if  agent  acted  in  obedience  to  a  Court  of  competent 
jurisdiction,  670 

TRUST.    Sec  Breach  of  Teust. 
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TEUST  CORPORATIONS.  &c  Ecclesiastical,  Chaeitable,  Municipal, 
Public  Gorpokations. 

comparison  of  the  principles  of  trust  and  of  Ultl'a  Vires,  18 

what  are,  19 

may  not  alienate  property  so  as  to  incapacitate  themselves  from  per- 
forming trust,  81 

prospect  of  indirect  benefits  no  authority  for  dealing  with  trust  pro- 
perty, 81 

may  not  engage  in  legal  proceedings  at  tnist  expense,  81 

duty  of,  as  to  surplus  income,  115 

misappropriation  by,  115 

jurisdiction  of  Courts  as  to  ouster  of  visitor's  jurisdiction,  185,  758 

surplus  receipts  of,  must  be  invested,  205 

may  make  applications  to  Parliament,  with  leave  of  the  Courts,  403 

TEUST  FUKD, 

assets  of  corporation,  how  far,  672 

TRUSTEES, 

for  any  public  or  charitable  purpose  may  invest  trust  money  in  any 

real  security,  69 
for  charities,  statutoiy  powers  of  to  acquire  building  sites,  71 
corporations  may  be,  if  and  so  far  as  Mortmain  Acts  do  not  apply,  79 
Municipal  Corporations  are,  of  their   corporate  property  for  public 

purposes,  192 
of  shares, 

are  directly  and  personally  liable,  293 

except    under   peculiar    circumstances  or  when    they  have 

specially  provided  against  such  liability,  293,  n.  (■•) 
shares  held  in  trust   cannot  be  attached  for  trustee's  debt, 
293,  n.  (12) 
liability  of,  in  all  cases  unqualified  and  not  limited  to  amount  of 

trust  estate,  293 
are  entitled  to  indemnity  from  cestui  que  trust,  294 

in  the  case  of  a  married  woman,  out  of  her  separate  estate, 
unless  there  is  restraint  on  anticipation,  294 
contracting  for  paid-up  shares  incurs  no  liability,  298 
on  behalf  of  projected  companies 

are  ' '  inseparable  accidents  "  of  registered  companies  for  commer- 
cial purposes,  360 
rights  and  liabilities  of, 
at  law,  360—1 
in  equity,  361 — 4 
how  far  promoters  are,  377 — 8 
rights  of,  to  indemnity, 

in  respect  of  legal  proceedings,  453,  677 
of  advances,  645,  647 
Ultra  Vires  transactions,  677 — 8 
extent  of  indemnity,  677 
to  lien  on  principal's  property,  678 — 9 
for  expenses,  678 

ordinary  trustees,  678 
trustees  for  companies,  678 

TUENPIKE  COMPANY, 

cannot  purchase  carriages,  141 


ULTRA  VIRES, 

judicial  explanation  of  term, 

1.  In  Great  Britain,  37 

2.  In  United  States,  40 
contracts,  illegal  and  void,  40 
various  meanings  of,  43 
differs  from  breach  of  trust,  43 

and  illegality  distinguished,  43,  44,  n.  (i) 
meanings  of,  in  reference  to  corporations,  44 

1.  Primary  sense,  46 

2.  Secondary  sense,  46 
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ULTRA  YlEW—contimoed. 
improper  meanings,  48 

3.  Of  a  governing  body,  48 

4.  What  is  not  sillowed  by  law,  48 
leading  principles  of,  60 

doctrine  of,  as  affecting  properly  of  corporations,  62,  seq. 

business  of  commercial  corporations,  122,  seq.     See  Business. 
non-commercial  corporations,  184,  seg-.  &e!N"ON-CoMMEKuiAL 

OOKPORATKJN.S. 

acquisition  of  personalty,  85 

of  land,  90 
to  ownership  for  general  purposes,  92 
special  purposes,  101 
specified  purposes,  102 
limitation  of  powers  of  coi'poratious,  104 
alienation,  110 

by  public  corporations,  111 
by  mercantile  coi-porations,  113 
to  surplus  property,  114 

excess  of  income,  114 
'      property  temporarOy  idle,  115 
excess  of  premises,  &c.,  117 

u:n'dertaking. 

Act  of  Parliament  needed  to  enable  a  liquidator  to  transfer,  159 

transfer  of,  160,  n.  C) 

provision  for  sale  of,  in  Companies  Act,  1862. ..161 

mortgage  of,  163,  241 

meaning  of  term,  241 

corporations,  especially  those  appointed  for  public  purposes,  may  not 

give  up  their,  to  others,  484,  512 
commercial  corporations  may  decline  to  complete  their,  senible,  489,  491 
railway  company  cannot  mortgage  whole,  502 
transfer  of,  in  imperfect  amalgamation,  518 

without  express  power,  may  be  validated  by  assent  of  all 
the  members,  524 

UXDERWRITING  AGREEMENTS, 

are,  in  fact,  agreements  to  take  shares  on  which  the  company  may  act 
without  further  application  by  the  underwriter,  287 

UNINCORPORATED  COMPANIES, 
characteristics  of,  10 
implied  powers  of,  to  borrow,  214 
power  0^  to  vary  capital,  279 
quasi-amalgamation  of,  535 

UNITED  STATES, 

chartered  corporations  not  usually  perpetual,  2 

law  of,  as  to  locahty  of  corporations,  6 — 8 

control  of  courts  of,  over  public  corporations,  16 

eminent  domain  in,  21,  22,  149,  392,  466,  467,  478,  479 

enumeration  of  what  are  "  public  "  purposes  in,  21,  u.  (') 

judicial  explanation  of  Ultra  Vires  in,  40 

interpretation  of  constating  instruments  in,  52 — 3 

right  of  corporations  in,  to  hold  lands,  63 

charitable  corporations  in,  cannot  acquu'e  or  hold  lands  above  certain 

value  under  penalty  of  forfeiture,  67 
distinction  drawn  in,  as  to  lands  taken  compulsorily,  100 
bank  in,  has  no  implied  power  to  subscribe  for  railroad  stock,  125 
State  aud  national  banks  in,  description  of,  125,  n.  (•'') 
conflicting  decisions  in,  as  to  corporations  dealing  in  shares,  134 
when  transactions  ai'e  Ultra  Vires  of  the  Legislatui-e  in,  147,  n.  (') 
in  what  transactions  corporations  may  impliedly  engage,  150,  161 
bank  in,  with  power  to  take  liens  on  lands  to  secure  existing  debts  may 
purchase  the  property,  152 
empowered  to  discount,  may  purchase  negotiable  paper,  152, 
n.  (») 
prinoiplcs  of  courts  in,  as  to  transfer  of  enterprise  by  corporations,  161 
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UNITED  ST AT'E.S— continued. 

transfer  of  special  powers  absolutely  Ultra  Vires  in,  163 

jurisdiction  of  courts  in,  over  religious  disputes,  189 

rules  in,  as  to  borrowing  powers  of  corporations,  217 

decisions  in,  as  to  implied  power  to  issue  negotiable  instruments,  248, 

251 
debentures  negotiable  in,  253 — 4 
decisions  in,  as  to  commencement  of  business  before  subscription  of 

capital,  273 
rules  as  to  variation  of  capital  in,  280 

as  to  creation  of  preference  shares,  311 
payment  of  interest  on  shares,  before  company  has  made  profits  or 

during  adverse  times,  valid  in,  345 
interest  may  be  capitalised  in,  346,  n.  (') 
members  of  corporations  entitled  to  have  profits  periodically  divided, 

347 
but  corporation  with  power  to  increase,  or  uncalled,  capital,  may  spend 

profits  on  business,  and  issue  shares  in  lieu,  347 
reserve  funds  may  be  created,  348 
promoters  agreements,  376 
every  person  may  apply  to  Legislature,  385 
Legislature  may  not  change  constitution  of  corporations  without  their 

consent,  391,  392 
corporations  liable  for  libel  and  for  torts,  like  individuals,  417,  n.  (') 
corporations  always  liable  for  fraud,  whether  own  or  agent's,  430 
principles  as  to  compensation  for  damage  due  to  exercise  of  special 

powers  by  corporations,  460 
powers  of  Congress  are  limited  by  the  constitution,  463,  n.  (') 
statutory  remedy  for  damage  to  private  property  is  exclusive,  not 

cumulative,  463,  n.  (') 
private  corporations  taking   lands    under  compulsory  powers,   only 

acquire  an  easement,  478 
land  so  taken,   by  public  corporations,   becomes   their   unqualified 

property,  479 
law  as  to  abandonment  of  privileges,  not  consistent  or  reconcUeable,  491 
partnerships  and  agreements  to  share  receipts  distinction  between,  501 
business  conventions,  501,  505,  n.  (^),  508 
public  and  semi-public  corporations  cannot  contract  not  to  carry  on 

their  enterprise,  510,  511 
contracts  by  railroad  companies  giving  exclusive  privileges  to  third 

parties,  void  in,  512,  and  n.  (^) 
powers  of  legislature  in,  as  to  amalgamation,  530—1 
consolidation  in,  meaning  of  term,  635 
effect  of,  536 
conditions  of,  536 
parol  conrracts  in,  540 

acts  of  governing  body,  not  requiring  seal  in,  541 
officials  in,  only  liable  for  gross  negligence,  571,  672 
directors  in,  may  mortgage  property  to  secure  debts  they  are  authorized 

to  contract,  579 
what  third  parties  dealing  with  corporations  are  bound  to  know  in,  601 
what  are  imperative  formalities  in,  610 
liability  of  officials  in,  as  to  negotiable  instruments,  661 
right  of  officials  to  indemnity  in,  677 
liability  for  Ultra  Vires  transactions  in,  694 
right  in,  to  sue  when  trustees  are  interposed,  715 
whether  information  lies  in,  on  behalf  of  the  public,  quaere,  763 
proceedings  in,  by  quo  warranto,  763 
corporations  for  a  term  in,  may  acquire  fees  simple,  780 

U^'IVEKSITIES, 

the  two,  not  prejudiced  by  Mortmain  Act  of  Geo.  II.,  67 

UNREGISTERED  CORPORATIONS, 

amalgamation  of,  in  winding  up,  533 
winding  up  of,  783 

wliich  are  corporations,  but  not  constituted  by  special  statute,  effect  or 
dissolution  of,  under  Companies  Act,  1862,  as  regards  their  property 
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USAGE.     Sec  Aoquiescenob. 

USEE, 

restrictions  on,  of  land  taken  compulsorily,  94 

effect  of,  as  regards  the  corporation,  94 — 96 
as  regards  the  grantor,  96—101 
right  of,  presumption  is  that  corporations   only  aogu're,   over  land 
taken  compulsorily,  105 

perhaps  only  non-exclusive  right  of,  105 
right  of,  under  compulsory  powers,  109 

in  public  and  semi-public  coi'porations.  111 
of  privileges,  requisites  of,  467 


VARIATION, 

of  business,  139.     See  Busine.ss. 

of  capital,  277.     See  Capital. 

of  shares,  314.     See  Shares  and  Stock. 

VESTING, 

conditions  restraining,  of  shares,  287.     See  Conditions. 

VESTRY, 

cannot  pay  expenses  of  a  dinner  and  ball,  183,  773 

VISITORS  OF  ECCLESIASTICAL  CORPORATIONS, 
incident  to  ecclesiastical  corporations,  185 
powers  of,  185 

jurisdiction  of  Courts  over,  185 

have  a  common  law  office,  and  common  law  duties  to  perform,  186 
decisions  of,  in  matters  of  internal  arrangement,  are  final,  758 
jurisdiction  of,  does  not  oust  that  of"  equity  in  the  case  of  trusts,  758 

VOTE, 

of  corporation,  in  general  meeting,  need  not,  apparent!  v,  be  under  sea', 
542 


"WAIVER.     See  Acquiescence,  Foemalities. 

of  communication  of  acceptance  of  offer  to  take  shares,  284,  286 
express  and  implied,  of  directory  formalities,  604,  631 
of  imperative  formalities,  631 

WARRANTY, 

implied,  of  agent,  that  he  has  a  principal,  659 

that  he  has  the  requisite  authority,  663 
of  their  own  or  the  corporation's  powers,  agents  can  be  sued  when  they 
have  given,  691 — 2 

WATER  COMPANIES, 

permanent  plant  of,  cannot  be  mortgaged,  238 

going  beyond  limits  of  their  powers,  473 

must  adhere  to  deposited  plans,  471 

cannot  delegate  their  powers,  486 

statutory  amalgamation  of,  531 

not  restrained  from  diverting  a  stream  at  suit  of  another  waterworks 

company,  755 
not  restrained  from  supplying  water  outside  their  own  limits  at  suit  of 
competing  company,  755 

WESTMINSTER,  COLLEGE  OF, 

excepted  from  9  Geo.  II.  c.  36. ..67 

WILLS,  STATUTE  OF, 

corporations  expressly  excepted  in,  79 
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WILLS  ACT,  1837, 

corporations  not  excepted  in,  80 

WINCHESTER,  COLLEGE  OF, 

excepted  from  9  Geo.  II.  o.  36. ..67 

WINDING  UP, 

inchoate  and  full  members  are  generally  under  same  liability  in,  284 
shareholders  induced  by  fraud  must  repudiate  before  commencement 

of,  288 
right  of  promoter  to  claim  in,  for  services,  359 
agreement  for,  incidental  to  amalgamation,  519 
order  in,  may  render  Ultra  Vires  amalgamation  valid,  624,  n.  (') 
statutory  right  of  policy-holder  to  petition  for,  530 
power  of  Court  to  sell  assets  in,  533 

of  official  liquidator,  533 
securities  obtained  by  director  in  view  of,  frequently  invalid,  588 
ordered  on  petition  of  late  members,  717,  n.  ('') 
when  petition  for,  may  be  presented,  767 
Dissolution  by, 

statutory  provisions  as  to,  777 
voluntary,  777 
under  the  Court,  780 
against  wishes  of  majority,  785 
corporation  will  be  deemed  unable  to  paj'  its  debts,  when,  783,  n.  (') 
wishes  of  creditors  must  be  consulted,  785,  787 
commencement  of,  date  of,  788 

landlord  entitled  to  prove  in,  in  respect  of  all  rent  accrued  and  to 
accrue,  790 

can    only   demand    payment   of    rent 
accrued,  790 

WORKING  AGREEMENTS.    See  Traffic  Akrangements. 

WORKING  MEN'S  CLUBS,  199.    See  Friendly  Societies. 


THE  END. 
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Second  Edition,  in  8vo.     Price  2is.,  clotli, 

THE    LAWS   OF  INSURANCE: 

dTire,  Eife,  ^rcilient,  auK  ©uarantw. 

EMBODYING 

CASES    IN    THE    ENGLISH,    SCOTCH,    IRISH,     AMERICAN,    AND 
CANADIAN    COURTS. 

By    JAMES    BIGGS    PORTER, 

OF    THE   INKER   TEMPLE   AND  SOUTH   EASTERN   CIRCUIT,    BAKRISTER-AT-LAW. 

ASSISTED   BY 

W.  FEILDEN  CRAIES,  M.A., 

OF   THE   INNER    TEMI'LE  AND   WESTERN   CIRCUIT,    BARRISTEE-AT-LAW. 

"  In  reviewing  the  first  edition  of  this  book  we  expressed  an  opinion  that  it  was  a  painstaking  and 
useful  work.  Its  utility  has  been  shown  by  the  speedy  appearance  of  the  present  edition,  and  the  labour 
of  its  authors  is  still  apparent  to  anyone  who  will  gJance  through  its  pages." — Solicitors'  Journal. 

"  The  success  of  the  first  edition  proves  its  value.  It  is  clearly  and  concisely  compiled,  and  upwards  of 
1,500  cases  are  quoted." — Laiv  Times. 

"Mr.  Porter's  useful  book  on  insurance  law  has  reached  a  second  edition  in  less  than  three  years,  which 
is  not  common  in  a  book  of  this  class.     The  (act  is,  that  in  taking  up  insurance  law  in  all  its  branches, 

except  marine  insurance,  he  hits  upon  a  popular  subject Mr.  Porter  well  fills  the  gap  thus 

made  for  him,  and  he  has  called  to  his  aid  a  useful  coadjutor  in  the  person  of  Mr.  Craies."— Z^w  'Journal. 

"  When  writing  on  the  first  edition  in  1884,  we  ventured  to  predict  for  Mr.  Porter's  work  a  gieat  success. 
We  spoke  in  terms  of  unqualified  commendation  concerning  the  lucidity  of  the  author's  style,  the  thorough- 
ness of  his  work  and  his  nappy  gift  of  narrowing  down  broad  and  diffusive  subjects  into  a  small  space. 
Practical  experience  of  the  contents  of  the  volume  during  the  past  three  years  has,  we  may  say,  fully  con- 
firmed our  favourable  views." — Insurance  Record. 

In  Royal  lamo,  price  20J.,  cloth, 

QUARTER    SESSIONS   PRACTICE, 

A    VADE    MECUM   OF    GENERAL   PRACTICE   IN  APPELLATE    AND 
CIVIL   CASES  AT  QUARTER  SESSIONS. 

By  FREDERICK  JAMES   SMITH, 

OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW,    AND   RECORDER  OF   MARGATE. 

Second  Edition.     In  one  volume,  8vo,  price  2ij.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTRATORS,  with  an  Appendix  of 

Statutes,  Annotated  by  means  of  References  to  the  Text.  Second  Edition. 
By  W.  Gregory  Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Edgar  J.   Elgood,  B.C.L.,  M.A.,  of  Lincoln's  Inn,  Bai-rister-at-Law. 


"We  highly  approve  of  Mr.  Walker's  arrange- 
ment  The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefully  and  accurately 

compiled We  can  commend  it  as  bearing 

on  its  face  evidence  of  skilful  and  careful  labour, 
and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  the  much  esteemed  and  valued  Williams." — 
Law  Times. 


"  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly  for 
the  ponderous  tomes  of  Williams,  however  satisfac- 
tory as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one." — LavD  JourtiaL 


In  royal  i2mo,  price  4J.,  cloth, 
A   DIGEST    OF   THE    LAW   OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

AND  THE  CASES  DECIDED  IN  THE  CHANCERY  AND  COMMON  LAW  DIVISIONS 
FROM  NOVEMBER  1875   TO  AUGUST  1S80. 

By  W.  II.  HASTINGS  KELKE,  M.A.,  Barrister-at-Law. 
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In  8vo,  price  S^.,  cloth, 

THE  LAW  OF  MAINTENANCE  AND  DESERTION, 

AND  THE  ORDERS  OF  THE  JUSTICES  THEREON.  By  Temple 
Chevallier  Martin,  Chief  Clerk  of  the  Lambeth  Police  Court,  and  Joint  Author 
of  the  "  Magisterial  and  Police  Guide,"  &c. 

Second  Edition.    .Crown  8vo,  price  8j.  dd.,  cloth, 

THE  LAW  OF  ARBITRATION   AND  AWARDS ; 

With  Appendix  containing  Lord  Denman's    ARBITRATION    BILL,    AND 
STATUTES   RELATING   TO   ARBITRATION,  and  a  collection  of  Forms 
and  Index,     Second  Edition.    With  a  Supplement  containing  an  Abstract  of  the 
Arbitration  Act,  1889.     By  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law. 
*^*  The  Stippleiiieni  can  he  had  separately^  price  td. 

In  crown  8vo,  price  6.?.,  cloth, 

THE  PRINCIPLES  OF  MERCANTILE  LAW.    By 

Joshua  Slater,   of  Gray's  Inn,   Barrister-at-Law,   Author  of  "The  Law  of 
Arbitration  and  Awards." 

In  8vo,  price  12s.,  cloth, 

THE   LAW  AND   PRACTICE   OF  DISCOVERY  in 

the  SUPREME  COURT  of  JUSTICE.     With  an  Appendix  of  Forms, 
Orders,  &c.,   and  an  Addenda  giving  the  Alterations   under  the 
New  Rules  op  Practice.     By  Clarence  J.  Peile,  of  the  Inner  Temple, 
Barrister-at-Law. 
"  Mr.  Peile  has  done  well  in  writing  this  book.   The  subject  is  carefully  yet  tersely  treated." — Law  Times. 

In  one  volume,  8vo,  price  i8j.,  cloth, 
THE    LAW    AND    PRACTICE   RELATING    TO 

PETITIONS    IN    CHANCERY   AND    LUNACY, 

Including  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITIONS,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  Etc.,  Etc.  With  an  Appendix  of  Forms 
and  Precedents.  By  Sydney  E.  Williams,  of  Lincoln's  Inn,  Barrister- 
at-Law. 

Second  Edition,  in  8vo,  price  28j.,  cloth, 

A  SELECTION   OF  PRECEDENTS   OF  PLEADING 

UNDER  THE  JUDICATURE  ACTS  IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  J.  CUNNINGHAM  and  M.  W.  MATTINSON. 

SECOND  EDITION. 

By  miles   walker  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  an 

STUART  CUNNINGHAM  MACASKIE,  of  Gray's  Inn,  Barrister-at-Law. 

REVIEWS. 

"  The  notes  are  very  pertinent  and  satisfactory :  the  introductory  chapters  on  the  present  system  of  pleaditjg 
are  excellent,  and  the  precedents  will  be  found  very  useful." — Irish  Law  Times. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useful  companion  in  the  Practitioner's  daily  routine." — Law  Magazine  and  Review^ 
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Second  Edition,  in  8vo,  price  25J.,  clotli, 

REMODELLED,    MUCH   ENLARGED,     WITH  SEVERAL    NEW 
CHAPTERS  ON  "LIGHT,"    "SUPPORT,"   ETC. 

EM  DEN'S    LAW    RELATING    TO 

BUILDING,   BUILDING   LEASES, 
AND  BUILDING  CONTRACTS. 

WITH    A    FULL    COLLECTION    OF    PRECEDENTS, 

TOGETHER  WITH   THE 

STATUTE   LAW   RELATING   TO   BUILDING, 

WITH    NOTES    AND    THE    LATEST    CASES    UNDER    THE    VARIOUS    SECTIONS. 

By    ALFRED    EMDEN, 

OF   THE   INNER  TEMPLE,    ESQ.,    BARRISTER-AT-I.AW;   AUTHOR  OF   THE    "PRACTICE   IN   WINDING-UP 

COMPANIES,"    "a  COMPLETE   COLLECTION    OF    PRACTICE  STATUTES,   ORDERS,   AND   RULES, 

FROM    1275    TO   1885,"    "the   shareholder's  LEGAL  GLIDE,"   ETC.,    ETC. 


"  We  were  able  to  Speak  in  terms  of  commendation  of  the  First  Edition  of  this  book,  but  we  can  say 
much  more  for  the  present  edition.  JMr,  Emden  has  re-written  and  enlarged  his  work,  and  in  its  present 
form  it  constitutes  a  complete,  and  so  far  as  our  examination  has  cone,  an  accurate  treatise  on  the  branch 
of  the  law  to  which  it  relates." — Solicitors^  you7yial. 

'*  We  had  occasion  to  speak  favourably  of  the  First  Edition  of  Mr.  Emden's  work,  and  we  have  nothmg 
but  commendation  to  award  to  the  Second  Edition,  which  has  practically  been  re-written  and  very  much 
enlarged." — The.  Field. 

"  With  the  revisions  and  additions,  Mr.  Emden's  treatise  claims  in  a  higher  degree  to  be  considered  the 
most  comprehensive  text-book  of  the  law  relating  to  building,  that  has  been  published  in  a  single  volume." 
—  The  Building  News. 

*'  This  work  viewed  as  a  whole,  is  in  all  ways  a  standard  authority  on  all  the  subjects  treated,  and  it  is 
in  reality  a  small  Law  Library  on  building  subjects,  ingeniously  and  most  lucidly  compressed  in  a  single 
volume." — The  Building-  Worlds 

*' No  more  useful  book  for  architect,  contractor,  or  building  owner,  has  been  published  than  'Emden's 
Law  of  Building,  Building  Leases,  and  Building  Contracts,'  and  its  re-issue  as  a  revised  and  extended 
work  will  be  generally  appreciated." — The  Architect. 

"  A  second  edition  of  Mr.  Alfred  Emden's  useful  work  on  T/ie  Law  relating  to  Building  Leases,  and 
Building  Contracts,  has  just  been  issued  by  Messrs.  Stevens  &  Haynes,  Bell  Yard,  Temple  Bar.  The 
first  edition  soon  became  exhausted,  and  the  learned  author  has  entirely  rewritten,  remodelled,  and 
considerably  enlarged  the  previous  edition.  There  is  a  good  collection  of  precedent.^  with  respect  to 
matters  connected  with  building,  together  with  the  Statute  Law  relating  to  building,  with  notes,  and  the 
latest  cases  under  the  various  sections.  A  new  and  comprehensive  index  has  been  compiled,  and  last,  but 
not  least,  is  an  excellent  glossary  of  architectural  and  building  terms  used  in  the  Building  Act,  building 
leases  and  contracts,  &c." — Law  Times. 

"We  have  been  asked  from  time  to  time  which  is  the  text-book  of  the  Law  relating  to  Building, 
Building  Leases,  and  Building  Contracts,  and  we  have  had  to  reply  that,  so  far  as  we Icnow,  the  com- 
prehensive work  published  by  Messrs.  Stevens  &  Haynes,  of  Bell  Yard,  Temple  Bar,  by  Mr.  Alfred 
Emden,  is  the  best  and  most  generally  useful  we  know.  We  mention  this  fact^  because  a  second  edition 
has  just  been  published,  "  rewritten,  remodelled,  and  enlarged,"  on  the  law  relating  to  buildings,  with  new 
chapters  on  damage  to  property  or  person  caused  by  building,  gas  and  water,  support,  party  walls,  and 
light.  Voluminous  precedents  are  also  given,  with  a  comprehensive  view  of  the  Statute  Law,  which 
has  materially  changed  since  the  first  edition  was  published  in  1882.  It  is  well  that  those  engaged  in  the 
building  trade  should  bear  this  in  mind,  as  much  litigation  would  therefore  be  avoided,  with  its  consequent 
expense  and  annoyance.  The  book  is  rendered  more  valuable  from  its  glossary  and  well-arranged  index." 
— Building  Times. 

"The  present  treatise  of  Mr.  Emden  deals  with  the  subject  in  an  exhaustive  manner,  which  leaves 
nothing  to  be  desired.  ,  .  .  The  book  contains  a  number  of  forms  and  precedents  for  building  leases  and 
agreements  which  are  not  to  be  found  in  the  ordinary  collection  of  precedents." — The  Tivies> 

"  Mr.  Emden  has  obviously  given  time  and  labour  to  his  task,  and  therefore  will  save  time  and  labour 
to  those  who  happen  to  be  occupied  in  the  same  field  of  enquiry." — Law  Journal. 

"It  may_ safely  be  recommended  as  a  practical  text-book  and  guide  to  all  people  whose  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works." — Saturday  Revieiv. 

"To  supply  this  want  is  the  writer's  object  in  publishing  this  work,  and  we  have  no  hesitation  in 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  persons  .  .  ,  .  it  seems 
to  us  a  good  and  useful  book,  and  we  recommend  the  purchase  of  it  without  hesitation." — The  Builder, 

"  From  the  point  of  view  of  practical  utility  the  work  cannot  fail  to  be  of  the  greatest  use  to  all  who 
require  a  little  law  in  the  course  of  their  building  operations.  They  will  find  both  a  sound  arrangement 
niid  a  clear  sensible  style,  and  by  peiusing  it  with  ordinary  attention  many  matters  of  which  they  were 
bufoit:  doubtful  will  become  quite  comprehensible," — City  Press. 
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In  royal  8vo,  iioo  pages,  price  e,2s.  6J.,  cloth. 

THE  LAW  OF  THE   DOMESTIC   RELATIONS, 

INCLUDING 

HUSBAND  AND  WIFE  :    PARENT  AND  CHILD  ;    GUARDIAN  AND 
WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

By  WILLIAM   PINDER   EVERSLEY,    B.C.L.,    M.A., 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 

"  It  is  essentially  readable  and  interesting,  and  ought  to  take  a  high  place  among  text  books.  .  .  .  We 
say,  without  hesitation,  that  this  is  a  learned  book,  written  in  a  peculiarly  fascinating  ?tyle,  having  regard 
to  the  nature  of  the  subject.  ...  It  can  only  be  said,  therefore,  that  the  book  is  deserving  of  success  upon 
the  merits  ;  and  that  the  attempt  to  combine  the  treatment  of  three  branches  of  the  law  which  have  hitherto 
been  unnaturally  divided  shows,  in  itself,  a  comprehensive  grasp  of  principle." — Law  Tivies. 

"The  author  may  be  congratulated  upon  having  produced  an  excellent  treatise  on  this  branch  of  the 
law,  well  arranged,  clearly  written,  and  complete.  A  word  of  praise,  too,  must  be  accorded  to  the 
laborious  care  with  which  he  has  accumulated  references  to  the  various  Reports,  and  constructed  his  very 
full  index." — SoUcitors*  Jonnial. 

Second  Edition,  in  one  volume,  royal  8vo,  price  32^.,  cloth, 
THE     LAW    RELATING    TO     THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

SECOND    EDITION. 
By  ROBERT  CAMPBELL,   M.A., 

OF  Lincoln's  inn,  barrister-at-law  ;  advocate  of  the  scotch  bar  ; 

AUTHOR  OF  THE  "  LAW  OF  NEGLIGENCE,  ETC." 


"An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The. excellent 
index  deserves  a  special  word  of  commendation." — Law  Quarterly  Review. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition — that  the  book  is  a  contribu- 
tion of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and  fully.  "^ 
Law  Journal. 

Second  Edition,  in  one  volume,  8vo,  price  28J.,  cloth. 
A    TREATISE    ON 

THE    CONSTRUCTION    AND    EFFECT    OF 
STATUTE    LAW. 

with  appendices  containing  words  and  expressions  used  in  statutes 

which  have  been  judicially  or  statutably  construed,  and 

the  popular  and  short  titles  of  certain  statutes. 

By    henry    HARDCASTLE,    barrister-at-law. 

SECOND    EDITION,  REVISED    AND    ENLARGED,  ey  W.  F.  CRAIES, 

DARRISTER-AT-LA\V. 


' '  The  result  of  Mr.  Craies'  industry  is  a  sound  and  good  piece  of  worlc,  the  new  light  thrown 
on  the  subject  since  1879  having  been  blended  with  the  old  in  a  thoroughly  workmanlike 
manner.  Though  less  a  student's  manual  than  a  practitioner's  text  book,  it  is  the  sort  of 
volume  an  intelligent  perusal  of  which  would  educate  a  student  better  than  the  reading  of 
much  substantial  law." — Saturday  Review. 

In  one  volume,  8vo,  price  2%s.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

With  special  reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  thereof,  and  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874  ;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric ;  the  Canons ;  the  Articles ;  and  the  Injunc- 
tions, Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By 
Seward  Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law. 


10  STEVENS   &>   HAYNES,    BELL    YARD,    TEMPLE   BAR. 

In  8vo,  price  30j-.,  cloth, 

THE  PRACTICE  ON  THE  CROWN  SIDE 

Of  the  Queen's  Bencli  Division  of  Her  Majesty's  High  Court  of  Justice 

(Founcled  on  CouNER's  Crown  Office  Practice),  including 

Appeals  from  Lneerior  Courts;    with  Appendices  of  Rules  and  Forms, 

By  FREDERICK    HUGH    SHORT, 

Chief  Clerk  of  Ihc  Crown  Office,  Author  of  "Taxation  of  Costs  in  the  Crown  Office,"  and  Editor 

of  "  Crown  Office  Rules  and  Forms,  1886;"  and 

FRANCIS  HAMILTON  MELLOR,  M.A., 

Trin.  Coll.  Camb,,  Northern  Circuit,  Inner  Temple,  Barrister-at-Law. 
Ir.  8vo,  price  \7.s,f  cloth, 

THE  CROWN  OFFICE  RULES  AND  FORMS,  1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court  1883,  relating  to 
the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with  Notes, 
Cases,  end  a  Full  Index.     By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  Office. 

In  8vo,  price  6j.  dd.,  cloth, 

THE  CUSTOMS  AND  INLAND  REVENUE  ACTS, 

I88O  and  1881  (43.V1CT.  Cap.  14,  and  44  Vict.  Cap.  12), 
So  far  as  they  Relate  to  the  Probate,  Legacy,  and   Succession  Duties,  and  the  Duties  on 
Accounts.     With  an  Introduction  and  Notes.    By  ALFRED  Hanson,  Esq.,  Comp- 
troller of  Legacy  and  Succession  Duties. 

*»•  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate,  Legacy,  and  Succession  Duty 
Acts   by  the  same  Author. 

Third  Edition,   in  8vo,    1876,   price  25^.,  cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.  Comprising  the  36  Geo.  III.  c.  52  ;  45  Geo.  III. 
c.  28  ;  55  Geo.  III.  c.  184;  and  16  &  17  Vict.  c.  51  ;  with  on  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scotland, 
and  Ireland.  An  Appendix  of  Statutes,  Tables,  and  a  full  Index.  By  Alfred 
Hanson,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Legacy 
and  Succession  Duties.     Incorporating  the  Cases  to  Michaelmas  Sittings,  1876. 

"It  is  the  only  complete  boolc  upon  a  subject  of  1        "  His   book  is  in  itself  a  most  useful  one  ;   its 

great  importance.  autlior  knows  every  in  and  out  of  the  subject,  and 

"_Mr.   Hanson  is  peculiarly  qu.^lified  to  be  the  |  has  presented   the   whole    in    a  form  easily  and 

adviser  at  such  a  time.     Hence  a  volume  without  |  readily  handled,  and  with  good  arrangement  and 

a  rival." — Laiu  Times.  \  clear  exposition." — Solicitors  J our^iaK 

In  royal  8vo,  1877,  price  \os.,  cloth, 
LES   HOSPICES   DE    PARIS   ET  DE    LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAVMOUTH  GIBBS,  C.B.,  Barrister  at-Law, 

l.ATE  FELLOW  OF  TRINITY  COLLEGE,    CAMBRIDGE. 

In  Svo,  1867,  price  its.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853, 1855, 1860; 

THE    CHARITY    COMMISSIONERS'    JURISDICTION    ACT,   1862; 
THE    ROrvAN    CATHOLIC    CHARITIES    ACTS: 
Together  with  a  Collection  of  Statutes   relating  to  or  affecting  Charities,  including  the 
Monmain  Acts,  Notes  of  Cases  from   1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,  Conditiiins  of  Sale,  and  Conveyance  ot  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 
By  HUGH   COOKE  and  R,  G.  HARWOOD,  of  the  Charity  Commission. 


STEVE.VS   &-   HAYNES,    BELL    YARD,    TEMFLE'  BAR.  W 

In  I  Volume,  Svo,  price  zos.,  clolh, 
THE 

PRINCIPLES  OF  COMMERCIAL  LAW; 

WITH  AN  APPENDIX  OF  STATUTES,  ANNOTATED  BY  MEANS  OJ' 
REFERENCES  TO  THE  TEXT. 

By  JOSEPH    HURST   and   LORD    ROBERT    CECIL, 

OF   THE   INNER  TEMPLE,    BARRISTERS-AT-LA\V. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawyer  and  the 
business  man  to  keep  at  his  elbow,  and  which,  if  not  giving  them  all  that  they  require,  v/ill  place  in  their 
hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  in  larger  and  more  exhaus- 
tive works." — Law  Tmies. 

"  The  object  of  the  authors  of  this  work,  they  tell  us  in  their  preface,  is  to  state,  within  a  moderate 
compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been  expended  on  the 
task,  and  the  book  is  in  many  respects  a  very  serviceable  one." — Laxv  JcnrnaL 


In  I  Volume,  Svo,  price  20J.  cloth, 
THE 

RELATIONSHIP  OF  LANDLORD  AND  TENANT. 

By    EDGAR    FOA, 

OF    THE    IXXER    TEMPLE,    BARRISTER-AT-LA\V. 


"Will  be  found  of  much  value  to  practitioners,  and  when  a  second  edition  has  given  the  author  the 
opportunity  of  reconsidering  and  carefully  revising  his  statements  in  detail,  we  think  it  will  take  its  place 
as  a  very  good  treatise  on  the  modern  law  of  landlord  and  tenant." — Solicitors'  Journal, 

"  Mr.  Foa  is  a  bold  man  to  undertake  the  exposition  of  a  branch  of  law  so  full  of  difficulties  and  encum- 
bered by  so  many  decisions  as  the  Law  of  Landlord  and  Tenant.  But  his  boldness  is  justified  by  the 
excellent  arrangement  and  by  the  lucid  statements  which  characterise  his  book."— Z^u*  Qtiarierly  Review. 

"  Mr.  Foa's  is  a  compact  work,  treating  (i)  of  the  creation  of  the  relationship  ;  (2)  the  incidents  of 
creation  (distress)  and  determination  of  the  relationship  ;  (3)  modes  and  incidents  of  determination.  We 
commend  it  to  the  attention  of  the  Profession,  and  predict  for  Foa  on  Landlord  and  Tenant  a  very  useful 
and  very  permanent  future," — Law  Times.  _  .    .     j 

"We  have  nothing  but  praise  for  the  work,  and  we  shall  be  astonished  if  it  does  not  take  rank  in 
course  of  time  as  one  of  the  best— if  not  the  best— work  for  every-day  practice  on  the  subject  of  Landlord 
and  Tenant." — Laiu  Notes. 

*'  Without  making  any  invidious  comparison  with  existing  works  on  the  subject,  we  may  frankly  say 
that  Mr.  Foa's  work  indisputably  possesses  merit.  .  .  .  Our  verdict  on  the  book  must  be  a  decidedly 
favourable  one." — Lata  Students'  JourTial. 

"  '  The  Relationship  of  Landlord  and  Tenant,'  written  by  Mr.  Edgar  Foa,  Barnster-at-Law,  affords  a 
striking  instance  of  accuracy  and  lucidity  of  statement.  The  volume  should  be  found  useful  not  only  by 
lawyers  but  by  landlords  and  tenants  themselves,  the  law  in  each  particular  being  stated  with  a  simplicity 
and  clearness  which  bring  it  within  the  grasp  of  the  lay  mind."— Zdzo  Gazette. 

Second  Edition,  in  i  Volume,  medium  Svo,  price  35.?.,  cloth, 

EMDEN'S    COMPLETE    COLLECTION 

OF 

PRACTICE     STATUTES, 

ORDERS    AND    RULES. 

Being  a  Selection  of  such  Practical  Parts  of  all  Statutes,  Orders  and  Rules,  as  are  now 
in  force,  and  relate  to  the  Practice  and  Procedure  of  the  Supreme  Court.  From 
1275  to  1886.  With  Tabulated  Summaries  of  the  Leading  Cases  and  Analytical 
Cross-references. 

By   ALFRED    EMDEN, 

OF   THE  INNER  TEMPLE,    ESQ.,    BARRISTER-AT-LAW  ;    AUTHOR  OF    "  THE   PRACTICE   IN   WINUING-UP 

companies;"    "the   law  relating  to   BUILDING,    BUILDING  LEASEFj    AND  CONTRACTS  J 

"the  shareholder's  legal   GUIDE,"  ETC. 

ASSISTED   BY 

HERBERT    THOMPSON,    M.A., 

OF   THE    INNER   TEMPLE,    BARRISTER-AT-LAW, 


12  STEVENS    o-    HAVNES,    BELL    YARD,    TEMPLE    BAR. 

Just  published,  in  royal  8vo,  cloth,  28^., 

A   TREATISE    ON   THE 

LAW  AND   PRACTICE 

RELATING  TO 

LETTERS  PATENT  FOR  INVENTIONS. 

\\ITH    AN 

APPENDIX    OF    STATUTES,    INTERNATIONAL    CONVENTION, 
RULES,    FORMS    AND    PRECEDENTS,    ORDERS,    &c. 

By   ROBERT   FROST,    B.Sc.    (Lond,), 

FELLOW    OF    THE  CHEMICAL   SOCIETY;   OF    LINCOLN'S    INN,    ESQUIRE,    BARRISTER-AT-LAW. 

"  In  our  view  a  good  piece  of  work  may  create  a  demand,  and  without  disparaging  existing  literature 
upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  volume  by  Mr.  Frost  has  been 
compiled,  entitles  it  lo  recognition  at  the  hands  of  the  profession.  .  ,  .  Judging  Mr.  Frost  on  this 
ground,  we  find  him  completely  satisfactory.  A  careful  examination  of  ihe  entire  volume  satisfies  us  that 
great  care  and  much  labour  have  been  devoted  to  the  production  of  this  treatise,  and  we  think  that  patent 
agents,  solicitors,  the  bar  and  the  bench,  may  confidently  turn  for  guidance  and  instruction  to  the  pages 
of  Mr.  Frost." — Laiv  Tivtes. 

"Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  will  be  found 
generally  useful  by  practitioners  in  this  important  branch  of  the  law.  .     .     A  capital  index  concludes 

the  book."— Xa'zw  Jounial. 

"The  book  is,  r.s  it  professes  to  be,  a  treatise  on  patent  law  and  practice,  the  several  topics  being  con- 
veniently arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  work,  to  which 
are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have  been  able  to  test 
them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  good.  .  .  .  The  book  is 
a  good  one,  and  will  make  its  way.  The  index  is  better  than  usual.  Both  paper  and  type  are  ako 
excellent."— -.Si? //c/Zory'  yottrnal. 

In  royal  8vo,  price  35j.,  in  cloth, 
A    PRACTICAL    TREATISE    ON    THE 

LAW  OF  BUILDING  AND 
ENGINEERING    CONTRACTS, 

And  of  the  DUTIES   amd   LIABILITIES  op  ENGINEERS,  ARCHITECTS, 

SURVEYORS    AND   VALUERS, 

WITH    AN    APPENDIX    OF    PRECEDENTS, 

ANNOTATED  BY  MEANS  OF  REFERENCE  TO  THE  TEXT  AND  TO  CONTRACTS 

IN  USE. 

AND    AN    APPENDIX    OF    UNREPORTED    CASES 

ON  BUILDING   AND   ENGINEERING    CONTRACTS. 

By   ALFRED    A.    HUDSON, 

OF     THE     INNER    TEMPLE,     BARRISTER-AT-LAW. 


A  very  full  index  completes  the  book.  Mr.  Hudson  has  struck  out  a  new  line  for  himself,  and  pro- 
duced a  work  of  considerable  merit,  and  one  which  will  probably  be  found  indispensable  by  practitioners, 
inasmuch  as  it  contains  a  great  deal  that  is  not  to  be  found  elsewhere.  The  Table  of  Cases  refers  to  all 
the  reports." — Lnnu  yoiirnnl. 

"  Mr.  Hudson,  havinK  abandoned  his  profession  of  an  architect  to  become  a  barrister,  hit  upon  the  idea 
of  writing  this  work,  .-(nd  he  has  done  it  with  a  thoroughness  which  every  houseowner  would  like  to  see 

bestowed  upon  modern  houses The  Index-  and  Table  of  Cases  reveal  a  vast  amount  of  industry 

expended  upon  detail,  and  we  shall  be  much  surprised  if  Mr.  Hudson  does  not  reap  the  reward  of  his 
labours  by  oblainnig  a  large  and  appreciative  public." — Latv  Tunes. 

"  The  author  of  this  somewhat  bulky  volume  has,  within  the  compass  of  some  900  pages,  dealt  in  a 
practical  luid  exhaustive  manner  with  the  Law  of  Building  and  Engmeering  Contracts.  ...  An  Index  of 
Precedents  and  a  good  General  Index  »ill  be  found  at  the  end  of  the  'xoxV"—So/icito>s'  youmat. 

"...  has  cnahled  him  to  produce  a  work  which,  regarded  both  from  the  lawyei's  and  from  the  architect's 
and  builder  sponit  of  view,  must  be  pronounced  excellent.  It  is  gocd  from  the  lawyer's  standpoint  as 
being  logical  in  anaiiEenient,  clear  in  statement,  and  generally  accurate  in  the  law  laid  down.  The  archi- 
tect or  engineer  will  also  give  it  praise  for  answering  the  questions  precisely  which  arise  in  his  dealinas 
with  his  employers.  — ^cotsmati,  * 
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111  8vo,  price  \os.  6i/.,  cloth, 

OUTLINES  OF  THE  LAW  OF  TORTS. 

By    RICHARD    RINGWOOD,    M.A., 

OF  THE   MIDDLE  TEMPLE,   BAEKISTER-AT-LAW  ;  AUTHOR   OF   "  PEINCIl'LES  OF   BANKRUPTCY,"  &C 
AND  LECTURER   ON  COMMON   LAW  TO  THE  INCORPORATED  LAW  SOCIETY. 


Ihisisawork  by  the  well-known  aulhor  of  a  studeiit's  book  on  Bankruptcy.  Its  groundwork  is  a 
senes  Of  lectures  delivered  in  1887  by  Mr  Ringwood,  as  lecturer  appointed  by  the  Incorporated  Law 
Society.  It  IS  clear  concise,  well  and  intelligently  written  and  one  rises  from  its  perusal  with  feelings  of 
llwTtudinf's  joitnS  '""""2  ""^  '"'"■=  '''°''^'  ■'^^  '=■''"  conscientiously  recommend  it  to  studentf."- 

"  P"  Z°'^  '^  °"!  ^^  '\f"  f,='=°""n=''d  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author.  — La7u  rimes, 

"Mr.RingwoodsbookisapIain  and  straightforward  introduction  to  this  branch  of  the  \z.v/."—Law 
yoiirtial. 


In  8vo,  price  25J.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  &c. 

UNDER   THE    L.\NDS    CLAUSES,    RAILWAY    CLAUSES    CONSOLIDATION    AND 

METROPOLITAN    ACTS, 

THE    ARTIZANS    AND    LABOURERS'    DWELLINGS     IMPROVEMENT    ACT,     1875, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH   EDITION,    Enlarged,    with    Additional   Forms,    including 
Precedents  of  Bills  of  Costs. 

By    eyre     LLOYD, 

OF    THE    liNNER  TEMPLE,    DARRISTER-AT-LA\V. 


"The  Work  is  eminently  a  practical  one,  and  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases." — Solicitors'  Joiinial. 


satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition." — Irish  Law 
Tivics. 


"It  is  with  much  gratification  that  we  have  to 
express  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.     Thoroughly 

"  In  prcniiding  Oie  le^al  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  the  various  statictes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lhyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard  work  upon  the  sub' 
j'ect.  TJie  plan  of  Mr.  Lloyds  book  is  generally  known,  audits  lucidity  is  appreciated ;  the  present  quite 
fulfils  all  the  promises  of  the  preceding  editions^  and  contai?is  in  addition  to  other  matter  a  cojnplete  set 
of  forms  under  the  Artizaiis  and  Labourers  Act,  iZjs,  a7id  specifnejis  of  Bills  of  Costs,  which  will  he  found 
a  novel  feature  ^  extrejjiely  useful  to  legal  practitioners.'^ — Justice  of  the  Peace. 

In  8vo,  price  7^-.,  cloth, 

THE  SUCCESSION  LAIS  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL   REFERENCE  TO 

THE    LAW    OF    PRIMOGENITURE    AS    IT   EXISTS    IN    ENGLAND. 
By    eyre     LLOYD,    B.A., 

OF   THE  INNER   TEMPLE,    BARRISTER-AT-LAW  ;  AUTHOR   OF    "THE  LAW  OF   COMPENSATION 
UNDER   THE   LANDS    CLAUSES   CONSOLIDATION    ACTS,"   ETC. 

In  crown  8vo,  price  6i".,  cloth, 

ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY. 

By  JOHN  W.  SALMOND,  M.A.,  LL.B.  (Lond.), 

A   CARRISTER  OF  THE  SUrREME  COURT   OF   NEW  ZEALAND. 


11  STEVENS    &-   HAYNES,    BELL    YARD,    TEMPLE   BAR. 


In  one  volume,  royal  8vo,  price  \is.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  NEGLIGENCE. 

By    THOMAS    BEVEN, 

01'*    THE    INNER  TEMPLE,    BARRISTER-AT-LAW  ;    AUTHOR   OF    "THE   LAW   OF    EMPLOYER'S   LIABILITV 
FOR   THE   NEGLIGENCE  OF   SERVANTS    CAUSING   INJURY  TO   FELLOW   SERVANTS." 

"  He  has  treated  the  well-known  subject  of  Negligence  in  a  scientific  way,  and  has  not  been  content  with 
merely  collecting,  in  more  or  less  relevant  positions,  a  number  of  cases  which  anyone  could  find  for  himselt 
in  any  Digest  of  Law  Reports,  but  has  endeavoured  to  reduce  from  the  chaos  of  decided  cases  a  systematic 
study  of  the  subject,  with  clear  enunciations  of  the  principles  he  finds  governing  the  various  decisions.  In 
the  arrangement  of  the  book  the  author  has  been  very  happy  in  his  method,  a  by  no  means  easy  task  in  the 
treatment  of  a  subject  in  which  each  branch  of  it  in  reality  overlaps  another.  ...  A  good  index  and 
clear  type  increase  the  value  of  a  book  which  will  without  doubt  receive  the  hearty  commendation  of  the 
profession  as  a  successful  completion  of  the  author's  ambitious  task." — Law  Times. 

"  The  reader  who  lakes  these  as  samples  of  the  work,  will  find  how  careful  and  exhaustive  Mr.  B even  has 
been,  and  how  valuable  a  contribution  he  has  made  to  the  important  branch  of  the  law  with  which  he  has 
undertaken  to  ^^nX"  —  Solicitors  Journal. 

"  In  respect  of  the  style  of  treatment  of  the  subject,  the  book  must  be  highly  commended.  It  mil  be  of 
service  to  every  lawyer  who  wishes  rather  to  get  an  intelligent  understanding  of  the  Law  of  Negligence, 
than  merely  to  find  correct  and  reliable  legal  propositions  for  practical  use  and  that  whether  he  be  a  student 
or  a  practitioner.  To  the  student  the  work  is  valuable  for  the  searching  and  well-sustained  discussion  of  the 
cases  ;  and  to  the  practitioner  there  are  presented  all  the  cases  that  bear  on  most  points  for  which  he  may 
be  in  search  of  authority.  One  of  the  chief  merits  of  the  work  is,  that  all  the  available  authority  on  each 
point  is  collected  and  so  arranged  that  it  can  be  easily  found." — Juridical  Revimv. 

"  Contains  evidence  of  much  serious  work,  and  ought  to  receive  a  fair  trial  at  the  hands  of  the  profes- 
sion."— La^v  Quarterly  Revieiv. 

"  This  is  the  most  elaborate  wurk  on  the  Law  of  Negligence  which  has  yet  appeared  in  England.  .  .  . 
His  treatment  is  original,  and  has  evidently  not  been  adopted  without  great  research,  care,  and  revision.' 
—Law  Journal. 


In  one  large  voLj  Svo,  price  32J.J  cloth, 

INSTITUTES  AND  HISTORY  OF  ROMAN  PRIVATE  LAW, 

WITH    CATENA    OF    TEXTS. 

By  Dr.   carl  SALKOWSKI,  Professor  of  Laws,  Konigsberg. 

Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  (Oxon.). 


In  Svo,  price  4/.  67. ,  cloth, 
THE 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881. 

With  a  statement  of  the  Law  of  Libel  as  aftecting  Proprietors,  Publishers,  and  Editors  of 
Newspapers.     By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 

In  one  volume,  royal  Svo,  price  30^.,  cloth,  | 

CASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS    OF    ENGLISH   JURISPRUDENCE. 

Collected  and  Digested  from  OtKcial  Documents  and  other  Sources;  with  Notes.  By 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  "  Hortensius,"  "History  of  Trial  by  Jury," 
"  Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 
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Fifth  Edition,  in  8vo,  price  los,  61/.,  cloth, 

THE  PRINCIPLES   OF  BANKRUPTCY. 

WITH     AN     APPENDIX, 

CONTAINING 

THE  CONSOLIDATED  RULES  OF  1886  &  1890,  SCALE  OF  COSTS, 
1886,  AND  THE  BILLS  OF  SALE  ACTS  1878,  1882  &  1890, 

Etc.,  Etc. 
Bv    RICHARD    RINGWOOD,    M.A., 

OF   THE   MIDDLE  TEMPLE,    BARRISTER- AT-LAW  ;   LATE  SCHOLAR   OF   TRINITY   COLLEGE,    DUDLINi 


"  This  edition  is  a  considerable  improvement  on  the  first,  and  although  chi£3y  written  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

*'  Those  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ring^vood's  unpretending  but  useful  volume." — Laiu  Magazine. 

"  His  book  does  not  profess  to  be  an  exhaustive  treatise  on  bankruptcy  law,  yet  in  a  neat  and  compact 
volume  we  have  a  vast  amount  of  well-digested  matter.  The  reader  is  not  distracted  and  puzzled  by  having 
a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as  the  general  effect  of  the  law  is  stated  in  a  few 
well-selected  sentences,  and  a  reference  given  to  the  leading  decisions  only  on  the  subject.  ...  An 
excellent  index,  and  a  table  of  cases  where  references  to  four  sets  of  contemporary  reports  may  be  seen  at 
a  glance,  show  the  industry  and  care  with  which  the  work  has  been  done." — Daily  Paper, 


Sixth  Edition,  1890,  in  royal  l2mo,  priae  20j.,  cloth, 
With  Sttppkment^  \%^\,  containing  the  Act  and  Rules ^  1S90, 

A    TREATISE    UPON 

THE   LAW  OF  BANKRUPTCY 

AND 

BILLS     OF     SALE. 

WITH    AN    APPENDIX 

CONTAINING 

THE    BANKRUPTCY    ACT,    1883;    GENERAL    RULES  AND   FORMS 

OF    1886;    SCALE    OF    COSTS    AND    FEES    OF    1886; 

RULES  UN])ER  S.  122  of  1888  ;  BANKRUPTCY  (COUNTY  COURT 

APPEALS)  ACT,  1884;    BANKRUPTCY  DISCHARGE  ACT,  1887; 

RULES   AND    FORMS;   BANKRUPTCY   (PREFERENTIAL 

PAYMENTS)  ACT,    1888;    DEEDS   OF  ARRANGEMENT  ACT,  1887; 

RULES    AND    FORMS  ;    BOARD    OF    TRADE    AND    COURT 

ORDERS;    DEBTORS  ACTS,  1869,  1878,  AND  RULES,  1889; 

BILLS  OF  SALE  ACTS,  1878,  1882,  and  RULES,  1883. 

By    EDWARD    T.   BALDWIN,    M.A., 

OF  THE  INNER  TEMPLE,   BAERISTER-AT-LAW. 

*^*  The  Supplement  may  be  had  separately,  price  ^s.  cloth. 

"  His  new  edition  is  in  every  respect  satisfactory."— Zaw  Times. 

"  It  is  a  thoroughly  good  and  reliable  worlt.  .  .  .  We  think— as  practitioners— that  we  would  rather 
have  this  boolc  than  any  other  on  the  same  subject  in  our  library."— ZdM/  Students'  Jonmal. 

••  .Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness,  and  accuracy As 

a  terse  and  readable  treatise  on  Bankruptcy  law  his  work  may  be  commended  to  our  readers.  .  .  .There 
is  a  good  index."— Solicitors'  Jourimt. 

"The  present  edition  appears  to  be  quite  equal  in  excellence  to  its  predecessors,  ami  for  pmctilioner's 
purposes  the  book  is  all  that  can  be  desired." — Lam  Notes. 


Itj  STEVENS   &-    HAYNES,    BELL    YARD,    TEMPLE    EAR. 

Second  Edition,  in  one  vol.,  price  20J.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  OF 
PROPERTY   IN   LAND. 

FOR    THE    USE    OF  STUDENTS  AND    THE    PROFESSION. 

SECOND    EDITION. 

By   WILLIAM    DOUGLAS    EDWARDS,   LL.B., 

OF  Lincoln's  inn,  barrister-at-la\v. 

"  We  consider  il  one  of  the  best  works  published  on  Real  Properly  Law." — Law  Students  Journal. 

"Another  eNxellent  compendium  which  has  entered  a  second  edition  is  Mr.  Edwards'  'Compendium  of 
the  Law  of  Property  in  Land.'  No  work  on  English  law  is  written  more  perspicuously.  .  .  .  Mr. 
Edwards  has  manifestly  bestowed  the  utmost  care  in  putting  into  the  most  modem  dress  a  treatise  which 
we  think  will  continue  to  grow  in  the  estimation  of  the  profession."— Zaw  Times. 

"  We  formed  a  very  favourable  opinion  of  the  first  edition  of  this  little  book,  and  our  opinion  is  con- 
firmed by  the  perusal  of  the  second  edition.  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit 
perhaps  not  always  possessed  by  the  authors  of  legal  text  books  for  students.  He  writes  in  good  English, 
and  generally  speaking  states  the  law  conectly.  We  are  glad  to  hear  of  the  rapid  sale  of  the  book,  as  we 
feel  certain  that  no  student  will  repent  having  studied  it." — La^v  Quarterly  Revieiv. 

"The  book  i-;  certainly  destined  to  take  a  high  place  as  a  standard  work  on  the  Law  of  Property  in 

Land.     The  style  is  good,  the  conclusions  of  law  are  accurate,  and  the  authorities  are  well  selected 

The  amount  of  detail  is  much  greater  than  in  Williams As  a  companion  volume  to  it,  we  can  with 

great  confidence  recommend  it  to  the  student ;  and  the  practitioner  will  find  it  a  very  useful  epitomeiDf 
the  modern  law.  Altogether  it  is  a  work  for  which  we  are  indebted  to  the  author,  and  is  worthy  of  the 
improved  notions  of  law  which  the  study  of  jurisprudence  is  bringing  to  the  honX.."--— Solicitors'  yourrtal. 

"This  book  shows  signs  of  thorough  work  throughout The  book  is  a  business-like  and  useful 

performance." — Law  you?iial. 

"Mr.  Edwards  has  produced  a  most  comprehensive,  and  In  many  ways  most  valuable,  piece  of  work 

We  consider  this  book  preferable  in  many  respects  to  the  standaid  works  usually  placed  in  the 

hands  of  students In  arrangement,  the  book  has  more  good  method  in  it  than  any  other  book  we 

know  on  the  same  subject."— ZZ/fi  Oxford  Review. 

Third  Edition,  royal  8vo,  in  preparation, 
A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 

BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 
CORPORATIONS, 

AND   MORE   ESPECIALLY  OF 

JOINT      STOCK      COMPANIES. 

THIRD    EDITION. 
BY    SEWARD    BRICE,    LL.D., 

OP   THE  INNER  TEMPLE,   ON'E  Ol'   !ltR   AlAJE&TV'S  COUNSEL. 


REVIEWS. 

".  .  .  .  Oh  tfir  tvfi0iv,ivc  ctimidvr  Mr.  Bricvs  ex/mustive  work  a  valuable  tuiditioH  to  the  iiiefntureaj 
the  fro/eislou.'' — Saturday  RiiviEW. 

"  It  Is  the  Law  of  CortiDvutioiis  thai  Mf.  Bflce  treats  of  (anrt  treats  of  more  fully,  and  at  the  same 
lime  more  scieniiflcnlly,  than  any  *orlc  with  which  we  are  acquainted),  not  the  law  of  principal  and 
agent ;  and  Mr.  l^rice  does  not  do  his  book  justice  by  giving  II  so  vague  a  title." — Law  yoitrttal. 

"  On  thi.s  doctrine,  firm  introduced  In  the  Common  Law  Courts  in  East  AHglian  Rall'tva.y  Co.  v. 
Enttern  Cotmties  Railivay  Co,,  Brice  on  Ultra  Vires  may  be  read  with  advantage."— ywrfp^wni  o/ 
r.oRD  JusTlCK  Bramwell,  ill  the  Case  o/Evershedv.  I..  Is'  JV.  W.  Ry.  Co,    (L.  R.,  3  Q.  B.  Div.  141.) 
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Sixth  Edition,  in  royal  8vo,  price  34J.,  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

SIXTH    EDITION    BY    THE    AUTHOR. 

THE    LAW  AND    PRACTICE    UNDER    THE    COMPANJES   ACTS, 
1862  TO  1890, 

AND 

THE  LIFE  ASSURANCE  COMPANIES  ACTS,  1870  TO  1872, 

Including  the  Companies  (Memorandum  of  Association)  Act, 
The  Companies  (Winding-up)  Act,  and  the  Directors'  Liability  Act. 

^  %xt\x\w  on  the  ISali)  at  Joint  (Stock  ffioinp-.irttta. 

CONTAINING    THE    STATUTES,    WITH    THE    RULES,    ORDERS,    AND 
FORMS,    TO    REGULATE    PROCEEDINGS. 

By    H.    burton    BUCKLEY,    M.A., 

OF   LINCOLN'S   INN,   ESQ.,    ONE  OF   HER   MAJESTY'S   COUNSEL. 

Second  Edition  in  preparation. 

THE     LAW     RELATING     TO 

SHIPMASTERS   AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,    LIABILITIES, 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,   M.A.,   Q.C., 

OF   TRIN.    COLL.    CAMBRIDGE,  AND   OF  THE   NORTHERN   CIRCUIT; 

SOLICITOR-GENERAL  OF  THE  COUNTV  PALATINE  OF   DURHAM*,    ONE  OF  THE  JUDGES   OF  THE   COURT   OF 
.RECORD  FOR  THE  HUNDRED  OF  SALFORD  *, 

AND  AUTHOR  OF    "THE  SOCIAL  CONDITION  AND  EDUCATION   OF   THE   PEOPLE 
IN  ENGLAND  AND  EUROPE." 


REVIEWS     OF     THE      WORK: 
From  tlie   LIVERPOOL   JOURNAL    OF    COMMERCE. 


"  'The  law  relating  to  Shipmasters  and  Seamen  ' 
—such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  theeminentlawpublishers,  of  London. 
The  author  is  Mr,  Joseph  Kay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
]  t  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 


work  being  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  author!^ 
ties.  .  ,  .  The  -work  must  be  an  invaluable  one 
to  the  shipowner^  shipmaster,  or  consul  at  a  foreign 
port.  The.  language  is  clear  and  simple,  while  the 
legal  standing  of  the  author  is  a  sufficient  guarantee 
that  he  writes  with  the  requisite  authority,  and 
that  the  cases  quoted  by  him  are  decisive  as  regards 
the  points  on  which  he  touches." 


From  the  IiAW  JOURNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  1181  pages  of  text,  81  pages  of  a])pen- 
dices,  98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"Mr.   Kay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masters,  ship 
agents,  and  consuls.'  He  has  been  so  modest  as 
not  to  add  lawyers  to  the  list  of  his  pupils  ;  but  his 
work  will,  we  think,  be  welcomed  by  lawyers  who 
have  to  do  with  shipping  transacHons,  almost  as 
cordially  as  it  undoubtedly  will  be  by  those  who 
occupy  their  business  in  the  great  waters.^' 
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Fourth  Edition,  in  Royal  8vo,  price  40^. ,  cloth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 
THE  SUPREME  COURT, 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 

By   LOFTUS   LEIGH   PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of  *'  The  Practice 

in  Equity  by  way  of  Revivor  and  Supplement." 

"The  work  under  notice  ought  to  be  of  considerable  service  to  the  profession The  forms 

throughout  the  work — and  ihey  are  the  most  important  element  in  it — appear  to  us  to  be  accurate,  and  of 
the  most  approved  type.  This  fact  alone  will  commend  the  new  edition  to  practitioners  in  the  Chancery 
Division. _  There  is  a  useful  table  of  the  Lord  Chancellors  and  Judges  at  the  beginning  of  the  book,  and  a 
very  full  index  concludes  it." — Lanv  Times. 

In  demy  i2mo,  price  5j., 

THE  STATUTORY  LAW  RELATING  TO  TRUSTEE 

SAVINGS  BANKS  (1863—1891),  together  with  the  Treasury  Regu- 
Jations  (1888—1885,),  and  the  Scheme  for  the  Appointment  of  the  Inspection 
Committee  of  Trustee  Savings  Banks.  By  Urquhart  A.  Forbes,  of  Lincohi's 
Inn,  Esq.,  Barrister-at-Law,  Author  of  "  The  I^aw  Relating  to  Savings  Banks  ;" 
tlie  "Law  of  Savings  Banks  since  1878;"  and  joint  Author  of  "The  Law 
Relating  to  Water. " 

In  demy  i2mo,  price  ds.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

\Vith  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  a.  FORBES,  of  Lincoln's  Inn,  Barrister-at-Law. 
* ^*   The  coinpkle  work  can  be  had,  price  \os.  6d.,  cloth. 

In  8vo,  price  i5j-.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AN  ADDENDA  giving  the  alterations  effected  by  the  NEW  EULES  of  1883, 

And   an    APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    by 

References  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  Lincoln's  inn,  barristers-at-law. 


"  In  this  volume  the  most  important  branch  of 
the  administrative  business  of  the  Chancery  Divi- 
sion is  treated  with  conciseness  and  care.  Judging 
from  the  admirable  clearness  of  expression  which 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  every  detail,  we  do 
not  ihink  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative ....  Useful  chapters  are  introduced 
in    their    appropriate    places,    dealing    with    the 


'  Parties  to  administration  actions,'  '  The  proofs  of 
claims  in  Chambers,'  and  *  The  cost  of  adminis- 
tration actions.'  To  the  last -mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  succinct 
summary  of  the  law,  from  which  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  been 
omitted  ....  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairly  good  mdex,  much  increase 
the  utility  of  the  work."— Solicitors'  Jontnal. 


In  Foolscap  Svo,  superfine  paper,  bound  in  Vellum,  price  3J.  ^d,  neit. 
*^  A  limited  mtmher  of  copies  have  been  printed  upon  large  paper ^  price  'js.  6d.  neit. 


SCINTILLAE    JURIS. 


By  CHARLES  J.  DARLING,  Q.C.,  M.P.  With  a  Frontispiece  and  Colophon  by 
Frank  Lockwood,  Q.C,  M.P.  Fourth  Edition  (Enlarged). 
"  '  Scintillne  Juris '  is  that  little  bundle  of  humoraus  essays  on  law  and  cognate  matters  which,  since  the 
day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  ...  It  ha,s  a  quality 
of  style  which  suggests  much  .study  of  Bacon  in  his  lighter  vein.  Its  best  essays  would  not  be  unworthy  of 
the  fc.ssays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur^  might  often  be  assigned  to  that 
wonderful  book," — Daily  Nnvs. 
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Second  EdiLion,  in  8vo,  price  25.'!.,  cloth, 
THE   PRINCIPLES   OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN     THE     OCCUPATION     OF     COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

OP   THE   MIDDLE  TEMPLE,  Q.C., 

And  D.  N.  McNAUGHTON,  of  the  Middle  Temple,  Bai-rister-at-Law. 


"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  wlw  may  have  ft  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  "congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able_  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake."— Z,a7y  Magazine. 


In  Svo,  1S75,  price  7^.  6(/.,  cloth, 

THE  LAW  OF  USAGES  &  CUSTOMS : 

%  frattital  fsto   "^x-^tt 
By    J.    H.    BALFOUR     BROWNE, 

OF   THE   MIDDLE   TEMPLE,    Q.C. 

"We  look  Upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law.'' — Canada 
Law  youmal. 

"As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irish  Laiu  Times. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — Law  Magazine. 

In  one  volume,  Svo,  1875,  price  i8j.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE   REGULATION   OF  RAILWAY  ACTS,  1873  &  1874; 
With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees  :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OF   THE   MIDDLE  TEMVLE,    Q.C. 

work  of  a  man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fall  to  meet  a  real 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  public." — Law  Magazine. 


"  Mr.  Browne's  book  is  handy  and  convenient  In 
form,  and  well  arranged  for  the  purpose  of  refer- 
ence :  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 

In  Svo,  1876,  price  *js.  6d.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 
OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purcliase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Q.C 
"This  is  awork  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probabljr  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  session  passed  the  preamble 
of  the  '  Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  .-ibly  deals.' 


20  'STEVENS    &-    HAYNES,    BELL    YARD,    TEMPLE    BAR. 

Now  ready,  in  crown  8vo,  price  lew.,  6(/.  cloth, 

THE    LAW    OF    EVIDENCE, 

By  S.    L."  PHIPSON,   M.A,,  of  the  Inner  Temple,  Barrister-at-Law. 


"  This  book  condenses  a  head  of  law  into  a 
comparatively  small  compass — a  class  of  literary 
undertaking  to  which  every  encouragement  should 
be  given.  ,  .  .  The  volume  is  most  portable,  most 
compendious,  and  as  far  as  we  have  been  able  to 
examine  it,  as  accurate  as  any  law  book  can  be 
expected  to  be," — Law   Times. 


"We  are  of  opinion  that  Mr.  Phipson  has  pro- 
duced a  book  which  will  be  found  very  serviceable, 
not  only  for  practitioners,  but  also  for  students. 
We  have  tried  it  in  a  good  many  plages,  and  we 
find  that  it  is  well  brought  down  to  date." — Law 
Joni  nal. 


In  8vo,  1S78,  price  6j.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

ESPECIALLY    WITH    REFERENCE    TO    THE    VALIDITY    AND    CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Earrister-at-Law. 

In  8vo,  1872,  price  Ts.  (>d.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAYIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

EDIN.   AND   OXON  ,    AND   B.CL.    OXON.,    OF  THE  MIDDLE  TEMPLE,    BARKISTER-AT-LAW, 

"Mr.   Archibald    Brown    desei-ves    the    thanks  1    the  French  translation  consisting  of  two  volumes, 

o!   all  interested  in  the  science  of  Law,  whether  |    with  some  five  iiandred  pages  apiece,  as  compared 

as    a    study    or    a    practice,    for    his    edition    of  \    with  Mr.   Brown's  thin  volume  of  a  hundred  and 

Herr  von  Savigny's  great  work  on  '  Obligations.'  fifty  pages.      At  the  same  time  the  pith   of  Von 

Mr.    Brown  has  undertaken  a  double   task — the  Savigny's  matter  seems  to  be  very  successfully  pre- 

translation  of  his  author,  and  the  analysis  of  his  served,   nothing  which  might    be    useful    to    the 

author's  matter.   That  he  has  succeeded  in  reducing  j    English  reader  being  apparently  omitted.'" — Laiv 

the  bulk  of  the  original  will  be  seen  at  a  glance  ;  I    JoumaV 

THE     ELEMENTS     OF     ROMAN     LAW. 


Second  Edition,  in  crown  8vo,  price  6j.,  cloth, 
A   CONCISE   DIGEST   OF   THE 

INSTITUTES    OF    GAIUS   AND   JUSTINIAN. 

Willi  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Tables,  IJsts  of  La%os,  <&=£■.  iS^i". 

Primarily  designed  for  the   Use   of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

WORCESTER  COLLEGE,    OXFORD,    AND   THE  INNER   TEMI'LE,    BARRISTER-AT-LAW 
AUTHOR  OF    "universities  AND   LEGAL   EDUCATION." 


"  Mr,  Harris'' s  digest  ought  to  have  very  gi'eat  success  among  law  students  loth  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiscioorthy  accuracy 
and  laborious  condensation." — Law  Journal. 

"  This  book  contains  a  summary  in  Englis/i  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gains  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see 
what  arc  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  veiy  exact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr.  Han-is  has  an anged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written,  but  aho  to  those 
persons  who.  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Poste, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  kno%vledge  of  Roman  Law." — 
O.XFORU   AND   CAMISRIDGB-    UNDERGRADUATES*  JOURNAL. 

"Mr.  Harris  deserves  the  credit  of  having  produced  an  epitome  which  will  he  of  service 
to  those  numerous  students  xoho  have  no  time  or  sufficient  ability  to  analyse  the  Institutes 
for  themselves." — Law  Times. 
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Fourth  Edition,  in  8vo,  price  2\s.,  cloth, 

EHfiLISH  CONSTITUTIONAL  HISTORY: 

FROM   THE    TEUTONIC  INVASION    TO    THE   PRESENT  TIME. 

JPtstgncb  as  a  'Eext-book  for  cStttbcttts  anb  jjthcvs, 

By  T.   p.    TASWELL-LANGMEAD,    B.C.L., 

OF  Lincoln's  inn,  bakrister-at-law,  formerly  vinerian  scholar  in  the  university 

AND   LATE  PROFESSOR  OF   CONSTITUTIONAL   LAW  AND    HISTORY, 
UNIVERSITY  COLLEGE,    LONDON. 

Fourth  Edition,  Revised  throughout,  with  Notes  and  Appendices. 
By  C.  H.  E.  Carmichael,  M.A.  Oxon. 


"Mr.  Carmichael  has  performed  his  allotted  task  with  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  Taswell-Langmead's  treatise  is  worthily  maintained.  This,  the  third  edition,  will 
be  found  as  useful  as  its  predecessors  to  the  large  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  the  history  of  the  constitution." — Law  Times. 

"To  the  student  of  constitutional  law  this  work  will  be  invaluable The  book  is  remarkable 

for  the  raciness  and  vigour  of  its  style.  The  editorial  contributions  of  Mr.  Carmichael  are  judicious,  and 
add  much  to  the  value  of  the  work." — Scottish  Law  Review, 

"  The  work  will  continue  to  hold  the  field  as  the  best  class-book  on  the  f^vMy^zV"— Contemporary  Review. 

"  The  book  is  well  known  as  an  admirable  introduction  to  the  study  of  constitutional  law  for  students  at 
law.  .     .     .     Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death 

of  Mr.  Taswell-Langmead,  with  care  and  judgment." — Law  Journal, 

"  The  work  before  us  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  storjr,  than  this  volume." — Boston  {(/.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
History." — Solicitors'  Jour^ial.  _  ■      •       i. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  that  it  is  a  thoroughly  good  and  useful  work." — Spectator. 

"It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  historj^  and  law.'" — Globe. 

"The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be." — Standard.  _  _  ... 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy, 

Second  Edition,  in  Svo,  price  6^.,  cloth. 

HANDBOOK  TO    THE    INTERMEDIATE  AND 
FINAL  LL.B.  OF  LONDON  UNIVERSITY ; 

(PASS     AND     HONOURS), 
Including  A  COMPLETE  SUMMARY  OF  "AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  of  LATE  YEARS  in  ALL  BRANCHES. 

By  a  B.A.,  LL.B.  (Lond.). 

"  Increased  in  size  and  usefulness.  .  .  .  The  book  will  undoubtedly  be  of  help  to  those  students 
who  prepare  themselves  for  examination,  .  .  ,  The  Appendix  contains  a  good  selection  of  papers 
set  at  the  different  examinations." — Law  Times. 

"A  very  good  handbook  to  the  Intermediate  and  Final  LL.B.  by  a  B.A.,  LL.B." — Law  Notes. 

In  Crown  Svo,  price  3.1. ;  or  Interleaved  for  Notes,  price  4J. 

CONTRACT    LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Notes    to   the 
Answers.     Founded  on  "Anson,"  "  Chiity,"  and  "Pollock." 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn;  late 
Examiner  for  the  University  of  Oxford. 

"  This  appears  to  us  a  very  admirable  selection  of  questions,  comparing  favourably  with  the  average 
run  of  those  set  in  examinations,  and  useful  for  the  purpose  of  testing  progress." — Law  ^onrtr-al. 
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Tenth  Edition,  in  8vo,  price  25^,  cloth. 

THE    PRINCIPLES   OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    EDMUND    H.    T.    SNELL, 

OF    THE   MIDDLE  TEMPLE,    DARRISTER-AT-LAW. 

TENTH  EDITION. 
By  ARCHIBALD  BROWN,  M.A.  Edin,  &  Oxon.,  &  B.C.L.    OxoN., 

OF   THE   MIDDLE    TEMPLE,    BAKRISTER-AT-LAW  ;    AUTHOR  OF    "A    NEW   LAW   DICTIONARY," 
"an   ANALYSIS   OF   SAVIGNY   ON   ObLJGATIO.NS,"  AND  THE    "  LAW   OF    FiXTUKES." 


REVIEWS. 

"This  is  the  Ninth  Edition  of  cei-tainly  one  of  the  best,  and  probably  the  most  widely  read,  text-book 
which  deals  with  any'part  of  the  English  law." — Oxford  Magazine. 

"  Students  will  find  no  better  book  than  this  to  assist  them  in  preparing  for  the  ordeal  of  examination." 
— La7u  yournal. 

"  It  is  ample  proof  of  the  popularity  of  '  Snell's  Principles  of  Equity,'  that  it  has  now  reached  its  Ninth 
Edition  in  the  hands  of  Mr.  Archibald  Brown." — Law  Times. 

"  This  is  now  unquestionably  the  standard  book  on  Equity  for  students." — Saturday  Review. 

"  On  the  whole  we  are  convinced  that  the  Sixth  Edition  of  Snell's  Equity  is  destined  to  be  as  highly 
thought  of  as  its  predecessors,  as  it  is,  in  our  opinion,  out  and  out  the  best  work  on  the  subject  with  which 
it  deals," — Gibson's  Law  Notes. 

"The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  everything  necessaiy  in  the  way  of  revision  has  been  conscientiously 
accomplished.  We  perceive  the  fruitful  impress  of  the  'amending  hand'  in  ever^' page;  the  results  of 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text ; 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  description  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
delinep.te.'  " — Ii'ish  Law  Tiines. 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity,''^ — 

Canada  Law  Journal. 

"  Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  work,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors,  and  practitioners, 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject." 
■-^Law  Magazine  and  Review. 

Fourth  Edition,  in  8vo,  price  ^s,  cloth, 

AN  ANALYSIS  OF   SNELL'S    PRINCIPLES   OF 

EQUITY.      Founded   on   the  Tenth  Edition.     With  Notes  thereon. 
By  E.  E.  Blyth,  LL.D.,  Solicitor. 

"  Mr.  Elyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell."— Zaw  Times. 
"This  is  an  admirable  analysis  of  a  good  treatise— read  with  Snell,  this  little  book  will  be  found  very 
profitable  to  the  student." — Law  JonrnaL 

In  Svo,  price  2j.,  sewed, 

QUESTIONS    ON    EQUITY. 

FOR    STUDENTS    PREPARING    FOR    EXAMINATION. 

FOUNDED   ON   THE   NINTH    EDITION    OF 

SNELL'S  "PRINCIPLES   OF  EQUITY." 
By  W.   T.   WAITE, 

tJAURISTKR-AT-L.\\V,   HOLT  SCHOLAR  OF  THE   HONOURABLE  SOCIETY  OF  GRAY's   INN. 
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Second  Edition,  in  one  volume,  Svo,  price  i&s.,  cloth, 

PRINCIPLES   OF    CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR   THE   USE  OF  STUDENTS. 
By   henry   C.    DEANE, 

OF  Lincoln's  inn,  barrister-at-law,  sometime  lecturer  to  the  incorporated  law  society 

OF   THE   UNITED   KINGDOM. 

"  We  hope  to  see  this  book^  like  SncWs  Equity ^  a  standard  class-book  in  all  Law  Schools 
where  English  laio  is  taught.^'' — Canada  Law  Journal. 

"  We  like  the  work,  it  is  well  written  and  is  an 
tecellent  student's  book,  and  being  only  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  to  convey- 
ancing. It  possesses  also  an  excellent  index."— 
La-w  Students'  Journal. 

"  Will  be  found  of  great  use  to  students  entering 
upon  the  difficulties  of  Real  Property  Law.  It  has 
an  unusually  exhaustive  index  covering  some  fifty 
pages." — Lanu  Times. 


"  In  the  parts  which  have  been  rc*written,  Mr. 
Deane  has  preserved  the  same  pleasant  style  marked 
by  simplicity  and  lucidity  which  distinguished  his 
first  edition.  After 'Williams  on  Real  Property,* 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering  upon  Real  Pro- 
perty Law  as  Mr.  Deane's  *  Principles  of  Convey- 
ancing,' and  the  high  character  which  the  first 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  Journal. 


Fourth  Edition,  in  Svo,  price  loj,,  cloth. 

A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF  STUDENTS. 
By   EUSTACE   SMITH, 

OF   THE  INNER  TEMPLE  J  AUTHOR  OF    "A  SUMMARY  OF    COMPANY    LAW." 

"  The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitors*  Journal. 

"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students  JouT^ial. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass.  The 
present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous  '  Sunimai  y ' 
has  been  met." — Oxford  and  Cambridge  Undergraduates'  Journal. 

Third  Edition,  in  Svo,  price  Is,  6d.,  cloth, 
A   SUMMARY   OF   THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS. 
By   EUSTACE   SMITH, 

OF  THE  INNER  TEMPLE)    AUTHOR  OF    '*A  SUMMARY  OF   COMPANY   LAW,"   AND    "a   SUMMARY    CF 
THE  LAW   AND   PRACTICE  IN   ADMIRALTY." 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded  of  the  C  o  irts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Examination  Journal. 


Fourth  Edition,  in  Svo,  price  ^s.  6d.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAM/NATION. 
By   J.    CARTER   HARRISON,   Solicitor. 

"The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  cf  great  assistance  to 
students." — Law  Students'  Journal. 


2t  WORKS   FOR    LAW  STUDENTS. 

Sixth  Edition.     In  one  volume,  8vo,  price  los.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 
SIXTH  EDITION. 

r.Y  JOHN   INDERMAUR,  Solicitor, 

AUTHOR   OF    "A   MANUAL  OF  THE   PRACTICE   OF  THE  SUPREME  COURT," 
"  EPITOMES   OF   LEADING   CASES,"  AND   OTHER  WORKS. 


"  The  student  will  find  in  Mr.  Indermaur's  book  a  safe  and  clear  guide  to  the  Prin- 
ciples of  Common  Law." — Lata  Journal,  1892. 

"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  aflecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  efTect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated."—  Solicitors'  Jottmal. 

"The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Laiu  Times. 

' '  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine, 

"  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  bock  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  Journal. 

"Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work,  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  l.aken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  c'ecisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish." 
— Irish  Law  Times. 

"  This  work,  the  author  tells  tis  in  his  Preface,  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorforate.i  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  scctiis,  so  far  as  wc  can  fudge  from  the  farts  we  have  examined,  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  veiy  readable ;  and 
not  only  students,  but  many  practitioners  and  the  public,  might  benefit  by  a  perusal  of  its 
/fJi'M."— SOLICITORS'  JOURNAL. 
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Fifth  Edition,  in  8vo,  price  I2s.'(id.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

IN    THE    QUEEN'S    BENCH    AND    CHANCERY    DIVISIONS. 

Intended  for  the  tise   of  Students  and  the  Profession. 
By  John  Indermaur,  Solicitor. 

"  Thesecond  edition  has  followed  quickly  upon  the  first,  which  was  published  in  1878.  This  fact  affords 
Rood  evidence  that  the  book  has  been  found  useful.  It  contains  sufficient  information  to  enable  the 
student  who  masters  the  contents  to  turn  to  the  standard  works  on  practice  with  advantage."— Z-tfw  Times. 

"  This  is  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  chambers  of  equity  draftsmen."— S"(7/i«V(7?-j'  Jourrial. 

Seventh  Edition,  in  8vo,  price  6j.,  cloth, 

AN    EPITOME   OF   LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 
Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."     By  John  Indeumaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 
"  We  have  received  the  third  edition  of  the  *  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, Solicitor.    The  first  edition  of  this  work  was  published  in  February,  187^,  the  second  in  April,  1874 : 
and  now  we  have  a  third  edition  dated  September,  1875.     No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  Joitrjial. 

Seventh  Edition,  in  8vo,  price  bs.,  cloth, 

AN  EPITOME  OF  LEADING  CONVEYANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,   Solicitor,   Author  of  "  An  Epitome  of  Leading 

Common  Law  Cases." 

"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.     The  work  is  very  well  done." — Law  Tivies. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is  especially 
intended.     Mr.  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.'  " — Canada  Law  Jouiytal. 

Fifth  Edition,  in  8vo,  price  5^.  6tl.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL-  EXAMINATION. 

CONTAINING   A    COMPLETE    COURSE    OF    STUDY,   WITH   STATUTES, 

'  CASES   AND    QUESTIONS  ; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
examination  to  the  Final.  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  him  through  the  Final  Examination." — Solicitors'  Jourfial. 

"  This  book  contains  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Laiv  Jouriial, 

Fourth  Edition,  in  8vo,  price  %s.,  cloth, 

SELF -PREPARATION    FOR    THE    INTERMEDIATE    EXAMINATION, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  book  which  may 
be  omitted,  and  of  portions  to  which  special  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  "  Principles  of  Common  Law,"  and  other  works. 

In  8vo,   1875,  price  6j.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS, 

AND  THE  RULES  THEREUNDER: 

Being  a  book   of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 
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Fifth  Edition,  in  Crown  8vo,  price  .,  doth,  nearly  ready, 

AN  EPITOME  OF  CONVEYANCING  STATUTES, 

Extending  from  13  Edw.  I.  to  the  End  of  55  &  56  Victoria.  Fifth 
Edition,  with  Short  Notes.  By  GEORGE  Nichols  Marcy,  of  Lincoln's  Inn, 
Barrister-at-Law. 


Second  Edition.     In  8vo,  price  26j.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW  ; 

EMBRACING   FRENCH   AND    LATIN   TERMS   AND    REFERENCES   TO   THE 
AUTHORITIES,   CASES,  AND    STATUTES. 

SECOND  EDITION,  revised  throughout,  and  considerably  enlarged. 
By    ARCHIBALD    BROWN, 

M,A.  EDIN.  ANDOXON.,  AND  B.C.L.  OXON.,  OF  THE  MIDDLE  TEMPLE,  BARRISTER-AT-LAW  ;  AUTHOR  OP 
THE   "law  of  fixtures,"   "ANALYSIS  OF  SAVIGNv's  OBLIGATIONS  IN  ROMAN   LAW,"   ETC. 


Reviews  of  the  Second  Edition. 

"So  far  as  we  have  been  able  to  examine  the  work,  it  seems  to  have  been  most  carefully 
and  accurately  executed,  the  present  Edition,  besides  containing  much  new  matter,  having 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  and  we  have  no 
doubt  whatever  that  it  will  be  found  extremely  useful,  not  only  to  students  and  prcutitioners,  - 
but  to  public  men,  and  tnen  of  letters." — Irish  Law  Times. 

"Mr.  Brown  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the 
jfudicature  Acts,  and  it  now  constitutes  a  very  useful  work  to  put  into  the  hands  of  any 
student  or  articled  clerk,  and  a  zuork  which  the  practitioner  will  find  of  value  for  reference. " 
— Solicitors'  Journal. 

" /t  will  prove  a  reliable  guide  to  law  students,  and  a  liamly  book  of  reference  for 
practitioners.'" — Law  Times. 


In  Royal  8vo.,  price  5^.,  cloth, 

ANALYTICAL  TABLES 

of 

THE    LAW    OF    REAL   PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C,  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-I.aw. 


CONTENTS. 

Table     I.    Tenures. 

,,       II.     Estates,    according    to    quantity    of 

Tenants*  Interest. 

III.     Estates,  according    to   the    time    at 

which  the  Interest  \%  to  be  enjoyed. 

,,      IV.    Estates,  according  to  the  number  and 

connection  of  the  Tenants. 


Table        V.     Uses. 

„  YI.    Acquisition  cf   Estates  in  land  of 

freehold  tenure. 
,,        VII.     Incorporeal  Hereditaments. 
,,      VIII.     Incorporeal  Hereditaments. 


'*  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  be 
found  of  much  service  to  students  of  the  Law  of  Real  Property."— Z.rt7u  Times. 
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Sixth,  Edition,  in  8vo,  price  20j.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW, 

INTENDED  AS  A   LUCID  EXPOSITION  OF    THE  SUBJECT  FOR 
THE    USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    SEYMOUR    F.    HARRIS,    B.C.L.,    M.A.    (Oxon.), 

AUTHOR   OF    "a  CONCISE  DIGEST    OF   THE   INSTITUTES  OF   OAIUS    AND   JUSTINIAN." 

SIXTH  EDITION. 
Bv  C.  L.  ATTENBOROUGH,  of  the  Inner  Temple,  Barrister- at-Law. 


REVIEWS. 

"The  characteristic  of  the  present  Edition  is  the  restoration  to  the  book  of  the  character  of  '  a  concise 
exposition'  proclaimed  by  the  title-page.  Mr.  Attenborough  has  carefully  pruned  away  the  excrescences 
which  had  arisen  in  successive  editions,  and  has  improved  the  work  both  as  regards  terseness  and  clearness 
of  exposition.  In  both  respects  it  is  now  an  excellent  student's  book.  The  text  is  very  well  broken  up 
into  headings  and  paragraphs,  with  short  marginal  notes — the  importance  of  which,  for  the  convenience 
of  the  student,  is  too  often  overlooked." — Solicitors'  Journal. 

"We  think  the  book — always  a  favourite  with  students — has  got  a  new  lease  of  life,  and  will  now  prove 
the  only  text  book  which  most  men  will  care  to  study  until  they  get  beyond  the  examination  stage  of  their 
existence.  .  .  .  On  the  whole  our  verdict  is  that  the  new  Edition  is  distinctly  a  success,  and  we  have  no 
hesitation  in  commending  it  to  the  student  as  the  best  text  book  that  exists  for  his  purposes." — Law 
Students'  Journal. 

'*  The  favoiu'abh  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition,  we  see 
no  reasoji  to  modify  the  praise  zue  bestowed  on  the  former  Edition.  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  mafitcals  of  Criminal  Law 
for  the  student.'*'' — Solicitors'  Journal. 

**  There  is  no  lack  of  Works  on  Criminal  Law,  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr.  Seymour  Harris  has  supplied.  Accustomed.^  by  his  previous 
labours,  to  the  task  of  analysiitg  the  law^  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  sticcessful  accomflisfunent  of  the  object  tvhich 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  aiid  for  the 
yet  wider  class  zvho  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law.  A  noticeable  feature  of  Mr.  Harrises  work, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  infiicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
fomtd.'^ — Law  Magazine  and  Review. 

"  This  work  purports  to  contain  '  a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes  The  work  is  divided  into  four  books.  Book  I.  treats  of  crime,  its 
divisions  and  essentials  ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  public  nature  ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  legal  characteristics  of  the  several  offences.  Book  III, 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of  '  summary  convictions  before  magistrates  out  of  quarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure."' — Law  Journal. 

**Mr.  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shown  an 
ability  of  omission  which  is  a  good  test  of  skilly  and  from  the  overwhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  know,  and 
has  presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind. '*'* — 
Solicitors'  Journal. 
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Second  Edition,  in  crown  8vo,  price  5^-.  (id.,  cloth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Common 
Law,"  &c.,  &c. 

In  l2nio,  price  51.  dd.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  &  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— 
Of  the  Execution,  Attestation,  and  Registration  oi  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indermaur,  Solicitor. 

"The  object  of  the  book  is  thoroughly  practical.  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  necessary  information  in  this  little  book.'* 
— Law  youmal. 

In  8vo,  price  2s.  6it.,  cloth, 

A  COLLECTION  OF  LATIN   MAXIMS, 

LITERALLY  TRANSLATED. 
INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 
'*  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin  maxim 
in  their  reading." — Law  JourtiaL 

In  one  volume,  8vo,  price  ^s.,  cloth, 

LEADING   STATUTES  SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAV's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD  J 
AUTHOR  OF  "  LEADING  CASES  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED." 

Second  Edition,  in  Svo,  enlarged,  price  6j.,  cloth, 

LEADING   CASES   IN   CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction  and  Notes. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD. 

y  Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  g:iven  to  the  governing  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear  and 
intelligent  survey  of  the  genera  1  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated  ; 
and  then  follows  a  summary  of  leading  cases." — Sattn\i,iy  Rcz-ie^v. 

"Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — Lazu 
Tillies, 

In  Svo,  price  Sj.,  cloth, 

AN  EPITOME   OF  HINDU  LAW  CASES.     With 

Short  Notes  thereon.  And  Introductory  Chapters  on  Sources  of  Law,  Marriage, 
Adoption,  Partition,  and  Succession.  By  William  M.  P.  Coghlan,  Bombay 
Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 
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Second  Edition,  in  crown  8vo,  price  \2s.  del.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

With  Notes  of  all  the  Cases  decided  under  the  Act  ; 
The  consolidated  RULES  and  FORMS,  1886  ;  The  Debtors  Act,  1869,  so 

FAR  AS   APPLICABLE    TO   BANKRUPTCY    MATTERS,    WITH    RULES    AND    FORMS 
THEREUNDER  ;   THE   BiLLS   OF   SALE   ACTS,  1878  AND    1882  ; 
Board  of  Trade  Circulars  and  Forms,  and  List  of  Official   Receivers  ;  Scale  of  Costs, 
Fees,   and  Percentages,    1886  ;    Orders  of  the   Bankruptcy   Judge   of  the   High 
Court ;  and  a  Copious  Index. 

By  WILLIAM   HAZLITT,  ESQ.,    and  RICHARD  RINGWOOD,  M.A., 

SENIOR   REGISTRAR  IN   BANKRUPTCY,  OF   THE   MIDDLE   TEMPLE,    ESQ.,    BARRISTER-AT-LAW. 

Second  Edition,  by  R.  RINGWOOD,  M.A.,  Barrister-at-Law. 

*'  This  is  a  very  handy  edition  of  the  Act  and  Rules The  cross  references  and  marginal 

references  to  corresponding  provisions  of  the  Act  of  1S69  are  exceedingly  useful There  is  a  very 

full  index,  and  the  book  is  admirably  printed." — Solicitors'  Journal 

Part  I.,  price  ^s.  6cf.,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN     THE 

EUROPEAN    ARBITRATION.     Reported  by  Francis  S.  Reilly, 

of  Lincoln's  Inn,  Barrister-at-Law. 

Parts  I.,  II.,  and  III.,  price  25^.,  sewed, 

LORD  CAIRNS'S  DECISIONS  JN  THE  ALBERT 

ARBITRATION.        Reported  by  Fbancis  S.  Reilly,    of   Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition,  in  royal  8vo,  price  30J. ,  cloth, 
A  TREATISE  ON 

THE    STATUTES   OF   ELIZABETH   AGAINST 
•       FRAUDULENT   CONVEYANCES. 

The  Bills  of  Sale  Acts  1878  and  1882  and  the  LAW  OF  VOLUNTARY 
DISPOSITIONS  OF  PROPERTY. 

By  the  late  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford), 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  WorthingtonWorthington, 
of  the  Inner  Temple,  Barrister-at-Law.  Editor  of  the  "Married  Women's 
Property  Acts,"  5th  edition,  by  the  late  J.  R.  Griffith. 

"  Mr.  Worth  ington's  work  appears  to  have  been 

conscientious  and  exhaustive." — Saturday  Review > 

'  Examining  Mr.  May's  book,  we  find   it   con- 


"  In  conclusion,  we  can  heartily  recommend  this 
book  to  our  readers,  not  only  to  those  who  are  in 
large  practice,  and  who  merely  want  a  classified 
list  of  cases,  but  to  those  who  have  both  the  desire 
and  the  leisure  to  enter  upon  a  systematic  study  of 
our  law." — Soliciiors'  Journal. 

"As  Mr.  Worthington  points  out,  since  Mr.  May 
wrote,  the  'Bills  of  Sale  Acts'  of  1878  and  1882 
have  been  passed  ;  the  '  Married  Women's  Property 
Act,  1882 '(making  settlements  by  married  women 
void  as  against  creditors  in  cases  in  which  similar 
settlements  by  a  man  would  be  void),  and  the 
•  Bankruptcy  Act,  1883.'  These  Acts  and  the  deci- 
sions upon  them  have  been  handled  by  Mr.  Worth- 
ington in  a  manner  which  shows  that  he  is  master 
of  his  subject,  and  not  a  slavish  copyist  of  sections 
and  head-notes,  which  i^  a  vicious  propensity  of 
many  modern  compilers  of  text-books.  His  Table 
of  Cases  (with  reference  to  all  the  reports),  is 
admirable,  and  his  Index  most  exhaustive." — Laiv 
Times. 

"The  results  of  the  authorities  appear  to  be 
given  well  and  tersely,  and  the  treatise  will  we 
think  be  found  a  convenient  and  trustworthy  book 
of  reference."— Zrtw  Journal. 


structed  with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  .  .  .  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
—  Solicitors'  Journal. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours," 
— American  Law  Review. 

"  We  are  happy  to  welcome  his(Mr.  May's) work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
cf  any  important  points.' " — Law  Times. 
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In  one  volume,  medium  8vo.,  price  38^.,  Cloth  ;  or  in  Half-Roxburgh,  42J. 

A   HISTORY   OF  THE   FORESHORE 

AND    THE    LAW    RELATING    THERETO. 

With  a  Hitherto  Unpublished  Treatise  by  Lord  Hale,  Lord  Hale's 
"  De  Jure  Maris,"  and  the  Third  Edition  of  Hall's  Essay  on  the 

RIGHTS    OF    THE    CROWN    IN    THE    SEA-SHORE. 

With  Notes,  and  an  Appendix  relating  to  Fisheries. 

By    STUART    A.    MOORE,    F.S.A., 

OF  THE  INNER   TEMPLE,    EARRISTER-AT-LA\V. 


"This  work  is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  rights  of  the  Crown  in 
the  Sea-shore,  but  in  reality  is  an  absolutely  new 
production,  for  out  of  some  900  odd  pages  Hall's 
essay  takes  up  but  227.  Mr.  Moore  has  written  a 
book  of  great  importance,  which  should  mark  an 
epoch  in  the  history  of  the  rights  of  the  Crown  and 
the  subject  in  the  litus  7naris,  or  foreshore  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
is  anything  but  kindly  disposed  towards  his  author, 
for  his  notes  are  nothing  but  a  series  of  exposures 
of  what  he  deems  to  be  Hall's  errors  and  misrepre- 
sentations. Mr.  Moore  admits  his  book  to  be  a 
brief  for  the  opposite  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigorous  and  argu- 
mentive  treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  facts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a  considerable  influence  on  that  branch  of  the 
law  with  which  it  deals.  That  law  is  contained  in 
ancient  and  most  inaccessible  records  ;  these  have 
now  been  brought  to  light,  and  it  may  well  be 
that  important  results  to  the  subject  may  flow 
therefrom.  The  Profession,  not  to  say  the  general 
public,  owe  the  learned  author  a  deep  debt  of 
gratitude  for    providing    ready  to    hand    such    a 


wealth  of  materials  for  founding  and  building  up 
arguments.  Mr.  Stuart  Moore  has  written  a  work 
which  must,  unless  his  contentions  are  utterly  un- 
founded, at  once  become  the  standard  text-book  on 
the  law  of  the  Sea-shore." — I^aiu  Tivies,  Dec.  ist. 

"  'iAr.  Stuart  Moore  in  his  valuable  work  on  the 
Foreshore."— 77(?  Times. 

"  Mr.  Stuart  Moore's  work  on  the  title  of  the 
Crown  to  the  land  around  the  coast  of  England 
lying  between  the  high  and  low  water-mark  is 
something  more  than  an  ordinary  law  book.  It  is 
a  history,  and  a  very  interesting  one,  of  such  land 
and  the  rights  exercised  over  it  from  the  earliest 
times  to  the  present  day;  and  a  careful  study  of 
the  facts  contained  in  the  book  and  of  the  argu- 
ments brought  forward  can  scarcely  fail  to  convince 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  the  Crown,  that  without 
the  existence  of  special  evidence  to  the  contrary, 
the  land  which  adjoins  riparian  property,  and 
which  is  covered  at  high  tide,  belongs  to  the 
Crown  and  not  to  the  owner  of  the  adjoining 
manor.  The  list  which  Mr.  Moore  gives  of  places 
where  the  question  of  foreshore  has  been  already 
raised,  and  of  those  as  to  which  evidence  on  the 
subject  exists  amongst  the  public  records,  is  valu- 
able, though  by  no  means  exhaustive  •  and  the 
book  should  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor." — Morning  Post. 


In  one  volume,  Svo,  price  I2J.,  cloth, 
A  TREATISE  ON  THE  LAW   RELATING  TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By   clement   HIGGINS,    M.A.,  F.C.S., 

OF   THE   INNER   TEMPLE,  UARRISTER-AT-LAW. 


"As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value^  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."  —  Irish  Law 
Times. 

"We  can  recommend  Mr.  Higgins' Manual  as 
the  best  guide  we  possess." — Public  Health. 

"County  Court  Judges.  Sanitaiy  Authorities, 
find  Riparian  Owners  will  find  in  Mr.  Higgins' 
"I'reatisQ  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  as  having  special  fitness  on  account  of 


his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject." — Law  Ma^a' 
zific  and  Kezn'c^v. 

"The  volume  is  very  carefully  arranged  through- 
out, and  will  prove  of  great  utility  both  to  miners 

and  to  owners  of  land  on  the  banks  of  rivers." 

The  Minino-  Jovynal. 

"Mr.  Higgins  writes  tersely  and  clearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates."— 
E7tsifteer. 

'  A  compact  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  x^\slX.^^" —Solicitors' 
Jonitiat. 
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In  8vo,  Fourth  Edition,  price  ajs.,  cloth, 

MAYNE'S      TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

FOURTH    EDITION. 

BV 


JOHN       D.       MAYNE, 

OF   THE   INNER   TEMPLE,    BAKKISTER-AT-LAW ; 

AND 

LUMLEY     SMITH, 


OF  THE   INNER   TEMPLE,    Q.C. 


"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  re-written,  no  doubt  in  consequence  of,  or  with 
regard  to,  the  elaborate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  Wallis  v. 
Smith  (31  W.  R.  214  ;  L.  R.  21  Ch.  D.  243).  The  treatment  of  the  subject  by  the  authors  is 
admirably  clear  and  concise.  Upon  the  point  involved  in  Wallis  \.  Smith  they  sny  'The 
result  is  that  an  agreement  with  various  covenants  of  diiferent  importance  is  not  to  be  governed 
by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  the  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said."  This  is  a  very  fair  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  that  of  Lord  Justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  a  rule  for  practical  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroughly  good  book." — Solicitors  Journal. 

**  The  editors  have,  with  their  well-known  care,  eliminated  much  obsolete  matter,  and  revised 
and  corrected  the  text  in  accordance  with  the  recent  changes  in  procedure  and  legislation.  The 
chapter  on  penalties  and  liquidated  damages  has  been  to  a  great  extent  re-written,  and  a  new 
chapter  has  been  added  on  breach  of  statutory  obligations.  As  of  former  editions  of  this  valua- 
ble work,  we  can  but  speak  of  it  with  strong  commendation  as  a  most  reliable  authority  on  a 
very  important  branch  of  our  law — the  Right  to  Damages  as  the  result  of  an  Action  at  Law," 
— Law  Journal, 

"  During  the  twenty-two  years  which  have  elapsed  since  the  publication  of  this  tvell-known 
work,  its  reputation  has  been  steadily  gro7uing,  and  it  has  long  since  become  the  recognised 
authoiity  on  the  important  subject  of  which  it  treats.'''' — Law  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

'*  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts ;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a. general  direction  to  the  jury  to  give 


what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  'for  examples  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  '  vindictive '  cr 
'exemplary'  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"  It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised," — 
.Solicitors'  Journal. 


"  This  text-book  is  so  well  known,  not  only  as  the  highest  authority  on  the  sttbject  treated 
of  but  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for  us  to  speak  cfit 
in  the  words  of  commendation  thai  it  desei-ves.  It  is  a  work  that  no  practising  lawyer  can 
(l:>  without,"— Canada  Law  Journal. 
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Now  ready,  in  crown  Svo,  price  6^.  6d.,  cloth. 

ABSTRACT     DRAWING.     Containing   Instructions  on 

Ihe  Drawing  of  Abstracts  of  Title,  and  an  Illustrative  Appendix.     By  C.  E.  Scott, 
Solicitor. 


Second  P^dition,  in  crown  Svo,  price  Ts.,  cloth, 

THE    LAW    RELATING    TO    CLUBS. 

By  the  late  JOHN  WERTHEIMER,  Barristeu-at-La\v. 
Second  Edition,  by  A.  W.  CHASTER,  Barrister-at-Law. 


"A  convenient  handbook,  drawn  up  with  great 
judgment  and  ■p(irs^\cM\ty."—Mornmg; Post. 

"  Both  useful  and  interesting  to  those  interested 
in  club  management."' — Law  Times. 

"Mr.  Wertheimer's  history  of  the  cases  is  com- 
plete and  well  arranged." — Saturday  Review. 


*'  This  is  a  very  neat  little  book  on  an  interesting 
subject.  The  law  is  accurately  and  well  expressed." 
— La-w  Jour^tal. 

"  This  is  a  very  handy  and  complete  little  work. 
This  excellent  little  treatise  should  He  on  the  table 
of  every  club." — Pmnp  Court. 


In  Svo,  price  zs. ,  sewed, 

TABLE  of  the  FOEEIGN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agrege  a.  la  Faculte  de  Droit  de  Paris  ;  Professeur  a 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 

In  one  volume,  demy  Svo,  price  \os.  td.,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.  By  John  Houston,  of  the  Middle  Temple, 
Barrister-at-Law. 

"We  have  no  hesitation  in  saying  that  we  thinlc    I    to  the  library  of  either  the  merchantor  the  lawyer," 
Mr.  Houston's  book  will  be  a  very  useful  accession    |    — Solicitors'  Joitrtial. 

Just  published,  in  Svo,  price  los.,  cloth, 

THE   TRIAL   OF  ADELAIDE    BARTLETT    FOR 

MURDER ;  Complete  and  Revised  Report.  Edited  by  Edward  Beal,  B.A., 
of  the  Middle  Temple,  Barrister-at-Law.  With  a  Preface  by  Edward  Clarke, 
Q.C.,  M.P. 

In  Svo,  price  loj-.  dd.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE   QUEEN  v.  GURNEY  AND   OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it  ;  or  Illustrating  the  Doctrine  of  Com- 
mercial Fraud.     By  W.  F.  Finlasox,  Barrister-at-Law. 


In  royal  Svo,  price  los.  dd.,  cloth, 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REVIVOR  AND  SUPPLEMENT. 


With  Forms  of  Orders  and  Appendix  of  Bills. 
of  the  Chancery  Registrar's  Office. 


By  LoFTUS  Leigh  Pemberton, 


"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probably  be  applied  to  future  cases."— .So/: - 
citors'  Journal. 
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In  Svo,  price  6s.  dd.,  cloth, 

THE  ANNUAL   DIGEST    OF    MERCANTILE 
CASES    FOR    THE    YEAR    1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts 
ON  Matters  Relating  to  Commerce. 

By  JAMES  A.  DUNCAN,  M.A.,  LL.B.,  Tiin.  Coll.,  Camb., 

AND    OF   THE   INNER   TEMPI  E,    BARRISTER- AT-LA\V. 


"  We  hope  the  present  issue  may  be  the  first  of  a 
•  series  which  will  naturally  increase  in  value  with 
the  progress  of  time." — Saturday  Review. 

"There  can  only  be  one  opinion,  and  that  a  very 
decided  one  indeed,  in  favour  of  the  value  of  this. 


book  to  men  of  business  and  to  members  o£  the 
legal  profession." — Liverpool  Mercury. 

"  A  work  of  such  handy  reference,  well  indexed, 
and  containing  the  essence  of  a  year's  decisions, 
will  be  found  a  valuable  addition  to  office  libraries." 
— Liverpool  Daily  Post. 


***   The  Annual  Digest  of  Mercaiztile  Cases^for  1885,  can  also  he  had ^  price  6.f.j  cloth. 

THE  LAW  AND  PEAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Acts,  the  Corrupt  and 
Illegal  Practices  Prevention  Acts,  the  General  Rules  of  Procedure  made  by  the 
Election  Judges  in  England,  Scotland,  and  Ireland,  Forms  of  Petitions,  &c. 
Third  Edition.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

"Mr.  Hardcastle  gives  us  an  original  treatise  [  guide.  We  can  thoroughly  recommend  Mr. 
with  foot-notes,  and  he  has  evidently  taken  very  Hardcastle's  book  as  a  concise  manual  on  the  law 
considerable  pains   to   make  his  work  a  reliable    |    and  practice  of  election  petitions." — Lww  Times, 

Vols.  I.,  II.,  &  III.,  price  73J.  ;  and  Vol.  IV.,  Pts.  I.  to  IV.,  price  I4J-. 
REPORTS     OF    THE    DECISIONS     OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868. 

By  EDWARD, LOUGHLIN   O'MALLEY  and  HENRY  HARDCASTLE. 

*,*   Vol.  IV.  Parts  III.  and  IV.  Edited  by  J.  S.  Sandars,  Barrisier-at-Law. 

In  Svo,  price  \2s.,  cloth, 

THE    LAW    OF    FIXTURES, 

IN   THE  PRINCIPAL  RELATION  OF 

LANDLORD      AND      TENANT, 

AND  IN  ALL  OTHER  OR  GENERAL  RELATIONS. 

FOURTH  EDITION. 
By   ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon. 

OF  THE  MIDDLE  TEMPLE,   BARRISTER-AT-LAW. 

"  A  new  chapter  has  been  added  with  reference    I    achieved."— Zum/  Times. 
to  the  Law  of  Ecclesiastical  Fixtures  andDilapida-    |         'The  treatise  is  commendable  as  well  for  origi- 
tlons.    The  book  is  worthy  of  the  success  it  has    |    nality  as  for  laboriousness."— ZaTU  Jowt^ial. 
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(Stcbcna  mb-  ^njjnts'  gittite  at  fitiwiitts  at  the  ffiarXs  gifjrm-tfra. 
SIR   BARTHOLOMEW   SHOWER'S   PARLIAMENTARY   CASES. 


In  8vo,  1S76,  price  4/.  4J.,  best  calf  binding,  ' 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  &=    WRITS  OF  ERROR. 

FOURTH    EDITION. 

CONTAINING   ADDITIONAL  CASES   NOT- HITHERTO    REPORTED. 

REVISED  AND   EDITED   BY 

RICHARD  LOVELAND  LOVELAND, 

OF   THE  INNER   TEMPLE,    BARRISTER-AT-LAW  ;  EDITOR   OF    "  KELYKG'S   CROWN   CASES,"  AND 
"hall's  essay  on    the  rights  OF  THE  CROWN   IN    THE  SEASHORE." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choj'ce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Show  er's  Cases 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argunientsof  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 
,  •"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.'" — Canada  Law  Jozirnal. 

BELLEWE'S    CASES,    T.    RICHARD    II. 

In  8vo,  1869,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 


Collect'   ensembr   hors   les    abridgments 
Richard  Bellewe,  de  Lincolns 
Edition. 
"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada.  Laiv  JountaL 

"  We  have  here  s./ac-simiie  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls  ;  but  is  far 
superior  to  any  of  them,   and  is   in  this  respect 


de    Statham, 
Inne.     1585. 


Fitzherbert   et   Brooke.       Per 
Reprinted  from    the  Original 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
in  Qur  legal  history ;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  11., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Times. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1S71,  price  3/.  3^.,  calf  antique, 
Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 
for   rendering   the   Laws  of  England  clear  and   certain,    humbly   offered  to  the 
Consideration  of  both    Houses   of    Parliament.     Third   edition,    with   numerous 
Corrections.     By  Thomas  Towxsend  Bucknill,  Barrister-at-Law. 

"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  Kngland  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  valvie 
of  many  of  the  reporied  cases.  That  chapter  begins 
with  words  which  ouglu,  for  the  information  of 


every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  follows:  'Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  exccr.tion  of  them."  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning 
with  the  reporters  of  the  Year  Books  from  i  Edw. 
III.  to  12  Hen.  VIII. — being  near  200  years — and 
afterwards  to  the  time  of  the  author. "--CaMa-Yrt 
Law  yoiirftal. 
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.Stebcita  anb  Sagnca'  cgJtvus  of  a^tirniita  al  the  Sails  gltyorttrs. 
CHOYCE    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  2.S.,  calf  antique, 

THE  PKAOTIOE  OF  THE  HIGH  COURT  OF  CHANCERY. 

With  the  Nature  of  the  several  Offices  belonginp:  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  type,  and  binding  (like  ' Bellewe's  Cases ')  is  a  fac-simile  of  tlie  antique  edition. 
All  who  buy  the  one  should  buy  the  other."— Ca»a<&  Law  Joicrnal. 


In  8vo,  1872,  price  3/.  3J.,  calf  antique, 

SIR  G.   COOKE'S   COMMON  PLEAS   REPORTS 

IN  THE   REIGNS   OF   QUEEN  ANNE,   AND  KINGS   GEORGE    I.   and   II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BuCKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 


*'  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  facial  accuracy 


an  old  volume  of  Reports  may  be  produced  by  these 
modern  publishers,  whose  good  taste  is  only  equalled 
by  their  enterprise." — Canada  Law  Jour^nal, 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  price  4/,  4J.5  calf  antique, 
Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    Svo.  1873, 


' '  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal, 


KELYNGE'S  (W.)   REPORTS. 

In  Svo,  1873,  price  4/.  4^.,  calf  antique, 
Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     Svo.  1873. 


KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  Svo,  1S73,  price  4/.  4^-.,  calf  antique, 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added.  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 
"We  look  upon  this  volume  as  one  of  the  most 

important  and  valuable  of  the  unique  reprints  of 

Messrs.  Stevens  and  Haynes.     Little  do  we  know 

of  the  mines  of  legal  wealth  that  he  buried  in  the 

old  law  books.   But  a  careful  examination,  either  of 

the  reports  or  of  the  treatise  embodied  in  the  volume 

now  before  us,  will  give  the  reader  some  idea  of  the 


goodservice  rendered  by  Messrs.  StevensandHaynes 
to  the  profession.  .  .  .  Should  occasion  arise,  the 
Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  vade  mecnm  of 
the  law  of  hish  treason  and  proceedings  in  relation 
thereto." — Canada  Law  jfoumat. 
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Second  Edition,  in  8vo,  price  26j.,  cloth, 
A    CONCISE     TREATISE     ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  ON  THE  DECISIONS  IN  THE  ENGLISH  COURTS. 
By  JOHN   ALDERSON   FOOTE, 

OF  Lincoln's  inn,  barrister-at-law  ;  chancellor's  legal  medallist  and  senior  whewell  scholar 

OF  international  law,  CAMBRIDGE  UNIVERSITY,  1873  ;  SENIOR  STUDENT  IN  JURISPRUDENCE 
AND  ROMAN  LAW,  INNS  OF  COURT  EXAMINATION,  HILARY  TERM,  1874. 


"This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors^  yournal, 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Saturday  Review ^ 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable  : 
while  a  table  of  cases  and  ii  general  index  will  enable  him  to  find  what  he  wants  without  trouble." — 
Standard. 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.     Most  of  his 

criticisms  seem  to  us  vei-y  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising  lawyers." 
— The  yonrnal  of  Jurisprudence  and  Scottish  Laiu  Magazine. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
of  the  Practitionei-s.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Laiv  Magazine  and  Review. 

"Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  much 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Laiv  yournai. 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers." — Bar  Examination  yournnl. 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modern  treatise  on 
Private  International  Law  adapted  to  the  e\-ery-day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size— an  octavo  of  500 
pEges  only— and  the  arrangtn-.ent  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper."— cU:^r-^  and  Cambridge  Undergraduates' 
JoumaL 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  ^^'estlake's  Treatise,  Mr.  Foote's  book  is,  'r. 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language.     ! 
The  work  is  executed  with  much  ability,  and  wilt  doubtless  be  found  of  great  value  by  all  pei-son's  who 
liave  to  consider  questions  on  private  international  \:s.\\.''  —Athcnmtm. 
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THE 


AND 


QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Price   FIVE    SHILLINGS   each   Number. 


No.  CCXVIII.     (Vol.  I,  No.  I.  of  the  New  Quarterly  Series.)     November,  1875. 
No.  CCXIX.     (Vol.  I,  4th  Series  No.  II.)    February,  1876. 

A^.B. — These  Hvo  Numbers  are  out  of  print. 

No.  CCXX.  (Vol.  I,  4th  Series  No.  III.)  For  May,  1876, 

No.  CCXXI.  (Vol.  I,  4th  Series  No.  IV.)  For  August,  1876. 


Nos.  CCXXII.  to  CCXLV.  (Vol.  2,  4th  Series,  to  Vol.  7,  4th  Series,  Nos.  V.  to  XXVIII. ), 
November,  1876,  to  August,  1882. 


Nos.  CCXLVI.  to  CCXLIX.  (Vol.  8,  4th  Series  Nos.  XXIX.  to  XXXII.), 
November,  1882,  to  August,  1883. 

Nos.  CCL.  to  CCLIII.  (Vol.  9,  4th  Series,  Nos.  XXXIII.  to  XXXVI.), 
November,  1883,  to  August,  1884. 


Nos.  CCLIV.  to  CCLVII.  (Vol.  9,  4th  Series,  Nos.  XXXVII.  to  XL.), 
November,  1884,  to  August,  1885. 


Nos.  CCLVIII.  to  CCLXI.  (Vol.  X.,  4th  Series,  Nos.  XLI.  to  XLIV), 
November,  1885,  to  August,  1886. 

Nos.  CCLXII.  to  CCLXV.  (Vol.  XI.,  4th  Series,  Nos.  XLV.  to  XLVIII.), 
November,  1886,  to  August,  1887. 


Nos.  CCLXVI.,  to  CCLXIX.  (Vol.  XII.,  4th  Series,  Nos.  XLIX.  to  LII.), 
November,  1887,  to  August,  1888. 


Nos.  CCLXX.  to  CCLXXIII.  (Vol.  XIII.,  4th  Series,  Nos.  LIII.  to  LVI.), 
November,  1888,  to  August,  1889. 

No.  CCLXXIV.  to  CCLXXVII.  (Vol.  XIV.,  4th  Series,  Nos.  LVII.  to  LX.), 
November,  1889,  to  August,  1890. 


No.  CCLXXVIII.  to  CCLXXXI.  (Vol.  XV.,  4th  Series,  Nos.  LXI.  to  LXIV.), 
November,  1890,  to  August,  1891. 


No.  CCLXXXII  to  CCLXXXV.  (Vol.  XVI.,  4th  Series,  Nos.  LXV.  to.  LXVIII.), 
November,  1891,  to  August,  1892. 

An  Annual  Subscription  of  20s.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Abroad. 
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Fifth  Edition,  in  one  vol.,  8vo.     In  preparation, 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Southern  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist. 

"  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  \aluable  treatise." 
— Law  Magazine  and  Revieiv, 

In  8vo,  1877,  price  I5.f.,  cloth, 

A    DIGEST    OF    HINDU    LAW, 

AS  ADMINISTERED  IN   THE   COURTS  of  the  MADRAS   PRESIDENCY. 

ARRANGED   AND   ANNOTATED 

By  H.  S.   CUNNINGHAM,   M.A.,   Advocate-General,  Madras. 

DUTCH      LAW. 


In  2  Vols.,  Royal  8vo,  price  90^.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Deckek, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  KoTZfi,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  1780. 

*4i*  Vol.  II.  can  be  had  separately,  price  5CXf. 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     1868,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.    Royal  8vo. 

1875,  1876,  1879,  etc, 

Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     Vol.  I.,  Vol.  II.,  Vol.  III. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal  8vo. 

In  8vo,  1878,  cloth, 
PRECEDENTS    IN    PLEADING:    being   Forms   filed   of  Record   in 
the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.      Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  8vo,  price  31.?.  6</.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law, 

In  I2mo,  price  \^s.  net,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  ths  Law  of  Holland.  By  Dionysius  Godefridus 
VAN  DER  Kessel,  Advocate,  and  Professor  of  the  Civil  and  Modern  Laws  in  the 
Universities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorf.nz, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  With  a  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden, 
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THE 

Bar   lamination  journal* 

No.  72.      Price  3s. 
HILARY,    1892. 

CONTENTS  :— 

SUBJECTS    OF   EXAMINATION. 
EXAMINATION    PAPERS,   WITH   ANSWERS. 

Real  and  Personal  Property. 

Equity. 

Common  Law. 

Roman  Law. 
STUDENTSHIP   EXAMINATION   PAPERS. 
LIST   OF   SUCCESSFUL   CANDIDATES. 
REVIEWS. 
INDEX,   TITLE,   ETC.,   TO  VOL.   X. 

Edited  by 
A.    D.    TYSSEN,    D.C.L.,    M.A., 

OF   THE   INNER  TEMPLE,    BARRISTER-AT-LAW  ',    AND 

W.     D.     EDWARDS,     LL.E., 

OF  Lincoln's  inn,  barrister-at-law. 


*^*  II  is  intended  in  future  to  publish  a  Niwiber  of  the  Journal  after  each  Examination. 
Now  published,  in  8vo,  price  \%s.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS. IV, V., 

YI.  YIL,  VIII.,  IX.  &  X.  Containing  the  Examination  Questions  and  Answers 
from  Easter  Terra,  1878,  to  Hilary  Term,  1892,  with  List  of  Successful  Candidates 
at  each  examination,  Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legis- 
lation of  importance  to  Students,  and  other  information. 

By  a.  D.  TYSSEN  and  W.   D.   EDWARDS,  Barristers-at-Law. 

Fifth  Edition.     In  Svo,  price  9s.  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANffiS'  LAW. 

By    T.    EUSTACE     SMITH, 

OF    THE   INNER  TEMPLE, 

"  The  author  of  this  hand-book  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitors  'chambers.  In  fact,  Mr,  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
extent — acquainted  with  company  law  as  a  separate 
branch  of  study." — Law  Times, 


BARRISTER-AT-LAW, 

"These  pages  give,  in  the  words  of  the  Preface, 
'  as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
is  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and,  both  amongst  students  and  laymen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale." — Law  youmal. 

"  The  book  is  one  from  which  we  have  derived 
a  large  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
readers." — Oxford  and  Cambridge  Under g7-ad- 
■ziates'  jfomtial. 


in 
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In  8vo,  Sixth  Edition,  price  9^.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  1882  and  1884, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 
Relating  to  Married  Women. 

By  Archibald  Brown,  M.A.,  Edinburgh  and  Oxon.,  and  the  Middle  Temple, 
Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Marrie<:l  Women's  Property 
Acts.  By  the  late  J.  R.  Griffiths,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister- 
at-Law. 

"  Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  issued 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books  ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — Solicitors'  Journal. 

"  The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
nnd  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practically  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  is  worthy 
cf  :iU  success." — Law  Magazine. 

In  8vo,  price  I2J".,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

SECOND   EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 
of  the  Scotch  Bar. 

new  edition  brought  down  to  date.  It  is  indeed  an 
able  and  scholarly  treatise  on  a  somewhat  difficult 
branch  of  law,  in  the  treatment  of  which  the 
author's  knowledge  of  Roman  and  Scotch  Juris- 
prudence has  stood  him  in  good  stead.  We  con- 
fidently recommend  it  alike  to  the  student  and  the 
practitioner." — Law  Magazine. 


"  No  less  an  authority  than  the  late  Mr.  Justice 
Willes,  in  his  judgment  in  Oppenkeim  v.  White 
Lion  Hotel  Co.,  characterised  Mr.  Campbell's 
'  Law  of  Negligence  '  as  a  'very  good  book  ;'  and 
since  very  good  books  are  by  no  means  plentiful, 
when  compared  with  the  numbers  of  indifferent 
ones  which  annually  issue  from  the  press,  we  think 
the  profession  will  be  thankful  to  the  author  of  this 

In  royal  Svo, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING    and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870, 
with  a  Schedule  of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on,  Probates  of  Wills,  Letters  of  Administration,  Legacies,  and  Successions. 
By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

BIBLIOTHECA    LEGUM. 


In  i2mo  (nearly  400  pages),  price  2^.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  including  an  the  Repons 
in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  to 
December,  1884.  By  Henry  G.  Stevens  and  Robert  W.  Haynes,  Law 
Publishers. 

In  small  4to,  price  2s.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians, 

A  CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alpha- 

BETICAL    &-    CHRONOLOGICAL   ORDER.    By  Stevens    &   Haynes, 
Law  Publishers. 
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Second  Edition,  much  enlarged.     In  8vo.     In  preparation. 

CHAPTERS   ON   THE 

LAW  RELATING  TO  THE  COLONIES 

m  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports 

By    CHARLES    JAMES    TARRING, 

OF   THE  INNER  TEMPLE,     ASSISTANT    JUDGE    H.  B.  M     SU1-.     CONSULAK    COURT   FOR  THE  OTTOMAN 
DOMINION,    AND    H.  M.    CONSUL,    CONSTANTINOl'LE. 

CONTENTS. 

Table  or  STlTUT^i^OTKn  ^^^'^'  V  -Appeals  from  the  Colonies. 

?mfodacTory.-£efin1"tb  nX  Colony  i    '^''^'P'"  VI.-Seaionx.--In,p.er,al  Statutes. elating 
rhanfflf  T      Tt,=  I.,    ..  .        t-  X    L^V  ,     -  '"  t"S  Colonies  in  general. 

Chapter  I.-Tlie  laws  to  which  the  Colonies  are  ;  Section2.-ImperialStatutesrelating 

Chapter  II.-The  Executive.  |                                   to  partkular  Colonies. 

Section  i-— The  Governor.  J  Topical  Index  of  Cases. 

ri,=„„    Tir     .="'i°"?-,— The  Executive  Council.  |  Index  of  Topics  of  English  Law  dealt  with 

Chapter  111. — 1  he  Legislative  power.  ^           in  the  Cases. 

Section  I.— Crown  Colonies.  I  Index  of  Names 'of  Cases. 

bection2. — Privilegesandpowersof  '                                              

,-1.     .     T,r     T,,     9°'o.™.aI  Legislative  Assemblies.  GENERAL  INDEX. 
Chapter  IV.— The  Judiciary  and  Bar. 


In  8vo,  price  \os.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

COMPRISING  A  COLLECTION  OF 

BILLS   OF   COSTS   IN   THE  VARIOUS   MATTERS  TAXABLE   IN   THAT  OFFICE; 

INCLUDING 

COSTS    UPON    THE   PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 
AND  ON  APPEALS   FROM  INFERIOR  COURTS  ; 

;  TOGETHER  WITH 

A    TABLE    OF  COURT   FEES, 
i  and  a  scale  of  costs  usually  allowed  to  solicitors,  on  the  taxation 
of  costs  on  the  crown  side  of  the  queen's  bench  division 
of  the  high  court  of  justice. 

By    FREDK.    H.    short, 

CHIEF  CLERK   IN  THE  CROWN  OFFICE. 

"This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  '  Solicitor '  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  'general 
observations  '  constitute  a  useful  feature  in  this  manual." — Law  Times. 

'*  This  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Corner's  book  on  *  Crown  Practice '  in  1844,  we  have  said  quite  enough  to  prove  the  utility  of 
the  work  before  us. 

"In  them  Mr.  Short  deals  with  'Perusals,'  'Copies  for  Use,'  'Affidavits,'  'Agency,'  'Correspondence,' 
'Close  Copies,'  'Counsel,'  'Affidavit  of  Increase,'  and  kindred  matters  ;  and  adds  some  useful  remarks  on 
taxation  of  'Costs  in  Bankruptcy  Prosecutions,'  *Quo  Warranto^*  * Mandaimis^'  'Indictments,'  and 
'  Rules.' 

"We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
appreciated." — Law  Journal, 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  jaractitioners.  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
bills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  '^xinK^A,'*— Solicitors'  journal. 
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Just  Published,  in  8vo,  price  7/.  dd.,  cloth, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH  TOPICAL  INDICES  OF  CASES  ON  APPEAL  FROM,  AND 
RELATING   TO,    CONSULAR   COURTS   AND    CONSULS; 

Also  a  Collection  of  Statutes  concerning  Consuls. 

By   C.   J.   TARRING,    M.A., 

ASSISTANT-JUDGE  OF   H.D.W.   SUPREME  CONSULAR  COURT  FOR  THE  LEVANT. 

In  one  volume,  8vo,  price  8j.  6a'.,  cloth, 
A    COMPLETE    TREATISE    UPON    THE 

NEW  LAW  OF  PATENTS,  DESIGNS,  &  TRADE  MARKS, 

CONSISTING  OF  THE  PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACT, 

1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH   CASES,   &c. 

And  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  -.vith  a  Time  Table 

and  Copious  Index. 

By    EDWARD    MORTON    DANIEL, 

OF  Lincoln's  inn,  barrister-at-law,  associate  of  the  institute  of  patent  agents. 
In  Svo,  price  8j.,  cloth, 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition,  in  one  volume,  Svo,  price  i6j.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 
and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

OF   THE  INNER  TEMPLE,    BARRISTER- AT -LAW. 

"The  work  is  decidedly  valuable." — Law  Times. 

'■  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his  book  a 
running  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — Law  Journal. 

In  Svo,  price  u.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Prittciples  of  Law  as 
applicable  to  Criminals  of  the  Highest  Degree  of  Guilt. 

By     WALTER     ARTHUR     COPINGER, 

OF   THE   MIDDLE  TEMPLE,    ESQ.,    BARRISTER-AT-LAW. 

Sixth  Edition,  in  Svo,  price  3Ij.  6t/.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX,  of  1872. 

TOGETHER 

WITH  AN  INTRODUCTION  AND   EXPLANATORY  NOTES,    TABLE  OF 

CONTENTS,    APPENDIX,    AND  INDEX. 

By  H.  S.   CUNNINGHAM  and   H.  H.  SHEPHERD, 

BARR1STERS-AT-LA\V. 
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Second  Edition,  in  8vo,  price  15^.,  clolli, 

LEADING  CASES  and  OPINIONS  on  INTERNATIONAL  LAW 

COLLECTED   AND   DIGESTED    FROM 

ENGLISH    AND    FOREIGN    REPORTS,    OFFICIAL    DOCUMENTS, 
PARLIAMENTARY  PAPERS,  and  other  Sources. 

With  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text  Writers  on 
the  Topics  referred  to,  together  with  Supplementary  Cases,  Treaties,  and  Statutes ; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

By   PITT    COBBETT,   M.A.,    D.C.L., 

OF  gray's   inn,    BARRISTER-AT-LAW,    PROFESSOR   OF    LAW,    UNIVERSITY  OF   SYDNEY,    N.S.W. 


"The  book  is  well  arranged,  the  materials  well 
selected,  and  the  comments  to  the  point.  Much 
will  be  found  in  small  space  in  this  ho6k."~Law 
Journal. 


"The  notes  are    concisely  written    and    trust- 
worthy  The  reader  will  learn  from  them  a 

great  deal  on  the  subject,  and  the  book  as  a 
whole  seems  a  convenient  introduction  to  fuller  and 
more  systematic  works." — Oxford  Magazine, 


Second  Edition,  in  royal  8vo.     iioo  pages,  price  45^.,  cloth, 

STORY'S    COMMENTARIES    ON    EQUITY 
JURISPRUDENCE. 

Second  English  Edition,  from  the  Twelfth  American  Edition. 
By  W.  E.  GRIGSBY,  LL.D.  (Xond.),  D.C.L.  (Oxon.), 

AND   OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 


"  It  is  high  testimony  to  the  reputation  of  Story, 
and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  The  work 


has    been    rendered  more  perfect    by    additional 
indices." — Latu  Times, 


Second  Edition,  in  8vo,  price  8j.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.     With  the  Decided 

Cases,    and   an  Appendix  containing  Judgments   and   Orders.     By   W.   Gregory 

Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 

"This  is  a  very  good  manual — practical,  clearly 

written,  and    complete.     The  subject  lends  itself 

well   to  the  mode  of  treatment  adopted   by  Mr. 

Walker,  and  in  his  notes  to  the  various  sections  he 


has  carefully  brought  together  the  caseSj  and  dis- 
cussed the  difficulties  arising  upon  the  language  of 
the  different  provisions." — Solicitors'  Journal, 


Second  Edition.       In  8vo,  price  22J.  cloth, 
A    TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A., 

OF  Lincoln's  inn,  darrister-at-law,  and  fellow  of  Christ's  college,  Cambridge. 
SECOND    EDITION,     By  E.  J.  Elgood,  B.C.L.,  M.A.,  of  Lincoln's  Inn, 

Barrister-at-Law. 

yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 
able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothmg  to  be 
desired. 

"  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  Magazine,  February,  1876. 


"Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  per- 
sons and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise 
.  and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  time." — Solicitors'  yournal. 

"Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles." — Laiv 
Times. 

' '  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
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In  one  volume,  royal  Svo,  1877,  price  30J.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS: 


By    WILLIAM     JOYCE, 

OF    Lincoln's    ins-,    earrister-at-law. 


Mr.  Joyce,  whose  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctions  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  Doctrines  and  Principles  '  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  Its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts^  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student— who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Law  Magazine  and  Review. 


BY    THE   SAME   AUTHOR. 


In  two  volumes,  royal  Svo,  1872,  price  70J.,  cloth, 

THE  LAW  &  PRACTICE  OF  INJUNCTIONS. 

EMBRACING 

ALL    THE    SUBJECTS     IN    WHICH     COURTS    OF    EQUITY 
AND    COMMON     LAW     HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

OF    Lincoln's    inn,     barrister-at-law. 


REVIEWS. 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
CourtSj  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 
it  aims  at  being.  ....  This  work  is,  therefore, 
eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it _We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Magazine 
and  Review. 

"  Mr,  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"  Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  nowhere  else  collected. 


y  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  yonmal. 

"  He  does  not  attempt  to  50  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  spe^,  and  does  not  speal;  for  them. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
losing  3»5oo>  and  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive." — Zaw  Tivtes, 


"This  work,  considered  either  as  toils  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value._  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Rars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
mdex.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
a':(iuitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear."— Cfl«ffrf«  Law  Journal, 
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Third  Edition,  in  8vo,  price  20x.,  cloth. 
A   TREATISE    UPON 

THE   LAW  OF   EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 

ENGLAND  AND   FOREIGN  NATIONS, 

AND     THE     CASES     DECIDED     THEREON, 

By    Sir    EDWARD     CLARKE, 

OF  Lincoln's  inn,  s.-g.,  q.c,  m.p. 


"  Mr.  Clarke's  accurate  and  sensible  book  is  the 
best  authority  to  which  the  English  reader  can 
turn  upon  the  subject  of  Extradition." — Saturday 
,  Review. 

"The  opinion  we  expressed  of  the  merits  of  this 
work  when  it  first  appeared  has  been  fully  justified 
by  the  reputation  it  has  gained.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to 
the  general  reader  and  at  the  same  time  furnishing  so 
useful  a  guide  to  the  lawyer." — Soliciiors'  Jonrnal. 

"The  appearance  of  a  second  edition  of  this 
treatise  does  not  surprise  us.  It  is  a  useful  book, 
well  arranged  and  well  written.     A  student  who 


wants  to  learn  the  principles  and  practice  of  the 
law  of  extradition  will  be  greatly  helped  by  Mr, 
Clarke.  Lawyers  v/ho  have  extradition  business 
will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition 
law  will  be  greatly  assisted  by  a  careful  perusal  of 
'Clarke  upon  Extradition.'  This  may  be  called  a 
warm  commendation,  but  those  who  have  read  the 
book  will  not  say  it  is  unmerited." — Law  JotirTial. 
The  Times  of  September  7,  1874,  in  a  long 
article  upon  "Extradition  TreatieSj"  makes  con- 
siderable use  of  this  work  and  writes  of  it  as  ^^  Mr. 
Clarke's  usefiU  Work  on  Extradition." 


In  Svo,  price  2.s.  6d.j  cloth, 

TABLES     OF     STAMP     DUTIES 

FROM    1815    TO    1878. 
By    WALTER    ARTHUR    COPINGER, 

OF    THE    MIDDLE    TEMPLE,    ESQUIRE,    BARRISTER-AT-LAW  :     AUTHOR    OF    "  THE   LAW    OF    COPYRIGHT    IN 
WORKS   OF  LITERATURE  AND  ART,"  "  INDEX  TO  PRECEDENTS  IN  CONVEYANCING,"  "  TITLE   DEEDS,"  &C. 


"We  think  this  little  book  ought  to  find  its  way 
into  a  good.^many  chambers  and  offices." — Soli- 
ci tors'  Journal. 

•'This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 


large  number  of  old  title-deeds." — La'w  Times. 

His  Tables  0/ Stajnp  Ditties,  frovt  1815  to  1878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care." — Law  Magazine  aitd  Review. 


In  one  volume,  Svo,  price  i^-r.,  cloth, 

TITLE      DEEDS: 

THEIR     CUSTODY,     INSPECTION,     AND     PRODUCTION,    AT    LAW,    IN 

EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING, 
Inchiding  Covenants  for  the  Production  of  Deeds  and  Attested  Copies  ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.     By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "The 
Law  of  Copyright"  and  "Index  to  Precedents  in  Conveyancing." 

here.  Mr.  Copinger  has  supplied  a  much-felt  want, 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  his  volume 
to  our  readers." — La-w  Journal. 


"The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 
large,  and  we  content  ourselves  with  recommending 
it  to  the  profession." — Law  Times. 

"  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer  :  and  this  is  what  we  have 


Third  Edition,  in  Svo,  considerably  enlarged,  in  the  press, 

THE   LAW   OF    COPYRIGHT 

In  Works  of  Literature  and  Art;   including  that   of   the  Drama,    Music,    Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  Relating  thereto,  and 
References    to  the  English  and  American   Decisions.     By  AValter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 
"Mr    Copinger's  book  is 'very  comprehensive,        merits  which  will,  doubtless,  lead  to  the  placing  of 
dealing' with  every  branch  of  his  subject,  and  even        this  edition  on  the  shelves  of  the  members  of  the 
extendino-  to  copyright  in  foreign  countries.     So  far       profession  whose  business  is.  concerned  with  copy- 
as  we  have  examined,  we  have  found  all  the  recent       right ;  and  deservedly,  for  the  book  is  one  of  con- 
authorities  noted  up  with  scrupulous   care,  and       siderable  ^tCkx."— Solicitors'  youmal. 
there    is   an    unusually  good   index.    These   are 
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Third  Edition,  in  One  large  Volume,  8vo,  price  Z^s.,  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING    THE     LAW 

RELATING   TO    TirE 

PROCEDURE,  JURISDICTION,  and  DUTIES  OF  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an    Introduction   showing  the  General  Procedure  before  Magistrates 
both  in  Indictable   and   Summary  Matters. 

By  henry  C.    greenwood, 

STIPENDIARY  MAGISTRATE  FOR  THE  DISTRICT  OF  THE  STAFFORDSHIRE  POTTERIES  ;  AND 

TEMPLE    CHEVALIER    MARTIN, 

CHIEF   CLERK   TO   THE   MAGISTRATES   AT   LAMBETH    POLICE  COURT,   LONDON  ; 
AUTHOR  OF  "the  LAW  OF  MAINTENANCE  AND  DESERTION,"   "THE  NEW   FORRIULIST,"   ETC. 

Third  Edition.     Including  the  Session  52  &  53  Vict.,  and  the  Cases  Decided  in  the 
SUPEKIOR  Courts  to  the  End  of  the  Year  1889,  revised  and  enlarged. 

By   temple    CHEVALIER    MARTIN. 


"A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries." — Saturday  Review. 

• '  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  lieen  spared  by  its 
authors  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Law  Journal. 

"Magistrates    will    find    a    valuable  handbook  in    Messrs.    Greenwood  and  Martin's 

'  Magisterial  and  Police  Guide,'  of  which  a  fresh  Edition  has  just  been  pubUshed." The 

Times. 

"  A  very  valuable  introduction.treafing  of  proceedings  before  Magistrates.and  largely  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  percsal.  We  expressed  our 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times. 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.     We  may  say  we  have 

here  our  ideal  law  book.      It  may  be  said  to  omit  nothing  which  it  ought  to  contain." 

Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out." — Solicitors'  journal. 

' '  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it 
in  completeness  and  accuracy.  It  ought  to  be  in  the  hands  of  all  who,  as  magistrates  or 
otherwise,  have  authority  in  matters  0/ police." — Daily  News. 

"  This  work  is  eminently  practical,  atul  supplies  a  real  want.  Jt  plainly  and  concisely 
states  the  law  on  all  points  upon  which  Magistrates  are  called  upon  to  adjudicate,  syste- 
matically arranged,  so  as  to  be  easy  of  reference.  It  ought  to  find  a  place  on  every  Justice^ s 
table,  and  we  cannot  but  think  that  its  usefulness  will  speedily  ensure  for  it  as  large  a  sale 
as  its  merits  deserve." — Midland  Counties  Herald. 

' '  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a.  finger  on  a  Section  of  an  Act  almost  in  a  fnoment.  It  is  wonderful 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  our 
general  readers  ;  nothing  can  be  more  useful  to  the  pubUc  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure." — Sheffield  Post. 
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In  one  thick  volume,  8vo,  price  32^.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
iktion  Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and  John 
SliORTT,  of  the  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,  1870,  price  los.  6ii.,  cloth, 

THE  LAW  OF  SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

In  crown  8vo,  price  4^.,  cloth, 

A   HANDBOOK   OF   THE 

LAW  OF   PARLIAMENTARY  REGISTRATION. 

WITH    AN    APPENDIX    OF    STATUTES    AND    FULL    INDEX. 
By  J.  R.  SEAGER,   Registration  Agent. 

In  8vo,  price  Sj.,  cloth, 

THE  LAW  OF  PROMOTERS  OF  PUBLIC  COMPANIES. 

By    NEWMAN     WATTS, 

OF  Lincoln's  inn,   barrister-at-law. 


"  Some  recent  cases  in  our  law  courts,  which  at 
the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts." — Tnvestoi-'s  Guardian. 


"  Mr.  Watts  has  brought  together  all  the  lead- 
ing decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satisfac- 
tory manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  by  prorhoters  to  further  interests  of  new  com- 
panies."— Daily  Chronicle. 


Second  Edition,  in  One  VoL,  8vo,  price  I2j,,  cloth. 

A   COMPENDIUM    OF   ROMAN   LAW, 

Founded  on  the  Institutes  of  Justinian  ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
Gordon  CAMrnELL,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford;  M.A.,  LL.D.,  Trinity  College,  Cambridge  ;  Author  of  "An  Analysis  of 
Austin's' Jurisprudence,  or  the  Philosophy  of  Positive  Law." 

In  8vo,  price  7^.  ti.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH  THE 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By  W.   a.   HARRIS,    B.A.    Oxon., 

or  LINCOLN'S  INN,    BARRISTEE-AT-LAW  :  AND  OF  THE  AMERICAN   BAR. 
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